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PREFACE - 

- This volume of Decisions of the Department of the Interior covers 
the period from January 1, 1979 to December 31, 1979. It includes the 
most important administrative decisions and legal opinions that were 
rendered by officials of the Department during the period. 

The Honorable Cecil D. Andrus, served as Secretary of the Interior 
during the period covered by this volume; Mr. James A. Joseph 
served as Under Secretary; Ms. Joan Davenport, Messrs. Robert 


- Herbst, Guy Martin, Larry Meierotto, Forrest Girard served as As- 


sistant Secretaries of the Interior; Mr. Leo Krulitz, served as Solici-. 
tor. Ms. Ruth R. Banks, served as Director, Office of Hearings and 


Appeals. 
This volume will be cited within the Department of ie Interior | 


as “86 I.D.” aes 


Secretary of the I nterior. 
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“CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF DE- 
PARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS 


The table below sets out in alphabetical order, arranged. according : 
to the last name of the first party named in the Department’s decision, 


all the departmental decisions published in the Interior Decisions, _ 


beginning with volume 61, judicial review of which was sought by one: 
of the parties concerned. The name of the action is listed as it appears 
on the court docket in each court. Where the decision of the court has — 
-. been published, the citation is given, if not, the docket number and — 
date of final action taken by the court is set out. If the court issued an 
: opinion in a nonreported case, that fact is indicated; otherwise no 
opinion was written. Unless stherwise indicated, all suits were com- 


~  menced in the United States District Court for the District of Colum- 


pia and, if appealed, were appealed to the United States Court of 
_ Appeals for the. District of Columbia Circuit. Finally, if judicial re- 
view resulted in a further departmental decision, the departmental de- 
- cision 1s cited. Actions shown are those taken prior to the e end of the | 
year covered by this volume. ung | 


Adler Construction Co., 67 L D. 21 (1960) (Reconsideration) - 


Adler Construction Co. y. U.S., Cong. 10-60. Dismissed, 423 F. ad 1362 
(1970); rehearing denied, July 15, 1970; cert. denied, 400 US, 993. (1970) ; 
rehearing denied, 401 U. S. 949 (1971). 


Adler Construction Co. v. US., Cong..5-70, Trial Commr’s, report sceepting 
& approving the stipulated agreement filed Sept. 11, 1972. 


~ Estate of John J. Akers, 1 IBIA 8; 77 1.D. 268 (1970) 


~ Dolly Cusker Akers v. The Dept. of the Interior, Civil No. 907, D. Mont. 
Judgment for defendant, Sept. 17, 1971; order. staying execution of judgment 
_ for 30 days issued Oct. 15, 1971; appeal dismissed for lack of prosecution, _ 
May 3, 1972; cate PoInstalet) June 29, 1972; aff’d, 499 F. ad 44 (ath a 
| 1974). 


State of Alaska, Andrew Kalerak, Jr., 73 I.D, 1 1 (1966) 
_ Andrew J. Kalerak, Jr,, et al. v. Stewart L. Udall, Civil No. A-35-66, D. 
- Alaska. Judgment for plaintiff, Oct. 20, 1966, rev'd, 396 F. 2d 746 > (Oth Cir. |. 
1968); cert. ‘den., 393 U.S. 1118 (1969). : ; 
ee 7 | - : aa XXIII , 


XXIV ——~—~™—sSCSUIT'SS FORK JUDICIAL REVIEW 


| Appeals of the State of Alaska & Seldovia Native Ass'n, Ine, 2 
ANCAB 1, 84 LD, 349 (1977) | | 


Theodore A. Richards & Judith Miller v. The Secretary of the. Interior é 
Seldovia N ative Ass’n, I NC., Civil No. AT8-170-C1V, D. Alaska. Suit pending. 


George 8S, Rhyneer, Walter M, Fohnson, David Vv anderbrink, Vivian Mac- 
 Ennes, Bruce McAllister é Alan V. Hanson v. Cecil Andrus, Secretary of the 
Interior, Seldovia Native Ass'n, Inc., Cook Inlet Region, Ine., Robert | 
es Leresche, Comm’r. of Natural Resources of the ere ee Alaska, ale No. . 
- eee CIY, D. Alaska. Suit pending. we 


Athed Contractors, ne. 1, 68 1. D. 145 (1961) 


. Allied Contractors, Inc. v. US, Ot. Cl. No. 163-64. Stipulation ‘et settle: 
, ment filed Mar. 8, 1967; , compromised. | é | 
American Coal Co. 84 L D. 394. (1977) 


American Coal Co. v. Department of the Interior, No. 77-1604, ‘United 
States Ct. of Appeals, 10th Cir. Dismissed ou motion of Petitioner, Nov.. 238, 


1977. 
Armco Steel Corp. 84 I, D. 454 csr 7 a 
‘United Mine Workers of America v. Cecil D. Andrus, No. 77-1839, United 
States Ct. of Appeals, D. C. Cir, Suit pending. 7 . 


Atlantic Richfield Co., Marathan Oi Co., 81 I, D. 457 (1974) 
Marathon Oil Co, ve Rogers 0. B. Morton, eaeeeary of the Interior, et al, 
Civil No, C 74-180, D. Wyo: 


Atlantic Richfield Co,. & Paseo, Ine. Vv, mae C. B. Morton, Secretary of 
the Interior, Vincent Ei. MoKeiney, Dir, of Geological Survey, ai O.d. Carte, 


Actions consolidated; judgment for Plaintiff, 407 ‘B. Supp. 1301 (1976) 5 es 
aff'd, 556 F. 2d 982 (10th Cir. 1977). | | 


Leslie N. Baker et al. A-28454 (Oct. 26, 1960). On nenpne denitiod: ; 
ure C. Copeland, 69 I.D, 1 (1962) - 


‘Autrice Copeland Freeman v. Stewart L. Udall, Civil No. 1578, D, com 
qudement for defendant, Sept. 3, 1968 copie : aff'd, 200 F. 2d 706 (9th | 
Cir. Ce -no petition. | 


| Phil Baker, 84 I.D, 877 (as77) | | | 
| Phil Baker Vv. Department of the Interior, No. 77-1973, United States Ct. 
| of Appeals, D. C. Cir, Aff’d in part & rev'd in part, Nov. 29, 1978. | 
| as Barash, The Tewas Co., 63 I.D.51 (1956) » 


 M ae Barash Vv. Douglas McKay, Civil No. 939-56. J dante for defendant, 
- June 18, 1977; rev'd & remanded, 256 F. 2d 714 (1958) ; judgment for plain- 
tiff, Dee. 18, 1958. Supplemental decision, 66 I.D. 11 ( Bebe) 5 ; no petition. 


“SUITS FOR. JUDICIAL REVIEW : XXV - 


Barnard- ne Co., 641 D. 312 (1957) ; 65 L D. 49 (1958) 

Barnaré- Curtiss Co. v. U.S., Ct. ol. No. 491-59, Judgment for a 301 
| F. 24 909 (1962). 
_Bugenia Bate, 69 I.D. 230 (1962) 


Katherine 8S. Foster €& Brook H. Duncan I V. Steward . Dp vaatt, Civil No... 
5258, D.N.M. Judgment for defendant, ‘Jan. 8, 1964; rev'd, = F. 2d 828 ola | 
Cir. 1964) ; no petition. oe 


- Robert L. Beery et al., 25 IBLA 287; 88 LD. 249 (1976) 


J. A. Steele et al. v. Thomas gs. epee in his capacity as Secretary of the — 
‘Interior, & U: S., Civil No. C76-1840, N.D. Cal. Aff'd, June 27, 1978 ; no appeal. 
Sam Bergesen, 62 1.D. 295 (1955) © oF ate e 
~ Reconsideration denied, IBCA-11 (Dee. 19, 1955) 


Sam Bergesen V. Uz 8,, Civil No. (2044, D.. Wash. Complaint dismissed Mar. 7 7 : 
11, 1958; no appeal. 


Bishop Coal Co., 82 LD. 558 (1975) 


William Bennett, Paul F. Goad & United Mine. Workers Vv. Thomas 8, 
Kleppe, Secretary of the Interior, No. T5-2158, ‘United States Ct. of Appeals, 
D.C, Cir. Suit pending. . | 


BLM-A-045569, 70 LD. 231 (1963) 


New York State N atural. Gas Corp. v. “Stewart L. Uda, Civil No. 2109-68. i 


Consolidated Gas Supply Corp. v. Stewart L. Udall et al., Civil No. 2109-63. 
| Judgment for defendant, ae 20, ne ‘Per curiam decision, aff'd, ae: 28, 
1966; no petition. pe Sie | 


Melvin A. Brown, 69 LD. 131 (1962) 7 | 
MeWin A. Brown v. Stewart L. vaait, Civil No. 8852-62. Judgment for ae | 
fendant, Sept. 17, 1963; ‘rev'd, 335 PF, 2d° 706. gia no petition. 7 , 

R. 0. Buch, 75 UD. 140 (1968) | 


R. C. Buch v. Stewart L: Udall, Civil No. 68-1358-PH, CD. Cal. seaninent | 
for plaintiff, ‘298 F. Supp. 381 (1969); rev’d, 449 F. 2d 600 (9th. Cir. (1971) ; a 
Judgment for defendant, Mar. 10, 1972, | , 


Bureau of Land M fanagement v. H ollamdl Livestock Ranch et al. 39 
-IBLA 272; 86 LD. 133 (1979) 


Holland Livestock Ranch, a Co-Parinership composed of. Bright-Holland 
0o.,. Marimont-Holland Co:, € Nemmeroff-Holland Co., &. John J. Casey v. — 
| U.S. Cecil Andrus, Secretary of the Interior, Eaward Roland, Cat. State — 
| Director: BLM, & Bdward H astey, N evada State Dir., BLM, et al., Civil No. 
_ R-79-78-HEC, D. Nev. Suit pending. sot g 


The California Co. , 66 I.D. 54 (1959) | 


The California Co. v. Stewart L. Vaal, Civil No. 980-59. J Tudgment for de- 
 fendant, 187 F. cas 445 eee aff'd, 296 F. 2d 384 ates 


XXXVI - SUITS FOR JUDICIAL REVIEW 


In the M atter of Cameron Parish, Louisiana, Cameron Parish Police 
Jury & Cameron Parish School Board, June 3, 1968, appealed by 
Secretary July 5, 1968, 75 I.D. 289 (1968) | 


Cameron Parish Police Jury v. Stewart L. Udall et al., Civil No. 14-206, 
W.D. La. Judgment for plaintiff, 302 F. Supp. 689 (1969) ; > order Vacating 


prior order issued Nov. 5, 1969. 


James W. Canon et al., 841. D. 176 (1977) 
Mark B. Ringstad, William I. Waugaman, William N. Allen III, Nils 
Braastad, Elmer Price, Dan Ramras, & Kenneth L. Rankin vy. U.S., Secretary 
of the Interior, & The Arctic Slope ss acl Ue Civil No. ATS-82-Ciy, D. 
Alaska. Suit pending. . _ | 
‘ Canterbury Coat Co., 83 LD. 325 ( 1976) | 
Canterbury Coal Co. v. Thomas 8. Kleppe, No. 76-2323. United States Ct. of — 
Appeals, od. Cir. Aff, per curiam, June 15, 1977. on 
Carbon Fuel Co., 83 I.D. 39 (1976) | 
| United Mine Workers of America v. Thomas 8. Kleppe, No. 76-1208, United 
| ‘States Ct. of Appeals, D. C. Cir. Suit pending. 


Gaaen Construction Co., 62 LD. 429 (1955) 


Carson Construction Co. v. U.S., Ct. Cl. No. 487-59. Judgment for -plaintiff, 


Dee. 14, 1961 ; no appeal. 
 Chargeability of Acreage Embraced in Oil and Gas Lease O frers, 71 
LD. 387 (1964), Shell Ord Co., A-30575 (Oct. 31, 1966) 

: Shell Ott. Co. ¥. Uden, Civil No. 216-67. eer of dismissal filed 

| Aug. 19, 1968. . 
Chemi- Cote Perlite bie v. Arthur "a W. Bowen, 72, LD. 403 (1965) | 


Bowen v. ‘Chemi-Cote Perlite, No. 2 CA-Civ.. 248, Ariz. Ct. App. Decision 
against the Dept. by the lower court aff'd, 428 P. 2d 104 (1967) ; ; rev ’d., 432 
— ~P. 2d 485 (1967). | . 
Stephen H. Clarkson, 2 I.D 188 (1965) 


Stephen Hf, Clarkson v. US. Cong. Ref. 5-68, Trial Commr’ s report adverse 
to U.S. issued Dec. 16, 1970; Chief Commr’s report concurring with the Trial 
Commr’s report issued Apr. 18, 1971. 85 Stat. 331, Aug. 11, 1971, enacted 
accepting the Chief Commr’s report. 

Appeals of COAQ, £ne., 81 I.D. 700 (1974) 
COAG, Ine. y. U.8., Ct. Cl. No. 395-75. Suit pending. 
Mrs. Hannah Cohen, 70 LD. 188 (1963) © 
Hanneh and Abram Cohen. v. U.S., Civil No. 3158, D.R.I. Compromised. 


Barney FR. Colson, 70 LD. 409 (1963) 
Barney R. Colson et al. v. Stewart L. Udall, Civil No. 68-—26—-Civ.—Oc. M.D. 
Fla. Dismissed with prejudice, 278 F. Supp. 826 (1968) ; aff'd, 428 F.2d 1046 
(5th Cir. 1970) ; cert. denied, 401 U.S. 911 (1971). % 


SUITS FOR JUDICIAL REVIEW ss XXXVI 


Columbian Carbon Cox Merwin EB. Lass, 63 LD. 166 (1956) 


M erwin B. Liss v. Fred A. Seaton, Civil No. 3233-56. J udgment for. defend- 
ant, Jan. 9, 1958 ; appeal dismissed for want for BEOSECUEON Sept. 18, 1958, 
D.C. Cir. No. 14, 647. | 


Appeal by the Confederated Salish & K cotenat Tribes é the Pineda 
Reservation, in the Matter of the F nrollnent of M: rs. Hlwerna Y. 
Clarmont Baciarellt, 77 I.D. 116 (1970) 

Elverna Yevonne: Clairmont Baciaretli v. Rogers C. B. M orton, Civil No. 


SA Sees: D. Gal. Judgment for defendant, Aug. 27, 1971; ail'd, 481 
F, 2d 610 (9th Cir. 1973) ; no petition. 


Appeal of Continental Oil Co., 68 1.D. 337 (1981) 


Continental Oil Co. v. Stewart L. Udall et al., Civil No. 366-62, Judg- 
ment for defendant, ADE 29, 1968 ; aff’d Feb. 10, 1967 ; cert. deh., 389 U. S. 
889 (1967). : | 


Estate of H ubert Fini Cook, 5 IBIA 49. 83 L.D. 75 (1976) 


Leroy Vv. & Roy Hy Johnson, Marlene Johnson Haendine & Ruth Johnson 
Jones v. Thomas S. Kleppe, Secretary of the Interior, Civil No. CIV—76- 
0362-H, W.D. Okla. Suit pending. =: 


Autrice C.C opeland, 
| See Leslie N. Baker et al. 


_ ELL. Cord, Donald E. Wheeler, Edward D. Neukof. 80 LD. 301 (1973) | 


Edward D. Neuhoff & EB. L. Cord v. Rogers Cc. B. Mu orton, Secretary of the 
Interior, Civil No. R-2921, D. Nev. Dismissed, eee 12, Lote coiion) afi’, 
. July 17, 1978 ; “no petition. 


Appeal of Cosmo Construction Co. 73 LD. 209 (1966) | 
. Cosmo. Construction Co. -et al. v. TS... Ct. Cl. 119-68. Ct. opinion setting 
case for trial on the merits issued Mar. 19, 1971. — 


Cowin & Co. Iné., 83 1.D. 409 (1976) _ 


United Mine Workers: of America vy. Thomas ‘s. Kleppe, No. 76-1980, 
United States Ct. of Appeals, D.C. Cir. Suit pending. 


Estate of Jonah Crosby (Deceased Wisconsin Winnebago U viallotted) : 
81 LD. 279 (1974) 

Robert Price v. Rogers C. B. Morton, Individually & in his o ficiel capacity 

as Secretary of the Interior & his successors in office, et al., Civil No. 74-0- 


189, D. Neb. Remanded to the Secretary for further administrative action, 
‘Dec. 16, 1975. 


John @. deArmas, Jr.,P. A. McK enna, 63 L.D. 82 (1956) - 


Patrick A. McKenna vy. Clarence A. Davis, Civil No. 2125-56. Judgment for 
defendant, June 20, 1957 5 aff'd, 259 F. 2d 780 (1958) ; cert. demed, 358 U.S. 
835 (1958). j 


H.R. Delasco, 39 [BLA 194; 84 LD. 192 (1979) 
Blanche V. White, 40 IBLA 152; 85 1D. 408 (1979) 


Stewart Capital Corp. et al. v. Cecil D. Andrus, Secretary ae the Interior, | 
Civil No. C79-123, D. Wyo. Suit pending. - . 


XXVIII _ _ SUITS FOR JUDICIAL REVIEW 


‘The Dredge Corp.,64 LD. 368 8 (1987) ; 65 I.D. 336 (1958) 


_ The Dredge Corp. v. I. Russell Penny, Civil. No. A475, DD Nev. Judgment for 

defendant, Sept. 9, 1964; aff’d, 362.F. 2d. 889 (9th Cir, 1966) ; no petition. — 
See also, Dredge vo. Vv. Husite Co., B60 P. 2d 676 es 3 cert, den. tl Uv. S. 

821 (1962). | | 


Hastern Associated Coal Corp. 55 82. iL. D. 22 ( 197 5) 


‘International. Union of United Mine Wor hers of. Avena Vv. Ropers 0. B. 
Morton, Secretary of the Interior, No. 75-1107, United States ve of Appeals, - 
D.C. Cir. Dismissed by stipulation, Oct. 29, 1975. 


Eastern Associated Coal Corp., 82 I. D. 311 (1975) 


United Mine Workers of America v. Interior Board of Mine pcerations 
Appeals, No. 75-1727, United States Ct. or eee) D.C. Cir, Petition for 
Review withdrawn, J uly 28, 1975 oO. 

Eastern Associated. Coal Corp., 89 LD. 506 ( 197 5), ie asin ses 
83: LD. 425 (1976), riaimanivec 83 LD. ee enn) d sca 
‘152 (1976) | — ne 


United Mine Workers ‘of America. Yy. "Cecil D. Andrus, No. 77-1090, 
United States Ct. of Appeals, D.C. Cir. Voluntary Gistnissal, Apr. 4, 1977. 


Appeal o f Bklutna, Ine. if ANCAB 165; 83 LD. 500 (197 6) 


State of Alaska v. Alaska Native Claims Appeal. Boura: et al., Civil No. 
—AT6-236, D, Alaska, Suit pending. 


‘Deivid H. Evans v. Ralph C. Little, A~31044. (oes 10, 1870), _l wes | 
260; 78 LD. 47 (1971) | 


Davia BR. Evans v. Rogers 0. B. Morton, Civil No. 1-71-41, ‘D. Idaho. 
Order granting motion of Ralph C. Little for leave to intervene as a party 
defendant issued June 5, 1972. Judgment for setendants, July : 27, 1973 ; 
Aff’'d, Mar, 12; 1975 ; no Petition. 


| John Jd. Farrelly et al, 69 LD. 1 (1955) 


| John J. Farrelly & The Fifty-One Oil Co. vy. Douglas MeKay, Civil No. | 
. 8087-55. Judg gment for plaintiff, Oct. 11, 1955, no appeal. 


Milton D. Feinberg, Benson J. Lamp, 37 IBLA 39; 85 LD. 380 ey 7 
On Reconsideration, 40 IBLA 222; 86 ID. 234, (1979) - 


Benson J. Lamp v. Cecil Andrus, Secretary of the Interior, James L. Bur- 
ski, Douglas FH. Henriques & Edward W. Stuebing AeA ORES Judges, 
FBLA, Civil No. 79-1804. Suit pending. 


Foote Mineral Oo. , 34 IBLA 285 ; 85. I D. 171 (1978) 


be Foote Mineral Co. v. Cecil D. Andrus, Individ. & as Keusiey of the In- — 
terior, H. William Menard, Individ. & as Director, Geological Survey, & | 
Murray T. Smith, Individ. € as Area Mining Supervisor, Geological Survey, 

_ Civil No. LY—78-141 RDF, D. Nev. Dismissed without  epeNacS Nov. 15, 1979,. ~ 

~~ no appeal. | 


SUITS FOR JUDICIAL REVIEW” XxIX. 
_L. Jack Foster, 75 I.D. 81 (1968) 


Gladys Hi, Foster, Beeoutria. of the estate of T. Jack Foster Vv. ‘Stewart i. a 
Udall, Boyd L. Rasmussen,. Civil No. “711, D.N. M. JS udgment for ; plaintift, : 
June 2, 1969 ; no ‘appeal. 


- Franco Western Oil Co. et al., 65 ic Bis 316, 427 F958) 


Raymond J. H ansen v. Fred A. Seaton, Civil No. 2810-59. J udgment for 
plaintiff, Aug. 2, 1960 (opinion) ; no appeal. | 
See re v. Udall, 304 F. 2d 944 (1962); cert. denied, 371 U. S, 904 | (1962). 


Gabbs E E uploration 0o., 67 L. D. 160. (1960) 


Gabbs Haploration Co. v.. Stewart I . Udall, Civil No. 219-61.. -Judement 
for defendant, Dee. 1, 161; afd, 315 R. 2d 37 ae ee den., 375 0.8, 
822 (1968). 


Estate of Temens (Pimens) Vivian Goriafo,' 5 TIBIA 118; 83 LD. 
216 (1976) 


Confederated Tribes € Banas of the. Ya Indian Nation v. Thomas 
_ _Mevoe, Secretary of the Interior, - Erwin’ Ray, Civil No. Care 20), B.D. 
Wash. Suit pending. © 


Sites Garthofner, Dimi Bros. 67 ie D. 4 (1960) 


Stanley Garthofner v. Stewart. L. Udall. Civil No. 4194-60. Judgment for 
_ plaintiff, Nov. 27, 1961 ; no appeal. 


Estate of Gei-kaun- mah (Bert), 89 LD. 408 (197 5) 


Juanita Geikaunmah Mammedaty & Imogene Geikaunmah Carter v. Rogers 2 
C. B. Morton, Secretary of the Interior, Civil No. CIV 75-1010, W. D. Okla. 
Judgment for defendant, 412 Ff. Supp. 288 (1973) ; no ouneg 


General I Eacavating Co., 61 I. D. 844 (1960) 


General Encavating Co. v. U. 8., (Ct. Ob. No. 170-62. Dismissed with 1 prej- 
udice Dec. 16, 19638. 


Nelson A. Gerttula, 64 I. D. 225 (1957 ) 


. ~ Nelson A. Gerttula v. Stewart DL. Udatt, Civil No. 685-60. idence for: 
_ defendant, June 20, 1961; motion for rehearing denied, Ang. 3, 1961; aff'd, | 
309 F.2d 658 (1962) ; no petition. | | 


- Charles B. Gonsales et al., Ww estern. Oul Fields, Ino., ef a. 69 T D. 936 | 
(1962) 


Pan American Petroleum Corp. & Charles B. Gonsales vy. Stewart L. Udall, 
Civil No. 5246, D.N.M. J udgment for. defendant, J une 4, 1964; aff'd, 352 
F. 2d 32 (10th Cir. 1965) ; no petition. 


James C. Goodwin, 80 1.D. 7 (1973) 


James C. Goodwin v. Dale R. Andrus, State ‘Dir., Haren of Land Man- 
agement, Burton W. Silcock, Dir., Bureau of Land Management & Rogers 

_ €: B. Morton, Secretary of the Interi ior, Civil No. C-5105, D. Colo. Dismissed. 
‘Noy. 29, 1975 (opinion) ; appeal dismissed, Mar. 9, 1976. 


xe. 2 “SUITS FOR JUDICIAL REVIEW 


Gulf Oil Corp., 69 I.D. 80 (1962) 


Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 2209-62, 
Judgment for depeneent; Oct. 19, 1962; aff'd, 825 F. 2d 633. (1963) ; mes : 


petition. 


Guthrie Electrical Construction, 62 1, D. 980 ea eee (Supp.) 
| oe 30 1956) 


Guthrie Electrical Constr uction Co. Vv. US. Ct. Cl. No. 129-58, SHsaidtiod 
of settlement filed Sept. 11, 1958. Compromised offer accepted and case closed 7 
Oct. 10, 1958. | | — - 


L. A. Hagood et al. 65 LD. 405 (1958) 


Edwin Still et al. vy. U.S. Civil No. 7897, D. Colo. Compromise accepted. 


Raymond J. Hansen et al. , 67 I.D. 362 (1960) va 


Raymond J. ‘Hansen et al. v. Stewart L. Udall, Civil No. 3902-60. Judgment 
for defendant, June 23, 1961; aff’d,. 304 F. 2d Les ers cert. den., 371 
U.S. 901 (1962). 


Robert Schulein vy. sheets Udall, Civil No. Was Judgment for 
defendant, June 238, 1961; aff'd, 304 F. 2d 944 (1962) ; no petition. 


Billy K. Hatfield et.al. v. Southern Ohio Coal Co., 82 V.D. 289 (1975) 


District 6 United Mine Workers of America ct al. v. U.S. Dept. of Interior 
Board of Mine Operations Appeals, No. 75-1704, U. S. Court of eee D. C. 
_ Cir, Board’s decision aff'd, 562 F. 2d 1260 (1977). | 


de esse Higgins, Paul Gower & William Gipson v. . Old Ben Coal oC 
81 LD. 423 (1974) 


Jesse Higgins et al. v. Cecil D. Andrus, No. 77-1368, United States Ct. of 
Appeals, D. C. Cir. Dismissed for lack of jurisdiction, J une 20, 1977. 


Kenneth Holt, an mdividual, etc. , 68 LD. 148 (1961) — 


| Kenneth H olt, ete, v. U.S., Ct. Cl. No. 162-62. Stipulated judgment, July 2, 
~— - 1965 = | are 


Hope Natural Gas Co.,70 I.D. 228 (1963) 
| Hope Natural Gas Oo. v. Stewart L. Udall, Civil No. 2132-63. 


Consolidated Gas Supply Corp. v. Stewart L. Udall et at., Civil No. 2109- 
_ 68. Judgment for defendant, pent: 20, 1965; Per curiam decision, affd, 
- Apr. 28, 1966; no petition. . 


Boyd L. Hulse v. William H. Griggs, 67 LD. 219 aay. 


William H. Griggs v. Michael T. Sotan, Civil No. 3741, D. Idaho. Stipula- | 
tion for dismissal filed May 15, 1962. c 


SUITS FOR JUDICIAL REVIEW OKI 


— Idaho Desert Land Entries—Indian Hill Group, 72 LD. 156 (1965), 
U.S. v. Ollie Mae Shearman et al.—Idaho Desert Land E'ntries— , 
Indian Holt Group, 73 I.D. 386 (1966) - | 


Wallace Reed. et al. v. Déat. of the Interior et al., Civil No. 1-65-86, D. 
Idaho. Order denying preliminary injunction, Sept.. 3, 1965 ; dismissed, 
Nov. 10, 1965 ; amended complaint filed, Sept. 11, 1967. 


U.S. v. Raymond T. Michener et al., Civil No. 1-65-98, D. Idaho. Dismissed a 
without prejudice, June 6, 1966. 


U.&. v. Hood Corp. et al., Civil No. 1-67-97, 8.D. Idaho. © 


Civil Nos. 1-65-86 & 1-67-97 consolidated. Judgment adverse to U.S., 
July 10, 1970; reversed, 480 F. 2d 684 (9th Cir. 1973): cert. denied, 414 U.S. 
1064 (1973). Dismissed with prejudice subject to the terms of the stipula- 
tion, Aug. 30, 1976. 


“ Apaedl of Inter* Helo, Ino. IBCA~713-5-68 (Dec, 30, 1969), 82 LD. 
B91 (1975) 


John Billmeyer, ete. v. U.S... Ct. CL No. 5474, Remanded wis instructions ; 
. to admit evidence, May 30, 1975. . 


I ntenpretation of the Submerged Lands Act,7 1 I.D. 20 (1964) 


Floyd A. Wallis v. Stewart L. Udall, . Civil No. 3089-63. Dismissed with ; 
prejudice, Mar. 27, 1968. | | 


C.F. Iverson, 82 LD. 886 (1975) 


OC, & Iverson V. Kent Frizeel, Acting Secretary of | the Interior & 
Dorothy D. Rupe, Civil No. 75-106-Blg., D, Mont. bak Ageia ia for dismissal 
with prejudice, Sept. 10, 1976. 


J. A. Terteling & Sons, 64 I. D. 466 (1987 )- 


J. A Terteling & Sons v. U.S., Ct. Cl. No. 114-59, Judgment foe defendant, 
330 FE. 2d 926 (1968) ; remaining aspects ale 


SD: Armstrong Co. , 68 LD. 289 (1956) 


J. D. Armstrong, Ine. v. U.S, Ct. Cl. No. 490-56. Plaintiff's motion to 
dismiss petition allowed, June 26, 1959. 


M. G. Johnson, 78 I.D. 107 (1971), U.S. v. Mansel G. Johnson, 16 
IBLA 234 (1974) | 7 


Menzel G. Jolinson v. Rogers 0. B. Morton, Secretary of the Interior et al., 
Civil No. CN-LV~-158, RDF, D. Nev. J nee for defendant, Oct. 18, 1977; 
appeal filed Dec. 5, 1977. 


I une Oil & Gas, Inc., Cook Oil & Gas, Ine., 41 IBLA 394; 86 I.D. 374 | 
(1979) | 


June Oil & Gas, Inc. & Cook Oil & Gas, 1 ‘Ine. v. Cecil D. Andrus, Secretary — 
of the Interior, et al., Civil No. 79-1834 D. Colo. Suit pending. 
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Estate of Sin Pierre K eke homs (Sam E. Hill), 1 TIBIA. 2995 ue 9 I, D. | 
“588 (1972), 4 IBIA 249 (1975), 5 IBLA 12 (1976) | —, 


Christine Sam. g Nancy Judge v. Thomas. S. ‘Kleppe, Seoretary) of the aa 
‘Interior, Civil No. C-76-14, E.D. Wash. Dismissed with prejudice. ar 


- Anquita L. K luenter et al. , A-80488, Nov. 18, 1965 
| Sea Bobby Lee Moore et al. 


. Lee J. Kottas, Earl Lutzenhiser, B LD. 123° (1966), 


Bart M. Lutzenhiser and Leo J. Kottas:y. Stewart L. Udall et al., Civil 
No. 1871, D. Mont. Judgment for defendant, June 7, 1968; aff’d, 482 F. 2d 
, 328 (9th Cir. 1970) ; no petition. a 

Max L. Erueger, Vaughan B. Connelly, 65 LD. 185 (1958) 
| | ‘Mae Krueger v. Fred A. Seaton, Civil No. 8106-58. aca dismissed by .. 

~ plaintiff, June 22, 1959. - | 
_ W. Dalton La Rue, Sr. 691. D. 120 (1962) | 

. Ww. Dalton La Rue, Sr.-v. Stewart i. Uaall, Civil. No. 2784-62. Judgment 
73 defendant, Mar. 6, 1968 ; aff'd, 324 F, 2d 428 ee bey den., a 
| 907 (1964). . . 
L.B. pan Tae: ALD. 86° (1967) 
iL. B, Samford, Inc. v. U.S. Ct. Cl. No. 898-67. Dismissed, 410 F. 24 782 
(1969) ; no petition. ; . 
Charles Lewellen, 701. D. 4D ( 1963) 
ss Bernard BH. Darling v. Stewart L. Udall, Civil No. “4T4-64, ‘Jadgment for 
_ defendant, Oct: : ‘5, 1964 ; appeal voluntarily dismissed, Mar. 26, 1965. 


7 Administrative Appeal of leuth Pinto Lewis v. Superintendent O ; the 
: Eastern Nawajo Agency, 4 IBIA 147; 82 I.D, 521 (1975) 


Ruth Pinto Lewis, Individually & as. ‘the Administratia of the Estate of 
Ignacio Pinto v. Thomas 8. Kleppe, Secretary of the Interior, & U.S., Civil — 
| No. CIV-76-223 M; D.N.M. Judgment for plaintiff, J a 21, 1977 ; no appeal. 
M ilton H. Lichtenwatner et a., 69 1.D. 71. (1962) 


"Kenneth McGahan v. Stewart L. Udall, Civil No. A-21-68, D, Alaska. Dis-_ 

missed on merits, Apr. 24, 1964 ; cap iated dismissal ¢ of appeal with preju- 

| dice, Oct. 5, 1964. . 
Merwin E. Liss et al. 70 I. D. 231 (1963) 

Hope Natural Gas Co. v. Stewart L. vaat, Civil, No. 2130-68, 


_ Consolidated Gas Supply Corp. v. Stewart me Udall et al., Civil No. 2109- 
63. Judgment for Gefendant; ReuE: i 1965; per curiam dec., aft’ d, Apr, 28, 
1966 ; no petition. : 


_ Bess May Lutey, 76 I. D. 37 (1969) 


| Bess May Lutey et al Vv. Dept. of Aeresitibe: BIM, et al., Civil No. 1817, 
D. Mont. Jadement for defendant, Dec. 10, 1970; no appeal. : 


SUITS FOR JUDICIAL REVIEW. oh Bf XXXII : 


Elgin A.M Ke: enna Beecutria, Estate O is Patrick A. u ch enna, TAT D. 
188 (1967) | ; 


Mrs. Blgin A. M aK nine as Beecutria of the state of Patrick A. _ McKenna, 


Deceased v. Udall, Civil No. 2001-67. Judgment : for defendant, Feb. 14, 1968; 4 


aff'd, 418 F:-2d-1171 (1969) ; no petition. 


Mrs. Blgin A. McKenna, Widow and. ‘Successor in , Interest of Patrick A. 
McKenna, Deceased vy. Walter J. Hickel, Secretary of the Interior, et al., 
Civil No. 2401, D. Ky. Dismissed with peau, May i, 1970. 


A, G. McKinnon, 621.D. 164 (1955) 


a G.. McKinnon v. US., Civil No. 9438, D. Ore. Fudement for plainti 
178 FE. Supp. 913 (1959) ; - rev'd, 289 FE; 24 908 sas Cir. 1961). 


| Estate of Blicabeth 0. Tensen M eMaster, 5 5 IBIA 61; 83 LD. 145 
(1976) | | | | 
 famone g. McM aster Y. U. 8. Dent. of the. Interior, Secretary of the In- ; 


- terior é& Bureau of Indian eee Civil No. O76-129T, w.D. Wash. Dis- : | 
-_ missed, June 29, 1978. | = 


me Wade MeNeil ct al., 64 1.D. 423 (1957) 


| ‘Wade McNeil v. Fred A. ‘Seaton, Civil No. 648-58. Judgment for dfendant »” | 
Tune 5, 1959 (opinion) ; rev'd, 281 F. 2d 981 (1960) ; no petition, 


“Wade McNeil v. Albert K. Leonard et at., Civil No. 2226, Dz Mont. Dis- 7 
missed, 199 F. Supp. 671 (1961) ; order, Apr. 16, 1962. 


| Wade McNeil v. Stewart L. Udall, Civil No. 678-62. Judgment for eee: 
ant, Dec. 13, 1968 (opinion) ; aff'd, 340 F. 24 801 (1964) ; cert. den., 381 U.S. 
904 (1965). 


| Marathon Ou Co. 81 LD. 447 (1974), Atlantic fe Biel ie. Mara: | 
thon Out Co., 81 I.D. 457 (1974) - 


M arathon Oil Co. v. Rogers @. B. Morton, Secretary of the Interior, et al., 
Civil No. C T4179, D. Wyo. | 


Marathon: Oil Co. Yv. Rogers C. B. Morton, _Seoretary of Interior, et al, | 
Civil No. C 74-180, D. “Wyo. | , | | 


Atlantic Richfield Co. & Pasco, Inc. V: pagers C.. B. Morton, Seoretary of 
the Interior, et al., Civil No. C 14-181, D. Wyo. 


Actions consolidated ; judgment. for plaintift, 407 F. Supp. 1301 ete : 
aff’d,. 556 KF. 2d 982 (10th Cir. 1977 ye | , 


| Salvatore Mu egna, Guardian, Philip r. Garigan, 65 L D. 33 (1958) 


ea Salvatore. Megna, Guardian ete. V. Fred A. Seaton, Civil No. 468-58. Judg- 
ment for plaintiff, Nov. 16, 1959; motion for reconsideration denied, ‘Dee. 2, 
7 1959 ; ‘no appeal. - | | . 


Philip TT. ne Vv. Stewart ie: Udall, Civil No. 1577 Tux., ‘D. Ariz. Pre- - 
liminary injunction against defendant, July 27, 1966; supplemental. dee. » 
rendered sae 7, 1966; Judgment for plaintiff, saa ‘16; (1967 ; no appeal. 
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Meva Corp. 4 (6, D. 205 (1969) 


Meva Corp. v. U.S., Ct. Cl. No. 492-69. paceman for plaintiff, 511 F. 2d 548 
(1975)... 3 


Duncan Miller, Louise Cuccia, 66 I. D. 388 (1950) 


Louise Cuccia & Shell Oil Co. v. Stewart L. Udatl, Civil No. 562-60. Judg- 
ment for defendant, June 27, 1961; no appeal. . 


Duncan Miller, 70 LD. 1 (1968) 


Duncan Miller v. Stewart Ti Udall, Civil No. 931-63. Dismissed for lack of 
_ prosecution, Apr. 21, 1966; no appeal. 


Duncan Miller, Samuel W. McIntosh, 71 I.D. 191 (1964) 


Samuel W. MeIntosh v. Stewart L. Udall, Civil No. 1622-64. Judgment for 
defendant, June 29, 1965 ; no appeal. 


| Duncan Miller, A-80546. (Ang. 10, ba A-80566 (Aug. 11, 1966), 
| and 73 LD. 211 (1966) | . | 


Duncan Miller v. Udall, Civil No. C-167-66, D. Utah. Dismissed with preju- - 
dice, Apr. 17, 1967 ; no appeal. 


| rer Lee Moore et al. » 21D. 505 (1965) Anguita ie K duenter et ale 
A-30483 (Noy. 18, 1965) | 
Gary Carson Lewis, etc., et al. v. General Services Administration et a. 


Civil No. 3253 S.D. Cal. Judgment for defendant, Apr. 12, 1965 ; aff’d, 377 
+ F.2d 499 (9th Cir. 1967) ; no petition. 


Henry 8. Morgan et al., 65 I.D. 369 (1958) | 

 _-Henry 8S. Morgan v. Stewart ie Udall, Civil No. 3248-59. Judgment for 
defendant, Feb. 20, 1961 (opinion) ; aff'd, 306 F. 2d 799 (1962) ; ; cert. den., 
871 *U.S. 941 (1962). | 


Morvison-Knudsen Co. Ine. ,64 LD. 185 5 (1957) 


Morrison-Knudsen. Co. vy. U.S., Ct. Cl. No. 239-61. Remanded to Trial: 

- Comm’r, 345. F. 2d 888 (1965) ; Comm’r’s ‘report. adverse to U. S. issued June 

20, 1967; judgment for plaintiff, 397 F. 2d 826 (1968) ; part remanded to the 

Board of Contract Appeals; stipulated dismissal on Oct. 6, 1969; judgment 
for plaintiff, Feb. 17, 1970, 


Glenn Munsey v. Smitty Baker Coal Co. , Ralph Baker, Smitty Baker, 
&P & P Coat Co., 84 1.D. 336 (1977) | 


Glenn Munsey vy. Cecil D. Andrus, No, 77-1619, United States Ct. of Ap- 
peals, D.C. Cir. Suit pending. 


Navajo Tribe of Indians v. State of U tah, 80 I.D. 441 (19738) 


Nawajo Tribe of Indians v. Rogers C. B. Morton, Secretary of the In- 
terior, Joan B. Thompson, Martin Ritvo & Frederick Fishman, members of 
the Board of Land Appeals, Dept. of the Interior, Civil. No. C-308-738, D. 

_ Utah. Dismissed with prejudice, Jan. 4, 1979. , - 3 | | 


| SUITS YOR JUDICIAL REVIEW XXXV 
| Richard L. Oelschlacger, 67 LD. 237 (1960) 


‘Richard Ts Oelschlaeger We Stewart L. Udall, Civil No. 4181-60. Dismissed, 
Nov. 15, 1963; case reinstated, Feb. Ld, 1964 ; remanded; Apr. 4, 1967; rev'd 


 & remanded with directions to enter. judgment for ba imaedl (389 F. ad 974 


(1968) ; cert. den. 392 U. 8. 909 (1968): 


Oil ond Gas Leasing ¢ on Lands Withdrawn by Ewecutive Onders ioe 
Indian Purposes t in Alaska, 70 1.D. 166 (1963) _ 


Mrs. Louise A. Poase Y, Stewart L. Udall, Civil No. 760-63, D. Alaska. 
a! Withdrawn, Apr. 18, 1968. 


-_ Superior Oil Co. v. Robert Te. Bennett, Civil No. AIT 88, D. iia Nien? 
Dismissed, Apr. 23, 1963. 


Native Village of Tyonek v. “Robert L. Bennett, ‘Civil No. sane D. 
. Alaska. Dismissed, Oct. 11, 1963. 


. dJirs. Louise. A. Peasc v. Stewart es, Udall, Civil No. A-20-63, D. “Alaska, 


. _ Dismissed, Oct. 29, 1963 (oral opinion) ; aff'd, 332 F. 2d 62. (9th Cir. 1964) ; ; 
ho petition, 


George L. Gucker vy. Stewart L. Udall, Civil No. 4-89-68, D. Alaska. 
Dismissed without prejudice, Mar. 2, 1964 ; no appeal. . 


Ou Resources, I[né., 28 IBLA 394; 84 LD. 91 (1977) - 


Ot Resourecs, Ine. v. Cecil D. Andrus, S ecr etary of the. Interior, Civil 
No. C- TAL, D. Utah. Suit pending. . 


Old Ben Coal Corp..81 LD. 428, 436, 440 (1974) 


Old Ben Coal Corp. v. Interior Board of Mine Operations Appedts et al., | 
Nos. 74-1654, 74-1655, 74-1656, United States Court of Appeals for ‘the 7th 
Cir. Board’s decision aff'd, June 18, 1975; reconsideration denicd, June 27, | 
1975. — . 


Old Ben Coal Co., 82 LD. 355 (1975) 


United Mine Workers of America v. U.S. Interi ior Board of Mine Operations 
‘een No. 75-1852, United States Court of Appeals, D.C. Cir. Vacated & 
remanded with instructions to dismiss as moot, J une 10, 1977. 


Old Ben Coal Clo., 84 I. D. 459 (1977) 


United Mine Workers of American vy. Cecil dD. Andrus, No. 77-1840, United - 
States Ct. of Appeals, D.C. Cir. Suit pending. | 


Sei of Ounalashka Corp. .. 1 ANCAB 104; 83 LD. 45 (197 6) 


Ounalashka Corp., for & ow behalf of its Shareholders v. Thomas Kleppe, 
Secretary of Interior, & his successors & predecessors in office, et a, veal | 
No. AT6-241 CIV, D. Alaska. Suit pending. | 


Tack W. Parks v. L&M Coal Corp., 83 LD. 710 (1978) 


Jack W. Parks vy. Thomas 8, Kleppe, No. 76-2052, United States Ct. of 
Appeals, D.C. Cir. Voluntary dismissal, May 4, 1977. | 


ag XXXVI | ae SUITS FOR JUDICIAL ‘REVIEW | 


| Poul cere 64 LD. 285 (1987) | ee | 
Paul Jarvis, Ine. V.. US, Ct. Cl. No. 40-58 Stipulated Judgment for. plain 7 
oe ‘tiff, Dec. 19, 1958. | oe wee & | | a Ig. 7 
Peter Kiewit Sons’ Co., 72 Tp 415 (1965) 
Peter Kiewit Sons’ Go. v. U.S, Ct. CL. 129-66. Tudgment for + plaintif, ‘, fo 
May 24,1968. | jee ey, 
| | Curtis D. Peters, 80 LD. 595 (1973) 


Curtis D. Peters v. U. S.,; ‘Rogers Cc, B. Morton, as Secretary of the Interior, 
Civil No. C-75-0201 RFP, N.D. Cal. ‘Judgment for. defendant, Dec. 1, 1975 ; a 


- no appeal. 


is City of Phoenia Ms iin B. Paces et al. 81 I.D. 65 (1974) 


Alvin B. Reéves, Genevieve C. Rippey, Peron Reeves & Thelma Reeves, as 

heirs of A. H. Reeves, Deceased. v. Rogers OC. B. Morton, Secretary of the 

_ Interior, & The City of Phoenix, a municipal Corp., Civil No. 74-117 PHX-~ . 

| WPC, D. Ariz. Dismissed with prejudice, ae 9, 1974; reconsideration aia 
Sept. 24, 1974; no appeal. ' 


Harold Ladd Pierce, 69 I.D. 14 (1962) 
| Duncan Miller v. Stewart L. Udall, Civil No. 1851-62. Judgment for de- 
fendant, Aug. 2, 1962; aff’d, 317 F. 2d 573 (1963) ; no petition. . 

Pocahontas Fuel Co., 83 1.D. 690 (1976) 

-- Howard Mullins y. Cecil D. Andrus, No. 77-1087, United States Ct. of 

Appeals, D.C. Cir. Suit pending. oy a 
Pocahontas Fuel Co., 84 I.D. 489 (1977) 
Pocahontas. Fuel Co., Div. of Consolidation Coal, Co. v. Cecil D. Andrus, 
No. T2239, United States Ct. of Appeals, 4th Cir. Suit pending. 
Port Blakely Mill Co., 71 I.D. 217 (1964) | 
Port Blakely Mill Co. v. U.S., Civil No. 6205, W.D. Wash. Dismissed with 
prejudice, Dec. 7, 1964. 
Estate of John 8. framsey (Wap Tose N vote) (WV ez Perce Allottee No. 
— 853, Deceased) , 81 I. D. 298 (1974) : | 


Clara Ramsey Scott v. U.S. & Rogers C. B. Morton, Meee of the In- 
terior, et al., Civil No. 3-74-89, D. Idaho. Dismissed with prediuies, oe 11, 


1975 ; no appeal. 


-: Ray D. Bolander Co. 72: I. D: 449 (1965). 


7 Ray D. Bolander Co. v. U8. Ct. Cl. 51-56. jadpuient a plaintiff, Dec. 13, 

1968; subsequent Contract Officer’s dec. ., Dec. 3, 1969; interim dec., Dec. 2, 
- 1969: Order to Stay Proceedings until Mar. 31, 1970; dismissed with preju- 
ty a eta 3, 1970. vs . 


| ‘SUITS: FOR JUDICIAL: REVIEW. _ 0 XXXVIT 


| Es state ”) 7 oe ford J. Reed a (Unallotted 0 Crow No. 2), 1 TBIA 326; | : 
7 9 LD. 621 (1972) | 


George Reed, Sr. v. ‘Hoge: ©. B. Morton et al, | ot No, 108, D. ie 
Dismissed, June 14, 1973 ; no appeal. | a 7 


Reliable Coal Corp., 1 IBMA 97; 79 I. D. 189 (197 2) 


- Reliable Coal Corp. Vv. Rogers C. B. M orton, Secretary of. the Interior, et al., 
No. 72-1477 United States ch of Appeals, 4th: Cir. Board’s decision aff'd, A478 
F, 2d 257 (4th Cir. 1978). ie tee | 


- Republic Steel Corps 82 I. D. 607 (197 5). 


Republic ‘Steel Corp. v. Interior Board of Mine Operations Perens No. = 


76-1041, United States Ct. of Appeals, D.C. Cir. Rev'd & remanded, Feb. 22, — 
— 1978. 


: Richfield Oil Comp. 621. D. 269 (1955) | 


Riehjield Oil Corp. vy; Fred A. ‘Seaton, Civil No. 3820-55. Dismissed without 
prejudice, Mar. 6, 1958 ; no appeal. 


| peg: Ritter, Thomas M. Bun 72 LD. 111 (1968), Réconsideriaiion 
_ denied by letter decision dated: ms une 28, 1967, by the aes 


Secretary. 


| 7 Thomas M. Bunn v. lid ahi baa > Civil |e a reminded 
June 28, 1966. 


Estate oF William Cecil cP popedemes 1 TBIA 106, pe L D. 234 1); 
2 IBIA 33, 80 1.D. 390 (1973) 


7 Oneta Lamb Robedeaus et al. Y. . Rogers CL By Morton, Civil No. T1646, - 
D. Okla. Dismissed, J an. 11, 1973. | | | 


_ Houston Bus Hilt Vv. “Rogers C. Be Morton, Civil No. 72-876, W.D. Okla. 
Judgment for plaintiff, Oct. 29, 1973; ~amended judgment for plaintiff 
Nov. 12, 1978 ; - appeal dismissed, June 28, 1974. | 


"Houston Bus Hilt d Thurman S. Hurst Vv. Boers O. B. Morton, Beoretory.. 
of the Interior, Civil No. 73-528-B, W.D. Okla. Judgment for plaintiff, | 
Apr. 30, 1975; corrected judgment, May 2, 1975; per curiam ‘dec., vacated & 
remanded, Oct. 2 1975; judgment for plaintiff, Dec. 1 ., 1975. - 


; Estate of Clark Joseph Robinson, 7 IBIA 1h; 85 I. D. 294 (1978) 
— Rene Robinson, by ¢& through her Guardian Ad Litem, Nancy Clifford v. 


Cecit Andrus, Secretary of the Interior, Gretchen Robinson, & Priat Lynn — | | 


. Robinson H arris, Civil No. CIV-78-5097, D.S. D. Suit pending. | 


Rosebud Coal Sales Co., 37 IBLA 251; 85 LD. 396 (1978) 


Rosebud Coal Sates Co. v. Cecil D. Andrus, Secretary of the Interior, mene? 


Gregg, Director, Bureau of Land M anagement, é Maria B. Bohl, Chief, Land. - 
& Mining, Bureau of Land Management, Wyo., Civil No. (078-261, D. Wyo. ey 
dudement for planet, Oct. 17. he No ee 
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| Richard W. Roibe. Daniel Gaudiane, 82 I. D. 174 (197 5) 


Richard W- Rowe, Daniel Gaudiane v. Stanley K. H ato in his oficial = 


capacity as Secretary of the Interior, Civil No. 75-1152. J udgment for defend- 
ant, July 29, 1976, - ss 4 is 


San Carlos M ineral Strip, 69 L.D. 195 (1962) ~ 


James Houston Bowman v. Stewart L. Udall, Civil No. 105-63. Judgment 

for defendant, 2438 F. Supp. 672 (1965) ; aff'd, sub nom. S. Jack Hinton et al. 

vy. Stewart L. Udall, 364 F. 2d 676 (1966) ; cert, denied, 385:1 ‘U. S, 878. ees i 
supplemented by M-386767, Nov. 1, 1967. | | 


“8 Seal and Co., 68 ID. 94 (1961) 


Seat & Co. V. U.S., Ct. CL. 274-62. Judgment for plaintiff, Jan. 31, 1964; no 
appeal. . 


Administrative Appeal of Sessions, Inc. (A. Cal, Bonn): v. . Vyola | 
Olinger Oriner (Lessor), Lease No. PSL-33, Joseph Patrick 
. Patencio (Lessor), Lease No. PSL-36, Larry Olinger een | 
Lease No. PSL-41, 81 I.D. 651 (1974) | 


"Sessions, Ine. vy. Rogers C. B. Morton, Sees of the Interior, et al, 
— Civil No. CV 74-3589 LTL, C.D. Cal. Dismissed with. prejudice, Jan. 26, 1976. 


_ Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior, et al., Civil 
No. CV 74-8591 MML, C.D. Cal. Dismissed with prejudice, J an. 26, 1976. 


Sessions, Inc. v. Rogers C. B. M orton, Secretary of the Interior, et al., Civil 
No. CV 14-3590 FW, C.D. Cal. Dismissed with prejudice, Jan. 26, ee 


Steve Shapiro v. Bishop Coat Co., 83 1.D. 59 (1976) 
Bishop Coal Co. v. Thomas Si, Kleppe, No. 76-1368, United States Ct. es 
_ Appeals, 4th Cir, Suit pending. | 
Shell Oil Co., A-30575 (Oct. 31, 1966), Ohargeibility. of Acreage 
a Embraced i m Ow & Gas Teaie Offers, 71 I.D. 3387 (1964) 
| “Shell. Oil Co. v. Udall, ‘Civil No, 216-67. Stipulated dismissal Aug. 19, 1968. 


Sinclair Oil & Gas Co., 1 LD. 155 (1968) 

. ‘Sinclair Oil & Gas Co. v. Stewart Ti Udall, Secretary of the Interior, et at., 
Civil No. 5277, D. Wyo. Judgment for defendent, sub nom. Atlantic Richfield — 
Co. v. Walter J. Hickel, 303 F. Supp. 724 (1969) ; aff'd, 482 F, 2d 587 (10th 
Cir. 1970) ; no petition. | 


: Charles T. Sink, 82 1D. 535 (1975) 


Charles T. Sink vy. Thomas S. Kleepe, ‘Secretary of the’ Interior—Mining 
| Enforcement. & Safety Administration (MESA), No. 75-1292, United States 
Ct. of Appeals for the 4th Cir. Vacated without prelnaee to emcee rights, 
529 F, 2d 601 (4th Cir. 1975). 


: Southern Pacific Co., 76 T.D. 1. (1969) 


- Southern Pacific Co. v. Walter J. Hickel, Secretary of the Interior, Civil 
No. §8-1274, D. boi Judgment for defendant, Dec. 2,. 1970 (opinion) ; no 
ue . 


SUITS FOR JUDICIAL REVIEW 2 XEXIX 


Souther Pacific Co. , Louis G. Wedekind, 71D. 177 910), 20 IBLA 
865 (1975) OS 

George C.. Laden, ‘Louis Wedekind, Mrs, Vern Lear, Mrs. Arda Fritz, é& 

Helen Laden Wagner, heirs of George H. Wedekind, Deceased v. Rogers 0. B. 

Morton, et al., Civil No. R-2858, D. Nev. On June 20, 1974, remanded for. | 

further agency proceedings as originally ordered in 77 I.D. 177;.Dist. Ct. 

' reserves. jurisdiction ; supplemental complaint filed; Aug. 1, 1975; jidement 
for defendant, Nov. 29, 1976; appeal filed. Jan. 27, 1977. 


Southwest Welding & Manufacturing Diwision, Y uba ¢ onsolidated 
Industries, Inc., 69 I.D. 173 (1962) 


Southwest Welding v. U.S., Civil No. 68-1658-CC, C.D. Cal. Judgment for 
plaintiff, Jan. 14,1970; appeal dismissed, Apr, 6, 1970. 


Southwestern Petroleum Corp. et al., 71 I.D. 206 (1964) 


| Southwestern Petroleum Corp. v. Stewart DL, Udall, Civil No. 5773, D.N. M. | 
“Judgment for defendant, Mar. 8, 1965 ; aff'd, 361. F. 2d 650 (10th Cir. 1966) ; 


no petition. 


Standard Oil Co. of California et al., 7 76 1, D. 27 i (1968) 


Standard Oil Co. of California v. Walter J. Hickel et al., Civil No. A~159- 
69, D. Alaska Judgment for plaintiff, 317 ¥F. Supp. 1192 (1970); aff'd, sub nom. 
Standard Oil Co..of Cal. v. Heder C. Be Morton. et al., 450 F. 2d 498. oe ne “ 
1971) ; no petition. . ao 


| Standard Oil Co. of Temas, T1LD. 287 (1904) 


California Oil Co. v. Secretary of the Interior, Civil No. ee ‘Dz. N. M. 
J udgment for plaintiff, Jan, 21, 1965; no appeal. 


James K. Tallman, 68 LD. 256 (1961) 


James K. Tallman et al. v. Stewart £. Udall, Civil No. 1852-62. Fdcawit 
for defendant, Nov. 1, 1962 (opinion) ; - rey’d, 324 F. 2d 441 (1963); cert. 
granted, 376 U.S. 961 (1964) ; Dist. Ct. aff'd, 380 U. S. 1 me): nen eens 
denied, 380 U.S. 989 (1965). 


Texaco, Tne. ,75 LD. g (1968) 


Texaco, ine., a Corp. Vv. Secretary of the Interior, Civil No. 446-68. Judg- 
ment for plaintiff, 295 F. Supp. 1297 (1969) ; aff'd, iri part & remanded, 437 
FB, 2d 686 (1970) ; aff’d in part & remanded, July 19, 1972. 


Texas Construction Co., 64 LD. 97 (1957), Reconsideration dened, 
IBCA-73 (June 18, 1957) 


Texas Construction Co. v. U.S., Ct. Cl. No. 224-58. Stipulated judgment for 
plaintiff, Dec. 14, 1961. 


Estate of John Thomas, Deceased, Cayuse Allottee No. 223 & Estate 
of Joseph Thomas, Deceased, Umatilla Allottee Ne 0. 877, 64 I.D. 

401 (1957 ) 
Joe Hayes v. Fred A. Seaton, Se sorélary of the Interior, Civil No. 889-881, 


“Judgment for defendant, Sept. 18, 1958; aff'd, 270 F. 24 819 (1959) ; 
denied, 364 U.S. 814 (1960) ; rehearing denied, 364 U.S. 906 (1960). — 


Saiee  e. SUITS: FOR JUDICIAL. REVIEW 


| Thor. Westcliffe Development, Inc.,7 OL D. 184 (1968), 


| Thor-Westcliffe Development, Ine. Vv. Stewart De uaa, Civil” No. ee 
DD N. M. Dismissed. with Beciuaiees’ J une 20; (1963. Z 


See also: | pre 3 
Thor-Westcliffe Development, Inc. v: Siswure L. Udall, et ai Civil No. 
2406-61. Judgment for defendant, Mar.. 22, 1962; aff'd, 314 Be 2d 257 ce) : 
cert. denied, 373 U. $. 951. (1963). tM aes 


Richard K. Todd et al., 68 I.D. 291 (1961) 


Bert F. Duesing v. Stewart L. Udall, Civil No. 290-62. Tiaeweuee for de- 
fendant, July 17, 1962. (oral open) ; aff'd, 350 F. 2d 748 (1965) ; cert, 
denied, 383 U.S. 912 (1966). 


"Atwood et al. v. Stewart L, Udall, Civil Nos. 298-62—299-62, incl. Judg- 
ment for defendant, Aug. 2, 1962; aff’ d, 350 F. 2d 748 ees ; no ‘Petition, . 


> Appeal of Toke Cleaners, 81 {. D. 268 (1974) _ 
| ‘Thom Properties, Ine. d/b/a Toke Cleaners & viandeners: Vv; US. Depart- 


wens of the Interior, Bureau of Indian Affairs, Civil No. A8-74-99, D. N. D, 
Stipulation for dismissal & order dismissing case, J une 16, 1975. 


Estate of Phillip Tovisgah, 4 TIBIA 189; 82 I. D. 541 (197 5) 


- Jonathan Morris & Velma Tootsgah: Vv, Thomas 8. Kleppe, Secretary of the 
Interior, Civil No. CIV-76-0037-D, Ww. D. Okla. Suit pending. i. a 


Union Oil Co. Bid on Tract 228, Brazos Area, Teaas Openers. Sale, | 
TLD. 147 (1968), 76 L.D. 69 (1969) : : 


‘The Superior Oil Co. et al. ¥. Stewart L. Udall, Civil No. 1521-68, Judgment 
for plaintiff, July 29, 1968, modified, July 31, 1968; aff’d,. 409 F, 2d 1115 - 
(1969) ; dismissed as moot, June 4; 1969 ; no petition. . 


Union Ou Co. of California, Ramon P. Colvert, 65 T. D. 45 (1958) 


Union Oil Co. of California y. Stewart L. ‘Udall, Civil No. 3042-58. Judg- : 
ment for defendant, May 2, 1960 eee aff'd, 289 F,. 2d 790 ely no 
. - petition. . ; 


| Union O1l Co. ae Cati fornia et ae as LD. 169 (1964), ce LD. B13. 
(1965) — 


Penelope Chase Brown et al. v. Stewart L. Udall, Civil No. 9202, D. Colo. 
Judgment: for plaintiff, 261 F. Supp. 954 (1966) ; aff'd, 406 F. 2d 759 (10th 
Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev’d & remanded, 400 U.S. 
48 (1970) ; remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff, 370 
F. Supp. 108 (1973); vacated & remanded, Sept. 22, 1975; petition for 
rehearing en banc denied; cert.. denied, June 21, 1976; remanded to the 
Dept. for further proceedings, Jan. 17, 1977. - | 


Equity Oil Co, vy. Stewart L. Udall, Civil No. 9462, D. Colo. Order to Close 
Files and Stay Proceedings, Mar. 25, 1967. : 


—Gabbs Haploration Co. v. Siewark Li Udall, Civil No. 9464, D. Golo. Order — 
. to mOTOSE Files and Stay Proceedings, Mar. 25, 1967. 
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_ Harlan H. oa et al. v. Stewart L. Udall, Civil No. (9252, D, Colo. Order 
. to Close Files and Stay Proceedings, Mar. 25, 1967. 


Barnette T. Napier. et al. v. Secretary of the Titenon Civil No. 8691, D. 
Colo. Judgment for plaintiff, 261 F. Supp. 054 (1966) ; ; aff'd, 406 F. 2a 759 
(10th Cir. 1969) ; cert. granted, 396. U. S. 817 (1969) ; ; rev'd & remanded, 400 
U.S. 48 (1970) ; remanded: to Dist. Ct., Mar. 12, 1971; judgment for plaintiff, 
370 F. Supp. 108 (1973); vacated & remanded, Sept.. 22, 1975; petition for 
8 reheariug en bane denied ; cert. denied, June 21, 1976; remanded to ube Dept. 
for further proceedings, Jan. 17, 1977. 


John Ww. Savage v. Stewart L. Udall, Civil 9458, D. Colo. Order to Close 
Files and Stay Proceedings, Mar. 25, 1967. . . 


The Oil Shale Corp. et al. v.- Secretary of the Interior, Civil No. 8680, 

-D. Colo, Judgment for plaintiff, 261 F.Supp. 954 (1966) ; aff’d, 406 F, 2d 759 
(10th Cir. 1969) ;-cert. granted, 396 U.S. 817 (1969) ; rev’d & remanded, 400 
U.S. 48. (1970) ; remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff, _ 
- 8370 F. Supp. 108 (1978) ; vacated & remanded, Sept. 22, 1975; petition for | 
-. yehearing en bane denied ; cert. denied; June 21, 1976; remanded to the | 
EP for further proceedings, J an. 17, 1977... 7 a 


The Oil Shale Corp. et al. v. Stewart L. vaat, Civil No, 9465, D. Colo. o 
Order to Close Files & Stay Proceedings, Mar: 25, 1967. 


~ Joseph B. Umpleby et al, v. Stewart L. Udali, Civil No. R685, D. Colo. 
-.. . Judgment for plaintiff, 261 F. Supp. 954 (1966). ; aff'd, 406 RK 2d 759 (10th 
a Cir, (1969) ; cert. granted, 396. U.S. 817 (1969) ; rev'd, & remanded, 400. 
U.S, 48> (1970) ;. remanded to. Dist Ct, Mar, 12, 1971; judgment for 
4 plaintiff, 870 F.. Supp. 108 (1978) ; ; vacated & remanded, Sept. 22, 1975; 
petition for rehearing en banc denied; cert. denied, June 21, 1976 ; re- 
manded to the Dept. for further proceedings, Jan. 17, 1977. | 


7 Union Oil Co. of California, a Corp. Vv, Stewart 7 Vaal, Civil No. 9461, 3% 
D. Colo. Order to Close Files & Stay: Proceedings, Me Mar. 25, 1967. . 


. Union Oil Co. of California, ran I. D. 287 (1964). 


Union Oit Co. of California v. ‘Stewart L, Udait, Civil No. 2595-44. uae. #7 


ment for defendant, Dee. 27, 1965 ; no appeal. - a eke 
‘Union Pacific R.B.,72 1.D.76 (1965) _ 


“The State of Wyoming & Gulf ow Corp. v. Stewart L. Vaal, ia: Civil 


No, 4918, D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 (1966) ; 
aff'd, 379 F..2d 635. (10th Cir. 1967) ; cert. denied, 389 U.S. 985 (1967). 


United Mine Workers “i America v. Inland Steel Co., 83 LD. 87 
(1976) -s 
United Mine Workers of America v. Thomas 8. Kleppe, No. 76-1377, United. 


“States Ct. of Appeals, wth Cir. Board’s decision aa) O61 F. 2d 1258 (7th 
Cir. 1977). 


United Mine Wonton of Sie Local Union No. 1998 > v. Console: 
dation Coal Co. , 84 I.D, 254 (1977) — 7 


Local Union No. 1 998, United Mine Workers of Ameri¢a V. ‘Cecit 1 D. Andrus, 
No. ‘T{-1582, United States Ct. of Appeals, D. c: Cir. ‘Suit ending. ° 


ALII | SUITS FOR JUDICIAL REVIEW 


U8, vy, Alonzo A. Adams et al, 64 ID, 221 (1957), A-27364 
(duly 1, 1957) | | ee 

_ Alonzo A. Adams et al. v. Paul B, Witmer et al, Civil No. 1222-57-Y, | 

“SD. Cal. Complaint dismissed, Nov. 27, 1957 (opinion) ; rev'd & remanded, 


271 F. 2d 29 (9th Cir. 1958) ; on rehearing, appeal dismissed as to Witmer; 
| ‘petition for rehearing by Berriman denied, 271 F. 2d 37 (9th Cir. 1959). 


U.S. v. Alonzo Adams, Civil No. 187-60-WM, § .D. Cal. Judgment for plain- - 
tiff, Jan. 29, 1962 (opinion) ; judgment modified, 318 F. 2d 861 bie) Cir. 
1968) ; no petition. 


U.S. v.H.A. & Esther Barrows, 76 E.D, 299 (1969) 


Esther Barrows, as an individual & as Hauecutria of the Last Will of 
H. A. Barrows, Deceased v. ‘Walter d. Hickel, Civil No. 70-215-CC, C.D. 
Cal. Judgment for defendant, oe 20, 1970; _aff’d, 447. Kr. ac 80 (9th Cir, 


49% 1). 


OSV. L. Block, 80 LD. 571 (1978) 


J. L. Block v. Rogers. Morton, Seni of the Interior, Civil No. LV-74-9, 
BRT, D. Nev. Judgment for defendant, J une 6, 1975; rev’d & remanded with 
instructions to remand to the Secretary of the. Interior, Mar. 29, 1977 ; no 


petition. 


U.8. V. Lloyd W. Booth, TOLD. B (1969) 


Lloyd WwW. Booth vy. Walter J. Hickel, Civil No. . 42-69, ‘D. ‘Alaska. J ndgment 
for defendant, June 30, 1970 ; no appeal, ; 


U.S. v. Alice A. & Currie H. Boyle, 76 ID. él, 318 2080), Reconsid- 
eration denied, Jan. 22, 1970 Sg 
Alice Ax & Carrie H: Boyle vy. Rogers 0. B. Morton, Secretary of the In- | 
terior, Civil No. Civ—71-491 Phx WEC, D. Ariz. Judgment for plaintiff, 
May 4, 1972; rev'd & remanded, O19 F. 2d Aa (9th Cir. 1975) ; cert. penn 
42% U.S. 1033 (1975). ; 


US.v.R.W. Brubaker et di , A-80686 ay 2 24s, 11968) 5 9 IBLA 281, 
80 I.D. 261 (1978) 


R. W. ‘Brubaker, a/k/a Ronald W. Brubaker, B. A. Beabaker. area Bar- 
bara A. Brubaker, & William J. Mann, a/k/a W. J. Mann v. Rogers C. B. 
Morton, Secretary of the Interior, Civil No. 73-1228 EC, C.D. Cal. Dismissed — 
_ with prejudice, Aug. 13, 1978 ; -aff’d, 500 F. 2d 200 (9th Cir. 1974) ; no petition. 


OSL. . Henrietta & Andrew pula Bineowien 5 IBLA 102; 79 L.D. 43 
(1972) | 
Henrietta & Andrew Julius Bunkowski v. LD. Paul Apoledate. District Man-— 


ager, Bureau of Land Management, Thomas 8. Kleppe, Secretary of the In- 
terior, et at. , Civil No. R-76-182-BRT, D. Nev. Suit pending. . | 


OS. v. Ford M. Converse, 72.1. D: 141 (1965) 


Ford M. Converse v. Stewart Udall, Civil No. 65-581, D. Ore Judgment 
for defendant, 262 I. Supp. 583 (1966) ; aff’d, 399 F. 2d 616 (9th Cir. 1968) es 
cert. denied, 393 U.S. 1025 (1969). : , | 
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US. v. Alvis F. Denison et als, 71 LD. 144 (1964), 76 LD. 288 es | 


Marie Ww. Denison, individually é& as Feecks of the Estate of Alvis F. 


| Benson; Deceased v. noe D.. Udall, Civil No. 963 D. Ariz. Remanded, Ag 


F. Supp. 942, (1965). , 
Leo E. Shoup v. Stewart L. Udall, Civil No. 5822-Phx,, D. Ari, ‘Souk 
for defendant, Jan. 31,1972, —_ 


% Reid Smith v- Stewart L. Udall, ete., Civil No. 1053, D. Ariz. Judgment for 
defendant, Jan. 31, 1972 ; aff'd, Feb. 1, 1974; cert. GEMnens Oct. 15, 1974. 


OS. v. Everett Foster et al. 65 1.D.1 (1958) — 


- Everett Foster et al. v. Fred Aw Seaton, Civil No. 344-58, Judgment for — 
defendants, Dee. 5, 1958 (opinion) ; ; aff'd, 271 F. 2d 836. (1959) 5 ; no petition. . 


: US. Y. Golden Grigg et al. ,82LD. 128 (1975) 


Golden T Grigg, LeFawn Grigg, . Fred Baines, Otis H. Williams, Kathryn 
Williams, Lovell Taylor, William A, Anderson, Saragene Smith, Thomas M. 

- Anderson, Bonnie Anderson, Charles L. Taylor, Darlene Baines, Luann & 
pe E. Hogg v. U.S., Rogers 0. B. Morton, Secretary of the ARISTON; Civil | 
0. 1-75-75, D. Idaho. Judgment for defendant, Nov. 6, 1979. | 


U.S. Vv. Henault Mining Co. ,78 LD. 184 (1966) | 


Henault Mining Co. v, Harold Tysk, et al. Civil No. 634, ‘D. Mont. Judg- 
ment for plaintiff, 271 F. Supp. 474 (1967) ; rev’d & remanded for further 
proceedings, 419 F. 2d 766 (9th Cir. 1969) ; cert. denied, 398 U.S. 950 (1970); 
Judgment for defendant, Oct. G, 1970. 


US. v. Charles H. Henrikson et al. , 70 L D. 212 (1968) 


Charles H. Henrikson et al. v. Stewart i, Udall et al., Civil No. 41749, 
N.D. Cal. Judgment for defendant, 229 F. Supp. 510 (1964) ; ; aff'd, 350 F. 2d. 
949 (9th Cir, 1965) ; cert. denied, (384 U.S. 940. (1966). 


US. vy. Humboldt Placer Mining Co. & Del De Roser, 79 LD. 709 
(1972) | an | 
Humboldt: Placer Mining Oo. & ‘Det De Rosier V. Secretary of the Interior, 


Civil No. S-2755, B.D. Cal. Dismissed with prejudice, June 12, 1974; aff'd, 
549 F. 2d 622 (9th Cir. 1977) ; petition for cert. filed J une 25, 1977. | 


: OS.y. Ideal Cement Co., 5 IBLA 235, 79 LD. 117 (1972) 


Ideal Basic Industries, Ine., formerly known as Ideal Cement Co. V. Rogers. 
C. B. Morton, Civil No. J-12-72, D. Alaska. Judgment for defendant, Feb. 25, 
1974; motion to vacate judgment denied, May 6, 1974; aff'd, 542 F. 2d mers 
— (8th Cir. 1976). 


US. v. Independent Quick Silver Oo. 79, 7 De 367 (1965) 


; Independent Quick Silver Oo., an Oregon Corp. Vv. Stewart L. Udall, Civil 
No. 65-590, D. Ore. J udgment : for defendant, 262 F. : Supp. 583 eG ore: 
dismissed. SSG 


| OS. v. Richard Dean Tats 3 LD. 218 (198 6) 


Richard Dean Lance v. Stewart L. Udall et al., Civil No. 1864, D. Nev. 
Judgment for defendant, Jan. 23, 1968; no appeal. | 


: “xu es a - SUITS FOR JUDICIAL REVIEW 


: ~D 0. 8. v. _ William A. Mu Call, Sr. The Dredce hore Estate of Olaf 1 H. 
oN elson, Deceased, Small Pract ead Ass’ ny £ ntervenor, q 8 
LD. 71 (1971). : a a &, 7 


William A; McCall, Sr, The Dredge. Corp. & ‘Olaf H. Nelson V.. John F. - 
. Boyles et al., Civil No. 488. De Dz Nev. vacement for defendant, 


J une. 8, 1976. . 


Uy. S. ve William A. McOall, Ors Estate of Otap Henry Nelson, De- 
" ceased, 7 IBLA 21; 79 LD. 457 (1972) — | 
| William A. McCall, Sr. é the Estate: of Olaf Beni Nelson, Decne v. 
John 8. Boyles, District Manager, Bureau of Land Management, Thomas 
S. Kleppe, Secretary of Interior, et al., Civil No. LV-76-155 RDF, D. Nev. 
Judgment for defendant, Nov. 4, 1977 ; appeal filed. 


0.8. 2 Kenneth MeClarty, 71 LD. 331 (1964), 16 LD. 198 nay. 


. Kenneth McClarty Vv. Stewart i, Udall et al., Civil No. 2116, B.D. Wash. 

_ Judgment for. defendant, May 26, 1966; rev’d & remanded, 408 BP, 2a 907 

- (9th- Cir.. 1969) ; remanded to the Secretary, May 7, , 1969; ve & re- 
_manded to Bureau of Land Management, Aug. 138, 1969. . i 


US. v. Charles Maher et hey 5 IBLA 209, 79 ig D. 109 se. 


Charles Maher & L. Franklin Mader v. Rogers 0. B. Morton, Secretary of 
. the phased Orval: No. 1-72-158, D. Idaho. Dismissed without prejudice, 
_ Apr. 3, 1978. | a 7 | | 


U.8. Vv. Mary A, Miliey: 67 I.D. 63 (1960) 


UB. Edison R. Nogueira et al., Civil’No, 65-220-PH, C. D. Cal. Judgment 
for defendant, Nov. 16, 1966; Rev’d & remanded, 403 We, 2d 816. (1968) ; - no 


“ petition. 
| US. v. Frank & Wanita Melluseo 16 I. D. 160 (188), 88 TELA 46 
(1977) : | 


Frank & Wanita. Melluzzo v. neders: C. B. Morton, Civil No. CIV 73-808 
PHX CAM, D. Ariz. J udgment for defendant, June 49, (1974; aff'd in part, 
revd & remanded in part 584 F. 2d 860 (9th Cir. 1976) ; no petition. 


Frank &- Wanita. Melluzzo v. Cecil Andrus, ‘Secretary of . the Interior, 
Civil. No. CIV—79- 282 PHX, CAM, D. Ariz. J udgment for defendant, May 20, 


1980, 


US. ¥. Frimle b Wanita Weis et al., 76 LD. 181 | (1960), — 
sideration, 1 IBLA. 37, UTI. D. 172 (1970) : 


. WIM Mining & Development Oo. et al. v. Rogers C. B. Marton. Civil No. 
70-679, D. Ariz. Judgment for. defendant, Dec. 8, 1971 ; dismissed, Feb. 4, 1974. 
US. Y. Mineral Ventures, Ltd. 80 I. D. 792 (1973) 


mie ineral Ventures, Lid. v. The Secretary of the. interior: Civil No. 74-201, 
I). Ore. Judgment for defendant, July 10, 1975 ; vacated & remanded, May 3, 
1977; modified amended judgment Sept. 9, 1977. . | | _ 
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| US. V. 6. Patrick Morris et al, 82 ie D. 146 (1975) | 


@. Patrick Morris, Joan E. Roth; Blise. Tes Neeley, Lyle D. Roth, Vera M. 
Baltzor (for mally Vera M. Noble), Charlene S. & George. R. Baltzor, Juanita — 
M. & Nellie: ‘Mae Morris, Milo & Peggy M. Awelsen, ‘&é Farm Development 
Corp. v. U.S. & Rogers C. B. Morton, Secretary of the Interior, Civil No; 1-75—_. 

' 74: D. Idaho. Aff’d in part, rev'd in part, Dec. 20, 1976; rev'd Nov. 16, 1978. 


OS. Vv. New Jersey Zinc Co., “ALD. 191 (1967) 


The New Jersey Zine Corp., a Del. Corp. v. Stewart L. ‘Udall, Civil No. 
67-C-404, D. Colo. Dismissed with prejudice, J an. 5, 1970. 


US. v. Lloyd O'Callaghan, Sr., et at., 79 I.D.. 689 (1972), US, V. 
 Lleyd O'Callaghan, Sr., Contest No. R-04845 se ie atey 29 
IBLA 838 (1977) | | 

Lloyd oO Callaghan, Sr., Individually & as Beeoulor ope the “Hstate af Ross | 
O'Callaghan v. ‘Rogers Morton et a, Civil: No. 78-129-8, S.D. Cal. AfPd 
in part & remanded, May 1 14, 1974. J udgment for defendant, May 16, 1978, a” 
aff'd, May 8, (1980. ; - 


US. v. J. Re Osborne et al., 17 LD. 33, (1970), 28 [BLA 13 (29%6), Le 
- Reconsideration denied by Order dated Jan. 4, 1977 ty 3 
J. RB. Osborne, individually & on behalf of R. R. Borders et al: V. pores a 
C. B. Morton et al., Civil No. 1564, D. Nev. Judgment for defendant, Mar. . 
1, 1972: remanded to Dist. Ct. with directions to reassess. Secretary’ s con-. 
‘clusion, Feb. 22, 1974; remanded . to the pon with orders to: re-examine | 
the issues, Dec. 3, 1974, , : | ef & 
. _ Bradford “Mining Corp., Succenser: of J. R. ‘Osborne, agent ‘for various 7 
persons v. Cecil D. Andrus, Secretary of uke: TNO; Civil No. LV-77-218, 
RDF, ‘D. Nev. Suit pending. . eA * 


| Uy. Sv. Pittsburgh. Pacific (o., 30 [BLA 388; 84 L D. 299, 2 (1977 7 


Pittsburgh Pacific Co. v. U.N. , Dept. of the Interior, Cccil Andrus, Joseph V. 
Goss, Anne Poindexter Lewis, Martin Ritvo, State of South Dakota, Dept. of 
Environmental Protection & Allen pooner’ Civil No. CIV77-5055, W.D.S.D. 


‘Suit pending. 
State of South Dakota v. Cecil D. Andrus, Netretany of the Interior, et al., 
Civil No: CLV 77-5058, W.D.S.D. Dismissed; Dec. 26, 1978... ; 


OS. v. BV. Pressentin & Devisees a the A. S. Martin Estate, ral 
LD 447 (1964) 


HL V. Pressentin, Fred J. Martin, Admin. of AA. Mu artin Estate v. Stewart 
Li. Udell € Charles Stoddard, Civil No. 1194-65. J udgment for defendant. 
Mar. 19, 1969; no appeal. ~ 


U 8. vy. Ollie Mae Shean et al. 13. I. D. 386 (1988) 
| “Bee Idaho Desert Land Bntries—Indian Hill FOUR: | 


‘XLVI —_—iss—sCSUITS FOR JUDICIAL. REVIEW 


US. v. 6. F. Gass et al. 72 L.D. 228 (1965) 


Ruth Snyder, Admr (@) of the Estate of C. F. Sailer. Deceased, et al. 
-y, Stewart L. Udall, Civil No. 66-C-131, D. Colo. Judgment for plaintiff, 
267 F. Supp. 110 (1967 V4 rev'd 405 F. 2d 1179 re Cir. oe cert. denied, 

. 896 U.S. 819 (1969). | 


| US. 9 . Southern Pacific (0, ee ie D, 41 (a9t0) | | 
Southern Pacific Co. et al. v. Rogers C. B. Morton et al., Civil No. 9.2155, 
E.D. Cal. J udgment for defendant, Nov. 20, 1974, 7 
U.S. v. Clarence LT. & Mary D. Stevens, 77 1.D. 97 (1970) 
‘Clarence T. & Mary D. Stevens v. Walter J. Hickel, cai a 
D. Idaho. Judgment for defendant, June 4, 1971. _ , 
| US. v. Lliner H. Swanson; 81 LD. 14 (1974), 34 IBLA 25 (1978) 


: Elmer H. Swanson v. Rogers C. B. ‘Morton, Secretary of the Interior, 
Civil No. 4-74-10, D. Idaho. Dismissed without prejudice, ‘Dee. 23, 1975 
a ( opinion ). ee | 


_. Blmer. H. Swenson & riviagaton Silver, ‘Ine. v. Cecil D. Awards: Secretary 
— 5) the Interior, Civil No. CIV—78—4045, D. Idaho. Suit Peugnie 

: U8. v. Alfred NV. Verrue, 75 .D. 800 (1968) | 
Alfred N. Verrue v. U.S. et al., Civil No. 6898 Phx., D. Ariz. Rev'd & 
ee yt remanded, Dec. 29, 1970; aff'd, 457 F, 2d 1202 (9th Cir. 1971) ; ; no petition. 
— -US.v. Vernon 0. dina C. White, 72 I.D. 552 (1965) 


7 Vernon O. & Ina C. White v. Stewart L. Udail, Civil No. 1-65-122, D. Idaho. 
Judgment for deren deat Jan. 6, 1967; aff'd, 404 F. 2d 334 Va Cir. 1968) ; 
“ne petition. 


US. Frank Winegar et al. 81 f, D. 370 (1974) 


Shell Oil Co..& D. A. Shale, Tne. v. Rogers C. B. Morton, Seeretary of the : 
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‘EL Paso Brick Co. (37 L.D. 155) + over- 
ap L. D. 


- Bpley v. Trick (8 LD. 110) ; overruled, 


: Fargo No. 2 Lode Claims (37. L. D. 404) ; : 
modified, 43 L:D. 128; overruled so 
- - far as in conflict, 55 LD. 848 (1985). |. 
Farrill, John W. (13 L.D. 713) ; over- | 
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Eastern Associated Coal Corp., 5 IBMA 

..185,. 82 ID. 506; 1975-76 OSHD par. 
20,041 (1975); set: aside in. part on 
peounsideredion,) 4 IBMA 14,- oe ID. 
425. (1976). 

Easton, Wranels: B. (27 ep: 800) over- 
tiled, 30 L:D. 355 (1900)... 2 

Hast: Tintiec. Consolidated - “Mining Co. 
(On Rehearing) (41 L.D. 255) ; va- 
cated, 43 L.D.-80 (1914): Sead 

Biliot-v. Ryan (7 L.D. 322) ; overruled, 
8 L.D. 10 (1889) (See 9 L.D. 360). 


ruled so far as in conflict, 
199° (i911). 

Hlson,. William C. (6 L.D.- T8R) 5 . -over- 
ruled, 37 L.D. 330. a ; 

Midutna, Appeal of, 1 ANCAB 190, 83 
ED. 619. (1976), modified, ‘Valid Bx- 
_ isting Rights under the Alaska Native 
- Claims Settlement Act, See, Order N 0. 
8016, 85 I.D. 1 (1978). . 

Embien wv, Weed (16 L. D. a8): modified, 
17 LD. 220 (1893). 


9 I.D. 360. 


‘Erhardt, Finsans (36 L.D. 154); over-| 


ruled, 38 L.D. 406 (1910). 
Esping ¥. Johrison (37 L.D. 709) ; over- 
ruled; 41 L.D. 289 (1912). | 


ruled to extetit. it applies to 1926 BExec- 


- utive Order to artificially develoved | : 
_ Water sources on the public lands, by |. 


Solicitor’s Opinion, M-36914, 86 I.D. 


658 (1979), Federal Water Rights of | 


the National Park Service, Fish & 


Wildlife Service, Bureau of Reclama- 


tion’ and the Bureau of Land Manage- 
ment.- 


— ‘Ewing «. Rickard. (1 LD. 146); over: |. 


ruled, 6 LD. 483 (1888). 


alconer « v. Price (19 LD. 367); “over: | | 
_| Freeman, Flossie (40. LD. . 108) ; “oyer- 


ruled, 24 L.D. 264 (1897). 


ruled so far as in’ conflict, 52 L.D. 
472, 473 (1928). 


Febes, James H. (37 L.D. 210) ‘ over- |, 


ruled, 43 L.D..188 (1914). 
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Federal Shalé Oil Co. (53. 1D. 213) ;- 


~ overruled so far as in. conflict, 55 I. D. 
287, 290. (1985) .. , 7 

Ferrell Vv. Hoge (18 LD. 81); overruled, 

25 LD; 851 (1897). | 

Fette: v. Christiansen (29 (oD: 710) : 


|. overruled, 34 L.D. 167 (1905). 


Field, William Cc. cel L.D. 68) = over- 
— ruled so far as i in conflict, 52 LD. 472, 

48 (1928). 5 
Filtrol Co. v. ‘Brittan and. ‘Hehart (GL 

. LD, 649) ; Goneusted 55 LD. Bisa: 

~ (19886). made . 
Kish, Mary. (10 L:D- 606) ; “modified, 18 

L.D,. 511 (1891). | 
Fisher v. Heirs’ of Rule (42 ID.’ £2, 
64); vacated, 43, L.D. 217 (1914). 
Fitch v. Sioux’ ‘City and Pacific R. R. Co. | 


— (216 L. and R. ae ; overruled, VW | 


“LD. 48 (1893) .. | 
Fleming v. Bowe (8 LD. 78) over- 
- ruled, 23 L.D. 175 (1896). 
Florida Mesa Ditch Co.. (14 L.D. 265) a 
. overruled, 27 L.D. 421. (1898). | 
Honda Railway and Navigation Co. v. 


716; overrsuled, 9 L.D. 237 (1889). 


‘Florida, State. of (17 L.D. 355) ; ; I re- 


versed, 19° L.D, 76 (1894). 


Florida, State of (AT L.D. 92, 98) : “over- 
| Esplin, Lee J., 56 I.D. 325 (1938), over- |. 


‘ruled so far as in n, confliet, 51 L. D. 291 

(1925). | | 
Forget, Margaret (7 LD. 280) ; : ‘over- - 
ruled, 10 L.D. 629 (1890). 
Fort. Boise Hay Reservation (6 LD. . 
16) ; overruled, 27 L.D. 505, (1898). 
Franco: ‘Western Oil Co., 65 ID. 316, 
: ‘modified, 65 LD; 427 (1958). . | 


a Freeman Coal Mining Co., 8 IBMA 434, 


81 L.D. 723, ‘1974-1975: OSHD par. 
19,177. (1974) ; overruled in part, 


|. Zeigler Coal Co., 7 IBMA 280, 84 LD. 


— 127 (1977). 


ruled, 41 L.D. 68 (1912). teks. 
Freeman ®. Summers, 52. LD, 201 
- (1927), is overruled ; United. States 
v. Winegar,. Frank W., 16° IBLA 
112, 81: 1.D. 370. (1974). Ste 


ireaman . Texas and Pacific. ‘Ry. Co. | 


(2 LD. 550) ; overruled, T L:D. 18, 18 ; 
_ (1888). | | 


Miller (8 L.D. 824) ; modified, 6L.D. 
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Try,. Silas AS (45 LD. 20) rcaieeiad 


51 L.D. 581 (1926).. 


Fults, Bill, 61 I.D. “487 (1954) a over- 


ruled, 69 I.D, 181 (1962). 


- Galliher,. Maria (8 C.L.0, 187) ; : _ over- 
ruled, 1-L.D. 57. (1880). 


Gallup v. Northern: Pacific Ry. Co. Gin: ; 


published) ; -overruled so far as in 
conflict, 47 L. D: 3808, 304 (1920). 


Gariss.v. Borin (21 L.D..542) (See 394 wyn, James R. ( ‘A-26808) “Dee. 17; | 


TD. 162, 225). 
Garrett, Joshua (7 CL. O. 
ruled, 5 L.D. 158. (1886). 


55): ' -over- 


Garvey v. Tuiska (41 L.D. 510) ; modi- 


fied, 48.L.D. 229 (1914). 


Gates v.. California and Oregon RR. 
Co. (5. G.L.O, 150).; overruled; 1 LD. 


386, 342 (1882). : 
Guuger, Henry (10 L, D.. 221) ; ix over- 
ruled, 24 L.D. 81 (1887). . ” 


Glassford, A. W., 56 LD. 88 (1937) < 

overruled. to extent inconsistent, 70 
| Hardee v. United States. (8 L.D. 391; 
Gleason. v. Pent (4 LD. 875 ; “5 iT D. ‘i 


LD. 159 (1968)... 


286) ; ‘vacated, ‘53 I. D. 447 ; overruled 


SO. far as in eomaich 59 I, D. 416, (422 


| (1947). 


| Gorman.’ v. Ford. (8. C..0. 6); : over- 


ruled, 4 LL.D. 580 (1886). 

Golden. Chief. SAD Placer, ‘Gaim (35 
L.D. 557); modified, 37 L.D.. 250 
(1908).. 


Goldstein »v. Juneau Townsite. (28 LD. a 


417) ; vacated, 31 L.D. “88 (1901): 

Goodale. %. Olney (12 L.D. 324) ; 
tinguished, 55 TL D. 580 ( 1936). 

Gotego Townsite v. Jones (35. L. D. 18) ; 3 

| modified, 87 L.D. 560 ( 1909). 

Gowdy v. ‘Connell (27 L.D. 56) ; 

cated, 28 L.D.' 240’ (1899). 


dis- 


Gowdy v. Gilbert (19 L.D. 17) ; a 


“ruled, 26 L:D. 453 (1898). 

-Gowdy v: Kismet Gold Mining Co. (22 
“L.D. 624) ; 5 
(1897). 

Grampian Lode. (4° L.D: 
‘ruled, 25 L.D, 495 (1897) . 

Gregg v. State of Colorado (15 L.D. 
151) ; vacated,‘30 L.D. 310 (1900). 


Bad) ; over- 


Gtinnel v. Southern Pacific R.R. Co. (22 
23 LD. 489 


“LD. 438); 


‘wacated, - 
(1896). | 


-| Harris, James G. (28 L.D. 90); 


modified, (a4 L.D. 191 
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Ground Hog Lode v. Parole ‘and Morn- — 


ing Star-Lodes (8 L.D, 480); over-. 


-ruled,:.34:.L.D, 568 (See ate Rous, 
. seau; 47 L.D, 590. (1920) )-. 
Guidney, Alcide (8 C.L.O. 157 7) § ; over- 
ruled, 40 L.D. 399: (1912).. : ‘ 
Gulf and Ship Island R.R. Co. « 16. L. D. 
936); modified, 19.-L.D.. 534: (1894)..° 
Gustafson, Olof (45 L.D-. wey none 
fied, 46 L.D. 442 (1918) .: 


1958, ‘unreported ; amet ee 66 
ED, 275, (1859): ca 


Hagood, L. N., 65 I. D. 405 ( 1958) ; over- 
ruled, Beard. Oil Co., 1 IBLA 42, 7 
LD. 166 (1970). | - 

Halvorson, Halvor K.. ( 39 L. D. 456) ; "= 
overruled, 41. LL.D. 505 ( 1912). i 


Hansbrough, Henry, C. (5 LD. 155).; 


overruled, 29 L.D. 59 (1899). 
Hardee, D. C. (7-L. D. 1); 4 overruled ‘so 
far as in conflict, 29 L.D. 698 (1900). : 


16 L.D. 499) ; overruled. 80. far as in . 
conflict, 29 L.D. 698 (1900)... 
Hardin, James A. (10 L.D. 318) ; + 
voked, 14 L.D, 233 (1892). ; 
over-~. 
ruled, 39 es D. 98 (1910). ; 
Harrison, :W. R.. (19 L.D. 299) ; 
ruled, 33 L. D. 539. (1905)... 


over- 


Hart vy. Cox (42. L.D., 592) 3. ied. 


260 U.S. 427. (See 49.L.D. 413. (1923) .). 
Hastings and Dakota Ry. Co. .v.. _Chris- 
tenson | (22° L. D..257).3 overruled, 28 - 
2 aD, 572. (1899) .. 
Hausman, Peter A.C. (37 LD. “353) ; ; 
. modified, 48 L.D. 629 (1922). 


Hayden v. Jamison (24 L.D. 408) ; va- 
cated, 26 L.D. 373 (1898). | 7 
Haynes v. ‘Smith. (50 L.D. 208) ; over- 


ruled so far as in conflict, 54 Te D. 

150 (1988). 
Heilman v. Syverson » ( 15 LL.D. 180) : 

overruled, 23 L.D. 119 (1896) .: 


‘Heinzman. v. Letrozdec’s. Heirs’ (28 


L.D. 497) ; ; overruled, 38 -L.D. 253: 
(1909). . ae 
Heirs of Davis ( 40 L:D. - 573) ; over- 


ruled, 46 L.D. 110 (1917). 
Heirs of Mulnix, Philip (38 L.D. 331) 5 oe 
overruled, 48 L.D. 582 (1915). 


— Hildreth, 
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Helrs of Stevenson v, Cunningham (32. 
ID. 650) ; overruled: so far as in con- 
flict, 41 L.D, 119 ane) (Bee 43 L.D. 
196). | 

Heirs of Talkington , “Hempfling (2 
L.D. he ; overruled, ee L.D. i 
(1892). 

Heirs of: Vradenburg -v. Gis (05 L. D. 
8298) ; overruled, 38 LD. 253 (1909). 
Helmer; Inkerman (34 L.D. 341); 

modified, 42 L.D. 472 (1913). ©... 

Helphrey v. Coil (49 -L.D...624) ; over- 
ruled, Dennis’ v. Jean (A—20899), 
July 24, 1937, unreported. . 

Henderson, John W.. (40 L.D. 518) ; 
vacated, 48 L.D: 106. (1914): (See 
44. L.D.112 and 49 L.D. 484). 

Hennis, Nellie J. (388 L.D. 443, 445) ; . 
recalled and vacated, 89 L.D. 211 |: 
~: (1910). Ss 

Hensel, Ouimer v. (45 LD. 557) : } ‘dis- 
. tinguished, 66 LD. 275 - (1959). 


Herian ). Chase (87 L.D. 590) ; over- 
_| Hurley, 


Tuled, 43 L.D. 246 (1914). 
Herrick, Wallace Hy 
_ overruled, 25 L. D.. 113 (1897). | 
Hickey, M.. A. (3 L.D. 83) ; modified, 5 
LD. 256. 
“Henry (45 L.D. 464) 5° 0 
cated, 46 L.D. 17 (1917). 
Hindman, Ada I. (42 L.D. "997 )3. var, 
- eated in part, 43 L.D. 191 (1914). 
Hoglund, Svan (42 L. D. 405) ; vacated, 
43 L.D. 588 (1914). 


_ 1965) ; overruled, 79 ID. 416 (1972). 
Holden, Thomas A. 
overruled, 29 L. D. 166 (1899). 
Holland, G. W. (6 L.D. 20) 5 overruled, 
_ 6 LD. 639; 12: L.D. 433; 436 (1891) « 
Holland, William ©. (M-27696); de- 
_ cided Apr. 26, 1934 ; overruled i in part, 
5 I.D. 215, 221 (1935). 
Hollensteiner, Walter, (38 L.D. 819) ; : 
_overruled,, 47 1: D. 260 A 1919). | 
Holman v: Central Montana Mines Co. 
| ABA L.D. 568) ; overruled so far as 
.. in conflict, 47 L.D.. 590 (1920). 
Hon. v. Martinas (41 L.D. 119) ; -modi- 
. fied, 43 L.D. 196, 197 (1914). 
Hooper, Henry | (6 L.D. 624); ‘modified. 
9 L.D. 86, 284 (1899). _ 


_ | Hunter, Charles. HL 


(24 LD. 28) ;} .| 


(16 LD, 498) 5} 
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Howard ”. Northern Paeifie: R. R.. Ca. 
(23 L.D. hae : overruled, 28 L.D.° 126 
(1899). | 

Howard, Thomas (3 LD. 409) (See 39 
L.D. 162, 225 (1910) ).- 

Howell, John H: (24 LD. aks > over- 
ruled, 28 L.D. 204 (1899). 
Howell, LE: ©. (89 L.D. .92):3 in “effect 
overruled (See 39 L.D.:.411 (1910).). 
Hoy, Assignee of Hess (46 L.D. 421); 

overruled, 51:L.D. 287° (1925)... : 
Hughes -v...Greathead (43:°L.D.. 497) ; 


~- overruled, 49: L.D. 413: (1928) . . See 


260 U.S. 427). 
Hull v. Ingle (24.1 LD. bu); overruled, 
80: L.D. 258 (1900).. 
Huls; Clara (9 L.D. Ms : modified, “21 
| E.Dy 877: (1895) .. 


‘Humble. Oi & Refining Co. (84. 1 D. 


ae 65° ID. ane 


(1958). 


distinguished, 


(60 LD. B95) : ‘lie. 

tinguished, 63. o 65 (1956)... 0 

Bertha C. -.(TA-66 (r, )), 
_ Mar. 21, 1952,: Em es overruled, 

| 62 LD. 12 (1955). 

Hyde, F. A. (27 L.D. 472) 5 oaealed: 
28 L.D. 284 (1899). 


| Hyde, F. A. (40 L.D. 284).;- syerraled 


43 ~ L.D. 381 (1914). 


Hyde v. Warren | (14 L.D. B76, 15 LD. 


415) (See 19, L.D. 64 (1894) ).. 


Ingram, John D. (87 L.D. 4%) (ee 
Holbeck, Halvor’ F., A-30376 (Déc. 2, |. 


43 LD. 544 (1914)):: 

Inman v. Northern Pacific R: R. Co. 
(24 LD. 818) 5 "overruled, a LD. 95 
(1899). a 


Wabeructione: (4 LD. 207) : ‘modified; 24 


L.D. 45 (1897). 
Instructions (32 LD: 604) ; . -overnuled 
so far as in conflict, 50 L.D. 628; 53 
LD. 865; ‘Lillian .M.. Peterson. (A—- 
20411), Aug. 5, 1937,. unreported. (See 
59 I.D. 282, 286) . 


Instructions, (51 L.D. 51); : ovecmucd 


_ $0 far ag in-conflict, 54.1.D. 36 (1982). 


Interstate Oil Corp. & Frank O. Chitten- 
den (50 L.D. 262) ; overruled so, far 
as in conflict, 53 I. D. 228 (1980) .. 

Iowa Railroad Land Co. (23 L.D. 9) ; 4 
(24 L.D. 125) ; ‘ vacated, 29. L.D. ? 
(1899). 7 
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| Jacks ve Belara (29. L.D, 8); vacated, | 
30 L.D. 845 (1900). : 


Johnson ‘v. South Dakota ar “LD. D. | 
‘Al1) ; overruled so far as’ in conflict, 3] ae 
| Lackawanna, ‘Placer - Claim’ (36. L. D. 


“41 B.D. 21, 22 (1912). 


- Jones, James A. (3 L.D. N78) 5 over-| 
. La Follette, Harvey M. (26 L.D. 453) ; 


ruled, 8 L.D: 448 (1889). 
“Jones v. Kennett: (6° L.D. 688) ; ; ' over- 
‘Tuled, if L. “D; cae ( 1892). 


Kackmann,. Peter. o 1 UD.- 86); a over- 
ruled, 16 L.D. 468, 464 (1893). 
Renagie Oil & Gag Co., "Aasicued | (50 


LD. 639) ; overruled so far as in con- |. 


flict, 54 ID, 871 (1984). - 
Keating Gold Mining .Co:, Montana. 
. Power Co., Transferee, 52 L.D. 671. 
~ (1929), overruled in’ part, ‘Arizona 
- Public Service Co., 5 IBLA 187, 79 
=e D. 67° (1972). ~ 4 


ruled so far as in. conflict, 60 I.D: alts 
419 (1950). | 
~Keinper v. St. Paul & Pacific R.R, Co. 
(2 CLL. 805) ; overruled, 18 L.D. 101 
. (1894). 
‘Kilner, Harold: EB. (A-21845) ; “Feb: 1, 
1989, unreported ; overruled so far as. 
in ‘conflict, 59 I. D. 258, 260 ( 1946). 
King v. Eastern Oregon Land Co. (238 
7D: 579) ; 
- (1900). 
Kinney, E. C. (44 L.D. reat ‘overruled 
so far as in conflict, oe I. D.. ea8! 
(1980). : 
nee Vv. Peck a LD. 202) (see 
39° L.D. 162, 225 (1910) ). 
. Kiser Vv: ‘Keech . (TL. D. 25) ; overruled 
-23-L.D, 119 (1896). 
‘Knight, Albert B. (30 L.D. 221) over- 
© ruled, 31 L.D. 64°(1901). 


a Knight v. ‘Heirs of Knight (39 L.D. 362, | 
~ 491) ; 40 L:D. 461; overruled, a8 L. D. | 


_ 242 (1914). 2 

i Kniskern v. Hastings & Dakota R. R. Co. 
(6 C.L.O. 50) : overruled, 1 LD. 362 

(1883). es 

_ Kolberg, Peter F. (37 L.D. 458) ‘Over- 

- ruled, 43 L.D. 181. (1914). . 

‘Krighaum, James 'T. (12 LD, 617) ; 

eae 26 I. D. 448 bale 


TSpun | oF “OVERRULED : 


_| Largent, Edward. B 


Laughlin a. 


‘Law ». State of Utah (29 L.D. 


Modified, 30- L.D. 19) 


Devious. Lawson i. 
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‘Krushnic, Emil L. (52.L.D. 282, 295); _— 


vacated, 58 I.D; 42, 45 ay an 
280 US. oe gh ne 


86); overruled, 37 L.D. 715. (1909). 


overruled ‘so far as-in conflict, 59 J. D. 
416, 422 (1947 ). . x 
Lamb v. Ullery ( 10 L.D. 528) 5 over- | 
ruled, 32 L.D. 331. (1908). 
(13 L. D. 397) : > 
overruled so. on as in conflict, 42 L.D. 
821 (19138). | 


. Larson, Syvert (40 L. D. 69) : ; overruled, 


43 LD. 242 (1914). 

Lasselle v. Missouri, Kansas & ‘Texas 
Ry. Co. (3 C.L.O. 10) ; overruled, 14 
L D. 278 (1892). | 


Las Vegas Grant (13 L.D. 646; 15. L.D. 
Kemp, ‘Frank A: (47 L.D. 560) ; > over- 


58) ; revoked, 27 L.D. 683 (1898). 
Laughlin, Allen (81 LD. eae ; over- 
ruled, 41 L.D. 361 (1912). 
: Martin (18 LD. 112) ; ; 
_ modified, 24 L.D, 40 (1895). | 
623) ; 
overruled, 47 L.D..359 (1920). _ 
Layne. & Bowler. Export. Corp.,. IBOA- 
245 (Jan, 18, 1961), 68 L.D. 33, over- 
ruled in So far as. ‘it conflicts with 
| Schweigert, Inc. v. United States, 
Court of Claims, No. 26-66 (Dee. 15, 
1967), and Galland-Henning Manu- 
facturing Company, TROA-884 12-65 
(Mar. 29, 1968). a 
(19° L. D. ‘37 ee 
overruled, 26 L.D. 889 (1898). 


‘Leonard, Sarah (1 L.D. 41) ; . overruled, 


16 L.D. 468, 464 (1893). 3 
| Liability . of Indian Tribes for State | 
Taxes Imposed on Royalty Received 
from Oil and Gas Leases, 58 I.D. 585 
. (1948) ; superseded to extent it j is in- 


consistent. with Solicitor’ s Opinion— 


Tax Status of the Production of Oil 
and Gas ‘from Leases of the Ft, ‘Peck 


Tribal Lands Under the 1988 Mineral — 


| Leasing - Act, eed 84 LD. 905 

(1977). - 

Lindberg, Anna. C. ( 8 L.D. 95) : ; modi- 
fied, 4 LD. 299 (1885). | 


TABLE 


_ Linderman wv. Wait (6 L.D. tase over. 
« ruled, 13 L.D. 459. (1891)... 


Linhart v. Santa Fe Pacific RR. Co. , 
(386 L.D. 41); overruled, 41 L.D. 284 | 


{See 48 L.D. 586 (1914)). 
_ Liss, Merwin.E., Cumberland & ‘Alle-. 

_ gheny Gas Co., 67.1. D. 885 (1960), is 
~ overruled, 80.I.D. 395 (1978)... 

_ Little Pet Lode (41. D. 17 3 overruled, 

OE L.D: 550° (1897). 


| far as.in conflict, 26.L.D. 123 (1898). 
- Lockwood, Francis A. (20 LD. 361); 
modified, 21.L.D. 200 (1895). 
Lonergan v, Shockley (33 -L.D. 238) ; 
- overruled:so far as in conflict, oF L. D.. 
314; 36 L.D, 199 (1907)... 
| “Loutstana, State of (8 L.D. 126) ; modi- 
- fied, 9 L.D, 157. (1889). ; 
Louisiana, State of (24 L.D, 281) ; ; 
& : -vaeated,. 26 L.D. 5 (1898). 
Louisiana, State of (47 L.D. 866) ; over- 


ruled so far as in conflict, 51. oie 291 |. 


— (1925). 
‘Louisiana, State of (48) L, D. 201); -over- 
ruled so far as in conflict, ‘61 L.D. 201 
= | 1925). 
Lucy B..Hussey Lode (5 Ei: D. 88) over- 
ruled, 25 LL.D. 495-(1897).. 


Lise, Jeanette L. (61.I,D. 103) ; dlatine | 


guished by Richfield Oj. Corp., 711. D. 
243 (1964). : 
Luton, James W. (34 LD. 468) : ry oyer- 


-Tuled so far as in conflict, 385 L.D. 102 : 


(1906). 
Lyman, Mary 0, (24 LD. 498) : over- 
- Tuled so far as in conflict, 43 LD. 
+ 221 (1914), = - 
Lynch, Patrick. 7 LD, 38): overnuléd 
so far as in- conflict, (138 L.D.. 713 
(1891), 


Mabel Lode, 26 i D- 615 distinguished: | 
57 ID. 68 (1989). | 

Madigan, Thomas (8 LD. 188); over- 
ruled, 27 L.D, 448 (1898). 

Maginnis, Charles P. (81 LD. 
_ overruled,. 35 L.D. 399° (1907). 

| Maginnis, John. S. (32 L.D. 149): 
fied (42 L.D. 472: (1913) ). | 

Maher, John M . (84.L.D, 342) 3. 
fied, 42 L.D. 472 (1918), 


-modi- 


modi- 


OF OVERRULED | 


Masten, K. CG. (22 L.D. 387); 


222) ;. 
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Mahoney, Timothy. (41 LD. (129); over- 
ruled, 42 L.D. 313. (1913).. 

Makela, Charles. (46. L.D. 
tended, 49 L.D D, 244 ¢ 1922). 


509) ; b ex 


7 Makemson v, Snider’s. Heirs . (22 LD. 


511) ; overruled, 82 L.D.. 650 (1904). 
Malone Land. &: Water Co. (41. LD. © 
188) 5 overruled. in part, 43 LD. 110 

(1914). 


| Maney, John J, (35 LD, 250) ; modified, 
Lock Lode (6_L.D. 105) ; : ‘overruled So |.. 


48 LD, 158 (1921), 


—48T. D. 181 (1914), 


| Martin v. Patrick (41 LD. 284) ; cover- 


. ruled, 43 L.D, 536 (1914), $s 
Mason v. Cromwell _ (24. LD. 24s) a 

vacated, 26 L.D. 368 (1898),,. 
overruled, 
25 TD, a1 (1897). j 


Mather v. _Hackley’s Heirs (15 ‘LD, 


487) ; vacated, 19 LD, 48 (1894). | 
Maughan, George Ww, d_ L, D, 25) ; _over- . 
Tuled, 7 L.D, 94. (1888). . + 8 
Maxwell and Sangre de Cristo Land 
Grants: (46 L.D. 301) ; modified, ‘48 
LD, 87, 88 (1921)... 


McBride v, Secretary of the Interior (8 


C.L,0, 10); modified, 52 L.D. 38 
AQ i nee ee 
McCalla v. Acker (29 .L.D. 203) ;_ 


vacated, 30. I.D. 277 (1900). 7 

McCord, W. B. (23, LD. 137 3 overruled 
- to. extent. of ‘any possible inconsist- 
ency, 56 I.D. 73. (1987). 


_| MeCornick, Williams S. (41. LD. 661, 


666) ;. vacated, 43 L.D. 429. (1914). 


. McCraney v. Heirs of Hayes. (33, L.D. 


21): : overruled so far as in ‘conflict, 


~ 41 L.D. 119 (1912) (See 43 L.D. 196). 
McDonald, Roy (34 L.D. 21) ; overruled, 


87 L.D. 285. (1908). | ? 
MeDonogh School. Fund. (11 i D. 378) : 
- overruled, 30. L:D. 616 eet) (See 3D 
LD. 399). | 


‘McFadden Vv. Mountain. View Mining. & 


Milling Co.. (26. L.D. 530) ; vacated, 
27 L-D. 858 (1898). 
McGee, Edward D. 4T. L.Di. 285) 


_ overruled, 29 L.D. 166 (1899)... . 
MeGrann, Owen. (5 L.D. 19) 5 overruled, | 
24 L.D. 502 con: | 


Maple, Frank. (37 L.D. 107); overruled, ae 
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| Miller, ‘Duncan, 6. IBLA 283° (1972) : 
overruled “to” extent’ inconsistent, 
~ Jones-O’ Brien, Ine," ‘Ts See 13," LD. | 
| “89: (1978). ° 

: Miller, Edwin 7 “(85° L.D. at) ; “over- 
| “ruled, 43, L.D. 181 (1914). 
Miller ~v. Sebastian (19 © LiD.. 288) 

overruled, 26 L.D. 448) (1898). 

Milner. & North Side’ RR. Co. (86 L.D. 
488) ; overruled, 40 L.D.187, °° 7 
Milton Dy ‘Lamb (22. L.D. 339) ; over- 
ruled, 25 LD. 550 (1897). — : 
Milwaukeé, Lake Shore: & ‘Western Ry. | 

Co. (12 LD. 79); overruled, 29 LD. 
“112 (1899). ie 
Miner’ ». Mariott’ (2. LD: 09) 5 5 “modi- 

fied, 28 L.D. 224 (1899). oe 
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Mead, Robert B., 62 LD, 111 (1955) ;|__ 359 (1924) < | 
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“Mee. v. Hughart (23 I.D. 455) 5 ae. “LD. 820). _ 
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“ent, 70 ID, 149 (1963): ef (1904). 
eat D., 60. i. D. 161; ‘overruled a, Moses, Zelmer ‘R.. (36. TED. “48; _over- 
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1963), overruled, 9 LD. 416 (1972). _, Claims (36 L.b. 100) ; overruled. in 
Miller, Duncan, A~80742. (December 2,| part, 86 L.D.'551 (1908). — 
1966), overruled, 79 L.D. 416 (1972). Mountain Fuel. Supply. Co., “A-81058 
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1967 )52 overruled, 79 LD. 416 (1972). 416 (1972). | 


siéGregot, Carl. ce LD: 698) 5 over. 
| ‘ruled, B8L.D. 148 (1909). 
| McHarty v. Stewart ” (9 “Lip: B44) ; 
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: 340. (1988). . 
a McKernan V. ‘Bailey (a6 LD. 868) ; 
‘overruled, 17 L.D D, 494 (1893)... 
McKittrick Oil Co. wv. ‘Southern Pacific 
. RR. Co. (37 L.D. 243) ; overruled SO. 
far as in conflict, 40 LD. 528 (See 
42 L.D. 317 (1918)). ; 7 
MeMicken, Herbert’ (10. LD: 97 ee (aL 
LD. 96), distinguished, 58 LD. 287, 
260° (1942). mete 
McNamara v. “State ‘Of California (17 
L.D. 296) ; 3 overruled, (22 LD. “666 
(1896). os 3 
McPeek , Sullivan. (25. LD. “B8L) 
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Mulnix, . Philip, 
331) ; overruled,,43 L.D.. 532- (1915). 
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vacated, be I, D. 536. (1965)... 
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I.G.D. 55 (1938), is overruled, United. 
States v. Maher, Charles, 5. IBLA 209, ; 


9 LD. 109, (1972). 5. ats oeaey, 
Naughton, Harold Jey. 3 IBLA. 287, "8 

ILD. 300. (1971) 5. 
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Nebraska, State - -of. (18 L.D.. a4) 5 

overruled, 28 L:D.: 358. (1899)... 


' Nebraska, State.:of v. Dorcinetan: at: 
O.L.L. 647): overruled, 26 -L.D. 123) - 


(1898). 
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“overruled, 29 L:D. 108 (1899). + | 
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fied, 25 L.D. 188 (1897). 
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518) ; overruled, 27 L.D. 873° (1898). 
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“ruled; 41 LL.D. 129 (1912) “(See 42 
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ruled so. far. as in. ‘conflict, 29. LD, ie 
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overruled, 58.. ID. 24d ¢ See 26 IAD. 
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-(1915)-5 117. US. 435). : 


Northern Pacific R. R. Co. 2D. : weeis 


QT. LD. 238). ; ; modified, 18, LD. 224 
(1894). 7 


.Northern, Pacific. RR. Co. D. "Burns: Cc 


L.D. 21) ; _ overruled, 20° LD. ‘101 
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(21 ‘LD. 895) 3 ‘overruled, 27 LD: oe 
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“8 L.D.:365) ; overruled; 28 L-D,. 126 
(1899). 
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» (13:.E. D:. 230). 5 -overruled. so far as.in 
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ae ;- overruled: so far: asin: conflict, 
'BL-L.D.: 196: (1925) ge 52 -L.D.. 58 
‘(1927)): met 

Nunez): ‘Roman Cy: &:- Seraplo. (56 ID. 
363) ; overruled § so far as. in conflict, 
“BELD, 2438.. 


Nyman: ae “Ste ‘Paul, tie aalia & 


‘Manitoba::.’Ry: .Co:. ms, LD. ee ; 
‘overruled; - ‘E.D. 750 sss). 


oped “Thomas: 3. (28. LD. au) : 
overruled, 35 L.D. 411-1907)... 
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Oil and Gas Privilege atid iieense Tax, 
Ft, Peck Reservation; ‘Under Laws of 
Montana, M-86318 (Oct, 18; 1955) ; 
is superseded to the éxtéent that it is 


inconsistent with; Solicitor’s” ‘Opin: i 
Opinion of Solicitor, 


ion—Tax. Status of the Production of 
Ol and Gas. Fron Lease of the Ft. 
Peck Tribal . Latids Under the 1988 


‘Minéral Leasing. ‘Act, M-86806, 34 | 7 | 
| Opinion of Soiieitor; Ang. & 1938: (Me 


LD, 905 (1977). 
7 Olson ®. Braver eb al. (26 LAD. B56, 
628) 5 . overruled 86 far a8 iit eonilict, 
29 L. D: 480+ 80 LD. 383 (1900). 


‘Oplaion AAG. (35 L.D. 27) ; vacated, i 


86 LD. B42, (4908). 
‘Opinion. of. Actifig. Solicitor, fine - 6 


1941 } overruled so fat As inconsist- 


ent, 60 I.D. 383 (1949). 


| | ‘Opinion of Acting "Seliéitor, July 80, 


1942; overeuléd go far as it conflict, 


5S LD: 3831 (1943) (See 59. LD. 346, i: 


850). 


Opittion of Awaodlate dolieitor,, ‘Get, 93,| 
~1947.. Waele 7  Gieinguiahes: gly 


LD, 488 (1961). 
ae Of. “Associate” “Solicitor, | ME 

86468, 64 LD. 351 (1957 bs overrilled, 

TALD. 165 (1967), 
‘Opinion of Associate Soliettor, ~ 
70 i. D. 


extent in¢onsistent, 


-j~gh ooo 


; Opinion of Chie? Gounsel, J uly. 1, | 494 ; 


(48 L.D. 839) 5 explained, 68 LD: 872 
(1961). . 


_ Opinion of Deputy Agdaie Suetetazy 
- (Dee. 2, 1966),;. affirming. Oct: 2%, 
1966, is supersedéd to the extent that | 

it is: inconsistent - with © ‘Solicitor’s 
Opinion—Tax Status ofthe Produc- ; 


tion of Oil. and Gas From Leases of} - by Solicitor’s Opinion—M-36908, 86. 


the Ft. Peck Tribal Lands Under the 


' 1988 Mineral Leasing Act, M-36896,) 


84 I. D. 905 (1977). 


Gotion of Depiity Solicitor—M-86562 | 
Aug. 21,° 1959 (anpublighed )—over- | 
ruled. by Solicitor’ Ss. - Opinion—M- -_ 
36911, 86 LD. 151. (1979) —Eiffect of | 


Public Land Order 82 on the Owner- 
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Opinion of Solicitor, 


36512 (July 29, 1958):: ‘overruled. t6 
— 1597 


TABLE OF OVERRULED AND: MODIFIND CASES 


opined: of | Seeretaty, - 15 LD. 147 


(1968) : vacated; 76 1.D. 69- (1969). j 
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(D=40462) ; overruled go far as. in- 
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‘Feb. 13, 1957 (M-36410).. 


Opinion of Solicitor; Oe. 26, 4984: BB 


ID: 14, overruled so far as ineon- 

sistent; 77 1D, 49 (1870). ae 
Opinion of Solicitor+55 1D. 466° 
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veloped water sotitees on. public 
i lands, — by © Solicitor’s Opinion 
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~ Water Rights of the National Park 
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tinguished. is well. founded and is 
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~ Gertain Lands Within the Boundaries 


of the Ft. Yuma Indiai Reservation 
- as ‘Bstablished by the Executive 
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LD. 8 (1979) Title to Certain Lands 

Within the Bowzdaries of the Fort 

Yuma (Now Called auetian) Indian 

Reservation. — 

Opinion ‘of Solicitor, May 8,. 1940. (57 
LD. 124) ; overtuled in part, 58 I. D. 
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Opinion of Solicitor, Aug. 31, 1648 
(M3318), distinguished, 581. D. 736, 
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‘Opinion of Solicitor, 
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 (M-36442) 3. “withdrawn and : paper 
| seded, 65. ID. 886, 388 (1958) .- | 
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distinguished: and limited, 72, I Di. 245 
(1965) .- 
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Pace v. Carstarpiien (50-L.D. B09) dis- 
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— ruled, 27-L.D. 522. (18983. 

Pecos | Irrigation. and Improvement Co. 


. . 260) ; : 


(15 -L:D. 470) ; : overruled, 18. L.D.} 
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_ agin conflict, 59 LD. 416, 422 
(1947), | | 

Pietkiewicz v. Richmiond (29.1 L. D. 195) ; : 
overruled, 37 L.D. 145 (1908)... 


Pike’s Peak Lode (10 L.D. ays ne _ 


ruled in part, 20 L.D. 
528 (1922): oe 
Pike's. Peak Lode (14 LD. 47).3; over- 
-.yuled, 20 L.D. 204, 48> LD. 523 
( 1922). | 
Popple, : Ja ames. (12. L.D.: 
‘ruled, 13 L.D. 588 (1891), 


204,. 48 L.D. 


483) ; over- 


Powell, D. C. (6 L.D. 802) ; modified, 


15 L.D. 477 (1892). | 
Prange, Christ C. & William C. Braasch 
(48 LvD,. 488) 3 overruled so far as in 

conflict, 60 ID. 417, 419. (1950). 
Premo, George (9-L.D. 70) (See 39 L. aD. 

162, 225 (1910)). _ , ses 
Prescott, Henrietta P. (46 L.D. 486) : 
overruled, 51 L.D: 287 (1925). 
Pringle, Wesley (13 L.D. 519):; ie 
Provensal, Victor H. (30. L.D. 616) ; ae 

overruled, 35 L..D. 399 (1907 ve 
Meter Widow of Emanuel (6 L.D. 436) ; 
- vacated;33 L.D. 409 (1905). 


| Pugh, F. M. (44 LD. 274); in effect 


: vacated, 232 U.S. 452, 
Puyallup. Allotment 
modified, 29 L.D. 628 aad 


Ramsey, Geerue: lk, Heirs of: - Bawin Cc. 
. Philbrick. (A=16060), Aug. 6, 1931, un- — 
reported; recalled and vacated, ‘68 
_ LD. 272, 275, 290. (1942). . 

Rancho Alisal (1 L. D. 173): overruled, 
5 L.D. 320. (1866): ! 


, Ranger Fuel Corp., 2. IBMA 163. (Tuly 


17, 1973); 80 LD. 708; Set aside by 
Memorandum ° Opinion’ and Order 
Upon. Reconsideration in Ranger Fuel 
~ Corp., 2 IBMA 186 aces 5, eres 80° 
“1.D..604.0 ose se: | 
Rankin, James :D, (T- L. D. #18) over- 
- ruled, 35 L.D. 32. (1906). 


‘Rankin;: John: M. (20 LD. 292) +. pes 


versed, 21 L:D. 404 (1895). 


(20 LD. 3505 | 
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Rayburn, Ethel Cowgill, A-—28866 
(Sept. 6, 1962) is modified by T. T. 
Cowgill, 19 IBLA 274 (Apr. 6, 1975). 
Rebel Lode (12 L.D. 688); overruled, 
20 L.D. 204; 48 L.D. 523 (1922). 
Reed v. Buffington (7 L.D. 154); over- 
ruled, 8 L.D. 110 (1889) (See 9 LD. 
360). 
Regione v. Rosseler (40 L.D. 93); va-. 
cated, 40 L.D. 420 (1912). 
Reid, Bettie H., Lucille H. Pipkin (61 
ID. 1); overruled, 61 I.D. 3855 
(1954). i coe 
Reliable Coal Corp., 1 IBMA 50, 78 
LD. 199 (1971) distinguished, Zeig- 
_ ler Coal Corp., 1 IBMA 71, 78 LD. 362 
(1971). 
Relocation of Flathead aeisation 
Project’s Kerr Substation and 
Switchyard, M-36735 (Jan. 31, 
| 1968) ; is reversed and withdrawn, 


M-36735 (Supp.), 83 ID. 346 
(1976). : 

Rialto No. 2 Placer Mining Claim (34 
L.D. 44); overruled, 87 L.D. 250 
(1908). 


Rico Town Site (1 L.D. 556) - : modi- 
fied, 5 L.D. 256 (1886). 

Rio Verde Canal Co, (26 L.D. 381); 
vacated, 27 L.D. 421 (1898). 

Roberts v. Oregon. Central Military 
Road Co. (19 L.D. 591); overruled, 
31 L.D. 174 (1901). | 

Robinson, Stella G. (12 L.D. 448); 
overruled, 18 L.D. 1.(1891). 

Rogers v. Atlantic & Pacifie R.R. Co. 
(6 L.D. 565) ; overruled so far as in 

conflict, 8 L.D. 165 (1889). 

Rogers, Fred B, (47 L.D. 825); va- 
eated, 58 I.D. 649 (1982). 

Rogers, Horace B. (10 L.D. 29) ; over- 
ruled, 14 L.D. 321 (1892). 

Rogers v. Lukens (6 L.D. 111); over- 
ruled, 8 L.D. 110 (1889) (See 9 L.D. 
360). 

Romero v. Widow of Knox (48 LD. 
82); overruled so far as in oe 
49 L.D. 244 (1922). 

Roth, Gottlieb (50 L.D. 196) ; modified, 
50 L.D. 197 (1924). | 
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Rough Rider and Other Lode Claims 
(41 L.D. 242, 255) ; vacated, 42, L.D. 
584 (1918). 


St. Clair, Frank. (52 L.D. 597); modi- 
fied, 58 I.D. 194 (1980). 

St. Paul, Minneapolis & Manitoba Ry. 
Co. (8 L.D. 255) ; modified, 18 L.D. 
354 (1891) (See 32 L.D. 21). : 

St. Paul, Minneapolis & Manitoba Ry. 
Co. v. Fogelberg (29 L.D. 291) ; ; Va- 
cated, 30 L.D.191 (1900). 

St. Paul, Minneapolis & Manitoba ‘Ry. 
Co. v. Hagen (20 L.D. 249); over- 
ruled, 25 L.D. 86 (1897). | 

Salsberry, Carroll (17 L.D. EO) over- 
ruled, 39 L.D. 93 (1910). 


‘Sanus de Cristo and Maxwell Land 


Grants (46 L.D. 3801) ;. modified, 48 
L.D. 88 (1921). 


‘Santa Fe Pacific R.R. Co. »v. Peterson 


(89 L.D, 442) ; overruled, ‘41 L.D. 8838 
(1912). 
Satisfaction Extension Mill Site (14 
L.D..178 (1892)) (See 32 L.D. 128). 
Sayles, Henry P. (2 L.D. 88) ; modified, 
6 L.D. 797 (1888) (See 87 L.D. 330). 
Schweite, Helena M., 14 IBLA 805 (Feb. 
1, 1974); Naughton, Harold J., 8 
IBLA 237, 78 1.D. 300 (1971) is dis- 
tinguished by Kristeen J. Burke, Joe 
ON. Melovedoff, Victor Melovedoff, 20 
IBLA 162 (May 5, 1975). a, 
Schweitzer v. Hilliard (19 L.D. 294) ; 
overruled so far as in conflict, 26 L.D. 
689 (1898). | 
Serrano v. Southern Pacific R.R. Co, (6 
C.L.0. 98) ; overruled, 1 L.D. 380. 
Serry, John J. (27 L.D. 330) : overruled 
so far as in conflict, 59 I.D. 416, 422 
. (1947), | 
Shale Oil Co., overruled so ) far as. in | con- 
flict, (See 55 LD. 287 (1935) ). 
Shanley v. Moran (1 L.D. 162); 
ruled, 15 L.D, 424 (1892). . 
Shillander, H. E,, A-80279 (J an, 26, 
1965), overruled, 19 LD. 416. (1972). 


over: -_ 


Shineberger, Joseph (8 L.D. aaa ; over: | 


ruled, 9 L.D..202 (1889) ).. . 
Silver Queen Lode (16 L.D. 186) ; over: 
ruled, 57 I.D. 68 (1939). 
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Simpson, Lawrence Ww. (35 10x 899, 
609) ; modified, 86 L.D. 205 (1907). 
Simpson, Robert H., A-4167 (June 22, 
1970) ; overruled to extent inconsist- 

ent, United States v. Union Carbide 
Corp., 81 IBLA 72, 84 1.D. 309 (1977). 
Sipchen v. Ross (1 L.D, 684) ; modified, 
4 LD. 152 (1885). 
Smead v. Southern Pacific R.R. Co. (21 
L.D. 482) ; , 
(1899). 


Smith, M. P., 51 L.D. 251 (1925) ; over- | 


ruled Solicitors Opinion, Response 
to Feb.. 17, 1976, Request from the 
General Accounting Office: Interpre- 
tation of Mineral Leasing Act. of 1920, 
and Outer Continental Shelf Lands 
Act Royalty Clause, M-36888 (Oct. 
4,1976), 84 1.D. 54 (1977). 

Snook, Noah A. et al. (41 L.D. 428) » : 
overruled so far as in conflict, 438 L.D. 
364 (1914). 

Sorli v. Berg (40 L.D. ameee overruled, 
42 L.D. 557 (1918). 

South Dakota Mining Co. v. McDonald, 
30 L.D. 357 (1900), distinguished, 28 
IBLA 187, 83 I.D. 609 (1976). 

Southern Pacific R.R. Co. (15 L.D. 460) ; 
reversed, 18 L.D. 275 (1894). 

Southern Pacific R.R. Co. (28 L.D. 
281) ; recalled, 32 L.D..51 (1903). 

Southern Pacific R.R. Co. (33 L.D. 89) ; 
recalled, 33 L.D. 528 (1905). 

southern Pacific R.R. Co. v. Bruns (31 
L.D. 272); vacated, 37 L.D. . 248 
(1908). | 

South Star Lode (17 L.D. 280); over- 


ruled, 20 L.D. 204; 48 L.D. 523 (1922). 


Spaulding. v. Northern Pacific R.R. Co. 
(21 L.D. 57) ; overruled, 31 L.D. 151. 
Spencer, James (6 L.D. 217) ; modified, 
«6 L.D.772: 8 L.D. 467 (1889). 
Sprulli, Leila. May (50 L.D. 549) ; over- 
ruled, 52 L.D. 389 (1928). 


Standard Oil Co. of Calif., 76 LD. 271 


1969), no longer followed, 5 IBLA 
. 26, 79 L.D. 23. (1972). 
Standard Oil Co. of Calif. v. Morton, 
450 Ir. 24 493 (9th Cir. 1971) ; 79 I. D. 
23 (1972). Ne | ee 


_ TABLE OF OVE RRULED 


vacated, 29 L.D. 135 | 
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Standard Shales Products Co. (52 L.D. 
522) ; overruled so far as in conflict, 
53 1. D. 42. (1980). | . 

Star Gold Mining Co. (47 L.D. 38) ; : 
distinguished by U.S. v. Alaska Em- 
pire Gold Mining Co:, 71 LD. 278 
(1964). 

State of. Alaska ata Seldovia Native 
Ass’n., Inc., 2 ANCAB 1, 84 I.D..349 
( 1977). modified, Valid Existing — 
Rights under the Alaska Native 
Claims Settlement Act, Sec. Order No. 
3016, 85 L.D.1 (1978). | 

State of California (14 L.D. 258) « va- 
cated, 23 L.D. 280 (1896). Overruled, 
31 L.D. 335 (1902). - 

State of California (15 L.D. 10); aves | 
ruled, 23 L.D. 428 (1896). 

State of California (19 L.D. 585); va- 
cated, 28 L.D. 57 (1899). 

State of California (22 L.D. 428); - 
overruled, 82 L.D. 84 (1908). 

State of California (382 L.D. 346); va- 
cated, 50 L.D. 628 (1924) (See 87 
L.D. 499 and 46 L.D. 396). 

State of California (44 L.D. 118, 468) ; 
overruled, 48 L.D. 97 (1921). 

State of California v. Moccettini (19 
L.D. 359); overruled, 31 L.D. 335 
(1902). 

State of California v. Pierce (3 C.L.O. 
118) : modified, 2 L.D. 854 (1884). 

State of California v. Smith (5 L.D. 
548); overruled so far as in conflict, 
18 L.D. 3438 (1894). 

State of Colorado (7 L.D. 490); 
ruled, 9 L.D. 408 (1889). 

State of Florida (17 L.D. B55) ; re- 
versed, 19 L.D. 76 (1894). 

State of Plorida (47 L.D. 92, 93) ; over- 
ruled so far as in conflict, 51 L.D. 291 
(1925). 

State of Louisiana (8 L.D. 126) ; medi 
fied, 9 L.D. 157 (1889). 

State of Louisiana (24 L.D. 281) ; 
cated, 26 L.D. 5 (1898). 


‘Over- 


va- 


State of Louisiana (47 L.D. 366); 48 


L.D. 201 overruled so far as in con-. 
flict, 51 L.D. 291 (1925). 

State of Nebraska (18 L.D. 124) ; over- 
ruled, 28 L.D. 358 (1899). 


- TABLE 


State. of Nebraska v. Dorrington (2 
C.L.L. 467); overruled so far as in 

- eonflict, 26 L.D. 123 (1898). 

State of New Mexico (46 L.D. 
overruled, 48 L.D. 98. 


217) : 


State of New Mexico (49 L.D. 314) | 


overruled, 54 I.D. 159 (1933). 


State of Utah (45 L.D. 551); over-| 


ruled, 48 L.D. 97 (1921). 
State Production Taxes on Tribal Roy- 
alties from Leases Other than Oil and 
Gas, M-86345 (May 4, 1956), is su- 
 perseded to the extent that it is m- 
consistent with Solicitor’s Opinion— 
Tax Status of the Production of Oil 
and Gas from Leases of the Ft. Peck 
‘Tribal Lands Under the 1938 Mineral 
Sia Act, me 84 LD.. 905 
(1977). | 
Stevenson, Heirs of v. Cunningham - (52 


L.D. 650) ; overruled so far as in con- | 
yi ‘Taylor v. Yates (8 L.D. 279) ; mevereed) | 


flict, 41 L.D. 119 (ote) (See 43 L.D. 

196). 

Stewart v. Rees (21 L.D.. 446) : 3 over- 

ruled so far as in conflict, 29 L.D. 401 

(1900). . 

- Stirling, Lillie BE. (39° LD. 346); over- 
ruled, 46 L.D. 110 (1917). 7 

Stockley, Thomas J: (44 L.D. 178, 180) : 
vacated, 260 U.S. 5382 (See 49 L.D. 
460, 461, 492 (1923) ). 

_ Strain, A. G. (40 L.D. 108); overruled 

so far as in conflict, 51 L.D. 51 

(1925). 

Streit, Arnold (T_-476 (Ir.)), Aug. 26, 
1952 unreported ; overruled, 62 I.D. 
12 (1955). 

Stricker, Lizzie (15 L.D. TA) : overruled 
so far as in conflict, 18 L.D,. 283 
(1894). 

Stump, Alfred M. (39 LD. A8T o 

 eated, 42 L.D. 566 (1918). 

Sumner v. Roberts (23 .L.D. 201) : over- 
ruled so far as in conflict, 41 L.D. 
173 (1912). | 

Superior Oil Co., A-28897 ( Sept. 12, 
1962) and William Wostenberg, A-— 
26450 (Sept. 5, 1952), distinguished in 
dictum; 6 IBLA 318, 79 LD. 439 
(1972). es nl 
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| Traganza, Mertie C. 


7 Tripp Vv. ‘Dunphy (28 T..D. 14): 
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Sweeney v. Northern Pacific R.R. Co. 
(20 L.D. baa overruled, 28 L.D. 174 | 


(1899). 


(es Eri P. (2 C.1L.0. 18) - over- 
ruled, 41 L.D. 129 (1912) (See 42 
L.D. 318). 


Sweeten wv. Steyenson (2 B L.P. 42) ; : 
overruled so far as in conflict, 2 L.D. . 
248 eons 


‘Taft v. Chapin (14 L.D. 593) 3 over- 


ruled, 17 L.D. 414, 417 (1893).. 
Taggart, William M. (41 L.D. 282) : 
overruled, 47 L.D. 870 (1920). 
Talkington’s Heirs v. Hempfling (2 L.D. 
46) ; overruled, 14 L.D. 200 (1892). 
Tate, Sarah J. (10 L.D. 469); over- 
ruled, 21 L.D. 209, 211 (1895). | 
Taylor, J osephine (4-21994), June: 27, 
- 1989, unreported; overruled so far as 
in. conflict, 59-I.D. 258, 260 (1946). 


10 L.D. 242 (1890). ) 
Teller, John ©. (26 L.D. 484) ; ; over- 
ruled, 36 LD. 36 (1907) ie 37 L.D. 
715). 
Thorstensou, diven. (45 L.D. 96) ; over- 
— ruled, 36 L.D. 36 ee (See 30 L.D. 
258. (1919) ). 


| Vieck v McNeil (48 L.D. 158) ; modi- 


fied, 49 LD. 260 (1922). . 

Toles v. Northern Pacific Ry. Co. (39 
L.D. 371) ; overruled so fas as in con- 
flict, 45 L.D. 92, 93 (1915). 

Tonkins, H. :H. (41 L.D. 516); over- 
ruled, 51° L.D. 27 (1925). 

(40 L.D. 300); 

overruled, 42 L.D. 611, 612 (1913). 


Traugh v. Ernst (2 L.D. 212).; over- 


- ruled, 3 L.D. 98, 248 (1884). 

modi- 

fied, 40 L.D. 128 (1911). 7 

Tripp v. Stewart (7 C.L.0. 39): 
fied, 6LD. 795, (1888). | 

Tucker v. Florida Ry. & Nav. Co. (19 
~T.D. 414) ; : overruled, 25 L.D. 233 
' (1897). | 

Tupper v. Schwarz (2 L.D. 623) ; : over- 
ruled, 6 L.D. 624 (1888). 


modi- 


Turner v. Cartwright (17 L.D. 414); ; 


modified, 21 L.D. 40 (1895). 
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Turner v. Lang (1 C.L.0. 51) ;. modi- 
fied, 5 L.D. 256 (1886). 

Tyler, Charles (26 L.D. 699) ; over- 
ruled, 35 L.D. 411 (1907). 


Ulin v. Colby (24 L.D. 311); over- 
ruled, 35 L.D. 549 (1907). 

Union Pacific R.R. Co. (33 L.D.. 
recalled, 33 L.D. 528 (1905). 

U.S. v. Barngrover (On Rehearing), 57 
LD. 583 (1942), overruled in part by 
U.S. v. Robinson, Theresa B., 21 
_IBLA 368, 82 I.D. 414 (1975).- 

U.S. » Bush (18 L.D. 529) ; overruled, 
18 L.D. 441 (1894). | 

U.S. v. Central Pacifie Ry. Co. (52 L.D. 
81); modified, 52 L.D. 285 (1927). 


89) ; 


‘U.S. v. Dana (18 L.D. 161) ; modified, 


28 L.D. 45 (1899). ° 
U.S. v. Kosanke Sand Corps 38 IBLA 
189,.78 I.D. 285 (1971), set aside and 


case remanded, 12 IBLA 282, 80 I.D. 


588 (1978). , 

U.S. v. McClarty, Kenneth, 71 I.D. 331 
(1964), vacated and case remanded, 
76 I.D. 198 (1969). 

U.S. v. Mellugzzo, Frank & Wanita, A- 
31042, 76 I.D. 181 (1969) ; reconsider- 
ation, 1 IBLA 387, 77 I.D. 172 (1970). 


U.S. v. Mouat,. M. W. (60 LD. 478); 


modified, 61 I.D. 289 (1954). 

U.S. v. O'Leary, Keith V. (68 LD. 341) ; 
distinguished, 64 ILD. 210 & 369 
(1957). 

Utah, State of. (45 L.D. BBL) ; over- 
ruled, 48 L.D. 97 (1921). 


Veach, Heir of Natter (46 L.D. 496) ; 
overruled so far as in conflict, 49 
_L.D. 461, 464 (1923) (See 49 L.D. 492 
for adherence in part). 

Vine, James (14 L.D. 527) ; modified, 

14 L.D. 622 (1892). 

Virginia-Colorado Development Cows: 

. (58 LD. 666) : overruled so far as in’ 
conflict, 55 I.D. 287, 289 (1935). 

Vradenbure’s Heirs v. Orr (25. L.D. 
323) : overruled, 38 L.D. 253 (1909). 


Wagoner v. Hanson (50 L.D. 355) ; 
overruled, 56 I.D. 325, 328 ( 1938). 


Wahe, John (41 LL.D. 127) : modified, 41. 


1..D, 686, 637 » APOE 
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‘Wheeler, William D. 
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85); re- 
versed, 18 L.D. 425 (1894). 

| Walker v.- Southern Pacific R.R. Co. . 
(24 L.D. 172); overruled, 28 L.D. — 
174 (1899). 

Wallis, Floyd A. (65 LD. 369) ; over- 
ruled to the extent that it is incon- 
sistent, 71 I.D, 22 (1963). | 

wa David (15 L.D. 186) ; revoked, 

. 24 L.D. 58 (1897). | 


‘Warren v. Northern Pacific R.R. Co. (22 


L.D. 568) ; overruled so far as in con- 
flict, 49 L.D. 391 (1922). 


“Wasmund v. Northern Pacific R.R. Co. 


(23 L.D. 445) ; vacated; 29 L.D. .224 

~ (1899). 3 

Wass. Vv. Milward (5 L.D. 349); no 
‘longer followed (See 44 L.D. 72 and 
unreported case of Ebersold v. Dick- 
son, Sept. 25, 1918, D-36502). 

Wasserman, Jacob N., A-30275 (Sept. 
22, 1964), overruled, 79 I.D. 416 
(1972). 

Waterhouse, William W. (9 L.D. 131) ; 2 
overruled, 18 L.D. 586 (1894). 


‘Watson, Thomas HE. (4 L.D. 169); re- 


called, 6 L.D. 71 (1887). 

Weathers, Allen E., Frank -N. Hartley 
(A—25128), May 27, 1949, unreported ; 
overruled in part, 62 I.D. 62. (1955). 

Weaver, Francis D. (53 I.D. 179) ; over- 

~ ruled so far as in conflict, 55 I.D. 287, 
290 (19385). 

Weber, Peter (7 L.D. 476) ; overruled, 
9 L.D. 150 (1889). : 

Weisenborn, Ernest (42 L.D. 583): 
overruled, 48 L.D. 395 (1914). 

Werden v. Schlecht (20 L.D. 523) ; over- 
ruled so far as in conflict, 24 L. D. 45 
(1897). | | 

Western Pacific Ry. Co. (40 L.D.:411; 
41 L.D. 599) ; overruled, 43 L.D. 410 
(1914). ‘ 

Wheaton v. Wallace (24 L.D. 100) ; : 
modified. 34 L.D. 383 (1906). 

(80 L.D. 355): 
distinguished, and to the extent of 
any possible inconsistency overruled, 
56 I.D. 73 (1987). | 

White, Anderson (Probate 13570-35) ; 
overruled, 58 I.D. 149, 157 (1942). 
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White, Sarah V. (40 L.D. 630) ; over- 
ruled in part, 46 L.D. 55, 56 (1917). 
Whitten v. Read (49 L.D. 258, 260; 50 

L.D. 10) ; vacated, 58 I..D. 447 (1928). 

Wickstrom v, Calkins (20 L.D. 459) ; 
modified, 21 L.D. 553; overruled, 22 
L.D. 892 (1896). | 

Widow of Emanuel Prue (6 L.D. 486) ; 
vacated, 83 L.D. 409. (1905). 

Wiley, George P. (86 L.D. 3805) ; modi- 
fied so far as in conflict, 36 L.D. 417 
(1908). 

Wilkerson, Jasper - N, (41 L.D. 188); 
overruled, 50 L.D. 614 (1924) (See 42 
L.D. 318). — 

Wilkens, Benjamin C. (2 L.D. 129); 
modified, 6 L.D. 797. | 

Williamette Valley and Cascade Moun- 
tain Wagon Road Co. v. Bruner 
(22 L.D. 654) ; vacated, 26 L.D. 357 
(1898). 


Williams, John B., Richard & Gertrude | 


- Lamb (61 I.D. 31) ; overruled so far 

as in conflict, 61 I.D. 185 (1953). 

Willingbeck, Christian P. (8 L.D, 383) ; 
modified, 5.L.D. 409. . 
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Willis, Cornelius (47 L.D. ys over- 

ruled, 49 L.D. 461 (1923). — 

Willis; Eliza (22 L.D. 426) ; overruled, 
26 L.D. 486 (1898). 


Wilson v. Heirs of Smith (37 L.D. 519) : : 


overruled so far as on conflict, 41 L.D. 
119 (1912) (See 43 L.D. 196). _ 

Winchester Land & Cattle Co., 65 LD. 
148 (1958), no longer followed in 
part, 80 I.D. 698 (1978). | 

Witbeck v. Hardeman (50 L.D. 413) ; 
overruled so far as in conflict, ue L.D. - 
36 (1925). 

Wolf Joint Ventures, 15 LD. 187 : 
1968) ; distinguished, U.S. v. Union 
Carbide Corp., 81 IBLA T2, 84 I.D. - 
809 (1977). | 

Wright v. Smith (44 L.D. 226) ; over- 
ruled, 49 L.D. 374 (1922). 


Zeigler Coal Co., 4 IBMA 189, 82 I.D. 
221, 1974-1975 OSHD par. 19,688 
(1975) ; overruled in part, Alabama | 
By-Products Corp. (on Reconsidera- 

tion), 7 IBMA 85, 83 I.D. 574 (1976). 

Zimmerman v. Brunson (89 L.D. 310); 
overruled, 52 L.D. 714 (1929). 


ed a ls 


to Brainard’s Legal Precedents in Land and Mining ‘Cases, vols. 1 and 2. “C.L.L.” to Copp’s 
Public Land Laws edition of 1875, 1 volume; edition of 1882, 2 volumes; edition of 1890, 
2 volumes. “C.L.0.” to Copp’s Land Owner, vols. 1-18. “L. and R.” to records of the — 
former Division of Lands and Railroads; ‘L.D.” to the Land Decisions of the Department 
of the Interior, vols. 1-32. ‘'I.D.” to Decisions of the Department of the Interior, pectuntne 
with vol. 53. ——EpITor. 
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1954, Oct. 1: Public Land Order 
No. 1015—Gila River Water- 
fowl Area reserved (19 FR 
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FR 6643, Apr. 29, 1967)_._-_- 
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1978, Aug. 22: Secretarial Order 
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DECISIONS OF THE 
"DEPARTMENT OF THE INTERIOR 


eo ESTATE OF GLADYS MARIE BELL- 
~ PRESTON, 


_ (RANDALL, 
| HARRIS) WILSON* 


TRIAL | 


i + Decided December 29, 1978 4 


- “Appeal “from. an: administrative law 


- fudge’ 8 order dismissing probate. ~ “age 
| pee as J udge Taylor issued an order disap: = 
~ proving will, determining noe S ane at 


Afirmed and. dismissed. 


: 1. Indian Probate:  Seoretary’ s Asie 
a ity: Generally . ne 


_. Proceedings for: the determination. of; a 


a APPEARANCES: : rely Alle, 2 


appellant, pro 8. 


DI AN APPEALS” 


Evelyn Allen, hereinatter referred 
to as appellant,, has appealed Ad- 


ministrative Law Judge Sam E. 
ie Taylor's: order of Oct. 6, we 8, dis-. 


*Not in Chronological Order. This is a 1978 


aa ; decision, 


missing ‘Gicbate. ee in- : 
volving the above- -captioned estate. 


Gladys Marie Bellmard (Ran- 


_ ~~ dail, Preston, Harris) Wilson, here- - 
. Inafter referred to'as the decedent, 
died Sept. 22, 1976, at the age of: 73. 


se hearing was duly held and con- 


: cluded at Pawnee, Okla., on May 19, — 


1977. “Thereafter, on J an. 27, 1978, 


decreeing distribution. meer e 
Thereafter, by letter dated “Mar. : | 


6, 1978, the Acting Superintendent, 
; Pawneo’ “Agency, Oka... submitted — 


Bs deceased Indian’s heirs in a ease. over — 
Se which: the Department. had ; no > jurisdic- 
=. tion. must be dismissed. : ‘ 


the original last will and. testament 


OE the decedent: dated May 1, 1972, 
which the agency, had overlodked!3 in 
‘ the preparation” of the probate file 
. i used i m the hearing of Moy. 19, 1977. ns 
Gy OPINION BY OHIEF ADMIN- 

| ISTRATIVE JUDGE WILSON | 


: INTERIOR BOARD OF. IN- 


4 re a "yeboaring. by jules Taylor. - 


Thereafter, the matter was sched- i 


‘uled. for rehearing. at the “Pawnee : 
— Agency on ‘May 15, 1978, with all - 

interested. parties, ildae appel- 
lant, being advised thereof. | 


At the. rehearing, with appalled, - 
and Theodore Roosevelt. Bellmard 


present, the. judge advised them that 
on cme 1, ee 8, he aad, received a 


; 86D. Noi 


1D 3 eae DECISIONS: ‘OF THE DEPARTMENT oF THE INTERIOR 


| ~ memorandum from. Acting Rights. 
Protection Officer David E. Harri- | 


-. gon, Bureau of Indian Affairs, 


quest. The judge further advised 


the. parties that he would. ‘subse- 
quently. issue a dismissal order re- 


garding the proceedings. 


From the evidence Gehry at the | 


| hearing the judge on Oct. 6, 1978, 


among other things, revoked a . 
canceled the order disapproving | 
will, determining heirs and decree- — 
bate jurisdiction of the proper 
- State or Tribal court and not with 
the Department. Accordingly, the — 
administrative law judge’s order of 
Oct. 6, 1978, should be. affirmed and. 
dent was never notified ‘of the re- 4 a appeal ao dismissed. 
moval. of restrictions on the prop-— 
erty in question ; that the Bureau of 
‘Indian Affairs failed to carry out. 
. the Indian-United States Govern- ~ 


ing distribution dated Jan. 27, 1978, 


and dismissed the. proceedings for 
lack of jurisdiction. It is from the — 


foregoing order that the. appellant 
has appealed. In support of her ap- 
= peal the appellant alleges that dece- 


ment Trust Responsibility and that 


the decedent had always considered 
the property as restricted and tax 
~ exempt. Moreover, the appellant, 
_ because of the BIA’s alleged negli- © 
_ gence in failing to advise the dece- - 
dent of the removal of restrictions, : 


urges the Office of Hearings and 


Appeals to handle the probate of the bs 


decedent’s estate. 


: including certified ‘Bisse’ et: Th 
An: examination of the record, — 
dian Affairs’ documents regarding | 


the removal of restrictions on the 


[86 LD. 


desde 


In view of the sal removal of- 3 


- restrictions by the Department at 


the decedent’s request or. applica- 
tion, the allegations given in sup- | 


port of appellant's appeal a are to no ee 
avail, ae 
[1]. Proceedings ‘for the ‘deer 
mination of a deceased Indian’s — 
heirs in a case over which the De- 
partment had no. jurisdiction must 
be dismissed. Estate of Oh- ste- wat- 


tah, TA-34 (Nov. 7, 1950). | 
~ Clearly, the decedent: ~unre- — 
stricted, estate falls within the pro-. 


NOW, THEREFORE, by vir- 


- ture of the authority delegated to 
the Board of Indian Appeals by 
the Secretary of the Interior, 43. 
CFR 4.1, the order dismissing‘pro- 
-_ bate dated: Oct. 6, 1978, issued by : 

is Administrative Law J udgeSamE. 
Taylor 1S hereby affirmed and the ee 


appeal herein is dismissed. 


This decision i is ane for the De- E 


aa 


| ‘Avixapen H. cae oe | 
i Fears sat Judge. 


I concur: 


Wm. ‘Pia Hortoi:: : 
Administratwe Judge. 


ipioperey eee ‘sup- aa 
ports the judge’ S order dismissing | 7 
probate. ; 
Washington, D.C., indicating that — 
all of the decsderit’s property. was 
| unrestricted, the restrictions having 
_ been removed on Apr. ‘7, 1950, by. 
- the ‘Department at decedent’s: re-. 


Lands: 


: or TITLE: TO CERTAIN LANDS” WITHIN THE. BOUNDARIES. OF THE 20 
: FORT YUMA © (Now CALLED QUECHAN ) oe. ‘RESERVATION | 
- January & 1979 


: TITLE ? 10 CERTAIN LANDS WITH- 


_ IN THE BOUNDARIES OF THE FORT 
‘YUMA (NOW CALLED QUECHAN) 


INDIAN RESERVATION 


M-B6908 


“January 2, 1979. 
Ceded’ Lands" 


1. ‘Indian “Tends: 
Statutory: Construction: | Generally 


7 ‘When interpreting ‘Federal ‘agreements : 
and statutes pertaining to Indian Affairs, — 


- one must consider the legislative history, 
as well. as surrounding circumstances 


and subsequent administrative practices s; 


Ns -to determine what the parties intended, 


derstood the agreement to mean. Doubt- 


ful expressions are ‘to be resolved in betes 


: Indians’ favor. Zs co 
| 2, Indian. ianiss: ~ Ceded. ‘an 
Statutory Construction: Generally — 


| and cannot be lightly inferred. 


The Agreement of Dee. 4, 1893, penween 


yided for a conditional cession of the 


nonirrigable’ land of the Fort Yuma Res- 
_ ervation. The conditions which included - ome 
allotment and sale of surplus irrigable a 
land and. the opening of nonirrigable_ 

4 lands to settlement and entry, did not. 

- -oceur during the decade following the 7 


| agreement. and ratifying statute. 


ie Act. of: Apr. 21, 
Trrigation—Statutory _ Con- 
struction: : Generally — 


| guished ; | 
(1977), Title to Certain Land Within 


1904—Indian | 


See: 25 of the. re of Ae 01, 1904 (33 | 


Stat. 189, 244), which authorized the ap- _ 


plication of the 1902 Reclamation Act to 


the Fort. Yuma and Colorado River Res- _ 


-ervations, and which provided for ‘the 7 
| allotment and. sale of surplus irrigable _ 
lands: on. those reservations, ‘was unre- 
lated to and was not intended to effect 


the conditional. cession provided for ‘jn: . 
the 1893 agreement and. the 1894 ratify- 


ing statute: 


This. opinion ovetrales: two. previous 7 
Solicitor’ s Opinions on the same sub- 
ject: M-28198 (Jan. 8, 1986), finding, 


inter alia, that the Indian title to cer- 


tain lands within the Fort Yuma In- 
and in particular, what the Indians un-- | 


dian Reservation has been extin- . 
and M-36886, 84. LD: 1. 


the Boundaries of the Fort Yuma 


Indian Reservation. as: Established ey | 
7 the Executive Order of Jan. 9, (1884, 

Congressional intent to ‘modify or: abro-. 7 
gate Indian property rights must be clear ee | 


i onerce OF THE sali 
8 Act of Aug. 15, 1894—Indian @ 7 
Lands: Ceded Lands 


OPINION BY 


| December 20, 1978 


To: Srorerany 
the Yuma (now ‘Quechan). Indians and 
the’ United States, ratified in the Act of 
“Aug. 15, 1894, (28 Stat. 286, 332) pro-. 


From : Sotscrmon i 


Supsgcr: : Tire TO , CERTAIN Lanps 
| Wirnr THR © Bounparms OF 


ie THE Fort YuMA (Now Carzzp 
| Quncuay) Inpran -Reserva- - 


The ‘Quedban ’ Taian Tribe, he - 


. Bureau of Indian Affairs,* and the 


Memo - of. Nov. 16, 1977, from. agtiue 
-_ Assistant - Secretary for Indian: Affairs’ to 
ee Solicitor: for Andian Affairs. Pow aanks @ 


oe ‘DECISIONS: OF THE 


- Chatman of the Sonnie ‘Committeo 
on Interior and Insular A ffairs,? 
have requested this Department to 


reconsider the ‘legal . question of 
-- svhether the’ Quechan Tribe'retains | 


; ownership: of approximately 25, ,000 
acres of nonirrigable land within 
the boundaries of their 1884 Execu- 


tive Order Reservation. This ques- E 
tion has been considered on two pre- 


vious occasions by the. Solicitor, re- 
sulting i in the issuance of ‘opinions 


in 1936 (M-28198), and 1977 (M— 
36886, 84 I.D: a which: have con- 


-olnded: that title to this cae was 
unconditionally * “ceded | the 


United States by virtue ofa negoti: | 
ated: 1893 cession ‘agreement; ‘and : an. 


1894. statute, ratifying such. agree: 
ment. (28 Stat. 286, 332). - 


' Prior to the issuance of. the’ 1977 a 
| Solicitor’ Ss ‘Opinion, a draft Solic- — 
_itor’s Opinion: to the opposite ef- 
fect was widely . circulated.. That 
Opinion concluded that the 1893 — 
agreement and: 1894 ratifying stat-.- 
ute provided for a conditional ces-_ 
sion of the nonirrigable lands, that 
the conditions ° ‘were not fulfilled, 
and that the cession of the. nonir- 
_ rigable lands had therefore not been’ 
effected. Department files: on this’ 
subject: reveal that the draft opin- 
ion was seriously. considered, and — 
| that extensive: preparations. ‘were. 
| made. for the j issuance of a decision : 
‘in favor of the tribe. The February 


1976 decision by. the Solicitor up- 


a holding the 1936 opinion. was an un- 
_. expected event. The Senate Sub-. 
7 committee | on Indian Affairs held - 


 @Letter. of Feb: 8) 1977, from Mianioe Henry’ 


: J ackson. to Houorable Cecil Saeed ache 
_ of the nat of the. Interior. ae | 


‘DEPARTMENT. 


OF THE INTERIOR 


x hearings j in . May ant Jur une. of 1976, 
_ to air the controversy and learn the | 


legal basis of. the 1976° decision by 


the Solicitor. In those hearings, the 
Secretary agreed to direct. the So- | 


licitor to prepare a written legal | 
opinion supporting | the 1976 de- | 


cision. A written opinion, M- 36886, 
was published on Jan. 17, 1977. 
The sharp. and continuing di- | 
vergence in legal views with respect 
to-this issue have persuaded me that - 
the matter. merits reconsideration. _ 
Accordingly, I directed. review of 
the Department’s files and all pre~ 
viously: prepared legal opinions to __ 
provide an independent evaluation — 
of the Quechan claim to the 25 ,000 
‘honirrigable acres, 


Having reviewed ate eyiluaten. 


r conclude that the 1893 agreement — 


and 1894 ratifying statute pro- 


vided : for a conditional cession of | 
the nonirrigable acreage. The con-. 
ditions --articulated -in the agree- 
ment, which. included the allot- | 

ment and: irrigation of irrigable 
~-land.to the. Indians, the sale of sur- 
plus to settlers under strictly pre- 
scribed conditions, the construction 
of an “irrigation canal, and the 
opening of nonirrigable lands to 
settlement, were not met by the 
United States. No lump sum, Or 


other form of. compensation, was 


provided for the land cession. Al- 
: lotment and. irrigation did not. oc-. 
cur on the reservation until Con- _ 
gress passed a 1904 statute (33 Stat. 
| 189) which applied the Reclama- 
tion Act.to the Ft. Yuma and Colo-— 
_rado River Reservation. The1904 
Act appears to be totally unrelated 
to the 1893 cession agreement, Ox- 


[86 ED. as 
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: cent for mention. of 3 ita in 1 the legis: 
lative history as part of. the 
explanation, of the continuing lack 


| short, “the conditional. cession .1n- 


1893. was never effected and the title. : 
to the nonirrigable acreage, there- : 


fore, remains in the Tribe. - 


reveals that the nonirrigable lands- 


- were: administered as tribal. lands | 
| until the 1936 opinion. of Solicitor 
| Margold. See: footnotes 8 and. 9, - 


- fra, ‘detailing the numerous occas- 


_ - sions on. which actions: were taken — 
by the Department. during. that~ 


period on the. basis: that these were : 


4S Indian lands. . 


In ‘the more. than: “foxty "3 years 


by: Congress and still others were: 


granted by Bureaus in this Depart- 


ment. My recognition of title in the 


_ Quechan Indians is subject to these 


valid third, party interests. The 


_ “Quechan Indian. Tribe. has | ‘pre- 


viously recognized that: their title. 


will be: subj ect to each of-these third. 
party interests and. also. to. lands _ 
-.. taken by the United States for Tec: | 
—e lamation | purposes. | 


2 Bachgrand. Facts. . 7 eo - 
~The Fort Yuma Reservation * was. 
created: by executive order: on Je an. 


9, 1884: 

_ fairs—Laws and Treaties 832.) In - 
1893, the Quechan Indians sent a _ 

-_of.irrigation on the reservation. In. | 


fying 


(1 ‘Kxpplen, India, At 


petition to: the. President and to 


Congress in which they indicated a 
willingness to cede’ their rights in 
their reservation: in return tor re- 
Af. ” calving allotments of irrigated land. — 
The records of this. Department | 
2d. ‘Sess. 14-16 (1894)). The In- 
-dians- expressed belief: that they ~ 
would i improve economically if: they 
had smaller, individual units of ir-— 
-rigated. ‘land. suitable for. farming. 

; In 1893, an agreement was negoti- | 

- ated providing for the allotment of — 
irtigable lands; the sale of surplus Si 
_irrigable lands: ‘under ‘strictly pre- _ 


scribed ae the’ holding’ of a 
since this Department. first. ruled’ 5 | 


that the land in question did not. 

: belong to the. Quechan ‘Tribe, third 7 
parties. have. acquired . various in- 
 terests such as easements or. rights” 
of way. Some of these interests ex- 
 isted prior to the establishment of. 
the reservation, some were granted 


(S. Exec. Doc. No..68, 53rd Cong. 


a the opening: of niétirrrisable 7 
acres. to settlement under. the gen- 
eral land laws of the. United’ States: — 
There: ‘was no: other provision. for a. 


lump stn payment or for any iden- — | 
tifiable : consideration: The.agree- 7 
ment was ratified by Congress in 


1894..(28 Stat. 286,332). The: rati= 
act. further. provided that 
construction of an irrigation canal 


— (the ‘right- -of- “way - for’: which had | . 


been granted» in. an 1893 statute) 


would have’ to be. commenced with- 


in 8: years of the date of passage © 


of. the act :or the right-of-way 


would | be for feited:. In addition, 
each. adult, male was to. receive free. 
water for 1 acre of. his allotment 


ve over a 10-year period. — 


During the. following co al: 


| banat did not oceur, the President -_ 
did not. proclaim’ the nonirrigable = 


Oe 8 ‘DECISIONS oF THE 


= lanag a ane of the ‘public domain 
_ and open to settlement, and the irri- 


z gation canal. was not built. Then, 
on June 17, 1902, Congress passed 
_ the Reclamation. ‘Act (39, Stat. 388). 


In 1904, mindful of the continuing 
— -and- unsatisfied need for irrigation 
~ on both the Fort Yuma and Colo-_ 

rado River Reservations, Congress — 

passed an Indian Appropriations — 

Act. which extended the benefits of 

the 1902 Reclamation Act to. those. 

- two reservations, and which pro- 
vided for the allotment: of irrigable | 


land to.tribal members and for the 
sale of surplus irrigable lands to 


non-Indians (Act of Apr. 21, 1904, _ 
83 Stat.-189, 224). The terms ‘under < 


the 1904. Act for the sale of surplus 
Jands and for holding of proceeds 


differed’ significantly from those in 


1893 agreement and 1894 ratifying 
act. The 1904. Act was amended in 
1911 to increase the allotments to 10 


acres. (86 Stat. 1059, 1063.) Allot- 


ment of irrigable lands was com- 


pleted by | 1912. The irrigable lands © 


were fully disposed of by.1949. The 


85 000. nonirrigable acres were not. 


roraened to the public domain, 


opened to settlement and disposed 
of. They are the subject of this 
opinion. While the ‘majority. of. 


these lands: continue to be nonirri- 


eable, it is estimated that between 7 
5,000 and 5,500 acres, the bulk of 
whieh are in California, a are. | ps 


| ticably” irrigable. _ 


7 Legal Analysis—1893 Agreement 
: and 1894 Statute ae 


~ The resolution of. fie title. ques: 


ue tion turns, I believe, on the correct 


. | antes pretntion of the 1893 agree- 


DEPARTMENT 


- had an obligation. to- safeguard | 
; ‘property of the Navajos when they were 
dealing with third parties, it is clear that 


U.S. 404 (1968) ; 


or THE INTERIOR | “188 LD. 


ment aaa the meeving. ‘statute. 


Case law establishes that when in-. 


terpeting Federal agreements and - 
statutes pertaining to Indian At- 


fairs,.one must consider the legis- — 
lative history, as well as surround- 


ing circumstances and subsequent. 
administrative practices, to deter-— 


mine what the parties intended, — 
and in particular, what the Indians _ 


understood the agreement to mean. 


In so doing, doubtful expressions — 


are to be resolved in the Indians’ 
favor, > Clearly, such interpretative 


approach. is appropriate in a case 


such as this where the trustee is 
_ examining and interpreting a trans- 
action. involving valuable assets of 
its ward, and in which the trustee is ~ 
- the other party to the transaction, 


who stands to gain from the dis- 
position of the assets other than to 


: the tribe. As stated in the case of 


Navajo Tribe of Indians v. United 


| States, 364 F.2d 320, 322, 828 (Ct. 
Cl. 1966) : 


Since the Department. of the Interior . 


the 


an even greater duty existed when the 
Depar tment itself. entered jnto. transac- 


| tions with the Indians. . +e Because of 


is ease ate _ ‘United wine oa 


Pacific R. Co., 314 U.S. 889 (1941) ; 
v. Washington, 420 U:S. 194 (1975), Rosebud 
Sioux Tribev. Kneip, 430 U.S. 584 (1977). 


. The conclusions of this opinion flow from — 


premises which differ from those in the 1936 . 
and 1977 opinions in two. fundamental re- 
spects: (a) a.finding that the documents, 


yather than being clear, contain ambiguities ns 


in critical areas; and (b) canons of construe- 
tion applied here are those which are uniquely 


applicable to controversies’ involving Indian 


rights as opposed to those which may y apply to 
controversies generally. i 


United States v. Santa Fe : 
Antoine 
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7 - : ‘this. and because of the Government’ 'S spe- ; 
— Gial duty toward the Indians, the various 
dealings: must ‘be Rada scrutinized. “. 


mo 


- vadifping statute i is sufliciently c seen 


with regards to the cession of the 


- | Article i: ‘The said Yuma Indians, upon 
the conditions hereinafter expressed, do. 
’ hereby surrender and relinquish to the 


United States all their right, title, claim, 


a and interest in. and to and over the fol-— 


oa lowing described tract of country in San 


Diego, California, established: by execu- 


tive order of January 9, 1884, which de- 


scribes its boundaries as follows ° ae ae ae 


ae | (Tialics added. - 


The remaining articles ee ee 
a): agreement, provide for the allot- 
ment of irrigable lands to Indians, 
the ‘sale of surplus. irrigable lands 
to settlers, . the manner in which 
© guch’sale was to be conducted and 
me proceeds thereof handled, the issu-— 
fs ing of trust patents and. the open- 7 


ing of lands, not subject: to irriga- 
tion, to settlement. - . 


phrase, “wpon the conditions lere- 


 inafter expressed” and the phrase, — 
- “do hereby surrender and relin-— 
quish.” La Also, the remainder of the 
: agreement. does not ‘list conditions 

or governmental duties, ‘describing - 

them as ‘such; this makes it difficult — 


_to discern front the face of the doc- 


ument, Saiich of the Aptiisa: ‘con- : 


tain. “conditions or: compensation. 7 


which might affect the relinquish- 
ment, Article VI, the only article — 


‘specifically relating. to’ the non- 4 
~ irrigable lands, merely provides for 


- _ the ‘fugure. opening of such lands: to 
nonirrigable lands .to compel one _ 


- . } interpretation. over. another, The 
~~ actual pounce of the cession. Ar- 
ticle is: aug peat,” 


settlement—suggesting a cession in 


. trust, 4¢., a cession solely: for pur- — 
_ poses oe permitting ‘the United — 
_ States to act as broker with respect — 
to those lands. See Ash Sheep Co. 
oY. United ‘States, 259 US. 159 3 
» (1920). ‘The corresponding provi- — 
sion in the ratifying statute pro- 
vides: that: the: nonirrigable | lands — 
shall become a part of the. public — 
domain, and. shall be opened to 


settlement by Presidential procla~ 


mation. The language is in the 
' future tense and requires executive | 
action... ‘Lastly, while the Article — 
“providing for the sale of-irrigable _ 


lands provides for holding proceeds 7 


for the tribe, there is no corre- 
‘sponding arrangement expressed, re- 
garding the sale of nonirrigable — 
lands. This raises ‘the question of. 
- whether the: same arrangement was 

intended, or. understood, for: the 


‘In ‘Article T, eG saat es " nonirrigable lands. - 


. . conflict of. meaning, with regard to 
timing of the cession, between the — 


-Under . these Medes ‘ihe | 


language is not clear and unambig- “ 
uous on its face. It is. not clear‘to 


me, from the cited language, that — 
the Indians immediately ceded title — 
to all their reservation lands, for. 


no money whatsoever, and without — 
actual performance of certain acts. 
by the U.S. Government. a 


“Because the language of | the 


; agreement, and. statute is. not clear, . | 


_ rather. than conditions, | 
~ Corbin, Contracts, 8.635 (rev. -ed. 
1960); 5 S.. Williston, .4 Zreatise j 
on..the. Law. of: Contracts, § 665. 
 (WELE. Jaeger ed. 1961), and the 
. general principles . of real estate 

law. which favor: covenants. over. 


The 
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visions of contracts as promises 


conditions. : See Q. R. Powell, 


Law of Real. Property, 88 187, 188. 


(1974); ef. T. American Law of “utes Congress: added’ statutory pro- | . 7 . 


. visions. concerning the construction — __ 
of a. canal requiring that it. be com- 7 
~menced within 3 years or the might 
‘of way previously granted would be 
7 forfeited. The Indians, perceived : 


Property, 82.8. (1952); 5 id. § 21. 8 


| (a). ‘Technical rules of conveyance . 
should not: be. applied in the. con- 


struction of agreements between the 
‘Indians. -and- the | 


US. 620 (1970). Rather,. as noted 


above, the focal point of such con-— 
: struction i is the intent of the parties. 
| Thus, | ‘when, construing another 
cession. agreement. containing con- ~ 
ditional language, the . Supreme 
Court examined legislative history, - 
contemporary: statements by tribal 


members, actual benefits: delivered 


to: the. trifie- (4. e.; lump sum-pay- 
ment) and subsequent treatinent of - 
District - 
— County Court, 420 U.S. 425. (1975). : 
In finding that.an immediate cession 
was effected, inspite of seemingly . 


. the -lands. DeCoteau v. 


conditional language, the Supreme 


_ Court relied heavily on the facts 
that a sum certain was paid for the 


lands’ and | that: there was, no evi- 


~ dence. that the lands were subse- 
quently administered _ as. Indian | 


-Jands. (DeCotea, supra at 448). 


numerous. 7 
counts of the cession, which showed. 
that at least: some Indians believed aa 
Ane had sold their land. . a 
BA AL 
= this case is quite different. from that 


| Government. 
4 Choctaw Nation ve Oklahoma, 397 


186 LD. 


| it is necessary ie resort to ‘rules of | Furthermore the Court. examined oF 


—_ interpretation. I am aware of. the — 
general. principles | of contract. Jaw. 
~ which favor the construction of: pro- : 


| contemporaneous ac-. 


~The background information in 


in DeCoteau. The legislative history 


‘indicates that the main purpose of — 
the. -Agreement—from the stand- — 


point of the Indians who sigtied it;*: 


and the Congress that ratified it >— 
_ was to provide irrigation to the res- 
~ervation. Indeed, in the 1894 stat- 





In a Ea ee etter from’ “the 


Indians to: the President | and Congress, | the 


‘Tribe explained why. they were @ welling to cede 
‘their lands: aa 
a We: believe if farnished with a. that iene aa 
‘of land, with water to irrigate it.and with 
“the means: of. cultivating:: we could: improve 
our. fortunes to the extent of securing at.least 
all the necessaries of life. ‘We believe if the 
land: pow embraced in our reservation. could’ 

- be. thrown open to ‘settlement an irrigating ss 
ditch» would be built through © the reser- | 
vation. | 


ek While with water. the soil is 
fertile, ‘nothing will grow ‘without ir rigation, 
for there is no rain. Bence wé want the ‘ditch 


‘built so: that: we.can get water and have early 
and large crops. like our white friends. ‘Weare 
willing: to give up a large part. ‘of our reser- 
vation. because as it is it is ‘worthless: to. us, 


tf we can have small tracts set ayer for our a 


-use.”’’ 


(Italics added), : : 
‘bSrd Congress, § 2d Session, Senate Bx, Doc. 


- 68. at 14-15; 


5 The paramount reason for: the: proposed 
Agreement: is found in: ‘the proposition . of the 


Colorado River Irrigating Co. to furnish the 
P Yuma. Indians with water for irrigation pur- 
"poses. 58rd. Congress, . ‘2d Session, House Re- 
‘ port No, 1145, at 2. See also Senate Ex. Doc. © 
68, ‘supra. Later legislative . history affirms — 


‘this view of the 1894 ‘Act.. 58th Congress, 2d - 
Session, Senate eport 1660. . 
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- farming aed allotmiente® as the 
key to achieving their goal of eco-— 
nomic improvement | ‘anid’ they of- 
- fered'to cede their reservation in re- 
turn for irrigated allotments, per- — 


| i. haps’ believing they had to do so to 


i. entice Government action (since the 
-cession- -allotment. 
agreements was a prevailing prac- 
' tice.at that time). There is no evi- 


negotiation of — 


_ dence that obtaining money as the 


desired compensation was: consid- 7 


ered by the Indians. 


Evidence of either the ‘Goverti : 
ae honk or the tribe’s intent regard- 
ing the nonirrigable lands is incon- 
__ elusive. There is nothing to suggest — 
_ that the Government wanted to ac- © 

7 quire the nonirrigable lands. In the’ 

~ negotiated agreement, the Govern- 
ment did not specify any compensa- 

_. tion for the nonirrigable lands, 
whereas it did clearly provide com- 
pensation for any irrigable lands 
 that.would be. removed. from Indian ~ 


$348 (1976). This failure of com- 
pensation for the nonirrigable. lan ds 


seems a crucial “oversight” of | the 


agreement. 


To be sure, en oat ie 
simply taken the nonirrigable lands ‘ 
pa Article VI of the. Agreement 


ec 


. (1891); ; CON. Cotton, 12° L.D. 205 (1890). 


with ‘no esiiborention® However, , 


evidence’ of such intent is ‘not ob- — 
vious. First, the Government had 


proceeded by agreement with the © 
Indians. ‘Secondly, the Agreement — 
and statute were intended to imple- © 
ment the General Allotment Act, - 
which authorized. the ‘Secretary to a 


negotiate with Indians for the ces- _ 
sion of, their lands only under such | 
terms as were “just and equitable. ee 


Congress, and the Department, it * 


seems, were acting. more in their 
guardianship capacity,’ and not Ins 
a confiscatory. manner, 


‘There is, moreover, nothing i in the :. 


; history of that time indicating that. . 


the Government had any. particular 
interest in acquiring the lands in’ 
question. By contrast, in the case of | 


‘the cession ‘agreement: construed in 


the DeCoteau case, Supra, there was 


‘ evidence of strong pressure by non- : 
Indian settlers on the Government — 
to acquire particular Indian lands. 


ownership. ‘This is a particularly ’ so'that the settlers could: move in. : 


_ - troublesome point because the ces 
- sion agreement was negotiated pur- 
-suant to the General Allotment Act 

which authorized the Government : 

to negotiate: for the cession of sur-_ 

a plus Indian lands,, upon just and 

equitable terms: (Act of Feb. 8, 

1887, 24 Stat. 389, $5, 25 USC. 


Not only is evidence of such. pres- | 


-sure totally lacking in this « case, but _ 
the Government’s failure to ever 
open. the land to settlement: strength- | 


* ©The conte: ice: held. that Congress | tee . 
the executive, for that matter) could constitu- 
tionally take the land of.an executive ‘order 


reservation even without providing the ‘tribe 
any. ‘compensation. Sioun fribe v. 
- States, 316 U.S. 317 (1942); - Hynes v. ‘Grimes — 
Packing Co., 337 U.S. 86, 108-104 (1949). The _ 
result of these cases, however, was-not clearly — 
- anticipated... in 1904... Cf. 34 Op.. AG. 181 


United 


(1924); William F. Tucker, 18 L.D. 628. 
7Shoshone Tribe v. United States, 299. 
U.S. 476 (1937); United States v. - Creek ; 


Nation, 295° U.S. 103, 109-110 (1985) ; “Lone - 


~y, Pueblo of Santa .Rosa, 249, U.S..110, ‘113° 
(1919); United States \ Vv. Tynah, 188 U. 8. 445, 
aes (1903). 4 oe o . 


_ ens the impression that no one was - 
very interested. in, much Jess. had 


specific designs on, the land, 


There is a similar lack of ae : 


as to. how. the Indians understood 


the agreement. to affect the status. 


of the nonirrigable lands. It. must 


be remembered that Article VI of 


the agreement did not refer to the 
cession or sale of nonirrigable lands, 


nor did-it state they were returned 
to the public domain. It merely 

stated they would be opened to. 
settlement. One might assume that 
because the Indians expressed inter-. 

est in farming. irrigated. land, that. 
the Indians were as disinterested j in 


the nonirrigable, land as was. the 


therein, i is & further assumption for 


= which there is: ‘simply no evidence 


~ and, therefore, which we are not 


justified in making. Belief that non- | 
Indian settlement on such lands to. 
bea benefit, to the. Indians and, : 
therefore, a condition. of, or com- _ 
s pensation for the cession of such 


in strict, technical sense, Be 
. map (Claims Exhibit RO-13); ; U.S. Reclama- 


. tion Service maps.of the Yuma Project in its 
mediate cession. However, it is not - 


clear that these Indians—who were 


| lands, 
| possible theory supporting an im- 


not: versed | in either the English 


cs language or such a sophisticated ; 
‘they 


: concept—understood that 
would be giving up valuable real 


estate in exchange for the. “privi- - 
lege” of having non-Indian settlers 


as neighbors on. their reservations. 


-. In addition to the lack of pay- 
_ ment, and the lack of evidence that 
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the parties intended the transfer of iy te 
the nonirrigable lands, this case dif- a , 
fers sharply from that in. DeCoteau fen 


and in Rosebud Sioux Tribe, supra, 


in that the Department of Indian _ 
Affairs continued to administer the 
nonirrigable lands in trust for the 
tribe in the granting of leases and) 
permits and in holding rents i m trust / 
for the tribe. . | 


The pen ieee 4h intensive file : 
review, conducted in 1975 by staff 
of the Solicitor’s Office and detailed 


below, show a clear and basically 
consistent history of administration 
of the nonirrigable: lands by the 
Bureau of Indian Affairs prior to — 
the 1936 Solicitor’s. Opinion. This 
Government. But, whether the In- . 
dians understood. that ‘they had | 
- casually . given away ‘such. land, 
- without any apparent compensation, : 
and. without retaining any interest 


administrative. history. was ac- 
knowledged in-the 1936. Opinion. 
Maps of the area issued between 


(1894 and 1936. include the ‘Fort 


Yuma Indian Reservation and de- 
pict its. boundaries as declared in ~ 


: the 1884 Executive, Order. The 





8 Hg., U.8.G.8.' map; “Colorado. River from 
Black Canyon, Ariz.—Nev. to Arizoria—Sonora 


Boundary,” surveyed in 1902 and 1903 (Bx 
hibit RO-13, Quechax Tribe v. United States, 
- Indian: Claims Commission Docket No. 320 


{hereinafter cited as Claims Hxhibit- I; 





~U.S.4.8. map “Yuma Quadrangle, California~ 


Arizona,” ed. of Apr. 1905 (BIA Files, 
Phoenix) : 1936 reprint of ‘Apr... 1905 -U.8.G.8. 


annual reports to. Congress (¢.g., Third Annual. 


Report: 1903-04, at 192-193 (2d ed. 1905) ; 

Fifth . annual 
(1907)); U.S. Reclamation Service. Map No. |. 
16774 (Jan, 1946). (Yuma Project File 154—D, © 

. AG610158 ; 


‘Report: 1906, at 100-01 


File 154, — “Lands—General,” ee 
A609223) ; ‘ Uz S.. Redlamution: Service Map No. 

(1917) .(Yuma Project File 154, 
“T,ands—General, 9 A609224, 2-328). The latter 
two maps, which were produced after issuance 
of the Indian trust allotment patents on Feb. | 
5, 4914, show the Indian Allotments. (Or 


- Indian Unit) and continue to-depict the en- 


tire area. encompassed - -by. the. 1884 Executive 


“Order: as the Yuma Indian Reservation. The . 


field notes, reports and official plat of survey — 


prepared by General Land Office ‘Surveyor 


[86 LD. 
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INDIAN RE SERVATION . 


aL onuory e, A979: 


| Buscea, of Pee “Manawements 
plat records, as well as the “original 


the- nonirrigable lands © 





RN, 8—Continued” aS 
John L.: Warboys between 1931. and 1934, AS 


well as the underlying assignment instructions - 


(Special Instructions. Group 264, Calif.) re- 


Peatediy refer to, affirm and adopt the “West | 
: ‘Boundary of the Yuma Indian Reservation” as . 
- deseribed im: the. 1884 Executive Order and — 
. fixed by the Ingalls survey in 1895: and’ Gen- - 
eral. Lend: Office Special Tngtruetiona Group 


281, relating to T. 16 8., R. 23'E., §.B.M., 


| dated . Apr. 15, . 1932, refers to. “that: portion — 
«OF the Yuma Indian Reservation lying between | 


the . Reclamation: Levee: and: the. abandoned 


| channel, of. the Colorado. River” (Claims .Eisx- . 


‘hibit | RO-18 , and; .supporting . documents): 
: Additional , ‘maps; recognizing the. continued 


existence of the reservation as, described in the 


1884, Executive ‘Order. ‘are listed’ in note. 9 
infra... 


2 “Map | of. ihe: ‘Definite ‘Location: of hes 
- Southern Pacific Railroad. in the Yuma Indian 
.. Reservation, Calif.,” G.L.0, wo. 506131~1915,. 
submitted to the Indian | 


surveyed Dec. 1906, ) 
' Agent, Yume Indian Reservation, Mar: 15, 


1907, and approved. by Acting Secretary of the. 


Interior George W: Woodruff on June 18, 1907, 


' subject to the provisions of the Act of Mar. 2,~ 
° 1889 (30 Stat. 990, as. amended, 25 -U.8.¢0, §§. 
. 812-18 (1976)) (BIA Files, Phoenix): (the 
BLM plat records for sec. 36, T. 16 S., R. 22- 
_E., Record issuance of ‘another right-of-way : 
to. the railroad-under the 1899 Act, with juris-— 
diction in the BIA on July 29, 1926 (R. 1359; 
“Map of the Definite Location of — 
the Inter. Calif. Ry. in Yuma: Indian Reserya- - 
. tion, Calif,” recelved by Superintendent Kegan, | 
Yuma Indian Reservation, Sept: 80, 1909, and — 


approved by the Department Feb.. 10, 1910, 
under the Act of Mar. 2,- 1899, with the 
* schedule of compensation to the Indians re- 


quired by that act being approved by First. 


' Assistant Secretary Frank Pierce on May 14, 
1910, pursuant to the recommendation of 
Superintendent Egan and Commissioner of 
’ Indian Affairs Valentine (BIA Files; Phoe- 
nix); “Proposed Telephone and Telegraph 


Line Crossing the Yuma Indian Reservation,” 


| The Cominioner of Indian. At 
fairs” issued trader’s: licenses to | 
documents signed at the Secretarial | 
evel, show that all rights of way 
oe issued by the Department across 
‘(except 
those which may have been issued 
by - the Bureau of Reclamation 
within its own rights of way) were | 
issued under statutory authority 
| pertaining to Indian reservations.” - 


occupy and use nonirrigable | land 


_ on the reservation, near the western 
7 boundary until the j issuance of the | 


Pacific Telephone and Téiesraph Co., Right of 
Way Map LA 011977, approved by First, As- 
sistant Secretary. of the Interior A. A. Jones 
ou J uly 3, 1913, pursuant to the Act of Mar. 
4, 1911 (36 Stat. 1258, es amended, 43 U. 8.c. 


.§ 961 (1970)), with the requisite finding for i 
Indian reservation lands of compatibility with i 


the publie interest being made by the First 


‘Assistant Secretary by. notation on the July 2, 
1913, memorandum from the Second: Assistant 
Commissioner of Indian Affairs to the Secre- 


tary. recommending approval, and with rental, 


‘payable to the aecount of the Quechan Tribe, 
being set at. $8.66 for the first year (Claims 
Exhibit - RO-3). (related. documents show the  — 
rental fee was collected on. behalf of the Tribe 


for the full 50 year term of the right of way) + 


2 “Center. Line Location Map of Proposed High- 
line Canal from Laguna Dam to Imperial Vatl- 
“ley and Location of Power Plant,” dated June, 
1915, shewing the. reservation | boundaries as . 


established in 1884, submitted for the approval 
of. the Secretary . of the Interior pursuant ‘to 
Sees. 18-21 of the Act of Mar..3,-1891 (26 Stat. 


— 1095, 1101-02, as amended, 43. U.S.C §§ 946— 


49° (1970), sec. 2 of the Act of May 11, 1898 


(30. Stat. 404,.a8 amended, 43. U.S.C. § 951), 


and the Act of Feb. 15,. 1901 (31 Stat. 790,.as 
amended, 43 U.S. C, § 959- (1970)), all-of which 


authorize rights of way: through Indian reser- _ 
vations as .well- as public. lands: (BIA Files, | 
_ Phoenix—no indication as to. whether the 
“right . of. way was. approved) ; ‘Memorandum | 
dated June 6, 1917, from Assistant Commis-. 


sioner of Indian. Affairs. Meritt. to Commis- 


sioner Tallman. of the. General Land’ Office, 


responding to the Jatter’s. request for a. report - 
on the application of the Coachella Valley Ice 
and Hlectrie Co. for a right of way for an. elec- 


‘trical - transmission line aeross Yuma Indian on 


lands (all in. the nonirrigable western portion - 
of the 1884 reservation), advising that “the 

proposed. right of way involves no. Indian allot- 
ments but. crosses a portion. of the Yuma — 


: Indian Reservation which is absolutely waste — 


desert - land. and upon which no Indians. re- 


; side,’* and. recommending. approval of the ap-. 
plication with an annual charge of $5 per-mile - . 
as eompensation for damage to the Yuma 


Indian. Reservation lands involved (BIA Files, 
Phoentx) ; “Proposed. State Highway Through 
Yuma Indian Reservation,” Calif. ‘Highway 


Commission, dated July 16, 1923, as amended 
by maps of changes “A” through “‘D’”, dated — 


Sept. 28, 1923, through May 1924, approved. 7 
(Continued) 


1936 “Solicitor’s Opinion. a Shady 


and gravel leases were issued by the — 
Bureau of Indian Affairs. on tribal | 
unallotted lands within the Yuma 


| Indian Reservation from. at least 


1929 to 1936 pursuant to sec. 26 of - 


the Act of June 30, 1919 (41 Stat. 
3, 31, as amended, 25 a cee 


PN. 9-—Continued: ° re 
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Bawards on Oct. ‘10, 1927, subject to the pro-- | 


_ visions of the ‘Act of Mar. 3; 1901 (81 Stat. 
1058, 1084, 25 U.S.C. § 811 (1976)), and 


; amending the right of way as originally. ap- 


_ proved’ under ‘the’ same act on’ “Nov. 9, 1917 
(Claims Exhibit RO-8; ‘BLM Plat Records, 
Sacramento) : 


- lamation Service “power | canal from siphon 
drop to Araz” across the Yuma Indian Reser- 
vation, withdrawing ' ‘and reserving 236.05 
acres of reservation land, of which approxi- 
mately 3.5 acres. were allotted lands, recom- 


- mended. by Director and Chief Engineer Davis 
of the U.S. Reclamation Service on Apr. 15, 
1918, coneurred in by Assistant Commissioner 
- of Indian ‘Affairs Meritt: ‘on the “understand- 2 
- ing that adequate compensation be assessed 


a and paid. for. damage. to Indian lands involved, i 
concurred in by Commissioner Tallman’ of ‘the 
General Land Office, and ‘approved on June. 17; 


. 1918, by Assistant Secretary of the Interior S. 


G. Hopkins. under secs. 13 and 14 of: the Act of 
June. 25, 1910" (36 Stat. 855," "858, 43 U.S.C. 


- 4606167-68) 5 “Southern Pacifie Railroad 


Station Grounds”. map received by the Super- - 
intendent of the. ‘Yuma Indian. ‘Reservation. 


June 380, : 1928, and. ‘approved ‘by -the: Depart- 


‘ment on Dec. 18, 1928, pursuant to the Act of. 


- Mar. 2, 1899, ‘supra (Claims Exhibit RO-11; 


eo BLM Plat Records, Sacramento). The Bureau 
of and Management: plat records. in Sacra: 


mento, Calif,, show: three additional rights of 
way issued” under statutes governing’. Indian 
‘Teservation: lands: and noted as ‘being under 


the jurisdiction of the Bureau of Indian | 


Affairs: a highway’ tight of ‘way, R 2704, 


issued Oct. 24, 1930, under the Act of Mar. 3, ; 
1901,° supra, -a ‘teleplione ‘and telegraph’ line 
_ right of way, ‘S$ 3489; issued June. 14; 1927, . 
under the Act of Mar. 8, 1901, supra, and a 
transmission and telephone right of way, LA _ 


4052 ie 
04.0525, issued Mar. 23; 1927, under the Act of _ preceding paragraph of: this note. Similarly, 


- Feb. 15, 1901, supra. ~ 


20 Trader's: ‘License covering. 80 acres in the 


N/2: of the NW/2,'8ec. 25, T. 16 S.; R21 E., 
S.B.M., issued.” to. Robert’. M. Goebel ‘Jan, 1d. 


1928, to James H. Maxey Aug. 6, 1929, and — 
; ther ‘eafter to Maxey and later: his widow, Mary. | 
A. Maxey, -through ‘various renewals (BIA 


Files,. cee 


DECISIONS, OF THE DEPARTMENT oF THE INTERIOR. 


Order of withdrawal and reser- ._ 
vation of a right of way, for a: ‘proposed Rec- | 
' Fort Yuma Indian Agency on Mar. 18 and Apr. 
2, 1935, within.60 days of location as required 
_ by. the 1919 Act (BIA. Files, . Phoenix, Claims ° 
_ Exhibits RO-4, RO-12, RO-15). @ 
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-(4976)). The tracts. Sabich aes 
described were all nonirrigable : 


- lands in the western’ portion « of the. 


reservation." ; 





iw Letter dated Sine 18, "1985, om: the Cows - 
missioner of Indian. Affairs to Superintendent 


Jolley, Fort Yuma Agency.; Letters dated. Dec. 


13, 1989, and. Apr. 6, 1948, from Superintend- : 
ent Gensler, Colorado River Indian Agency, to. 


- the United States Fidelity and Guarantee Co. ; 
Letter dated Mar. 29, 1943, from. BIA Field - 
Agent Cox, Fort Yuma Sub-Agency, to Su-.— - 


perintendent. Gensler; Letter. dated Nov. 18, 


1984, from H. L. Gardner to. the Quechan 


Tribal Council ; Letter dated Aug. 8, 1934, 


from H..L. Gardner to Superintendent: Jolley, ‘ 
‘Fort Yuma Indian Agency ; Notices-of location 
of placer mining claims by Rosa Lee Black and 


Patsy Black.on Feb. 26, 1985, filed with the — 


‘There is no. record of anepenient of the 


‘nonirrigable areas — ‘by. the. Bureau of ‘Land | 
. Management prior to 1936. ‘Only one “docu. 

ment even hints. at such management. by the 
Bureau. of Reclamation. On Oct. 28, 1958, an | 
“Analysis of G.L. Account 271.22—Rental of - 


Farming and Grazing ‘Lands’? was prepared: 


_ to ascertain the portion of. “Miscellaneous 
- Non-operating Income—Other” attributable to 
the rental of grazing and farming lands. 
_ covered into such account between 1910-and ~ 
_ 1958: The entries are. jumbled and clearly in- 
$148 (1970), 25 U:S.C.. § 352 (1976) ) (Yuma a 
Project File 150, “Purchase. ‘of Lands-General, 
- 1909" thru: June 1919,’ ” A606156, A606163,- 


accurate in places. The covering memorandum | 
states that “some of the income * * * was. 


_ from Mining and Gravel Leases, and still a 


larger portion from lands lying outside both 


irrigation divisions. Probably all of the Min- 
Ing and .Gravel leases, as well as | 
portion of the Grazing: and Mernine leases, 


lie outside the two irrigation. divisions.”. An | 


“Inspection of the entries confirms that all of | 
the leases listed.in:the “Gravel and Mining” 
column ‘were on -nonirrigable reservation ~~ 
- lands, except perhaps Lease. I24r—358 issued. 


to. Hmil Frank. But: allof them are entered | 


_in the. ledgers after 1940, and most, if not all 


of them, are almost surely the same sand and 


_ gravel leases that were administered by the 
_ Bureau of Indian Affairs prior to 1936. See, 
@g., leases I24r—417 and I24r—504 ‘issued to 
iH. L. Gardner and the leases issued to C. H. 


Trigg and Emil Frank and compare them with 
the BIA leases issued to the same persons as 
described in the documents referred to in the 


all the leases except for one listed in the “Out-- 


_ side Area” column, although covering non-. 


irrigable -portions of. the reservation; were — 


entered. in the: ledgers after 1936. See, -e¢.9., | 
lease I24r-415 issued: to Mary EB. Maxey for 


a gas station and lease I24r-456: issued to 


Callahan Construction Co. for a “Piece of 


a sizeable 


a) TITLE TO" CERTAIN LANDS. WITHIN THE ‘BOUNDARIES: OF THE. “2B aoe 


7 ‘FORT ‘YUMA. (Now. CALLED. (QUECHAN) INDIAN RESERVATION | 
os, i January 2.1979 | 


ae rane. to ar anal evi- 


dence of administration, there are 


many informal recognitions of the 
continued inclusion of the nonitri- ys 
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Ground at Pot Holes” * (a site . in sec. 25, Tp, 


15 -8.,-R. 23 B)e ‘The. Mary E.. Maxey lease, 


inaccurately placed in T. 15. 8. rather than | 
T. 16 8. of B. 21 #F., is undoubtedly a lease 
for the same ground that was utilized by. 
Mrs. Maxey under a BIA trader’s license. 
prior to 1936. See the - documents. ‘referred | 
to..in note’ 10: supra. The one exception. is: 
lease L-30_ issued to R.. B.. Whitmore: and. 
“Outside - 


S. HH. Flood and’ listed as an 
Area”. ‘between - 1918 and . 1924. ‘However, 
the land description (sec. 19,.T. 16 8., R. 23 
‘iW. and sec. 35, T. 15'S., R. 23 EF.) includes 
both irrigable and nonirrigable lands, and ‘the 


lease is actually listed ‘(under Whitmore’s. 


name) for the period from 1925 to 1927 and 
again in 1928 in the “Reservation” Division 


column, which: covers the irrigable lands. in 


the Reservation Division of the Yume. Project. 
The “Outside -Area” listing was therefore, 


probably an error. The. term “Reservation. 
Division” described. the irrigable lands and. 


project. ‘works of the Yuma Project on the 
California. ‘side of. the Colorado. River, . as 


several of the maps referred to in note 8 supra. 
indicate. It did not cover the nonirrigable’ 
reservation. lands not. used: for project works. - 


Hence the use of the. “Outside Area” column 
in the account analysis. A study of all of the 
entries in’ the ‘‘Reservation [Division]” 


column shows. that all of- them included i 


. irrigable,. as‘ ‘well as’ nonirrigable lands, and 
the leases were no. doubt for a portion of the 
irrigable lands. The land descriptions in the 

analysis. ordinarily give at: most the section 

in which the lease was contained, without pro- 


viding any more precise description. Where — 


more: precise descriptions are given, ‘they refer 
to specific lots or farming units in the Bard 
area opened to non-Indian settlement in 1910. 
See, Oni 


or. practically “entirely, irrigable. . See, 
leases 124r—202,. [24r-305, 124r—-307, 124r—354. 


- Leases: ‘T24r-409 was for a “track on levee in 
Div.” One lease whose land. de- 
seription defies. accurate interpretation, is the — 


Cal. in. Res. 


- lease originally issued to. E. F. ‘Sanguinetti 
under lease number I24r-169 and described as 


ranges” 23, 22m. It-is. not clear which sections 


. cept. for sec. 6, T. 16 8., R 22 B., which is 


_ men up. in the a mesa and useless. for 


leases T1r—372, L-14, and 4-11. 
- Other leases are in sections which are entirely, 


C.Guy 


gable lands within the Indian reser- 
_ vation. Both the Commissioner of 
“Indian Affairs and the Director of 
the Reclamation Service. described - “ 


the Yuma Project as encompassing 
only “the bottom lands i inthe Yuma — 
Indian Reservation,” 2 and the | 
chief officers of the two bureaus. re- 


peatedly referred to the nonirri- a 
gable lands as “Indian country 


within the. meaning of the law,” 7* 


“Indians: lands * * * [which] are | 


not public lands in the ordinary. 
sense of the word,” “ and lands the 


disposal . of which ts | primarily. 


farming or. grazing.: Considered ag ia whole, 


however, the account analysis. ‘supports BIA 
jurisdiction: over the nonirrigable lands prior 
to 1936. 


2 Fifth Annual Report: ‘of the. Reclamation’ 


Service : 1906, at ‘100 (1907 ) (italics added)’; ; 


Letter dated Feb. 28, 1906; from. the- Com-.. 
missioner of Indian. Affairs to the Secretary 
of the Interior (Yuma Project File 154-A, 
“Indian Lands,” A609694).-A letter dated 


July 18, 1913, from Reclamation Service Yuma 


Project Engineer Sellew: to supervising engi- 
neer Hill enclosed ‘three prints of a'map show- . 
ing. “the entire Indian Reservation,” including 
as one subdivision thereof “the area ‘allotted. 
to the. Indians, amounting to. about 8,200 
acres” (Yuma: Project. File 154-A, “Indian 
Lands, 1910. ‘thru June 1919, ue A 609380, 
A609382-84), 

48 Letter. dated Oct. ‘1905, from Acting Com- 
missioner of Indian Affdirs Larabee to the 


‘Director, U.S. Geological Survey (in which the 
Reclamation Service was: ‘originally — located), 


concerning police jurisdiction over the non- 


_irrigable lands on the California side of the 
. Colorado River being used for construction of 
- the. Laguna. Dam (Yuma Project File | 154-4, 
“Indian Lands,” ‘A609664—65). 


_ 4 Copy of memorandum dated Mar. 21, 1925, - 


from. Acting. Chief. Engineer Crowe, Bureau of 


Reclamation, to the Commissioner. of Recla-. 


7 _-- mation, concerning an application by Southern — 
secs. 31,..36,.1, 6.in townships 15, 15, 16.and — 


Sierras Power Co. for a’ ight of: way “west: 


: --of tbe east line of Sec. 19, T..16.8., R. 22 E., 
- are to be matched with which townships and — 
which ranges. Some of the probable combina- | 
. tions‘ would include’ sections which’ contain 
only nonirrigable lands, but all of these would . 
also contain substantial project works, - ex- 


S.B.M.,” which would be “across Indian lands 
over: “which. the Bureau of ‘Reclamation . has. 


proposed " to. construct. -certain works in con- ~ 
- nection. with ‘the All-American 


Canal. to 
Imperial Valley.” 
“Acquisition of” ‘Tands,, Indian Lands thru. 
1929”). ot ha _-- 


(Yuma Project File 430, - 


pi ae DECISIONS: OF THE. DEPARTMENT OF THE. INTERIOR | 


| ‘within cs control. of the Indian 
. Office. 15 


More papeeainly. the nonirriga- 


ble lands between the reservation — 
levee and the Colorado ‘River are 


expressly recognized as being reser- 
vation lands subject to the jurisdic- 
tion of the Indian Bureau, except 
insofar as such lands were necessary 
for the protection of. the levee. Ina 
letter dated May 28, 1906, District 
| Engineer Homer Hamlin advised 


the Director of the U.S. Reclama- | 
tion Service that “Tt ]he jurisdiction 


over this land will probably always 


. pemain with the Indian Bureau, as. t 
it will not be reclaimed or sold as 
a part. of the cultivable area of the. 


Yuma Project.” ¢ In 1907, Super- 


-intendent Deaver of the Yuma Res-_ 
ervation raised the question of the 
status of these lands, as well as the 
97000 ‘acres. of rough mesa and 
- mountainous Tand unfit for agricul-_ 
tural purposes,” in light. of the fail-.. 
ure of Congress, inthe Act, of Apr. 
91, 1904 (88 Stat,. 189), to “provide . 
for the disposition of the balance of 
, the reservation: that is not: irriga-. 

ple.” 1” The Secretary of the Inte- 

rior directed Special Inspector Levi. 
- Chubbuck of the U.S. Indian In-_ 
spection Service to investigate and — 


a report on this and other matters. 


15 Letter. dated June 28, 1914, from Director 
Newell, Reclamation. Service, to .U.S. Repre- 
sentative ‘Carl Hayden (Yuma ‘Project File 


154-A, “Indian Lands, 1910 thru June 1919, oe 


A609414). 
1¢-Yuma Project ‘Wile 154—A,: “indian 
Dands,” A609709-11.. See’ fd. AG09702-13. for 
related Secretarial level’ correspondence. 
7 Letter dated Apr. ‘11, 1907, from Super- 


intendent Deaver, Yuma Reservation, to the. 
Commissioner of Indian’ Affairs, referred by 
the latter to the ‘Director of the Reclamation . 


Service on May T, 1907 (Yuma. Project File 
154-Ay, “Dadian Lands,” 4 4609721-28). 


é eae Ry. Co. °). 
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On: ee 6; 1907, bee Chub-— 
buck reported to the Secretary, sug- 
gesting that the strip of land be- 


tween the levee and: the river “be 


formally reserved by the Indian Of- 


fice” and.that a. parallel strip in- 
side the levee which was not to be al- 
lotted to Indians or disposed of to 
non-Indians, as well as “other avail- 
able places on the Yuma Reserva- 


tion,” be planted with fruit bearing 


trees, “subject to such regulations as 
the. Reclamation Service desires to 


impose for the protection of the lev- 
ees and ditches, the Indians’ rights — 


to the income from the products be-. 


‘ing recognized, in. consideration, of 
‘the fact “that the reservation as a 


whole 3 1s. theirs.” 218 Th 1919, the Di- 7 


rector of the Reclamation Service 


implicitly. recognized the right of 


the Indian Office to phew “some . 


hick lie outside of our doves. an | 


“consequently are not. included with- 

in the proposed Yuma “project.” | 
And in a letter dated. Oct. 20, 1929, 
the General Land Office advised the 
‘Commissioner of Indian Affairs 
that: eae | 


‘Itis the opinion L of this office that the res- 


ervation boundary is defined by. thé cen- - 


‘ter of the abandoned. channel [as it 8 


existed. prior to the avulsive change of 


1920] * * *, The area between the levee 


and the abandoned channel, constituting 
the present. Yuma Indian Reservation 
boundary, appears therefore to be. still in 
public ownership and a part of the Indian | 
Reservation. 


18 Yuma Project File 154—A, “Indian Lands,” 
A609734-39, 
19 Letter dated. Oct. 2; 1919, from Director 


Davis, U.S. Reclamation Service, to the Com- | 


missioner of Indian » ‘Affairs (Yuma. Project | 
File 150, “Acquisition of Lands, Southern 


se one TITLE TO. ‘CERTAIN LANDS WITHIN THE 


BOUNDARIES OF THE. ae 


FORT YUMA (NOW CALLED QUECHAN) INDIAN RESERVATION ae? of 
: — January 2, 1979 | ie 


| ae fact, the: jurisdiction ‘of ‘the 
~ Bureau ir Indian Affairs over the 


nonirrigable lands of the 1884. res- 
7 ervation was uot challenged, insofar 


as the available documents show, 


until July 15, 1935, during the final 
| stages of ‘approval of the right of 8 
way - for the All- American Canal: 

The canal was originally proposed — 


as a. private » “project, passing 


through the 1884 reservation from 

the southwest corner to the north- | 
east corner, crossing allotted and 
‘unallotted - Indian lands, © mostly — 


the latter. The entire right of way 


route was considered to be within — 
- the reservation, so that compensa-_ 
tion would have to be paid to the 


Indians ‘for both the. allotted and 
- unallotted lands. 20 When the Rec- 


| lamation ‘Service decided to con 


struct the canal itself, it shifted the 
right of way slightly north so that 


only tribal lands would be involved, 
_. and, in a letter dated June 27, 1934, 
_ requested the General Land Office to 
submit’ the proposed right of way 
| for the canal, which would involve — 
no Indian- allotments. but. rather 
“exceedingly rough territory along — 
the edge of the Yurria mesa,” to the 
Secretary of the Interior “ (through | 
the Commissioner of Indian - Af-> 
fairs) for’ approval under Sec. 13— 
of the Act approved June 25, 1910 - 


(86 Stat. 855, 858, 48 U.S.C. $148 


20 See, 6.9.5 Right of Way. Plats of the All 


American Canal. through Tribal and Allotted 


Indian Lands of the Yuma Indian Reserva- 
. “Schedule of Ap- — 
_. praisements Covering Right-of-Way. Across_ 
Yuma Indian Reservation, Ete.,”” covering. un- 
: allotted lands therein, signed Apr. 27, (1928 


tion,’? dated: Jan. 1928; 


fC leins Exhibits mae ee 


—¢ 1970) ) Ds an Act cides to “ands iia, | 
- within any Indian reservation,” and | 
hence, as the Commissioner of the | 


General Land Office noted in his 


transmittal letter to the Commis- 
oon of Indian Affairs dated July 


, 1934, administered, by the Office 


ce Indian ‘Affairs. The Commis- 
sioner of the General Iiand Office - 
also stated that “the right of way 
_ involves. Indian lands.’ 217 he Rec- 
lamation Service’ § reversal of posi- 
tion in 1935 seéms to have been 
prompted by its receipt of a report 
dated Mar. 12, 1935, making sub- 
stantial elaine for compensation — 
‘and consideration on behalf of the — 
-Quechan Indians.”* The resulting — 

‘ dispute led to the 1936 Solicitor’ 


Opinions : 

Although sie did noe deal 
with these lands between 1894 and. — 
1936 in any manner which would — 
reveal ‘its understanding of their — 


_ status, there is a statement in the 


Congressional Récord: aby. Repre- ‘ 


‘sentative Stephens of Texas on Dec. — 
—~6, 1912, ‘approximately. two. years 

_ after ‘Congress enlarged the allot- 
ments to 10 acres, and near the time 
-~when the canal constructed through 
the. reservation was completed, im- 
plying that the “large amount of 
land up on the mesa” (that is, most 
of the “nonirrigable” lands which 
are affected by this Opinion) was 


in Indian ‘ownership. at that time. 


- And, ; during hearings i in San Diego, 


ce, se pote = - Ma-9 ez 
| 49 Cong. Ree. 748. re 


2 Claims Exhibit RO-7. See j in. addition the - 
‘Bureau of Reclamation ecient elted § in note 
4. supra. S o8 
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. Calif. ‘on June 29, 1934, Chain ee | 
_ Austin cited a series of letters by | 
government. officials, giving their — 


| | : Wheeler of: the. Senate Committee 
on Indian. Affairs referred to “the 


2 All-American Canal constructed in 
connection with the Boulder Dam 
“project and running across the 

— Jands of the Indians down. there [in 

the Yuma Indian. Reservation ]” 

and told John Curran, a Yuma 


- Indian concerned about compensa- 


tion for the right of way, “They ) 
will have to pay you for it, if mney 


| take your land.” 2+. 


- Solicitor Austin’s 1977 Opies - 


devotes much effort to establishing 
that the Department’s administra- 


tive practices with respect to these — 


lands were | inconsistent. at best. 


- After carefully reviewing his dis- 4 
cussion, it seems clear that the iso- . 
_ lated deviations do not alter the fact 


~ that this: ‘Department treated the 


‘nonirrigable aprenge. as belonging | 


_ to the Indians.. 


An: example nen the. ctyca 
hs analysis of administrative practices 
is unpersuasive can be found on pe 


29 of that Opinion. where Solicitor strongly on the Warboys’ survey in 


1928 as evidence of the: ‘Govern- a 


the subject. ‘of the ‘nonirrigable Ment’ view of the current reserva-_ : 


| lands. The quoted. language, how-° 


. | Austin quotes a, 1908 letter from the 


Commissioner. of Indian Affairs on | 


ever, is taken somewhat out of con- 


-textas can be seen. from the re- 
_ mainder of the Commissioner’ S dis- 
cussion which 1 is. found in footnote | 


16, Taken. as a whole, the Commis- 


sioner’s statement ‘does not offer 
strong support for the. proposition. 
that. ‘the nonirrigable_ lands had. 


an 2h avey of. Conditions of the Tndians in the 
“United States, Hearings before a Sube. of the 


Senate Comm. on Indian Affairs, pt. 33, 73d |. 
Cong., ist Sess. 17245. (1935). See id., pt, Bye 
70th Cong., 24 Sess, 628-29 ( 1929) (reference = 
14, 1928, Group No. 152. 


to lease of Apeeien | tribal lands). 


agreement. 
ments appear to me to be more in 
the nature of gratuitous comments, tars 
rather than researched legal opin- 2 ety 
jons, and they do not deal with the 
essential issue of. how the lands were 
administered, In fact, the comments . | 
quoted appear to be coutnsed: onthe 
point of whether the nonirrigable. - 
lands ‘were public domain. lands, - 
And, as. 


Dean’ oe Secondly, ‘Solicitor ’ 


cpinion.of ‘the effect of the 1893 
‘However, ‘such state-— 


‘Solicitor Austin. then 
stated on p. 81 of the 1977 opinion: "a 


| * * © there is a great. deal of adminis-. . 
trative material that indicates thatthe 
subject of non-irrigable lands were ad- 


ministered as Indian lands or were, at 


least, considered to. be. a part. of . the 


Yuma Reservation subsequent to 1894. In 


Some cases, it will be noted that some of _ 
the same officers who_ determined that 
_ the Indians had ceded the subject lands 
: also dealt with ‘administrative details - 
, pertaining to those Jands ¢ as ; though they 
_ were Indian lands. 


Thirdly, the 1977 Opinion. relies 3 


tion boundaries. | However, it has 


been pointed out that the surveyor’s - 
notes > indicate that the surveyor _ 
was not instructed to or attempting _ 
to define the reservation boundaries, — 


as affected by the cession agreement. — 


7 Moreover, Warboys’ comment, cited - 
_ by Solicitor Austin, only dealt with 
the status of inrigable lands and not 


of. the: nonirrigable- lands, There- 


| a the ‘Survey. does little to per- 7 


| 25 Field Notes of cia areuaied by. John L. . 
Warboys, under Special Instructions of “May : 


[86 LD. ad 
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“e - sas one , that it ens the Gov- 
- ernment’s view of ‘the continuing — 
status of the nonirrigable lands. A 
last example of the unpersuasive 
_ line of argument taken to discredit 
a evidence of administrative practices | 
-_. is the statement that the cession .of 
®e4he nonirrigable lands was not en- 
tered on the tract books until the 


-1960’s which may explain why the 


aoe ‘lands © were administered as Indian 
lands. The nonentry in: the tract 
- books does more to suggest thatthe 

- . Government did not consider the 
_- “nonirrigable lands ceded than. it 
fA does to diminish the mene of ad- 


xe ands” 


vA: am. persuaded. that the Baihine 


i istrative treatment reflects what 
' must have been the prevailing view 


that: the lands had not been. sepa- 


- rated from the reservation. Even-if . 


_ there:were some inconsistency, such 
7 inconsistency does not detract from 


the legal significance of an. unde- 
_. niable pattern of administration of 
the. lands as tribal lands. In -any. 
event, neither the executive nor the 
legislative branches of the Govern- 


ment-treated the 1893 Agreement 


andthe -1894 Act as having worked 
an immediate | cession of any..reser- 
a vation. lands: or termination of the 


| reservation. ul ae 
- Tn son tecion ie i. appears 5'far 


. more, likely than: not, seen oan 


Peo he “20 Ta 4900, both. the Dept. of the ‘Interior 
ae and the President felt it was necessary to issue 
 *\ an’executive order {dated December 19, 1900) 

to. withdraw: certain lands, in the then. Terri- 


‘tory of Arizona’ from the reservation’ by. re- 


voking. the 1884 Executive Order as to those | 


: lands. os _ 
a 286-814 —2 ji 


the ndtiial Langage en the datas 7 
ments, the stated purpose of'the In- — 


-dians, the circumstances surround- ; 


ing the negotiation of the agree- 
ment, the fact that the agreement — 
was negotiated under the authority. 
and therefore prescribed « compensa- _ 
tion ternis of the General Allotment 
Act, and the overwhelming evidence © 


of continuing treatment of the sub- 
ject lands as reservation lands, that 
‘an immediate automatic cession of. 


the irrigable and nonirrigable_ lands © 


was not intended by either party’ ‘to 


the agreement. Rather, ‘It seems. : 


more logical that the cession of the _ 
reservation lands’ was” ‘contingent o 
upon what the Indians perceived as 


adequate compensation—allotmént. - 
to them of irrigable lands, sale of — 


their surplus lands under profitable 


terms, the. proceeds to be held in — 
trust for the Tribe, the construction — 


_ of an irrigation canal, and the open- 


ing of the area to settlement, I can | 
find no legal or factual basis for _ 


separating. the nonirrigable: lands* 
from the irrigable lands.and‘decid- 
ing that the nonirrigable lands: were. : 
not subject to fulfillment of. such — 


conditions. Indeed, strong argument: 


can be drawn from. the nonirrigable 7 


acreage section that cession of those — 
lands was specifically tied to the | 
condition that the area be returned — 
to the public domain by executive — 
order, opened to settlement and the - 
tribe compensated as the lands were . 

sold to settlers.” a | | 


ca Although the 1804 Act anes: not das as | 


detailed .a description of the various duties of | 


the Government as trustee 43 was the case in 
Ash Sheep Co. v. United States, 252 U. S. 159 . 
(1920), some form of : rel alea status may. 
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I believe that the foregoing ‘inte 


- peeation of the agreement comports 


_ with the previously. cited canons.of 
“construction relating to Indian — 


agreements and statutes, in that it 7 
‘ nonirrigable. lands » 


strated;. the. Government's intent 
and. subsequent administration of 
_ the agreement and legislation cers 
tainly donot substantiate the in- 


- considers all relevant circumstances k 


to determine what the parties in- 


~ tended and it resolves what may be. 


ambiguous - in the Indians’ favor. 


Moreover, this interpretation is ap- . 


propriate in light of the well estab- 


} lished legal principle that Congres- ) 


sional action terminating or alter- 


ing Indian property rights is-not to - 
be lightly : inferred. Such Congres- | 
sional intent: must be clear.” In- 2 j 


~ deed, this interpretation is so well 


- founded on the available informa- - 


tion that to espouse the opposite in- 


. terpretation, that the Indians. ceded _ 


"186 AD. 


property rights, Seminole N ation v ; 
| United States, 316 o S. 286 at 297 3 


(1942)... | 
As the for egoing aieubaen of the, : 


Government’s intent regarding the _ 
has. demon- - 


terpretation: that. Congress. intend- | 


ed to take title to those lands. There. _ 
is no room, moreover, for asserting - 


that the conditions.of the agreement 


and ratifying statute were fulfilled, 


in anyway, during the. decade fol- 


lowing the enactment of the ratify- _ : 
ing statute. Therefore, no cession of - 
the: reservation lands became: effec: 
tive during that a | 


the nonirrigable lands for virtually. - 


no consideration, would violate this 


_. Department’s, obligation .as trustee 


‘to follow an ordinary . fiduciary — 
- standard In . dealing with. Indian 
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be imputed to the Government over the ‘Indian 
land until the fulfillment of ‘the stated condi- 
tion. While the 1936 Opinion recognizes that 


the agreement can be construed as conditional, . 
- Solicitor “Margold: concluded that the opening © 


-of the nonirrigable: land. was not a material 


condition. But, the faet that the requirement. 
_ appears.in the. Agreement and is expanded in . 
- the Act indicates its importance to the Indians » 
and to Congress. Otherwise, the- ‘parties eould. 
‘merely have stated that the land was ceded to - 


. the United ‘States. or placed in the publie 
‘domain. Second, one policy of the General 
Allotment Act. of 1887,.24 Stat. 388, which 


statute we have ‘been recently - told by the’ 
‘Supreme Court is relevant to the understand- 


Ing of Indian. legislation. of the period .(Mattz 


_y. Amett, 412° U.S, 481° (1978)), was to 


further the assimilation of Indian tribes into 
the non-Indian. community. The condition. of 
— opening the lands. to non-Indian settlement 
Was, then, essentially part and parcel of a 


primary national policy with respect. to In- 


dians at the time. 
«8 Menominee Tribe ve. United States, 391 
US. ‘408 (1968). : 


The 1904 Act 


The second legal 4 issue ‘on tehich 


correct: resolution of the title ques- 
- tion: turns: is: whether, as the 1977 
mm Opinion holds, the 1904. Act. provid- 
ing: an: ‘allotment and irrigation 
scheme for both the Fort Yuma and... 
‘Colorado River Reservations, was 
‘intended to. ‘implement the 1893 
agreement and ratifying statute-by 
fulfilling the United States’ obliga- 


tions undertaken in that agreement. 
The 1904 Act does not, as explained 
below, evidence ‘Congressional in- 


tent to fulfill the conditions of the 
cession agreement and 1894 statute — 
and 'to execute the cession of all'the _ 
reservation lands, 
nonirrigable - acreage. The case is 


‘including ‘the 


more. compelling, based on the lan- 


guage of the Act,as well as its legis- - : 
vative history, that at Congress intend- 
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ed to reate an Cabslya new scheme ; 
for the irrigation of the area under 
which there was no cession of “non- _ 


| irrigable” lands. The language and 


entire purpose of the 1904 Act were 
restricted to allowing the ‘“Grriga-, 
ble”. reservation lands to. be: de- 
- veloped under the Reclamation Act. 
of 1902 and the Act should not be — 
- interpreted as either a repeal or an 
_. implementation. of the 1894, statute. - 
The Act. of Apr. 91, 1904, Sec. 2B, 7 


| 88 Stat. 224, states : 


: dred and two, and which may make pos- 


sible and provide for, in connection. with - 
the reclamation of other lands, the recla-_ 
- mation of all or any. portion of the 


_ irrigable lands: ‘on the Yuma and Colo- . 
In fact, the statute does not limit 


its focus to the Fort. Yuma Reserva- 
- tion. but. includes’ the Colorado: | 
‘River Reservation. ‘The Act, more: 
over, authorizes a substantial recla- 
mation. project intended to include» 
both: Indian. and. nonreservation 
- lands, The Act states that the Yuma. 
project. would take. place “in: con- 
nection. with the- reclamation — of 


 rado River Indian. reservations: in Cali- 

fornia and Arizona, the Secretary. of the 
Interior is hereby ‘authorized to. divert 
the waters of the Colorado River and to 


‘reclaim, utilize, and: dispose of any lands : 
in said reservations which may be irri- J 


2 gable by. such. works in like: manner as 
though the Same were a part of. the pub- 


lic domain: Provided, That there shall. 
be reserved for and. allotted to each of - 
_ the Indians belonging on. the. said reser- 
- vations five acres of the irrigable lands. . 
The remainder of the lands irrigable in’ 
said reservations shall be: disposed of to. 
settlers under the provisions of the recila- .- 
- mation Act: Provided further, That there |. 
shall be added to the charges required to. 
be paid under said Act by settlers upon 
_ .the unallotted Indian lands such sum per 
acre ag in the opinion of the Secretary . 
_ of the Interior shall fairly represent the | 
- yalue of the unallotted lands in said. 
said 


- reservations before reclamation; : 
sum to be paid in annual installments 


in the same manner ag the charges under — 


the ‘reclamation. Act. ‘Such additional . 


“sum. per.acre, when paid, shall be ‘used’ 


to ‘pay into the reclamation: fund the 
charges for the reclamation’ of. the said 


allotted lands, and the remainder there-— 
Of: shall be placed to the credit of. said 
Indians and shall be expended: from time - 


to time, under the direction of the. Secre- . 


tary of the Interior, for their benefit. 


In 1911, the statute ’ was. aaa 
to provide for 10-acre rather. than 


: 5-acre allotments. Act of March 3; 
“1911, 86 Stat. 1058, 1063... ' 


“Asi in the case: of the ae agree- 


| ment and 1894 ratifying statute, the 

: That in carrying out) any. “irrigation - 

enterprise - which may be. undertaken _ 

under. the provisions of the reclamation - 

“Act of June seventeenth, nineteen hun- — 
sion of the nonirrigable lands. The 


face of the 1904 Act does not com-— 
pel any one interpretation concern-— 
ing the effect of the Act on the ces- 


language | of the 1904 statute does 
not refér tothe 1893 Agreement. ¢ or 
to the status of nonirrigable lands. 


other Jands. 2 Furthermore, the 1904. 
Act, which does not refer to the non- 
irrigable lands, provides for differ-. 
ent allotment and surplus land sale. 


| procedures from. those agreed to by. 
the parties in 1893 and Se aay : 
ratified by Congress. _ : 


The 1894 Act. provided’ for ne 


; United States to bear the cost of | 
surveying 8 and appraising the sur 
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plus irrigable ianae nd to sail the - 
lands at. public auction with the: 


proceeds’ from sale of these lands 


- to be placed i in a fund, with interest . 
at 5% per annum, for the benefit of : 
the Indians. The 1894 Act also pro- 7 ao. 
the effect that the 1893 Apreemient eS 
and 1894 Act had: created a scheme 
for irrigation which never was real-. 
ized, and. that. Congress. was not to 

be restricted by the prior Agree- 
ment and Act, including the failure. 


“vided that the private canal com- 
pany, which was given three years 


‘to commence construction, must for. 
_ten years provide free water for one 


acre for. each male adult Indian 
utilizing” that. water for growing 


‘crops, The canal company. was also | 
- made specific reference to two con- 


__temporaneous Supreme Court deci- — 
sions establishing that Congress was 
not bound by such agreements but 
“has full power to dispose of the In- 


to bear. the'cost of canal construc- 


tion. ‘The 1904. Act, by. contrast, 


made no provision “for free water. 


‘It also credited to the Indians only | 
that portion of the proceeds. of sale 
as. surplus. irrigable: land reflecting : 
the. value of the Jand before recla-. 


“mation, ‘Otherwise, the “surplus” 
irrigable lands -were. simply opened 


to settlement under the homestead’ 

laws, rather than being sold by the 
more favorable procedure ofa pub- | 
lic auction. The. only other charges = 
were for. construction of the recla- 
‘Ination projects and these were not 
payable to the Tribe. Moreover, out. 
of the amount the Tribe did receive — 
under the 1904 Act, there would. be 

taken the sum required to pay the 
reclamation ‘charges: for the: land 
allotted to the Indians, a sharp ‘con- | 
trast to the canal being constructed. 


free of charge i in the 1894. Act. Any 


balance’ remaining was held in a - 
fund. for the benefit of the Indians | 

without provision for interest, as” 
contrasted to the five percent: inter 


‘est provided i in the 1894 Act. - 7 
~ Reférence to the legislative] his- 


is [86 LD. 


one the scope of the Act. The _ 
1904 Act was proposed by the De- 
partment. The Senate Report rec- _ 
ords in the letter of the Director of © 


the Geological Survey, also read. 
into the. Congressional Record,”* to _ 


of the canal venture. This letter 


dian lands in such manner as it may 


consider best. fitted, for the benefit 
of the Indians. 30 The Senate Re- 
port then records a letter from:the 
| Commissioner 


of: Indian “Affairs 
which states that: ie 


The. problem: of providing these two. res- 
ervations with: irrigation. systems. is one 


- Which this office has thus far been unable 
to solve, and it therefore. gives its hearty 
assent: to. the proposition of the Director — 
of the. Geological. Survey, and earnestly — 


recommends | ‘its: adoption,. peers: ee | 


: it promises relief to, these. Indians. 


A’ purpose, ‘stated in the reer 


tive history for bringing : a reclama- | 
tion project: to: the reservation was 
to construct.a “portion” of a “gen- 


eral” ‘and comprehensive. system of é 
utilizing the waters of the river to 


the best Possible advantage”. 82 : 7 


iad 38. Cong. Ree. 2811. 


“ 20 Cherokee Nation v. Hitchook, 187 U.S. ga. °° 
(1902) and- ‘Lone. Wolf v. Hitchcock, 187 U.S. | 
553. (1903), cited in 58th Cong. 2d° Ree a 


Senate peepee: No. 1660 at 28:. 


BLT. at 29. 


tory i is ‘helpful and a ee aera, at 38. 
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tt appears sithat some cae in 
the legislative history might be sus- 
. ceptible | of divergent. interpreta- 
tions. -For example, the reference to" 
the Yuma Indians’ having already 
assented: to allotments of five acres 
_. each ties the 1904 Act to the 1894_ 
~~. statute. But, I think that does.little — 
more than indicate what i is already 
clear, that. is, that Congress was 
aware of the 1894 statute. It does 
not compel’ the conclusion that the 
- 1904. Act was an implementation of: 


the pri ior act and cession agreement, 
with all the am Acations, thereof. 
In: addition, the letter from: the Di- 


preted as evidence. of ‘Congressional 


intent to implement the Act and ces- 


sion agreement. But, the discussion 


in that letter is more susceptible to 
the interpretation that Congress be- 
lieved it did not have to take action — 
— to acquire: Indian land title before 
“% disposing of such land. ‘In other 
words, effectuation of the cession ~ 


— eement was not at all necessary 


Congress to accomplish its~ 
aa purpose in 1904, namely pro- 
vision of irrigation on the reserva- 
tion as part ofa: major reclamation. 
project involving the Colorado |. 
- River. When it is clear that Con- 
_. gress knew it did not have to acquire | 
| Indian lands -by cession before it 
could dispose of them, the burden of 


_ proving that Congress: intended. to 


effectuate a cession ‘becomes: more | 
- difficult. This is particularly true in 


| the case, of uneee nonirrigable lands 


hich were : fis where ae oned in ; 
the Act or in the. Director’s letter. _ 
__ In addition to the legislative. his- A 


‘tory, the administrative practices, 
detailed earlier in this. Opinion, sup- — 
port the interpretation that the title _ 
to the nonirrigable lands was not | 


affected by this. enactment. Ta 
In conclusion, interpreting the ey 


1904 Act as an intended implemen- - 
tation of the cession agreement has 
little, if any, support in either the _ 


language, the legislative history, or 


subsequent administrative practice. 


Such interpretation would not con- | 


| 7 form with the applicable rules for ‘ 
rector of The Geological Survey, re- 
~ ferred to above, might be inter- 


interpreting Indian statutes; ** par- 


ticularly the rule that the cession of" 
-. Indian property rights may not be 
. lightly inferred. I think the inter- — 
_ pretation which follows the lan-— 


guage and stated | ‘purpose of. the 


1904 Act most: closely is that, the Act 


was not. intended to implement and 


| give legal effect to the agreement i 


for the cession of. the Fort Yuma 
lands. ‘Rather, | the: nonirrigable - 
lands were not affected in any prac- 


tical way by that Act. Therefore, 
the conditional. cession: of the non- 


irrigable lands remained uneffected | 
and. title to those lands. remains in 


the Quechan Tribe. © 


In the preceding digeascions if 
have explained why I have con- 


cluded that the. Agreement and the 
1894 statute must be construed. as 
providing for a conditional convey- 
~ ance of the nonirrigable lands; the 
1904 Act did not, contrary tothe 


-. 83 See cases cited in footnote 8, supra... 


1977 opinion of the Solicitors i im- . 
- : plement the 1893 Agreement and. 
ratifying Act, As a consequence, 


that conveyance was not validly ef- 


fected. The 1977 opinion is over- 


< ruled. Title to the subject property 


is held by the United States in trust 
for the Quechan. Tribe. That title, 
however, — is subject to interests 


_ which have vested j im third cane 
as noted above, | 


“Leo Keown, | 
‘Soliciton. 
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. ‘186 LD. 


2. ‘Colon é or é Claim of Title Deseription 7 = 
of Land 


/ While the general rule is that a color. of 


title claim must be based on a deed or 


other written: instrument which on its ~ 
- face purports to convey the land sought, - 
extrinsic evidence may be used: to make © 


definite the description in a deed wok: a 


contains a. latent am bigalty... 


3. - Adrtinisteative Procedure: “Burden 7 
of Proof—Color or Claim of Title: - 


| Gener ally. 


The purden of. proving a: valid. color. of 


title claim is on the claimant. ‘Where it 


cannot be said from the ‘evidence. pre- 
sented that the grantors and grantees in| 


the claimant’s chain of title. acquired a 


“ MABLE. Ui, FARLOW 


ou (On Reconsideration after Hearing) 
7 39 BLA 15 


- Decided January u, 1979 


a Repondideraticn, after hearing before : 


_ Administrative. Law. g udge . Ratzman 
of decision of the Oregon. State Office, 
Bureau of. Land. ‘Management, rejecting 
| color of title gs OR- aoe 


- Afirmed, eo 7 se 
: 1. Color: or » Claim of Title: Goies pli 


ae Color or Claim of Title: Cultivation— , 


Color or Claim of Title: Improvements 


é To. satisfy the requirements of a class 1. 


i claim under the Color of Title Act, “val- 


a uable improvements” must exist on the 


; land at the time the application is filed, 
or it must be shown that the land has 
ea been reduced to. cultivation. If land was 


3 once cultivated, but is not cultivated at . 
the. time the application - was filed and. 


“ has. not been cultivated for 10 years pre- 


viously, the. cultivation requirement. of. 


7 the Act : has not been Satisied. ° 


parcel of land with: the: bona fide belief — | 
that the parcel: included. all the land 
claimed, the color of title application . 
a is must be: denied. 7 


a. Galore or Claim of Title: estription 


of Land—Color or ‘Claim ie ‘Title: Pe 


J Good. Faith 


Where extrinsic ideace ‘does: not ade- | 
quately show that predecessors in 2 color 


of title claimant's chain of title, whose 
holdings must be. tacked on. to establish — 

the requisite 20 years holding for a class 
1 claim, could have a bona fide basis for 


believing that land described as lot 5, 


- shown on the official Government plat 


on one side of a river; included land. on 
the opposite side of the river, there could 
not be a Ent faith polaine. under color 


‘of title. 
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‘OPINION BY ADMINISTRA- 


TIVE JUDGE THOMPSON 
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“FARLOW a “oe 28 


(ON, RECONSIDERATION AFTER HEARING) > ae vo 
.< January il, i979 : 


INTERIOR, B BOARD OF LAND 


| APPEALS | i 
“Mable M. Farlow. filed ‘applion: 


‘tion. OR-12944 under the Color of. 
Title: ‘Act, Dec. 22.- 1928 (45 Stat. 

, 1069), > as amended, 43 U.S.C. § 1068: 

et seg. (1970). (hereinafter: the Act), 


on June 27, 1974, for certain land 


.. west of the Deschutes River in sec. 
19, T: 6-S., RB. 18 E., Willamette — 
-. meridian; Wasvo- County; Oregon. © 
- The decode: in. ‘appellant? s chain of 
title described lots 3, 4, and 5 of sec. = 
-12.-On the official survey plat ap- 
proved. in 1883 these’ lots. were: - 


- shown to lie on the cast. side of.the 
| Deschutes River. ‘That. plat. also 


7 7 : showed : a Jot. 6 on the west side of ae 
a the river opposite lot 5..A dependent | 


resurvey by:the Bureau found that 


; : there. were omitted. lands i im sec, 12. 
on the west side of the river between 2 
lot 6 and the river, and. subdivided | 


them. It is the land now: designated 


as lot 8 by the resurvey which ap- - 
a2 pellant claimed was covered by deed. 
descriptions of lot 5, based upon. 
- certain maps and other information 


- apart from the official 1883-survey. 


7 ' Appellant contended, in effect, that. . 
such extrinsic evidence showed that 
lot 5 straddled both. sides. of the. 


river. and. gave a color of title to the 


be land on the west side of the river. 
~ On Apr. 14, 1975, the Oregon State 
Office, Bureau of Tand Management 
(BLM), rejected the application be- 
- __ cause. no deed or written instrument 
- in appellant’s - chain of title de- ae 
- seribed land west of the Deschutes - 
oe? 3 River. 


. trinsic 


7 decision: 


: Aespellant, ene ihe: “BEM 
decision to this Board. On June 7," 


1977, we: ‘set aside the: decision’ and 


ordered a hearing to. consider “ ex- 
evidence . to. 


actual title shown on an official - 


federal s survey plat, ” and whether - 


there: has. ‘been compliance with | 
other requirements. . of. the Act. J 


M able M. F ‘'arlow, 80 IBLA. 820, 
"821, 84 LD. 276 (1977). } 


we we: Stated: in’ our: prior a 


This case arose Mecsas the 4882 sur- 


“yey, va her “erroneously amheandered » ‘the 
Deschutes River-as flowing’ through:the 
approximate. ‘center of the S %4-SE.1%4 

of section 12. By lot 5, the river actually 


curves and:flows. closer to the east town: - 
ship. boundary. “A:..1972-73: dependent. - 


- pesurvey established. new meanders..of _ 
the. river and subdivided the omitted 
lands in section 12 which are west of the a 


river * * * [into lots 7 and. 81. ‘The posi- 


tion of patented lot 5 is also shown in ~ 
| the SE 4% SH UY, fon the plat approved — 


in: 1974] but east. of. the. river and is, 


- much smaller than. shown. | on: the 1883 a 
survey plat. | 7 


Seietied M. ‘Farlow, supra, at 323. 1%, 


~The hearing was held Apr. 26, | 


. 1978, in Redmond, Oregon, before ; 


Administrative Law Judge Dean F. 


Ratzman. His proposed © findings _ 


and recommended - determinations | 


were made Sept. 18, 1978. In his 
‘recommended , decision at Pe 4, oa 


_< 1 For. a “alacieaign Of the rules governing . 

boundaries: along a meandered water course see 

-. the ‘earlier decision, Mable i. Farlow, 30 
TBLA. 320, 84 I.D. 276 es ; 


establish — 
whether. the deeds in her chain of 
- title were based. upon plats, records - 
and other documents which. can be — 
read together with the deeds ‘as 
creating a color of title, beyond the 


: dude Ratzman, ‘Sete out further 
i certain facts i in this case: 


“The chain of title to properties in pri- | 
'. vate ownership begins with a 1904 patent 
| for land described as. lots numbered 3,4 — 
- and 5 in Section 12 according to the plat 
_ of survey: approved in 1883. That survey 7 
plat depicts Lot 5 as containing land in 
the S %-SH % of Section 12 east of the 


_ river amounting. to: 30. 96. acres, As has 
been indicated, land in the 8. yy SE % 
which is west of the river is designated 


eS on the 1883 plat as lot 6. [The unpatented : 
- portion of the. E % of section 12 was. 
withdrawn. from entry. in 1908; In: 1980, 


Lot 6 was restored. I ae 


- Transfers during 1927-1943, continued , 
_ the reference to the conveyed lands as 
Lots 8, 4'and 5. In 1946 Mr. and Mrs. Far- 
low: ‘purchased Lot 5 for $50. ‘The deed | 
| recited that mineral right to any: part or ~ 
9 parcel lying: west [east] of the. river were | 
. retained by the grantor, @ — | : 
_, At present there are no irieeayen ate | 
on the claimed ‘lands: (Exs. 11, 112A;.Tr. _ 


- 92,98). The property ‘was utilized to some 


extent for livestock. grazing ‘and: raising. 
; turkeys. Tr, 92.4. portion of the: land was 
_ cultivated for part-of the period between . 
1953 and. 1964 bya: tenant. ‘The tenant, 
a Mr. J ohnson, paid: $300 per ‘year rent’ to. 
a the. Farlows. He lived on adjacent Lot 2 : 
during this period of time. “Tr, 92, 98. 


: _ Tudge ) Ratzman conehaded, at P. 


plicant has failed to show that. the. cul- 


‘tivation or improvement requirement. has - 

_. been met, She has. not substantiated the 

~ assertion, that the. Farlows and— their | 

_ predecessors in interest, held the Jands ' 

_. in good faith under claim .or color of. 
- title for more than twenty years. “ne 


application should be denied. 


Appellant ‘and BLM were ale 


| lowed time in which ¢ to > respond to. 


2 Judge. Ratna - Snigtakent? sald femest?” . 
~*~ here.. The. reservation was. of Pieue lying’ east - 


of the river. 30. TBLA 323. 
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| | The 4908 withdrawal preéludés ssieeot a 
al of Mrs. ‘Farlow’ Ss ‘application. The ap- 


7 thereof has 


“ [86 I:D. 


| ‘Hie recdtnmendéd decision. sel = 36 
‘dant takes issue. with Judge Ratz- ae 
man’ Ss. conclusions on three points. | 
First, appellant: argues that the 


land-is open. to entry. and not with- 


: dawn. Second, appellant states that | 7 
she has met the- eultivation’ or im: 


provement requirement: of the Act, 


thereby raising an equity in her fa- 
vor. Appellant’s third argument 1s 


that she has established good faith, | 


_adverse-possession for more than 20 —_ 
years under claims or. color of title. ‘ad 
Our earlier statement that “the _ 

land: west of the river is public land | 

= subject to.a- color. of: title. applica- ; 
“tion,” * was predicated on an as- 

: sumption that the land was not sub-. 
ject to a withdrawal. The issue of _ 
withdrawal was raised for the first. 
time at the hearing. Because of our. 
agreement with Judge Ratzman, 
: otherwise, that appellant has failed | 
to prove her color of title claim, it — 
is unnecessary to decide the effect of 
the 1908 withdrawal and 1930 resto- a 


ration of the. E % of sec. 12 on the | 


omitted land: - 


Ti) The. Golor of Title Act, 43 , 


US.C. § 1068. (1970), directs. the 

a Secretary of the Interior: to: issue a 
patent BB CS asia a 

Fa te whenever it shall be shown. to his 


satisfaction that a tract. of public land ae | 
has been held. in. good: faith and in. peace- ee 


ful, adverse,. possession by a claimant, | 


his ancestors or grantors, under claim or _ 


color of title for. more than twenty years, 
and ‘that ‘valuable. improvements have 


‘been placed on ‘such land or some part — e 


been reduced to. ceultiva 
tion, oR, 


“In 48 OFR 2540. 0-5(b), * a scien a“ 
under this provision of the Color of ae 


3 “3 Mable u- Farlow, supra at 326. 


a ee eee -“MABLE 


Mi FARLOW: oe OB 


(ON RECOMMENDATION AFTER _HEARING) 
S eet Tanuary 11, 1979 


. Title ‘Acti is ‘called a “class 1” claim. 

-. To be entitled toa patent, theclaim- | 
ant: must establish that.each of the 
_. requirements for a class 1 claim has 

been met. Lawrence E.. Willmorth, 

82 IBLA 878 (1977); Jeanne. Pier- 
‘resteguy, 23 TBLA. 358, 83° LD. 23 
We agree. . 
ports. Judge. Ratzman’s conclusion — 
_. that’ appellant: has. not’ established — 
‘good faith possession under color of.” 
~~ title for. more than 20 years, or 
_ proved the existence of valuable 
ie, improvements. or cultivation « as re- 
er quired by the Act: 7 
On thei issue ‘of iuieiate or 2 


(1976). The:record in. this case sup- 


| ‘cultivation, appellant offered evi- 


. dence:that a small cabin. ‘was once ° 
ee placed on’the land but'in the early. 
' 1940’s had been moved to other land.. 
To satisfy the Act, the “valuable | 

; must, exist. on the 
__. land atthe time the application is 
filed. Lawrence BR.’ Willmorth, 


a improvements” 


“plication certainly does not: suffice. 
Id. There was’ also evidence that 


appellant. rented. the land in “the 


Tate 1950’s and early 1960's” (Tr. 


92) for $300 per year and the tenant 
— raised a “crop of grain or’ hay. or 


; Ratzman points out.at p. gr 


; ; ‘Buying land for $50 i in 1946, ad merely 
| collecting. an annual rental of $800, for - 
Several years while the renters made an 


‘duction. of. crops. 
under: the: homestead Jaws where ~ 


effort: to: cultivate: does | not. deveion? an 
equity—no facts. have been provided as 


to the area . cultivated, ‘yields of hay, 7 
grain or vegetables, or any. “permanent 
improvement to. the land which. resulted 
from the cultivation. ‘Reduction, of. the. - 
land to. cultivation in the. sense intended | 


in the Act has not been shown.. 


Generally, “thiachout i. 
the public land law “cultivation” is. 
viewed as a continuing activity with © 
necessary: efforts leading to. the pro- — 
For. example, “ 


cultivation for a period of years has 


_ been necessary to meet: the require- 


ments for-a patent, this Department 


has - consistently. ruled. that ‘there — 
-noust. bea’ breaking, . planting, or | 
‘seeding and tillage for.a crop to: be | 
done in such a manner as to be rea-. 


sonably calculated to produce prof- — 


-itablé -results.. Acts which. did not. — 
demonstrate good:faith efforts can-. . 
~ not. ‘be considered . 
Shar supra; ‘Lena A. ‘Warner, 11 IBLA | 
~ 102. (1978); Arthur Baker, 64 LD. 
87. (1957). That there was once:an_ 
_ improvement on the Jand-which was’ 
removed many years prior tothe ap-. 


“cultivation” | 

under the law. £:g., Clarence Ray — 
Mathis, 29 ‘IBLA : 150° ‘(1977 eee 
United States v. Nelson (Supp.T),— 


28 IBLA 314 ( 1977) ; Unaied States — 
A Garrett, A-31064 (May 28,1970) 5... 
Jess’ H. Nicholas, Jtr.; A-80065 | 

(Oct. 13, 1964). Here, appellant’s So. 
application was filed i in 1974. From. | 


her own evidence, there i is no indi- | 


: cation of cultivation of the land for ¥ 
os -semething for his horses” and also at lest; 10: or'more years prior to. 
“a, large garden” (Tr. 76). Appel- 
: > lant asserts that this evidence raises. 
an equity in her favor. As Iud g0 been. cultivated by. appellant s. teh- 

~ ants and that would have sufficed 

under the Color. of Title Act: to be 
cultivation at the time crops were 


7 being produced, it cannot suffice 2 


the filing of the application. ‘Thus, - 


even. if we found that land had once 
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. now. 
“has. been. reduced to cultivation” 


where there has been no effort at 
tillage of the land or other efforts. 
a made to produce & Crop | ‘for at. least a 
10 years. As we indicated that itis — 
_ necessary to meet the imptovement. 
requirement at the time an applica- 
-. tion 1s filed, it is also clear that the 
— Act envisages that the land: “has | 


- been reduced to cultivation” at that 


. time also. We need not decide here © 
ea whether. any breaks in cultivation = 
| activity could be accepted. It is suf- 


- ficient to rule here that where land - : 
~-tionably- ‘was prepared. prior to 1965, 
which shows Lot 5 as being on both sides . _ 
of the river, is a railroad map. Mrs, Far-_ 
low had never seen a homesteading sur- 
vey plat map of the type referred to in ibe! 
the’ ‘Statement of Reasons. “Tr. 98. “Mr. . 
Hunt testified-as to blueprints of home- is et 3 
stead entries but. didn’t know who ‘pre- 
pared them. ‘He had given them away, 
“but indicated that they may have been 
. prepared Py, a eovernment agency. Tr. 43, 


is not cultivated at the time the ap- 
: plication ‘ has been filed and. has not. 
been cultivated for 10 years pre-_ 


_ viously, the cultivation requirement 


x of the’ Color. of Title Act has ese 


been satisfied.” | 
[2] We. have previously eae in 


- thie case that appellant’s good faith | 
adverse. possession under claim - or. 
color of title for more than 20 years — 
- must extend back’ to the 1939 con- - 
-veyance from Fischer to Trout- 
~ man.* We also held that while the | 
general rule is that a color. of. title. : 


| lain must be based. ona deed or 


other. written instrument which'on © 
mony at ‘the hearing revealed that Mr. 


McLoughlin. had_ not looked cat Wasco . 
m5 County Assessor’ s maps ‘until 1960: ‘Tr. 13. 
205, 83 1D. 617 (1976) ; Tames E. He had no» personal knowledge ‘whether 
the ‘assessor’s. maps as of. 1951 showed ae 
Lot 5 as extending across the river. The 

 $0- called. “old cassessor’s. map” : was ‘ex- 
amined by McLoughlin for. the first time | 
"in 1962. Tr. 29,. It is his recollection that _ 
it showed part of - Lot 5. west of the river i 


"its face purports to convey the land 


sought, Manley Rustin, 28. IBLA 


Smith, 13 TBLA 306, 80 LD, 702. 
“extrinsic evidence may. be. 


(1973), 


4 At 30° IBLA 330 we. held: : “Appellant and ~ 
* ner husband. learned of their defective title ip. 
1961 during a lawsuit brought by their’ grantor: 
to cancel the 1946 deed. Also’ in 1961, appel- 
Jant’s husband applied for a grazing lease on 
_ the lands from the United States. Therefore, : 
-appellant’s 20-year . period of | ‘good faith 
possession | must pre-date 1961 and must: in-- 


; clude the conveyances. of Mar: 25, 1939, and 


June 30, 1943.” a _ See Joe Iu. ‘Banchee, | 82 IBL4 


228 (1977), 


DEPARTMENT. oF THE INTERIOR 


Tt cannot he oad that Jand 


_tent: ambiguity * 


[86 LD. | 


used i Gales ‘dennis as hadi ‘ 
‘tion in a deed which contains ala- | 
ay “Mable M. = 


eee supra at 329. sags , 
/[3] The burden of proving a valid . 


olor: of title claim is upon the ~ 
claimant. Lawrence, EL. Willmorth, 
‘supra; Jeanne Pierresteguy, SUDTO. 
The evidence: ‘presented at the hear- _ 
ing failed to establish good faith 
‘possession under claim. or color of — ~ 
title'for more than 20 years. Judge 
Ratzman summarized the evidence sae 
| as follows: - | os 


The enly. map in evidence that ‘unaties- 


ME Pat McLoughlin of. Wasco astie® 


| Company, stated in’ an. affidavit in. sup-— | 
‘port: of. Mrs. 


‘Farlow’ S application, that : 


-maps of the County Assessor’s Office and | 
other public records have shown for at | 
‘least 50 years that Lot 5 lies on both 


sides of. the: ‘Deschutes | River. His testi- 


at that time. However, the map which | 


was attached to the Statement of Rea- 


sons (Exhibit 1) contains: information — 


-which was. made available to the public 
in 1965. oe | 3 


ae gt --MABLE- M.. -PARLOW 


(oN, RECONSIDERATION AFTER SHARING) 
Janay il, 1979 


: ae investigation by B. LL.M. Realty 


ear Specialist Champ Vaughan, induding in- e 
quiries at the Assessor’ 8. Office, failed. to 
turn up assessor's maps older than 1965. 

He was unable to obtain’ any 

specific information as to when any maps _ 

first showed Lot 5 as being ow both sides 
of the river. Tr. 184: There is no evidence: 
that the railroad map or homesteading 


Tr. 181. 


‘survey plat maps were on file in the 


- eounty records. When he made his. recent 


| investigation a 19383 Metsker map show- 


ing Lot 5 to be entirely on the east side. : 
of the river was on file in the office of the = 


County Assessor. Tr. 119. | 
County tax records prior. to February 
- 1961, showed. the assessment either. as 


“Lot 5 EX: 120 A R/W 29.76 Acres” . 


(fr om December 1946 to February, 1861) 


-. or as “Lots 8, 4,5 EX 9.27 AD R/W 55.44 

Acres” (this notation was used prior to. 

| (Exhibits B. through 
_ B-8). The 29.76 acres land area is the: 
- same_as the one shown on the 1883 sur- 


| December, 1946). 


vey map. The record made at the hear- 


ments in 380 IBLA 330-831. - 
~ “Tt was: not until 1946 that Lot 5 was 


severed. from the entire parcel, From the 
charts, plats and maps in. the: record it 
- appears that the error in the placement 
of ‘the river by the 1888 survey did not 
so greatly affect the total acreage of the 
_ three lots [8, 4, and 5], which were allon © 
the east side of the river. In comparison, ‘ 
a the. change in the river's. Jocation. now 
Ros: shows: the area shown on- the 1883 plat 

. as lots 8 and 4 to. be much larger, with 


only lot 5 suffering a loss of acreage.” 


‘Exhibit B-4, a Wasco County tax rec- 
‘ord covering entries from February, 1961 
through May, 1964, reveals that a change 
was made during that period, incorpo- 
_ rating a reference to a portion of Lot 5 
' - Lying west of the river. This: change in , 
the tax and assessment document seem- — 
is that information aeeerere: the 1883 
the Farlows: conveyed to Mr. Hunt a seg- in | 
ying ‘east: of: the river. 


ingly: was made; to reflect the fact that 


ment of Lot 5 
‘Thus, it ‘was not until 1961 that the tax 


authorities gave any indication that they ~ 


. ‘considered a pact of Lot. t to be. west of fie 
river} ren 


Recommended Dee: er 


Under the Act the. aaa, aanae ‘have 


‘been: held. in: good faith under elaim or 


color of title for more than twenty years.. 
Under the decision of the Interior Board 
of Land Appeals, the good. faith: posses- 
sion of Mrs. Farlow .or her grantors, | 


- under claim or color. of title, must extend 
back ‘to March. 25, 1939, when Gertrude 


Fischer transferred Lots-3, 4 and-5 to 
Dorothy Troutman (Exhibit A-3). Mrs. 


-‘Troutman’s husband, A. HE. Troutman, ac- 
| quired and sold Jand in the. Maupin. area 
and was alert and careful in his business 
dealings. According to hig sister-in-law, 
Mrs. Herrling, he made a careful check 
before he entered ‘into a business. trans- 
. action, Tr.. 57. 


It is ‘the contention of ‘the applicaxit | 


that it should be presumed that because 
of. Mr. ‘Troutman’: s habitual’ eare and pru- : 


. dence in land transactions he was.aware. 
ing. fully supports the following state- rs 


of the railroad map or other documents 


which may have shown part of Lot 5 on. 
both sides of the river, and believed that. 
part of the property was on the west side 
when his wife acquired. it.-in, 1989, One 
gould speculate that he acted in that 
belief. when he arranged for the transfer. 
- However, there is a8 much reason to suir- 


mise that by- checking. the Land Office 
records, or a Metsker’ map he learned that 


_the official survey showed that land tract 
~ entirely on the east side of the river. Tt 


is possible that Mr. Troutman made his | 


investigation in 1927 when he first ac- 
quired Lots 8, 4 and 5—the 1939 Fischer 


to. Troutman. transfer. was 2 re-acquisi- 


_ tion. Tt has not been established with. 
_ certainty that in 1927 the railroad map 
depicted a portion. of Lot.5 lying west of 


the ‘river. With respect to 1927, ‘the only 
fact that ean. be stated with confidence. 


- 8In. any eae the mere: paying of State 


“or local taxes on’ Federal land is not sufficient 


to support a class 1 color of. title: ‘claim. See 
Mf ced sia) hl 


92 . ‘DE CISIONS. 


earveR was available. It has not heen 

proven that either Mrs. Troutman or Mr. 
 Troutmai “acquired: Lot 5 ‘in the belief 
 ‘donae. fides that part of that lot was.on 
_ the west side. ‘This, is the ‘single greatest 


deficiency in Mrs. Farlow’s ease and it. 


requires. rejection of the application even 
‘ if other nadine = are ie LOnee Lf panes 
mh original.) Le : 


| Recommended Dec. 8-9. | 
‘From our review ‘of the sed in 


this case, we find Judge Ratzman’s 
evaluation of. the evidence and con- 


_ clusion correct.” nr es 
ae C6 To summarize 2 thei, we con- 
: clude that it was necessary for : ap- , 
pellant’s. predecessors i in her chain. 


of. title, whose holdings’ must. be 


tacked ‘on ‘to’ establish: the’ reqitisite | 
20 years holding for a class.1 claim, 
to, have -had.a. bona. fide basis for 

_ believing: that: lot:5: included land ~ 


on the: “opposite side: of the river 


: from | that. shown | on the official 
. United States” plat:< of survey. ‘at the 


a time. of . conveyances: to-.and’ from 


them: ‘However, the extrinsic ‘evi- 
dence produced at the hearing did 


: not adequately. show that there. was 
another. lot-5, different. from that 
. shown on: the United States’ plat of 
survey, which ° was intended i in the 
conveyances discussed above. ‘Thus; 
there was not: a good faith holding 
under color: of: title. for the time Te- 
| quired by the Act. | 


Therefore, pursuant to the - 


- thority. delegated to the Board: of 
Land “Appeals by the. Secretary of 
the: Interior, 43 CFR 4.1, the rec- 


‘ommended determination oe J udge | 
2 Ratzman, SO far. as consistent with’ 


_ the ‘views expressed herein, is ac- 


OF THE DEPARTMENT OF. THE INTERIOR 


M-36909 | 


“186 I.D.- 


2 cepted and the application is 


denied. 


Joan B;Tuompson, 
_ Administrative / wdge. - 


We CONCUR: 


| Epwazn W. Sromerna, 7 
Administrative Judge. 


oe PornpExTer Lewis, 


ere & 


COAL LEASING . PROGRAM-—RE- | 
LATIONSHIP. OF THE COST OF 
SURFACE OWNER: CONSENT TO 


RECEIPT OF FAIR MARKET VALUE 
FOR FEDERALLY OWNED COAL 


e J anuary 15, 1979 


“1. Coal Leases and. Permits: Teases— 7 
‘Mineral. Leasing. Act: -Generally—Sur- 


face Mining Controland Reclamation — 
Act of 1907: Surface Owner Consent. 


The. Secretary may; in computing - the . 
fair market. value. of coal to be leased — 


competitively under: privately .owned 


surface, assume a limited surface owner — 


consent cost, based. on. losses and: costs. a 
. to: the surface estate and operation and - 


similar evaluations, - regardless. of. the: 


actual price.paid or the amount which 
a surface owner could, otherwise demand _ 


for consent. _ no, Be & 
Assumption: of. a limited a owner ; 


‘consent cost to. be used in place. of.actual 
~ cost ‘in the computation. of fair. market 
value of coal to :be leased competitively: 


is necessary to ensure . receipt of. fair. 
market value by the public as required _ 
by. 30 U.S. C. §201(a) (1976). re 


‘In; the ‘exercise « of ‘his. discretion: ties 
lease under the Mineral Leasing Act, the 


ee: an COAL: LEASING PROGRAM—RELATIONSHIP OF. THE. COST, ‘OF : 
aa : OWNER CONSENT: TO. RECEIPT OF “FAIR | 


SURFACE. 


29 ; 


7 MARKET VALUE FOR FEDERALLY OWNED COAL» 
7 - Tonuary 15, 1979: 


Secretary oe cutesy. 5 ‘decline to. is- 
sue a coal lease where surface owner 
consent costs. prevent the public from 
realizing a fair return. on. the value. of 
_ the: coal, BE 7 oi, Ae 


_ OPINION BY 


To: ‘Snonwrany | 
- From: SouscrTor ue 


oo Sussrer: Coan Leasing Progra 


ao RELATIONSHIP: OF THE Cost. OF 
: SURFACE OwNER ConsENT | TO 


~ Receer or Fam Marger 


ae VALUE FOR Feperaty Ownnp 


tas : 


i Coa 


“ISSUE 


| | the ounalyne coal. 
SUMMARY - 


L ie concluded that the oe 
retary may, in computing fair mar-. 
ket. value, assume’ a limited ‘surface 
‘owner consent cost based on losses 


and costs to the surface estate and 


- ey or © analy evaluations, re- 
- gardless of the actual price paid or 
‘the price which a surface owner — 
Co could otherwise demand for consent. 
— Since the Department. will set. the 
= & minimum acceptable. lease bid-on 
_ OFFIOE OF THE SOLIOITOR - | 
| tial lessees may. be constrained by _ 


the basis of this calculation, poten- 


competition to hold | prices. paid for 


consent at or below. the ceiling in 
_ order-to be able to pay the minimum .— 
- bid and still recover the coal profit- a 
ably, Thus, surface owner consent — 

prices might be limited indirectly by 
the structure of the leasing process, _ 
without. Departmental pvolwement 
eal private consent negotiations, - 


My conclusion. rests on several ss 


a bases, principally these: 


| The auidstion to ‘which ie memo- 
‘andi: is directed is. whether the — 
Secretary, in ‘computing the fair: 
market value of Federal coal to be — 
 Teased, competitively under private- ; 
~ Ty owned surface, may. assume a — 
ge ceiling cost of obtaining | surface , 
owner consent based on losses and . 
costs to: the surface estate and op- 
eration, thereby perhaps limiting 


od, By] law, the Secretary may lease - 
coal compstitively. only upon receipt — 


of a, lease bid. which i 1s not. less than | 


the fair market value of the coal. 
The method. used must. ensure that | 
the. full value of the. coal in, place 


_ is returned to the ‘United ‘States, 
ié., that even if a payment ismade — 
to. ‘the surface owner in excess of — 


' losses and costs to. the surface estate - 
the amount which ‘will be. paid to 


: surface owners for: consent to mine 


and surface operation, the. Secre- 
tary must still: get a fair Beye, | 


for the value of the coal... 


9... Tn the exercise: of fie: disoke: 


tion to lease under the Mineral - 
Lands Leasing Act, the Secretary 
has: authority to decline. to.issue 2 
coal lease for many reasons, includ-- : 


ing situations where surface owner 


ian payments pee the eeu : 


_ 30 : DECISIONS oF THE ‘DEPARTMENT or THS INTERIOR 


jie from’ ‘receiving: a ae return on. 


. the value of the public’ s coal, . 
oe > Be Calculation. of fair market , 
value as propesed « or Secretarial re- - 
_ fusal to issue coal leases; because of 
excessive surface owner consent pay- 


a ments, which may have the effect of 
| limiting surface owner consent 


‘prices, is consistent with the intent 
of Congress in enacting the Surface e 
: Mining Control and Reclamation | 


Act of 1977. 


The following Stites explains 


= oi greater detail the circumstances 


which raise the question and the — 


legal considerations ‘which lead to 
‘my conclusion. 7 


“DISCUSSION 
B ackground . 


In the western states, a oat por- 
tion | of the land overlying federal 


coal is in private ownership. Origi- - 
nally, the acquisition of surface - 


owner consent was but one alterna- 
tive method fora lessee of the coal 

to obtain the right to mine. Its 
Bree did not preclude leasing or 


mining, since the lessee was entitled - 
to enter and. mine upon. posting. 


bond or paying damages. 43 U.S.C. 
‘§299 (1970).. On. most of these 


ze split-estate lands, the surface owner 


had the right to compensation only 
for damages to “Improvements, 


crops, and grazing values. 30 U.S.C. 
— - 88 54, 81 ae 48 Pee $299 | 


(1970). 


With ihe passage of the: iSustiee 


Mining Control and ‘Reclamation 


: Act of 1977 (SMCRA), Pub. L. No. 


95-87, 91: Stat. 445, (to be codified 
in 80 U.S.C. 88 1201-1328 (1976) ), 


‘ Congress Placed the surface owner 


ina pein of eee central ie - 


_ making the authority of the Secre- 
tary to lease Federal coal under : 
| privately. owned. surface subject. to - 


the consent of. the surface owner. 
For ‘persons who meet the require- 


7 ments of a “surface owner,” é.e., (1) - 
hold legal or equitable title i the 

land surface, (2). have their princi- 
pal place of residence on the land 
or personally conduct ranching or | 
_ farming operations on the land or 


receive a significant part of. their 


‘income from ranching or farming _ 


on the land, and (3) have met those _ 


conditions for three years, the fol- 
_ lowing limitation on leasing applies 


(SMCRA § 714(c)) : 


The Secretary shall not enter into any 


- lease of Federal coal deposits. until the 
Surface owner has given written consent 


to enter and commence surface mining 
operations: and the Secretary has ob- 
tained evidence of such consent. ae J 


SMGRA does _ not limit the 


‘amount which a surface owner can 


recelve for his consent. The conse- 


quences of the absence of limitation’ 
become apparent when sec. 714(c) 


is read in conjunction with the 


mineral leasing laws. Sec. 714(b) of 


SMCRA provides that Federal coal. _ 
deposits under private surface shall 


be offered for lease under sec, 2(a) 
of the Mineral Lands Leasing Act © 

of 1920, 30 U.S.C. § 201(a) (1976), 
as amended. Sec. 2(2) as amended | 
by sec. 2 of the Federal Coal Leas- 
ing» Amendments Act of 1976 

| (FCLAA), 80 U.S.C. §201(a)(1) 
(1976), Pub. L. No. 94-377, 90 Stat. 
1083, Aug. 5, 1976, provides that, a 


in leasing Federal coal: 
No. bid shall be accepted which ig less 7 


than the fair market value, ag deter- 


i 8 COAL ‘LEASING PROGRAM—RELATION SHie OF. THE cosT OF «Bt 


“SURFACE 
MARKET ‘VALUE 


ae by. the Sececkinge of the coal sub: 
| ject. to the lease. RR 


Tt the price of oe owher con oi 
gent remains unlimited. and the : 
Government makes no effort to 
_- receive fair payment for its coal, 

the cost of obtaining consent can 


easily reduce the. amount which 


lessees are able and. willing to: pay : 
to the Government for. the oppor- 

_ tunity to recover the coal. If the cost 
of consent is sufficiently large, ‘bids 


| submitted for Federal coal leases 


: : oe arguably would not provide the. fair. 
return which Congress intended ‘to 
- flow to the public from the develop- 


ment. of the coal. (See: 123: Cong. 


Ree. S 8009. (daily. ed... “May 19, 
19 Reading . sec. .714(c), of 
-SMCRA in connection with ‘sec. 2 
(a) of the Leasing Act, then, the | 

question arises whether. the Secre- 


(7). 


tary may; in leasing Federal coal, 


calculate. fair market value of that 
/ coal in such a way that the effect. 
| may be to limit the compensation — 
_ paid to surface | owners for consent. 


- Tentative ‘Policy Preferences. Gi 


On June 380, 1978, Secretary , 
_ . Andrus stated his preference that 
the. ‘Department limit payments to 

owners of ‘surface overlying Fed- 


eral coal if necessary to ensure that 


the public: receives fair market 
value: or to prevent the consent cost 
_ from-raising coal prices to. unrea- 
sonable levels. On Sept. 15, 1978, . 
‘Under Secretary Joseph decided. 

- that, subject to my review, the pre- 
ferred alternative for accomplish-— 


method by which. the Department. 7 


‘ee one this objective 3 is to figure : a, pre- 
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set level for the consent, compensa- | 


tion costs in the fair market value 
determination made in the leasing . 


process. If an amount greater than | 


the preset level is paid by a poten-— 
tial lessee to the surface owner, the 
‘potential lessee will be economically 
unable (unless: he 1s willing to ac-: 
cept. a return on investment lower -_ 
than that assumed by the Depart- 
ment in computing fair market 

| value, or is able to alter other costs _ 


or prices upon which the computa- : 


tion is based), to pay the minimum | 
bonus bid which the Department i is 
willing to accept to issue the lease. - 
_ Thus, basing the minimum accept- | 
able bonus bid partially on the 


assumption of limited payment for 


surface owner consent tends to limit 
the prices. of surface owner consent 
| lessees will be willing to Pay. | 


: Calculation. of Fair Market eas 


“Mair market: value” j is. tradition: | 


ally defined as “the amount in ‘cash 
or on terms reasonably. equivalent | 
to cash, for which in-all probability 

the property. would be sold by a | 
Knowledgeable owner willing but 


not obligated to sell toa knowledge- | 


able purchaser who desired butis 
_ not obligated to buy.” Interagency ~ 
Land Acquisition Conference, Uni- 
form Appraisal Standards for Fed- 
erat Land Acquisition 3 (1973) 354 - 
“Nichols, Emanent Domain § 12 2[1] 
(8d. ed. 1977). : | 


Ttis orth whils, at this con ‘to 
interject: a, brief. description of. the 


seaae: the fair eit ie of a 

leasable Federal coal.* The Geolog-. 
ical Survey makes the initial deter- 
mination of the. coal resource eco- ~ 
~ nomic value of a tract:to be leased “f 
competitively. This estimate is sub-: } 
be agement which 4d ds considerations: “Relationship B Beiiden Fate Mt arket = 
such as alternative land uses and | 
socioeconomic, factors to arrive at. 


mitted to the Bureau of Land Man- 


the fair market value of the: tract. 


| “When. possible, the Geological. 
_ Survey uses a comparable sales. ap-. 
_. proach to determine. the mineral 

value of a tract. An estimate of . 


value is. made,. according to” this 
method, by comparing ‘recent land 
_. transactions in the. vicinity. ‘Tracts 
are rated for. comparability. on' the 


basis of location, time-of the trans-_ 
action, access. to. transportation. fa- 
7 cilities, highest and best use condi- | 
_- tions and other physical. and. eco- 
nomic similarities and differences. 
a Of course, the unavailability of ade-— 
es quate sales records or the absence of 
reasonably comparable transactions 
can ‘render this approach useléss. - : 
If comparable sales data are un- 
‘a callable the Survey -uses an in-~ 
come approach with discounted cash | 
flow analysis. This method involves 
the calculation of annual revenues. 


and costs. ‘resulting from develop- 


= ment of. the mineral resource. An- 
nual, revenue 1s. figured: by apply- é 
ing the market price of coal at the — 

point of shipment to the volume of 
production scheduled for each ‘year. | 


x *This desetoton of the Department’s pro- 3 


cedures is derived mainly: from. the - Tract 


Evaluation Issue Paper prepared by. GS-BLM. 
. Task Force 155 for the Office of ‘Coal. ene 


= (tay 1978). Pa 
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Atter expected capital and Oherne : 


_ing costs are deducted, the resulting 
-eash flow is: discounted over time 
‘using an éstablished discount: rate © 
to compute the net Sad value of a 


the resource. 


_ Value and Surface Owner Con- : 
a sent Oost’ we 7 


E'minent Domain § 18. 22,2] (8d ed. re 


(1977); 293.080 Acres. of Land ve | 
| United States, 169 te Supp. 305 
(W.D.. Pa. 1959) ; Louis, Mineral 
Valuation 6, 109-16. (1993). Thisin- 
cludes the cost of. obtaining surface a 

owner consent. ‘This might suggest = 


that there i is no inconsistency i in al- 


lowing unlimited consent costs and | 


recovering fair market value. This 
is valid, however, only. to. the extent. 


that. the price of se ownercon- — : 
- sent covers damages to the surface | 
| estate and operation. 


Payment of unlimited | ee | 


costs ‘would -be. consistent, with’ Te 
‘covery. of fair market value only if: | 
the statute referred to the fairmar- 
ket value of: the lease, for. acquisi- fia 
tion of. the lease would -not.equal — 


acquisition of the right to mine the — 


coal. As the cost of acquiring sur; 


face owner . consent. increased, the _ 


amount which a lessee would be will- a2 
ing to pay. for. the lease would go — 


proportionately. lower, and the fair 


- market, value. of the lease would be. 
ess... | 


Bui ne ‘statute requires hes nae - 


c Decreliry:) lease for the fair market ie 


Tn computing the. ‘fair. Sree od 
| calue of the coal subj ect to the lease, oe 
all costs of the coal recovery proc- _ 
ess will be reflected. See 4 Nichols, 
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value of the coal. This is the market 
value to the owner of the mineral in 
place, which differs from the mar- 
ket value of severed coal by the cost 
of recovering the coal. State v. 
Nunes, 233 Or. 847, 379 P. 24579 
(1968).:The recovery: cost includes 
damage to the surface caused by 
mining. Of course, no part of the 
value of the.coal in place should be 
deducted in computing ‘the fair 


market value of that coal to its 
owner, the public. Yet, that is ex-. 
actly what could occur were the sur- 


face’owner in a position to exact a 
consent payment based on the value 
of the. coal itself—a payment in ex- 
cess of losses and costs to the sur- 
face estate and operation—and this 
entire payment were included in 
the value computation. © 

- Assuming a limited consent cost 
figure.in the fair market value cal- 
culation would ensure that no lease 
is issued in which the return to the 
public ‘is. less than the: fair market 
value of the severed. coal less all 


legitimate recovery costs; payment 


for the value of the coal in place is 
not.a legitimate recovery cost. 
Assigning a value to the surface 
estate which excludes value attribut- 
able to the presence of underlying 
Federal coal is entirely. ‘consistent 


with existing: law. The ‘mineral — 
estate and the surface estate have. 


separately ascertainable - market 
values. Hagle Lake I mprovement 
Oo. v. United States, 141 F. 2d 562 
(5th Cir. 1944); United States v. 
cea Acres fue Land, 208 FE. Supp. 


286-814-—_3 


127 (N.D. Cal. 1969). It is native 
and necessary that these distinct | 


values be identified in order to en- 


sure receipt of the full market value 
of the coal by the public. In deter- 
mining the value of the surface, the 
calculation must be limited to its 
value for surface uses and must ex: 
clude elements of: value attributable 
to minerals belonging to the United 
States, -or.-other: enhanced: value 
created by the Government’s need 
for the -property. Shoemaker v. 


United States, 147 U:S, 282:(1898); 


United. States v. Miller, 317 US. 
369 (1943); Oneted States v. 158.76 
Acres of Land, 298 F. 2d. poe ae 
Cir. 1962). | 


Seeretarial Page: and Regula- 
tory Authority 


. The, ‘Secretary. has broad dlsece: 
tion. “to. ‘prescribe necessary and 
proper rules and regulations and. to 
do any and all things necessary” to 
accomplish the purposes of the Min- 
eral Lands Leasing Act. 30 U.S.C. 


—§ 189;-Udall v. Pallmain. 880-U.S. 1 | 


(1965). One: ‘of the principal pur- 
poses of the Act, as amended by the. . 
1976 coal: leasing legislation; is to 


provide for a fae return to the pub- | 


lic from. Federal coal leasing. S. 
Rep. No. 296, 94th Cong., Ist Sess. 
18 (1975); ILR. Rep. No. 681, 94th — 
Cong., 1st Sess. 17-18 (1975) ; 121 - 
Cong. Rec. S$ 14556 (daily ed. 
July 31, 1975). As shown by the — 
above discussion of the interrela- 
tionship between surface owner — 
consent oe and. receipt. of fair : 


o4 


market value, indirect limitation of 
surface owner consent prices is one 
of the steps necessary to ensure fair 
return on the public’s coal. 

In the exercise of his discretion to 
lease under the Mineral] Lands Leas- 
ing Act, the Secretary is authorized 
to refuse to lease where such action 
would be contrary to the purposes 
of the Act, and, in fact, is required 
to refuse to lease where contrary to 
the statutory objective of receiving 
fair market value. 30 U.S.C. § 201 
(a) (1) (1976). The exercise of Sec- 
retarial discretion to decline to lease 
when high surface owner consent 
prices have the effect of reducing 
the amount a potential lessee is will- 
ing to pay the government for the 
lease is, in effect, a. decision that the 
United States is not a willing seller 
at the price offered. When this is the 
case—that is, when, for lack of a 


willing seller, fair market value has © 


not been offered—there is no doubt 
- that the decision ‘not to Tease 1s 
proper. 7 = 


Legislative Pio, of the Surface 
Owner Consent Provision — 
- Gnly after days of floor debate 
and: conference committee neg otia- 
tions did Congress arrive at the 
| final version of: the surface owner 


consent provision: of the Surface 


Mining Control and Reclamation 
Act. The history of the bill suggests 
that.a fair market value calculation 
~ which could indirectly limit.consent 
payments would be consistent with 
_ Congressional objectives. 
__The.. principal purposes of. ue 
2 sur face owner consent, provision are 
to ensure that the livelihood of res-. 
- ident ranchers and farmers is not 
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interrupted without their approval 
and to ensure that, when displaced, 


those surface owners do not suffer 


financially for the loss of the sur- 
face estate and surface operations. 
m=. Rep. No. 128, 95th Cong., 1st 
Sess. 102(1977) ; 123 Cong. Rec. 
© 7999, $8003, $8006, S 8008, 
S 12436, S 12440, H'7598 (daily ed. 
May 19, July 20, 21,1977). The idea 
that surface owners would be in a 
position to establish a price for con- 
sent based on the value of the coal 
underlying the surface was outra- 
geous to Senators who opposed any 


consent provision not tied to a limit 


on compensation. 123 Cong. Rec. 
S 7999, 5. 12429 (daily ed. May 19, 
July 20, 1977) (remarks of Sena- 
tors Johnston :and’ Bumpers). The 


7 danger. foreseen was that the sur- 


face owner could, in effect, assert 
through the. consent. provision. an 
interest very much like a salable 
property interest in the mineral es- 
tate. This is an interest which the 
surface owner has never had in Fed- 
eral coal and which Congress did 
not intend to transfer to the eee | 
owner. under. sec. 7% a 5) 
SMORA: - 

Nothing in- this: section shall be sevice | 
as increasing or diminishing: any property 
rights by the United States ‘or a any 


other Jandowner. age’ ak 


Congress made it auite clea on | 
the: surface owner veto of ‘surface 
mining:is absolute—that. no system 
for. override of the veto was in- 
tended. 123 Cong. Rec. S 7999-8012, 
S 8193-30 (daily. ed. May 19, 20, 
1977); HLR. Rep: No. 498, 95th 
Cong., 1st: Sess. 115. (1977). Since 
the principal -alternatives. consid- 
ered in the 1977 congressional de-. 
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bates were limitation of consent 
prices through an override of non- 
consent (by lessees upon payment 


of damages into court) and the pro- | 


vision enacted which has no limita- 
tion, there was no discussion of pos- 
sible indirect limitations . which 


might result from policies under 


consideration by the Department. 
See 123 Cong. Rec. 8S 7997-8012, 
S 8123-30, H 7591 (daily ed. May 
19, 20, July 21, 1977). 

Despite the unwillingness of Con- 
cress to directly limit payments 
with an override of nonconsent, 
there is a clear indication in the 
Senate debates that Secretarial az- 
tion to control consent prices would 
be appropriate in instances where a 
landowner attempts to “sel! the 
coal,” z¢., demands a cousent price 
based not on the value of the surface 
estate, but of the Federal mineral 
estate. The following exchange be- 
tween Senator Ford, a proponent of 
either limited consent or an override 


of nonconsent, and Senator Melcher, 


a proponent of the measure that was 


enacted, concerns. the © possibility 


that a surface owner may,demand a 
royalty interest in. the. coal In ex- 
change for consent : | 


MR. FORD, If he has 1 the privilege of 
- denying or. accepting the severance of 
— the coal, would he not then have the 
right: to: say, : “Tn: ‘lieu of so: much per 
 aere, I’ want 25 cents per: ton royalty 
on. the coal mined” or, “T. want 50 cents 
per, ton royalty”? ‘Would. he not have 
that privilege? - 
MR: MELCHER. I say, in answer to the 
' question, that.the bill.does not preclude 


it; but the bill does not suggest it, nor 


does the Mineral Leasing Act, under 
which the leases are let, suggest it. 

I might add that it would be contrary 
to the public interest; and I am certain 
that the Secretary, under no cireum- 
stances, would favor it and if he ienew 
about it, would disallow it. : 

- However, if the Senator from Ken- 
tuecky or any other Senator cares to 
stipulate in the bill. that no surface 
owner may be recompensed on the -basis 
of royalty, I would be delighted to sup- | 
port the amendment. It simply is not the 
practice and it is not done, nor was it 
envisioned to be done. But I have no 
objection to Cee it by an oubrlent 
ban. 

128 Cong. Ree. S 8128 (daily ed. 
May 20,. 1977). (italics added). 

This portion of the exchange 
shows that at least one strong pro- 
ponent of the consent provision 
which emerged thought that the 
Secretary has independent author- 
ity to limit payment to the surface 
owner and that exercise of such au- 
thority would be consistent with the 
provision he was supporting. .. 

Senator Melchez’s views are con- 
sistent with the past. practice of the 
Department “in. limiting prices in 
transactions involving minerals un- © 
der Federal lease: The Secretary has 
previously issued. regulations. lifnit- 
ing the size of overriding ‘royalties 
for. oil and gas and for other leas- 
able minerals including coal. 48 


-OFR 3103.3-6, 3503.3-2(c). 


. The continuation of the above col- 
loquy : confirms our: ‘interpretation : : 


MR. FORD. The ‘Junior Senator ‘from 
Kentucky is not a lawyer; but I would be 
hard pressed: to think-that the Secretary 
could. disallow: the agreement. between, the. 
surface owner and mining “company—if 
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we are saying that he has the right of © 
turndown or acceptance. Would the Sec- 
retary have the right to disallow the ar- 


rangement whereby they could sever the 
coal based on a 25-cent or 50-cent ‘per 


ton royalty? 
MR. MELCHER. I think the aerate 


has determined otherwise. It simply is 
not done. The Secretary, in allowing the 
lease to a coal company, is going to look, 
first of ali, at whether there is written 
consent. If he wishes to look into the 
circumstances as to how that written con- 
sent is arrived at, he certainty ht kia 
in the public interest, ‘probably would, 
123. Cong. Rec. S 8128 (daily. ed. 
May 20, "197" ’).-€talies added). 
This exchange supports Secretar- 
jal action to control consent pay- 
nients to surface owners. There.is no 
discussion which indicates an intent 
to prevent the Secretary from con- 


trolling consent prices. I conclude, — 


theréfore, that the indirect limita- 
tion ‘of surface owner. consent 
prices—through assumption of a 


limited consent cost in the computa- 


tion of the fair market value of the 


coal which must be bid before a lease — 


can be isstied—would be completely 
consistent with SMORA. = 

~.“Those minerals ‘* * * are the 
people’s minerals.” 123 Cong. Rec. 


$ 8002 (daily ed. May 19,1977) (re- . 
marks of Sen. Haskell), Prevention 


of unjust enrichment by Secretarial 
actions discouraging surface owners 
from pricing consent on the basis 
of the value of the publicly owned 


mineral estate was contemplated | 
and suggested by Congréss, as long 


as there is no interference with the 
surface. owner’s superior right to say 
“no.” This last caveat prevents ty- 
ing a limitation on consent prices to 

a. nonconsent override, but does not 
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conflict with ‘the proposal under 


consideration by the Department. 


The Department’s proposal ac- 
complishes the congressional objec- 
tive of avoiding consent payments 
based on the value of the Federal 
coal, while maintaining the integ- 
rity of the surface owner consent 
provision by preserving the ulti- 
mate right of the surface owner to 


veto strip mining on his land. 


Liming. of Consent Acquisition. 7 


‘Using appraised surface value 
rather than consent cost-in the fair 
market value. determination is the 
ordinary and might, in.some situa- 
tions, be the sole way to compute 
fair market value. The Senate Re- 
port on SMORA, in discussing the 


surface owner consent provision, 


states: “It is . anticipated. that 
negotiations will take place after 
the bids are opened, but before the 
lease is issued by the Secretary.” 
S. Rep. No. 128, 95th Cong, Ist 
Sess. 102 (1977). - | 

Since the fair. market. value is 
calculated prior to the opening of 
bids in order to set the minimum 
acceptable | bid, the actual. consent 
price would be unavailable to the. 
Department at the time of the cal- 
culation, It follows that, in the pro- _ 
cedure contemplated by the Senate 
Committee, an amount other than 
actual consent cost must be used to 
find fair market value. The natural 
method of computing this alterna- 
tive amount is appraisal of the sur- 
face estate, its likely. damages and 


losses to the surface operation. — 


Determination of the losses and 
costs to be incurred by the surface 
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owner de to ihe mining operation — 

4. 218s the economically sound method 
of assigning a value to the consent, 
and «what. we must conclude the > 
me Senate. Committee hadi In mind in, - 
this scenario. ; 
_ Contrary to the Senate Canna . 
ae © tee? S expectation, the Department. 
_. proposes in most cases to hold no 
a lease. sales unless consent has: been 
given. Yet. the. preferred options 
ae identified - -by Under | 
_ Joseph on Sept. 15, 1978, suggest. 
that some lease. aie will be held 
prior to acquisition of consent. 


‘When that sequence envisioned by 


the Senate Committee actually oc- 


curs, the Department. must, in com- 
puting fair market value, assume. a 


'. reasonable consent cost in place of 


actual price. If this were to occur 
in certain cases, while.fair market 
value were calculated. in. other 


in minimum acceptable. bonus bids 
-_ unrelated to variations in the value 


of the Federal coal: would not only. 


° be inequitable, but clearly contrary 
to the statutory policy embodied in 


<a the fair market, value sical 


CONCLUSION 


an conclude that the ‘Secretary may, 


os Z ot to ¢ ensure a a fair return to the public. 


ae (286-8144 


‘Secretary : 


fool: federally ‘eased. oa under - 
: privately owned. surface, use, aS the 
cost. of surface owner consent, the 
amount of damages resulting from: 7 
disruption of the surface estate ora 
- similar figure rather than the actual 
payment which a surface owner has’ 
received or may receive for id - 
consent. : eee 


it recognize that the s sur Pica Bupa te cs 


“may have. values to the’ surface — 


owner which cannot: be measured by | 


the economic computation of the — 


Department. I hasten to add, there- 
fore, that the limitation’ on ‘he con- 
sent ‘price which may result from | 
this policy is only for the purpose of © 
computing the minimum lease bid 


which the Department will accept 
go the public will receive a fair re- 
turn from sale of the coal. Nothing 


in the approach being considered 


| . by the Department will. force. the 
cases on the basis of actual consent 


prices’ which exceeded | costs and 
losses to the surface -estate and 
operation, the ‘resulting: variations 


surface owner to accept a, payment 
below the value of the land to that 


owner, or will force a surface owner 


to give consent. The surface owner 
retains an. absolute veto against 


leasing Federal coal underlying his _ 


surface, and the negotiation of the 
consent price.will remain'a matter 
between’ private. parties; any 
amount may be paid so long as the 


» Department: receives the fair mar- . 
. ket value of the coal. ae 
Sas Tre eaelasen? having ead 
: oth the coal’ leasing and: surface: 
mining Jaws, their legislative ‘his- - 
a ‘tories, and the policies behind them, : 


This opinion was aot with - 


the assistance of John D. Leshy, 
Associate Solicitor for Energy and - 


Resources, Robert. J. Uram, Assist- 


ant. Solicitor for Onshore | Min- 
Saas 
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88 
aes. G. McBride, ‘Attorneys a 
Branch oe Onshore Miner als. ) 


wawwetet “nS 


Leo M Knox, 


Bolicitor. .. 7 


‘DECISIONS OF THE | DEPARTMENT: OF: THE “INTERIOR | 


= 88 ED. a 


“purpose of 30 CFR 745, 517 a) of he De-. 
- partment’s. initial - regulatory. program, _ 


- when:any portion of the permitted area 
which drains. into. the - sedimentation ee 

pond has been disturbed py the permittee 

_ other than by’ the. construction of other 

v sedimentation eee roads, ‘or diversion | oo 


- ditches. 


| THUNDERBIRD, COAL ‘CORP. 
OFFICE. OF “SURFACE ‘MINING 
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: MENT 


a 1 rasta 85 


~ Decided J anuiar Y- z 8 1999 0 


“Cipas. on — Thunderbird Coal as 
~ Corp. and the Office: of Surface Mining re as 


Reclamation. and Enforeement. from a 


' Sept, 12, 1978 decision of Chief Ad-- 
— ministrative Law. Judge: Luoma, as to. 
_ Docket No... -NX-8-3-R, upholding. in. 
- part a notice of violation of 30 CFR. 
P16. Li (a). issued | in accordance with 
sec. 521 (a) (3). of the Surface Mining 
. Control and: Reclamation Act of 1977. | 


Reversed. 


7 1. ‘Surface Mining: Control mt Recla- 
_ mation Act. of 1977: Water Quality 


| Standards: and Effuent. Limitations: | 


Discharges from Disturbed Areas” 


| ‘Discharges from’ any portion. of a. per. 


thitted area ‘that is: disturbed in the 


course of the permittee’s. mining opera- | 


‘tions. must : comply with... the . effluent 
Timitations contained in 30 CFR 715. 17 
(a) of the Department's initial regula- 
nO program. ee ee Pe Oe +8 


9. ‘Surface Mining ( Control and fietia: 


mation. Act. of. 1977: Water Quality 


| ‘Standards and ‘Effluent Limitations: 
7 Disturbed Areas: Sedimentation Ponds | 


A sedimentation nond is a “disturbed 
area,” 


ment’ (OSM)™ 


T1517 (a) . 


as that term is defined for the- 


” APPEARANCES: J. T Ree Esq., 2 
and John P. Williams, ‘Esq,,. for Office ae 
of Surface Mining Reclamation and 
ee Enforcement; Samuel E. ae Esq., ga, Set 
bain. tor Thunderbird Coal Corp. . a 


‘OPINION BY THE INTERIOR ee 
BOARD OF SURFACE MININ me: a 


AND RE CLAM A TI ON 
_APEALS” 


eer Oss apes have bie fled wit ¥ 


the Board by the Office of Surface 
Mining Reclamation and. Enforce- | 
‘and Thinderbird 
Coal Corp. (Thunderbird): from an 


administrative law judge’s decision 


| upholding’ i in part’ a notice-of v: :ola- 
tion issued: to ‘Thunderbird pur- 
eae “B21 (a) (8) ‘ofthe. 
. Surface Mining Control and Recla-._- 

: mation Act of’ 1977.1 The principal ; 
issue for decision by the Board ce oe 
When drainage: into the final sédi- 
~~ mentation © 


suant ‘to: sec, 


pond in: a, permittee’s 


water: quality control system | is‘both | 
from areas that have been disturbed : 
by the permittee and areas that have a 
not been so disturbed, does sec. 
‘Department’s ee 
~~ Interim regulations require that the 
discharges - from. the sedimentation oes 
pond. comply with. the effluerit limi- te 
tations. 
3 administr ative Jaw judge held that — 


of. the. 


‘expressed - ‘therein? - 


1 gee Act of: ‘Aug. 8, 1977, .91 Stat: ‘445. 505, oe 
and 30 -U.S.CLAL. pet Ute) 8) West pec eo 


Oneye 


The - 
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RECLAMATION AND ENFORCE, 


: MENT 


a 1 rasta 85 


~ Decided J anuiar Y- z 8 1999 0 


“Cipas. on — Thunderbird Coal as 
~ Corp. and the Office: of Surface Mining re as 


Reclamation. and Enforeement. from a 


' Sept, 12, 1978 decision of Chief Ad-- 
— ministrative Law. Judge: Luoma, as to. 
_ Docket No... -NX-8-3-R, upholding. in. 
- part a notice of violation of 30 CFR. 
P16. Li (a). issued | in accordance with 
sec. 521 (a) (3). of the Surface Mining 
. Control and: Reclamation Act of 1977. | 


Reversed. 


7 1. ‘Surface Mining: Control mt Recla- 
_ mation Act. of 1977: Water Quality 


| Standards: and Effuent. Limitations: | 


Discharges from Disturbed Areas” 


| ‘Discharges from’ any portion. of a. per. 


thitted area ‘that is: disturbed in the 


course of the permittee’s. mining opera- | 


‘tions. must : comply with... the . effluent 
Timitations contained in 30 CFR 715. 17 
(a) of the Department's initial regula- 
nO program. ee ee Pe Oe +8 


9. ‘Surface Mining ( Control and fietia: 


mation. Act. of. 1977: Water Quality 


| ‘Standards and ‘Effluent Limitations: 
7 Disturbed Areas: Sedimentation Ponds | 


A sedimentation nond is a “disturbed 
area,” 


ment’ (OSM)™ 


T1517 (a) . 


as that term is defined for the- 


” APPEARANCES: J. T Ree Esq., 2 
and John P. Williams, ‘Esq,,. for Office ae 
of Surface Mining Reclamation and 
ee Enforcement; Samuel E. ae Esq., ga, Set 
bain. tor Thunderbird Coal Corp. . a 


‘OPINION BY THE INTERIOR ee 
BOARD OF SURFACE MININ me: a 


AND RE CLAM A TI ON 
_APEALS” 


eer Oss apes have bie fled wit ¥ 


the Board by the Office of Surface 
Mining Reclamation and. Enforce- | 
‘and Thinderbird 
Coal Corp. (Thunderbird): from an 


administrative law judge’s decision 


| upholding’ i in part’ a notice-of v: :ola- 
tion issued: to ‘Thunderbird pur- 
eae “B21 (a) (8) ‘ofthe. 
. Surface Mining Control and Recla-._- 

: mation Act of’ 1977.1 The principal ; 
issue for decision by the Board ce oe 
When drainage: into the final sédi- 
~~ mentation © 


suant ‘to: sec, 


pond in: a, permittee’s 


water: quality control system | is‘both | 
from areas that have been disturbed : 
by the permittee and areas that have a 
not been so disturbed, does sec. 
‘Department’s ee 
~~ Interim regulations require that the 
discharges - from. the sedimentation oes 
pond. comply with. the effluerit limi- te 
tations. 
3 administr ative Jaw judge held that — 


of. the. 


‘expressed - ‘therein? - 


1 gee Act of: ‘Aug. 8, 1977, .91 Stat: ‘445. 505, oe 
and 30 -U.S.CLAL. pet Ute) 8) West pec eo 


Oneye 


The - 


as a “MTUNDERBIRD OAL, CORP. Uh 


aoa onFron: OF: SURFACE MINING RECLAMATION. AND: ENFORCEMENT eae 
| a Tonvary 18, (1979 - ~ : 


| ‘poly the psreaiinne of discharges 
7 derived. from disturbed. areas must 
80. comply. We hold that. all dis- 
charges from. such a sedimentation 
“pond must comply with the effluent A 


ie ‘limitations expressed in sec, 715. 17 
Ae We therefore reverse, mex Sy 
| Facts” i“ 


, The relevant ene in ni these @ ap- 
‘peal, are not disputed by . the 


| ‘parties. Thunderbird, a. Kentucky 7 

cor poration; - ‘conducts its” surface ee 7 
: at ainage, mto- Suricturs No. 4 com 
7 prised: (1) treated discharges’ from 

Structure*No. 1 of. drainage’. from. 


coal: mining operation under -the 
authority of Permit No. 6414-77, is- 


sued by the Commonwealth’ of Ken- 
tuclky. } Much of the permitted area; _ 
_ comprising 100 acres, was previ- 
ously. mined for Goal at least. 15 to _ 
20 years ago. ‘The excavations thus. ~ 
created were not: reclaimed andhave 1: 
“ yesulted in. highly -acidie surface 
water. drainage. Prior to the com- i 
mencement of Thunderbird’s cur- 


rent, operation, the pH level of the 


= drainage from the previously mined. ; 
area was. measured. as 2.8 and 3. 2 at 


two different sampling: points. _ 


. When OSM issued its oes of. 
7 Slee to ‘Thunderbird, the com- 
pany had mined or otherwise di-. 
rectly disturbed: approximately 26 

_ acres of the permitted area. Before 


completing its operation, Thunder- 


bird anticipates that it will have 
mined. and réclaimed all but, 10 LOK.” 
. 12 acres of the permitted area. To. 


~ Gontrol the quality of surface water 


ae drainage from its’ permitted area, . 
-- Thunderbird devised a mining plan 
which includes the. construction of: 
“When — 


_ four sedimentation ponds. 
“s. OSM issued its notice of violation, 


oneoft ifiess panes (Structure No. 1) : 


was completed, aud a second: pond — 
_ (Structure. No. 4} was completed 
except for the final emplacement of 
an emergency spillway (a: tempo- | 
. ary: emergency spillway: had been 
constructed). Structure No. 4 hag — 
_ the lowest topographical placement 
-. of the sedimentation ponds planned 

_ by Thunderbird; all surface water 
drainage from. the permitted: area - 
| ‘passes through Structure.No. 4. 


-On June 15, 1978, surface ieee. 


ALCAS disturbed. by Thunderbirds 


(2) drainage from a small area. (less a 
than.1. acre) disturbed by Thinder=. 
bird. which ' ‘bypassed. Structure Ne. 


-and- (3)--drainage from an: area 


; not. yet disturbed a ‘Thunderbird. 
: which. also bypassed Structure No: 
ee OSM’s inspectors, sampled the - 
_ discharges from both Structure No. 
Land Structure No. 4,.on the above - 
| date. The pH level: of. the: sample 
. from. Structure No. 1 was found to 
be mm compliance with. the. effluent 2 
limitation expressed in sec. T1517 
{a} of the Departinent’s interim | 
r egulations;. 
No. 4 was found to be 4.5, which is 
- not: within ‘the range of. 6.0 to 9.0 
| specified as the pH evel limitation — 
_in see. 715.17(a).? On the basis of 
the -pH level measured for dis- — 
charges from Structure No. 4; OSM 
: jssued a notice of violation to Than: | 
derbird, ‘specifying a violation of 7 
~~ gee. 715. 7 (a). "Thunderbird + was di- 
- rected by OSM to treat, the dis: 


that. from. Strueture “ 


2 See 42 FR 62685 (Dec. 13,. 1977) (to be 7 


codified in 30 CFR 715. 7 (a)). 


(407 DECISIONS. OF THE ‘DEPARTMENT OF THE INTERIOR 


. charges froin. Str an No. cu in or = 

_ der to maintain the pH evel: of. 
_~ these between 6.0 and 9.0. Thunder-. 
_ ‘bird was to submit a treatment plan — 
for approval to the Commonwealth — 
of Kentucky by June 29, 1978, and / 
to implement an n approved ae by. 


a Jaly 27, 1978, 


At the poaTieat. of Thunderbird, 7 
an informal conference. was held:at 
- 4ts mine site on June 28, 1978. Be- 

: cause OSM did not alter its position 
as.a result of this conference, Thin- 

_derbird sought further review of the 
notice or violation and was granted _ 
‘a hearing before an administrative | 


law judge, held on July 20, 197 8,3 
The administrative law judge’s de- 


cision of Sept. 12, 1978, affirmed the 


notice of Salaeon. Ko the extent 
that it. apples to the 5 percent of 


“water coming from the ‘disturbed - 

area” which coy not been treated. 

in Structure No. 1, but found that 
“Tthe] Applicant is not responsible 


for the condition of water. which 


flows from * 3%. undisturbed land.” 
Both Thunderbird and OSM made 


timely appeals to the Board. from 


istrative law judge. 


| Discussion 


Se, TB. 17(a) of. the Depa... 
-ment’s, interim regulations, which © 
controls the resolution of these ap: | 


a “S'This. hearing was conducted. pursuant. to * 
the authority: expressed in 80 U.S.C,A:'§ 1275 


(West Supp. 1978) and 48 FR. 3439384 (Aug. 


bey 1978). (to. be codified in 48 CFR 4. 1160. _ 


| 4.1171), 


4 See 43 FR 34398 (Aug. 3, 1978) (to be 
OSM filed its. 


codified in 43. CFR 4.1271). 
notice: ‘of appeal with the Board: on Oct. 10, 


1978 ; Thunderbird filea its notice: on Oct. iH, E 


1978. 


' 
4i;0 


186 ED: 


~ peals, contains the following pro- 


visions : : 


An surface drainage from the disturbed 


“area, including disturbed areas that have 
“been graded, seeded; or planted, shall be -. 
passed ‘through a sedimentation pond or | 
~ a Series of. sedimentation ponds before _ 
leaving the permit area. Sedimentation 
‘ponds shall. be retained until drainage 
. from the disturbed — area. has met the 
water quality requirements of this sec- 
: tion and: the. revegetation requirements - 
of. § 715. 20 have been met..* * * For pur- 


pose of. this section’ only, disturbed area — 


- shail not include those: areas. in which 
. only - diversion | ditches, 


ponds, or roads are installed in accord- 
ance with this section and the upstream 


area is not otherwise disturbed by the 
permittee. * «s Discharges | from areas 


disturbed by surface coal mining and rec- 
lamation operations must meet all appli- | 
cable Federal and State laws and regula- 
tions and, at. a minimum, the following 
numerical effluent limitations [italics | 
added] : re 
eo ee ae ek | 
pH Within the range 6.0 to. 9.0. [Taken 
from Table.] | 
® s  # ee Be 
- 2) The permittee shall install, operate, 
and maintain adequate facilities to treat 


_any water discharged from the disturbed 
_ the decision rendered by the admin- = 


area that violates ‘applicable Federal or 
State laws ‘or regulations or the limita- 


' tions of paragraph (a). ae 


‘'Thunderbird’s Sota ig prem- 


‘ised on the fact that-not all of the 


drainage impounded in Structure 


No. 4, on the date of OSM’s inspec- 
tion, derived from portions of the 


permitted area that had been dis- — 


- turbed. by. the company’s | mining ane 


cperations.. Thunderbird. .argues 


that. the results of the. tests. per- : - 
formed, by OSM on discharges from — 


om 642 ER 62685, ‘(Dec. 18,. 1977). oe be: codi- 
‘= fet An 80 oe (ee ne 7 ‘ ‘Aid 


sedimentation. a 


38] hate a eee ‘THUNDERBIRD COAL CORP. Vv: 


: OFF Ice oF. SURFACE MINING RECLAMATION AND. ENFORCEMENT ae 
| a January 18, 1979 oo : 


7 : oie clars No. 4 thus de not satisfy : 


OSM’s burden of proof in respect 


of the notice of violation.® The .ad-. 
ministrative law judge agreed with 
the. assertion that Thunderbird 


. should not be ‘held responsible for 


the quality of all dr ainage im- : ; | : 
_ ditches, sedimentation ponds, or~ 


pounded’ in Structure No. 4; how- 


ever, the judge determined. that the | 
notice of violation was.validly is- 
- gued as to that drainage which was’ 
shown to derive from. an-area dis- 
turbed by Thunderbird: and. which 
did not. pass through and become 
treated. at Structure No.1. The 
_. judge did not specify the evidence | 
~ upon which he relied to support his: 
statement that the pH. level of this 
_ particular drainage was shown to be 
“in violation of the effluent. limita- 
- tion expressed in’ sec..'715.17(a).: 
~ Moreover, the Board’s review of ‘the : 
“record has ‘disclosed no such evi- - 
dence,-The Board does not. agree g 
with Thunderbird, liowever, that — 
this lack of evidence. is dispositive 
in these appeals. Instead, the Board 
. has determined that, inder the cir-- 
8 cumstances dsclacod by OSM’s in- 
7 ‘spection, all, discharges from Struc- 
ture No. 4-are subject: to the pH 
7 evel limitation — im see. 


T1B.AT (a). 


[1,2] Sec. 7 15. S17 (a ay. requires that: 
os he quality-of discharges from areas 
— disturbed by a permittee must com- 
| ply, at.a‘minimum, with the effluent: 
c limitations expressed therein. The 


| term. “disturbed area” is defined, 
- generally, to, mean. “those lands that 


8 OSM. ‘has. ‘the: pusded ae establizhing a 
| prima facie case as. to the validity of a notice. 
of violation. See. 48 FR 34394 (Aug. '8, 1978) eae 
: fied in. 30 CFR 118: 17(a)). 


(to be codified in 43 CFR 4. at 7E(8))- : 


a version 


‘have a cca by surface coal 
mining and. reclamation. opera- — 


tions.”.? This definition is qualified. 


~ for the purpose. of sec. T1BAT(a),. 
however, by the provision that “dis-- — 
| turbed area shall not include. those, | 


areas. in- which: only. diversion - 


roads are installed in accordance: — 
with [sec. 715.17(a)] and the up- 


stream area is not otherwise diss 
turbed by . the. permittee” ‘(italics 


added). ® The purpose of this quali- : 
fication Is clear. In its absence, di- | 
‘ditches, 


area. which might. contact any of — 


these structure would be subject to ; 
the effluent limitations expressed in — 


sec, 715. 17 (a). ‘The Secretary has 
relieved'a permittee from. the. obli- 
gation of maintaining the. quality. 
of such drainage, however, when 


| (1) a diversion ditch, sedimentation | 
‘pond, or road i 1s installed ; in oo - 


ance with sec. 715.17 (a), and (2% | 
that portion of the permitted area 


which is upstream, inrelationtoany — 
‘such structure, is not disturbed by — 


the permitteé other than to,the ex- 


tent necessary for the installation’ _ 
of the structure. This means, 
example, that a permittee: may con: 

struct a sedimentation pond in ane 
ticipation. of mining coal on a por~ — 
tion of the permitted area which’ - 
_ drains: 
thereby — becoming responsible | for | 


for 


‘into. the. pond, without. a 


142. FR, 62678 (Dee. 13, 1977). (to fie codt- - 3 


“fied in 80 CFR. 710:5)... 


842 FR 62685 (Dec. 13 1977) (to be ‘codi- 


‘sedimentation ; 
ponds : and reads would always con: 

“stitute. disturbances of a permitted. : 
area, and drainage in a permitted - 


- the aug of ee that might. ¢ 
| "pass through. the -pond before ‘the 
camining operations proceed further. 
- But, at such time as the operations © 
of the permittee disturb any portion. 
of the permitted area which drains 
. Inte the sedimentation pond, other — 
than as is necessary for the installa- — 
tion of other sedimentation ponds, 


| c¥oads, or diversion ditches, the per- 


‘mnittee must assume ‘responsibility | 
for the quality of all discharges _ 
from that pond. This i is because the . 
- sedimentation — ‘pond thereby be-- 


comes a “disturbed | “area,” as. that 


term is defined for the Purpose of 


sec. T1517 (a).8 


As was previously noted, the: Tec 


ord. reveals that Thunderbird has 


disturbed portions of the permitt ed 


area that drain into Structure No. 
4, other than by the installation of 
sedimentation ponds, diversion 
ditches. or roads.”° Thus, Structure 


No, 4 is, itself,.a “disturbed: area,” 
and Thunderbird must maintain the .. 


pH level of discharges from this 
_ structure within the range 6. 0 to. 
9.0. The company. has not rebutted 


9 One of ihe j purposes of fae Secretary’ s re-.. 
quirement that drainage from disturbed areas 
‘be. passed through sedimentation ponds is to. 


. tfacilitate. monitoring of mining operations.. 
.See Comment 8, 42 FR 62650 (Dee. 13,. 1977). 


he Board’s. interpretation of ‘see.. 715.17 (a)- ce 
Ws - consistent with this purpose. In contrast, 


‘€he interpretation of sec. 715. 17(a). suggested 


by the administrative law judge. would place | 
- on. OSM the burden of monitoring | drainage i 
quality ‘in. the ‘watershed area above a sedi- . 
mentation pond,: whenever: the drainage into © 
a sedimentation pond. comprises drainage from . 
both disturbed and undisturbed’ portions of the 
“permitted area..Such a burden was. clearly not: 
‘intended by ‘the. Secretary: Yo be. imposed on ae 


OSM. 


', 10 See text, supra, at p. 39: Transcript of: the | 
fiearing before the. administrative. law Indge a 


on a Rept 12, 1978, ot 121-122; Ex. 2 


"the 
_ OSM’s 


= peae-= = — 


OSM’s Pen Ane on of une 515; | 


1978, the pH level of. discharges | 
from Structure No. 4. was 4.5,so the — 


Board must: conclude that the notice ; 
a violation was validly issued. 
We hold that Thunderbird was _ 


Gene ole for the quality of dis- 7 


charges from Structure No. 4, ‘under 
circumstances 
inspection and’ described - 
above, rather than for only the qual-— 


ity of. untreated drainage into 


Structure: No. 4 from disturbed | 


: portions of the permitted area..The — 


administrative law judge’s decision — | 


is therefore reversed, and OSM. is 
~. authorized to take further enforce- 
ment action consistent. with this 
decision. | 


So ordered, 


| Traine G. BARNES, 
Administrative J udge. 


: 2 Wut A. Inwi, 7 
4G hie ‘i Administrative J ue 


| si eis nea : 


MIRKIN DISSENTING: 


~The majority has issued a finely 
reasoned, cogently stated opinion 


‘that, infouns the parties to. the ap- — 
peal why the casé has been disposed ~ 


of the way. it has, and that advises” | 


future potential | parties. who are 


similarly situated the way similar — 


appeals will be treated. The opinion -_ 
‘is entirely consistent with both - 

national © ‘and “departmental, goals” 
- concerning ; the. environment.’ 3 “The , 


“1 Sees. 101 and 102 of the Act, 91 Stat. 445, . 


| 447, 448 ; sec. 700. 2.0f the: interim regulations, - 
ae FR 62675 (Dee 18; re - 


wlosde by. - 


30 | AMEEUNDERBIRD. COAL. | 
a “OFFICE or SURFACE MINING RECLAMATION AND ENFORCEMENT a 


CORP. v. ; 43 ; 


Jf anwary i 8, J 979° 


‘ ee Datrs: we 


‘that is required for my total agree- 


inent isa prodigious act of interpre- % 


‘tation. L cannot perform that act. 


- For: the purposes of this. dissent; . 
‘the important facts are that. aes 
were two sedimentation ponds x ie 


and 4), neither of which was in a 


‘site where actual excavation. was 
taking place.? Surface water drain- 


‘age. from the disturbed-area went 


into pond No. 1 and was treated so. 


_ that the pH level was satisfactory. 


“Water was then discharged from — 
pond: No; 1 which flowed ‘into pond - 
No. 4 where it comingled with | 


‘drainage . from a disturbed . area 


~ (which. drainage did not pass. 


| ‘through pond No. 1) and drainage 


_. from an. undisturbed area. Dis- 
charges from pond: No, 4 had. an 
unacceptably low. pH level. No evi- | 
- ‘dence “was offered. to demonstrate — 
the pH. level of either the untreated 
drainage from the disturbed area — 
oor the drainage from the undis- 
turbed area. before. they entered. 
ALON evertheless,.. the 
majority. has held that the oie 


pond — N Ox 


tation pend itself constitutes.a, dis- 


_tutbed area, In. effect,. ‘then,- this. 
means: that for. a ~sedimentation™ 
Pond: not to constitute. a disturbed 


oy. 3 is a map ‘that. was. relied, upon coy . 
both parties. It delineates areas that were 
. disturbed ‘in the'past, areas’ that have’ been or- 
~ . will be disturbed’ by. Thunderbird, and un- 


- disturbed ‘areas. All sedimentation ponds are 
shown to: bein undisturbed: areas—at least ‘as 
‘that terth is understood ‘by the ‘parties: ~~ 


| ‘though, is 
whether those goals have been im-> 
_ plemented in the manner asserted 
by the. majority. I agr ee. with much 
of what the majority has said. All. 


banks, 
_-~piles, spoil banks, culm banks, tailings, 
holes or depressions, repair areas, ‘storage 
_areas, processing areas; “shipping ‘areas: 


Immediately | after ‘this, - | 
coal mining and. reclamation opera- 
tions” is defined as “mining: opera+ 
tions and ‘all activities. necessary 
and incidental to oe reclamation of | 
7 such operations. = 2S * Although. 


| area, it rust exist alone’: or, at best, : 
In anticipation of a. surface’ mining | 


disturbance ‘that is. to’ be | ecom- 


menced at a later date. The Depart- 
ment could have defined “disturbed 
area” to be. so encompassing. The — 
‘question © ‘then becomes whether 
is there i is any. evidence that it did. so. 


See, 710.5 of: the interim regula- 


‘tions defines “disturbed area” to 
‘mean “those lands that have been 
affected by surface coal mining and 
reclamation 
alone, this. does. not. provide too ~ 


operations.” Taken 


much guidance. However, the “sur- 
face coal mining” referred toim sec. 


ei 10.5 is itself defined i in sec. 700. Be - 


That definition refers to a variety "2 
of excavation activities and, In ad- 
dition to those activities, eee, 

adjacent land, the. use of which’ is” ae 
cidental to any ‘such activities, all lands — 


affected by the construction of new roads 
or the improvement or use of existing 


Toads to gain. access to. the site of. such 
activities and for haulage and excava- 


dams, ; 
. refuse - 
overburden 


tion, - . workings, . impoundments, | 
ventilation | shafts, entryways, 
‘dumps, stockpiles, 


and other areas upon. which: are ‘sited 


structures, facilities, Or. other. property 


or material | on the surface,’ resulting 


from or. incident to. such activities. 


42 FR 62677 (Dee. 18, 1977). 
“Courtaée 


7 8 ‘These definitions track the. ones. “in sec. 


701 (27) and (28). of the Act, ‘S8t Stat. 445, 518. ae 


tions: 


DECISIONS, oF THE 


one specifically defined in ie des 


| regulations require application of the ef. = 
fluent limitations only to discharges from | 

_ the disturbed area and not to discharges _ 
from areas. the permittee has not dis- - 


terim régulations, “resulting from 


- or incident to” is defined in the pro- 
- posed. ‘permanent regulations to 


mean “a relation — between two 


fe events” such. that when. one event. . 
-” occurs the other event will, in the 
: natural Reauence,. of events, also _ 


occur. ead 


~The ree of adjacent ind 

“uses im section 700. 5 which consti-_ 
tute surface coal mining operations _ 
. is specific, not generic. “Sedimenta-- 


| tion pond” is not in that number. = 
Indicative of the difficulties. con- 


| cerning what sedimentation ponds 
are to disturbed areas and vice 


versa, the Department felt, it neces- 


sary to comment on this relationship 


the comment period after the | pro- 


_ posal of the interim. regulations and 
‘before their adoption. In its brief. 
to the Board, OSM. presented the’ 


following history of sec. 715.17 ( a): 


» ° Seetion 715.17(a) in the proposed rules | 
- . required. the following : | | 
fe : “Discharges | from the entire | ‘permit , 
Be area must meet all: applicable Federal | 
and’ State: water. quality | standards and... 

_ the following numerical effluent limita- 
i ia ae (italics added). 42 Hed: 


| Reg. 44,933. (1977). 


| This is in sharp contrast to the lan- 
guage of the final rules, which required 
-- the following. 


“Discharges froin. areas disturbed by 
' surface coal mining and reclamation. op- 


< erations must. meet all applicable. Fed- 


eral. and State laws and regulations, and, 


ne at a minimum, the following numerical 

he es (italics add-_ 
ed) 42 Fed. Reg. 62,685 (1977). | 
~The reason behind the change 1 in lan- 

guage was discussed in Comment No. 10° 


- effluent limitations: * * 


of ‘the Pee to. the final rules : 


con 4 8e0. 700.5, 43 FR 41801 | (Sept. 18, 1978). 


DEPARTMENT oF THE INTERIOR. 


[86 LD. 


Con response to. saceeal comments, the a 


turbed through mining and reclamation. : 
eK ‘Effluent limitations | do not apply — 
to discharges. from. undisturbed areas,” a 


“42 Fed. Reg. 62,651 (1977).° 


The. ‘majority ‘interpretation, . 


nev rertheless, by expanding the defi- _ 
nition of disturbed areas, captures _ 


those activities which the Depart- 


- ment indicated in comment 10 it was: 


excluding from the substantive reg- 


latory requirements of sec. 715.17 
(a). In the departmental analysis 


of the scope and meaning of sec.. 


816.42 of the proposed -permaitent. 
regulations - the Department | also 
when questions were raised during seems to be of the opinion that the _ 
regulation is not yet all inclusive. | 
' Sec. 816.42 is the analog of sec. 715. 
17(a) of the interim regulations. 


~The Department reaffirms comment 


10. previously cited, and goes on to 


_ say: “If necessary, however, the of- | 
fice will promulgate more stringent 


limitations and requirements in the. 


future to protect water quality.”* 
‘The way to do this is by amendment — 
of the rules, not by construction a by 
this Board. a a 


Indeed, the senda aniounting 7 


‘the alleged violation could have 7 
: been. regulated i ma number of ways” 


not requiring this extreme interpre- 


tation of departmental regulations. 


Had the discharge ‘from the un- ; 


treated disturbed. area been: tested 
and found to be deficient, the re- 
sults of that. test could — been 
offered as evidence of the violation — 


_. 8 Brief of OSM, Nov. 17, 1978, at pn. 6, 7. 


843 FR 41745,41746 (Sept, 18, 1978), . 


ae 8 ANCAB 129° 


— were) ‘APPEAL OF ‘STATE. 
ae et. & BG ye January 19, 1979 


. change t = osm. No a evidence _ 


x was offered. Had the activity v10- — 
lated Kentucky law, as. urged by. 


OSM, at the: ‘hearing and in its 


- brief, ‘referral to the Kentucky au- 
eee thorities could have solved the prob- 
Jem. E. PE, A. -regulations: were also as- 


‘serted to forbid the comingling 


of satisfactory. and unsatisfactory : 
waters if the overall: result is. un- 
| satisfactory.” The matter could have. 
_ been referred to.E. .P.A. for correc- 
tion, All I am saying ig that depart- 

ae mental regulations, as presently con- 

_ stituted, are not’ sufficiently broad 
to embrace the. activity that is the . 
subject. of this appeal. As these are” 
interim regulations and the Depart~ | 
ment is now in the process of pro-. 
- toulgating permanent: regulations, ha 
eit has an deal: opportunity to state . 
precisely the scope’of its effort: to. 


regulate effluent discharges.’ 


— Act: 


‘Acti. 
Board: Appeals: Generally — 


OF rae hain 45 
a Alaska Native ‘Claims: ‘Settlement 
Act: Alaska ‘Native. Claims Appeal 
Board: Appeals: Summary Dismissal. 


‘An issue in an appeal will be dismissed es 
for lack of diligent prosecution when a 


party fails to respond. to an Order. of. 


this Board requiring a showing of cause _ 
os an issue ‘Should . ‘not be dismissed. 


Q. Alaska Native Claims Settlement : 
Administrative Procedure: Gen- 


erally—Alaska Native Claims. Settle- ; 
ment Act;, Alaska Native oma 


Appeal Board: Appeals: Generally. . 


ANCAB is bound by statements of aes : 


tarial : ‘policy » contained in Secretarial . 


Orders published 4 in. the Federal Register. ; | 


3. Alaska, Native Claims. Settlement = 
Alaska Native Claims Appeal» , 


A timely appealed Bureau of land Man- 

agement. decision does not constitute a — 
_ final Departmental decision as that term — 
et is used in sentence Be sec. . 2 of 8. 0. 8029. ‘4. 


For these reasons, IT would 1 reverse 


as to OSM and grant the cree a 


| Thunderbird. | 


Metra I ‘Mime, 2 
Administrative J ‘Tadge: 


<— APPEAL oF STATE OF ALASKA. cA 


A Remanded: to the ‘Bureau of: at: oo 
_ Management. for action, consistent with = 


the decision. 


140 CFR Part 434, mi 


"Decided Ja aniary 19, 1979 79 


“APPEARANCES: J ames” MN. Reeves, : 
 Esq., Assistant Attorney General and . 
~*. Shelley J. Higgins, Esq.; Assistant At-. 
» - torney General, on behalf of the State — 
7 of Alaska; Bruce Schultheis, Esq. a 
.. Office of the Regional - Solicitor, on — 
-“pehalf of the. Bureau of Land Manage- _ 
ment; James D. Linxwiler, Esq., on 
~ behalf of Cook Inlet Region, Inc.; and 
‘Richard G. Encelewski, General Man-— 
ager, Ninilehik Natives Association, 
o 5 Appeal of State of ‘Alaska. trom the -_ 
 -» Bureau of Land. Management Decision | 
_ Nos, AA-6685-B, A-050463-C, ete: 


OPINION BY ALASKA 
WA TIVE: CLAIMS 
dale APPEAL BOARD — 


The Alaska. Native: Claims: ag: 


os ar Board, pursuant to delegation — 
- of ge in . the Alaska | Native | 


. Cliims Settlement. het 43 U. g, o 


~ §8§ 1601-1624 (Supp. TV, 1974), as 
amended, 89 Stat, 1145 (1976), aa 


the ‘implementing regulations in 43 » 
and Part 4,.Sub-— 
' part J. (1975), hereby makes the fol- 

| lowing. oe conclusions and. | 


CFR Part 2650, 


: decision. | 


On May 8, 1978, the ‘State of 
_ Alaska filed-a: Notice of Appeal and: 
Statement of Reasons for Appeal i in 
_ the above-entitled case. The State. 
cof Alaska alleged that there were _ 
three issues subject to appeal. The 
first j issue was, that. the Bureau of | 


Land. ‘Management erred in. its 


-treatment.of certain third-party in- 


~ terests held under A.S. 38.05.077, 


_ which are also known as “openi-to- : 


entry leases. The second i issue con- 


cerned the Bureau of Land ‘Man-— 
: agement’s failure to reser ve an ease- 
ment for a road. which lies in the S*_- 


IN 1% of sec. 29, T.458,, RB. 14 W., 


Seward nied: The third issue’ 
‘raised was that the Bureau of Land - 


Management. erred in. “approving 


- for interim conveyance . the E 14: 
NEY, SW Y of sec. 34,T.1S., B. 14 
‘W., Seward meridian, also known | 
as the Ninilchik. Highway Mainte- | 
nance site, on ‘the grounds that the | 
“State of Alaska noe title to said; 


‘parcel. 


-On May 10, ‘1978: this Board. io 


: dem: the ‘segregation of all lands 


‘described by the State as being sub- 


ject to dispute i in this appeal. 


On June 21, 1978, Cook Inlet. Re- 
gion, Inc.” (CIRD ‘and ‘Ninilchik 
Natives Association; Inc. (NNAI), 
teplied to the State of Alaska’s 


Statement of Reasons for Appeal. 


‘CIRI and | NNAT — that Me 


"DECISIONS oF THE DEPARTMENT oF THE INTERIOR | 
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‘State's S ot regarding thes open- ee 
to-entry leases be held in abeyance 
pending the reconsideration of Sec- 
retarial Order 3016 (Dec. 14, 1977, 

85 LD. 1 (1978)) ‘which noncemed: 
Departmental treatment of. the — 


open-to-entry leases. They also . 


stated that the issue: of a road ease-- 


ment contained in. para, 3) of. the | 


—State’s - pleading should be re- 


manded: to the Bureau of. Land 


| Management with instructions to in- 


clude it as an easement, As to the 


third issue involving the ‘property | 
more commonly known as the Ninl- 


chik Highway Maintenance site, 


- CIRI and NNAI requested that ‘the 

State of Alaska submit evidence of | 

its interests of whatever nature in 

such lands, and. that the Board _ _ 

thereafter establish a briefing s mene d- - | 

ule on thisi issue. , ; 
The Bureati of Tana Management es 

also submitted -an answer to the 

State of Alaska’s Statement of Rea- _ 


sons for Appeal requesting the same — 


yelief as CIRI and NNAI except | 
_ that the Bureau.of Land Manage~ 
‘ment requested that the question on 
the Ninilchik Highway Mainte- 
nance site be remanded to the Bu- — 
-reau of Land Management, and the ~ 
State be given 30 days in which to — 
submit. evidence of eee: of Sie 


such site. Er 
On July 12, 197 8, this Board. sus- 


| pended all further briefing in this 
appeal swith respect to the treatment 
of open—to-entry leasesinsaid BLM. 
‘decision pending the reconsidera- 
tion of S.O. 3016. Since all parties 
had agreed to the reservation of an _ 
easement for the road which lies in 
Rapichiclas oven 29, T. 48 = 


ag “APPEAL OF- ‘STATE OF ALASKA | 
| Eee —— Sanuary 19, 1979. 


aes Ww. the Hone pes tint such 
be included. by the Bureau of Land — 
Management as an easement in the — 

. decision and interim. conveyance. 
+ The Board also ordered the State of 
~. Alaska to submit to the Board, evi- 

—_ dence of ‘its interests of whatever 

— nature in. the E 14 NE 
of see, 84, T. 18S., RB, 14 W.., Seward 
=. pieridina > also. [aoa as ie: Ninil- 


~ chik Highway Maintenance site, | 


| On Aug. 14, 1978, the State of : 

+ ‘Alaska, submitted a. document en- 

titled “Statement. of Interest,” to- 

gether with various exhibits. The 
- Statement of Interest alleged that 


the State of Alaska received a quit- 


 glaim deed dated June 30, 1959, to 
the. Ninilchik. Highway Mainte- 
-- nance site, pursuant to the. Alaska 
~ Omnibus Act, P-L. 86-70 (June 25, 

— 1959),.738 Stat. 141. The exhibits 
filed with this Statement include a 
why the E14 


7 quitclaim deed from the Secretary 


of Commerce, U.S. Department of - 
Commerce, to the State of Alaska. — 

This deed conveyed. lands which 
were described in’ three different : 


: schedules, one of which was identi- 


fied as Schedule C in the deed. Sub- . ; 
dismissed: for lack’ of diligent 


mitted along with the copy of the 


deed was.a photocopy of one page — 
of Schedule C which contained a de- 
— seription of air “navigational site 
withdrawal # 188, which is located 
at Ninilchik, ‘Alaska. Copies ofsev- 
~ eral public land orders submitted 
by the State of Alaska show that 
the EY NE. yy | 
34, T.1S.,R. 14.W., Seward merid- 
jan, the. lend’ here in dispute, ‘was : 
3 included | within | air ‘navigational . 
ae site withdrawal ee 138. 


4 SW yy 


from - 
Ninilchik: Natives ee cocanien; Inc. Pe 


Sw BVA of ‘sec. 


ae Te 


In light of ‘this “Abeanientation 


: submitted by the State of Alaska 7 
| purporting to show a conveyance to _- 
the State of the E1%4NE Y%SW ~ 


Vi; of sec. 34, TF. 1.8., R. 14 W., 


‘Seward. meridian, this Board; on — 
Aug, 25, 1978, ordered Cook Inlet — 


Region, Inc., Ninilchik Natives As- — 


sociation, Tne and the Bureau of a 
Land Management to show cause 
why this land should not be ex- 


cluded. from the Bureau of. Land 


. Management decision to convey on = 


the grounds that this land had been ~ 


previously conveyed to the. State of 
Alaska, and is not. public land 
within the pene of: $3(e) oe, 


: ANCSA. 


More than 30 days have: cinpaed 


and neither Cook Inlet Region, 
Ine., Ninilchik Natives Association, — 


Inc:, nor. the Bureau of Land" : 
Management have shown cause — 
NE SW yy, of sec. 
84, T. 1 8:, B..14-W,, Seward 


meridian, should not. be. excluded ae 


he conveyance to the — 


and Cook. Inlet Region, Tare. . 
[1] An issue in an appeal will os 


prosecution, when a “party. fails to. - 


_ respond to an Order of this. Board. = 
-Tequiring a. showing of cause why. 
_ an issue should not. be. dismissed. 


The State of Alaska, having sub- 
mitted documentation. whi ch. indi- he 


‘cates that: they are the fee title 


holders’ of the Ninilchik ‘Highway — : 


“Maintenance ‘site, and _ Ninilchik os 
Natives Association, Inc.; Cook In- a 


let. Region, Ine., and ‘the Bureat- 


aa of Land Manageiment having failed - 


-. 4Q - DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


; ; to ae to this Board’s 
“to Show Cause why the Ninilchik 


Highway: Maintenance’ ‘site should: 
not. be excluded: from the above- 
‘referenced decision to convey on 
the grounds that this land has been © 
previously. conveyed to the State of 
_ Adaska. and is:‘therefore not public. 
 Jand: within the: meaning: of. §3(e) 
. of ANCSA and. not available for — 


conveyance to. the Ninilchik Na- 
tives Association, Inc., pursuant: to 


ANCSA, this. Board, Orders: that: 
. this: ‘question. be dismissed:as an is- 
. sue ‘in this: appeal: This. Board: 
further Orders that the E 14 NE 
Vy SW 44 of see. 84, T. 1S., R. 14 


W., Seward. meridian, more com- 


monly. known .as_ Ninilchik High- | 
way. Maintenance site, shall be. ex- : 
cluded from: the above-t eferenced 


decision to convey. 


The only issue remaining in ‘this 


appeal is the allegation that the 


Bureau of Land Management erred — 
in its treatment of third-party 

leases held under A.S. 38.05.077 
: when it anda: the conveyance sub- _ The question of - retroactive application. 
~ Ject to these leases rather than ex-) 


cluding the leases from the convey~ 


ance. This very issue was. ad- 
dressed by the Secretary of the 


Interior~ on Nov. 27, 1978, -when 


there was published i in the P ederal 


Register S.0. 3029 (48 FR 55987), 
the subject of which was “Valid — 
_. Existing Rights Under the Alaska 


N ative ‘Claims . 


7 ately, canceling - previously. isstied 


8.0. 3016 which. concerned the same > 
subject’ s. O. 8029 stated j in Part as 


- follows: 


ss a «Cee ae oe * 


One . 


' lieitor, 
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Sec. 2 Policy’ ‘By this Order L hereby 
adopt the: Memorandum from. the So- 
dated, Oct. 24, 1978, (copy at-- 
iachied)y. as the position. of the Depart- 
ment on the subject of valid existing’ 


rights under: ANCSA. I reaffirm my con- 
clusion in Order 8016 that, if prior to the 
passage of. ANC SA, lands: which.were ten- 
tatively approved for selection by the 
— State. of Alaska were (a) tentatively ap- - 


proved or: patented by the State to mu- 


nicipalities or boroughs; or. (b). patented. 


or leased by the. State with an option to. 


buy under Alaska Statue [sic]. 38.05.077 
(the so-called ‘open-to-entry’ program) ; 


then: valid existing rights w ere created 


‘within the meaning of ANCSA. I also: 
- now ¢onelude that: lands: covered: by: such 
- Ofen-to- entry leases: from the «State 
- should: not. be included. in conveyances. to 


Native corporations. The Bureau of Land 
Management should identify third party 


interests: ereated by- the State, as reflect- 


ed by. the land record of the State of: 
Alaska, Division of Lands; and:serve no-- 
tice on all parties: of each other’s. possible: 


- interests, but. this Department should. not. 


adjudicate these interests. This Order is. 


not intended to disturb any administra- — 
tive determination. contained in. a final: 


decision. previously rendered by any 
duly.” authorized | Departmental official. 


of this Order shall be addressed by the 
| Solicitor under pr ocedures which.shall be. 
announced by him: within 30 days. ‘of this 


Order’ 'S: effective date. 
ma a ee ae 7 oak 
On Dee. 4,1978; this Board sal . 
the suspension. of action on this is+. 
sue in this appeal and directed the. 
parties to file within 30 days from 


receipt of the Order, briefing on this 


Settlement Act. : 

| . than 30 
(ANCSA). ” This Secretarial Or der b sigreey Ry — ne of 

~~ No. 8029. became effective immedi- ~ ae tag ses ees cena P | 


this Order by all parties to this 


“appeal and. no. ae has. en 


filed. | 
[2) The Board tae are f EA 
held that it is bound by the rules 7 


« fe ea APPEAL OF STATE 


OF ALASKA = = (sss 


my anuary 19, I 979. 


and. cctigitas pupiaulgnted by the 
Secretary of the Interior under 
ANCSA. (Appeal of Eyak Corp., 


1 ANCAB 139, 83 LD. 484 (1976).) | 
The Board has’ also held that it is : 
- bound by Secretarial findings, con- 


clusions, and statements of Depart- 


7 : mental polioy where’ the Secretary, 
pursuant to regulation, t takes orig- 
inal jurisdiction of a case and 


renders a final decision. (Appeal of 


| Oifford C. Burglin, 2 ANCAB 134 — 
(Aug. 5, 1977) ; Appeal of Clifford 
Q, Burglin (On Reconsideration), 
— BANCAB 387 (July 8, 1978).) Like- 
wise, the Board is bound. by state- 
ments of Secretarial policy’ con- — 
tained-in Secretarial Orders pub- 3 


. lished in the Federal Register. ‘The grant.of lands shall be subject to: . 


- [8] One: of the ‘statements of 
policy: in S.O. 8029 is that such 


Order was. not intended to disturb ~ 
any final’ Departmental decision — 
‘previously rendered. In the present 
case, the Bureau of Land. Manage-. 
ment rendered a decision on‘the se- 


‘lection application of Ninilchik and 


this was timely appealed to this 
Board. Pursuant to 48 CFR Part 4, 


Subpart A, §.4.1(5). and 48° CFR 


— “Part 4, Subpart J, § 4. 901 (a), this — 
Beard decides finally for the Secre-_ 
~ -tary, appeals under ANCSA. This 
‘Board, having not: rendered a, final 


i‘. “decision on the issue of treatment 


-of the open—to-entry leases involved 


in this appeal prior to the issuance 


' .of §.0. 3029, now finds that there - 


has been no final administrative de- 
- -termination of the ‘third-party 
‘interests here under appeal as men- 
tioned in the fifth sentence of sec. 2 


? of S.0..3029 that would preempt the . 


, Secretarial policy set forth i in sec. . 


2 of S.O. 3029. | 

The decision fai which this ap- 
peal was filed identified certain — 
third-party interests created by the _ 
State pursuant to A.S. 38.05. O77 on ~ 


— land which formerly had tentative — 
approval for selection by the State. 
but which was determined. by the. — 
Bureau of Land Management to be ; 

_ properly 
Natives Association, Inc, under — 

-ANCSA. The BLM decision-did not - 

adjudicate: such third-party inter- - 

ests but identified and treated them 

as follows: 3 


‘selected “by Ninilchik 


2 Nee ee S ee ges, 4 


ce 


5. ‘The following third-party interests: 
ic valid, created and identified by the 


‘State of Alaska, as’ provided by sec. 14 
(g) of the Alaska Native Claims Settle- 


ment. ‘Act. of Dee. 18, 1971 (85 Stat. 688, 


104; 48 USC. 1601; AGI (g ) (Supp. Vv; 
-1975)): 


a: Gpsn-t6-culay? Jen sox: ‘jneluding the 


right of the lessee to exercise the option 
-. to purchase the surface estate at a nego- 
tiated price under the provisions of AS. 
88. 05.77 [sic]: ) 


1, ADL. 41028 iscatea in the: NWY 


NEY, of sec. 80, T. 2 S., R. 12 -W., ‘Seward 


Meridan. — a . 
2. ADL 44072 . jocated. in ‘the NWY, 


Sw of sec. 20, T. 2 ‘Ss, CR. 12 W.,. 
Seward 1 Meridian. a | 


8. ADE 41073 located | in ‘the NW | 


SW of sec. 20, D2 Ss, aR. 12 We 
Seward Meridian. — 


4. ADL 41074 located in. the NWY, 7 
SW% of sec. 20, T. 2-S., CR. Az W., - 
Seward. Meridian: , 7 . 

5. ADL 41140 located. in. ‘the NEY, 
SW1, of see: 20, T:: 2 S., R. a We 


Sew. an Meridian. _ 


. SEY, 


of sec. 
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: 6. ADL 41146 located in canon NWi,, 
' NEY cof sec. 30, T.:2.S., RB 12. W., 


“Seward. Meridian. 
7 ADL. 44803 located in the 


8 ADL 47755 ea in the’ NEY 


‘i Swi, of. sec. 20; TT. Die 8, Re. Aas Wes 


Seward Meridian. — 
“9g: ADL 49086 - located. in ine NEY 
‘Spy, of ‘sec. 19; wT. coe a R. 2 Ws, 


Seward: Meridian. 7 | 
. 10. ADL. 52829 located in the. NWy 


- swy of-sec. 20, T. 2°8., Ro 12. W.. 
Seward Meridian. 


iL ADL 58837 located in the SW 
‘of sec. 20, T. 28, ‘R. 12 We, 


. Seward. Meridian. — : 

“42. ADL 58838 - located in. the. SEY 
- ‘SEY 
on Seward Meridian. 


13. ADL 55257 located. in na: NW3, 


~ SEI, of. séc. 20,1. 2 S, RR W. 


3 Seward ‘Meridian. - 


14. ADL. 56083 Toouied in the. SEY 
, SEY,. of. see, 19. and the’ NEY, NEW 
30, De 2 S, ie 12. Ww, 
Meridian. cari 


| “The tora befors this Bone di ih- 
- dicates that the. language of all of 
opén—to-entry leases — 
- states that. they were entered into _ 
prior to Dee. 18, 1971, the date" ot | 


the above | 


‘passage of AN CSA. 


Pursuant to the. One of the ie -- 
| ; partment of the Interi ior as set for th 


in SO. 3029 and the Memorandum 
of the: Solicitor. adopted by 8.0. 


38029. as the. policy of the Depart 


- ment, this | Board. _ finds. - that 


~ the. above-mentioned: -open-to-en- Eas 
7 try leases: identified. in the: ae 


| sw 
Swi, of sec. 24, T. 2.8, R. 3 OW. 
-. Seward Meridian. | 


of :Land - | 
Bureau of: Land ‘Management is) 
_ Ordered as follows : | 


of sec. 20, T. 2 8, R, 18 W., 


Seward | 


{86 LD. 


“of Land Management Rete here 
under appeal, 
from: the conveyance to Ninilchik 
Natives Association, Inc. | 


must be excluded 


Based upon the above, this appeal 
is hereby remanded to the Bureau 
‘Management, and. the 


ne oF o' exclude. from the convey- 


: ance to. Ninilehik Natives: ‘“Associa- 


‘tion, Ine.,.. those ‘open-to—entry 
leases. identified In: the decision to : 


| eee | 


=. esas ee the. convey- 


“ance 2. to Ninilchik. Natives Associa- | 
tion, Inc., the E44 NEY, SW of 
sec. 34,.T. 155., R. 14 W., Seward 
"meridian, also known as the N inil- 
. chik Highway Maintenance site; 


8. To include in the: conveyance to. 


| Ninilchik ‘Natives Association, Inc:, 
an easement. for a. road which lies j in: 
a © the S44 N % of sec. 29. T.4.8., , RR. 
 :14.W., Seward meridian, which isin. 
-existeuce and which. provides access 
to lands patented to. ‘the. State of | 
| Alaska. : . 


This repr ‘esents : 2 unanimous 5 deci- 


Sion of the Board. 


a UDITH M. Bravy,. 


Chairperson, Alaska Naina 


Claims Appeal Boar d. wa | 


- Apream. B. Dunyine, ee 
- Board M ember’. : 


. Lawnewcn ‘Marson, | - i 
| Board Member. : 


a “HARVEY SHEEHAN AND HAZEL HOLLAND MUDON — 
~~ : January 16, 1979 . | : 


"HARVEY SHEEHAN 
AND. - 
“HAZEL HOLLAND MUDON® | 


| 39 IBLA 5G 


7 Appeal. ‘from decision ‘of: the South. 


Dakota “Area, Office, Bureau of Land 
) Management, apportioning lands. be- 

tween grazing lease — applicants 
“MT 020-78-2. 0 


Reversed and remanded. 


1 Grazing Leases! 
ing Leases: Apportionment of Land 


An area’ manager’ S: decision apportioning ) 


lands between two grazing lease appli- 


- gants ordinarily. will not be disturbed i 
_. where both applicants. have equal pret- 
erence rights, the apportionment is con- 
-. gistent with the regulatory criteria of 43° 
CFR 4121. 2-1(d) (2), and-the decision is 

not shown to be arbitrary. or capricious. 
: However, where a new statute, sec. 402. 
of the Federal Land Policy and Manage 


ment Act of 1976, 43. U.S.C.A. § 1752(¢) 
(West. Supp. 1978), dictates. that in cer- 


. tain circumstances “the holder of. the ex- 
-piring permit or lease shall be given first: i 
__. priority for receipt. of the new permit or: 


7 lease,” | the apportionment must be con- 
‘ formed therewith. Steet ® . 


: ae Grazing Leases: iGsaemtiy dre: 
ing Leases: Apportionment of Land—~_ 
: Regulations: ‘Generally—Regulations: - 
os Interpretation—Regulations: Validity 3 
"In view of.43 U.S.0.A. § 1752(e). (West 


_ Supp. 1978), which dictates that in cer. 
tain circumstances the ‘present : grazing - 


-user shall have a right of first refusal 


 for’any new. lease,. 43 CFR: 4110.5. (43. 
a PR 29070, July. 5, 1978), must. be read in 
materia ‘therewith and with | 43 


part: 
éNot in’ Chivonological Order. 


 989-Tig—79-—_1 
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CFR 4180, 2(e) (43 FR 89072) to i con- 


| strued as a valid regulation and must be 

_ interpreted not to apply were the present 

grazing user desires a new lease .and 

7 . otherwise meets. the statutory and: regu-. 
- latory criteria. Ee ; : 


Decided Je anuary 16, 1979 APPEARANCES: Charles M. - Thomp- 


sou, Esq., May, Adam, Gerdes - & 


‘Thompson, Pierre, South Dakota, ‘for 
appellant Harvey dD. Sheehan; and 


William J. Srstka, Jy., Esq., Duncan, 


Olinger, Srstka, Maher, & Lovald, Pp, C., 
fox appellant Hazel Holland Mudon, 


OPINION’ BY ADMINISTRA. 


TIVE JUDGE FISHMAN 


—— BOARD OF LAND 


APPEA LS 


Hazel alee doa ana 


| Harvey. Sheehan each. separately 
appeal from a decision of.the South 
Dakota Area Manager, Bureau of 
Land Management (BLM), dated 
May 24, 1978, by which an appor- 
‘tionmient: of land was made between 
two grazing lease applicants (ap- 


pellants herein) for the same lands 


within the South Dakota Resource 
: Area (MT-020-78-2). ‘The lands in 
issue, located in Stanley County, 
South Dakota, contain 280° acres - 
and are described as follows: det 


N., R. 29 E., sec. 27, SW 14, W , . 
SE14,, SE’ iy SE 14, Black Hills” 


guide meridian. Sheehan who, to-- 


gether with ‘his ‘predecessors in in- 


terest, had. leased this land since 
1960, filed application to renew his — 
lease on Mar. 94, 1978. Mudon’s 
- grazing» lease application for the 
_ same land had been filed. on Feb, 18, 
eae 


8§ LD. No.: 2 
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In his dence the area, manager 
3 stated that: a field. inspection was 
held on May 22, 1978; both appli- 
cants were fualified property own- 


ers and. livestock operators; both 
had a. need for livestock forage; 


both had an historical use of the_ 


“areas : the topography was quite 


‘rough: with sharp draws and nar- 


-row-topped. ridges; the Mudon 


ranch would benefit from the use 


of the. area for livestock movement 
east to west; and a county road 
allowed public access to the lands. 


- The area: manager divided the land. 


between the two applicants as fol- 
lows: Hazel Mudon was awarded 
the W%S8 
27 for a total of 120 acres. Harvey 
Sheehan was awarded the SW ¥4 


see. 27 for a total of 160 acres, The. 


division. was made subj ect. to the 
following conditions: cage fakes 


ee ‘The fence. on: the northeast side of 


the public lands * * * will be relocated 
to the: new: location * + by Hazel Mudon. 

2, All fence materials not used will 
be stockpiled beside the sounty road in 
‘the Sw Uy SH 4%. | 


3. The. location of the new fence: will 


be as near as Drachicanle to the 14 line 
in the S. yy of sec, 27. : 

“4, This fencing will be completed by 
_ Sept. 80, 1978. 


“In rae sistemiant ot reasons Shee- 
han asserts that the division is un- 


fair. because the fence was. con- _ 


structed and paid for by the Shee- 
hans; that Mudon has used. the 
land for grazing gratis for 
years, and that Sheehan has leased 
the land for many years... 


_ Mudon asserts in her statement of 


reasons that the land was leased by 
her predecessors in interest in 1948, 


"DECISIONS oF THE DEPARTMENT OF THE INTERIOR 


SE 4, SE Th. SE 14 sec. 


- 1961, 


many - 
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hae this lease was terminated Ii ag 
1956, when the U.S. Corps of Engi- — 


neers took the land for the Oahe 


Dam pursuant to PLO 1312 ( J uly 6, 


1956). She points out that she ap- 


| plied for, but did not obtain, a lease 


to the land in 1968. She further 


states that she owns land on either o. . 
side of the land in question and that ae 


loss of part of the land would di- | 


vide and cripple her ranch,’ She — 


asserts that there is a dam upon:the : 
land in question which was built by 


her predecessors in interest and that _ 


due to the Sheehan lease she has 


been deprived. of use of this dam. 


Sheehan denies. that the dam on 


the property was built by Mudon’ > 7 


predecessors in interest. . i 
The file contains two. memoranda 


by the area manager, dated Jurie 26 ae 
and July 14, 1978, which comment. 
upon several of the points raised) 


by the appellants and amplify the | 
decision appealed from.: The area 
manager points out that: — 


a) Mudon’s predecessors’ in interest 
had.a lease on the eabier: land. com 
Apr. 6, 1948 to Apr. 5; 1958: : 

b). the fence, which was not authorized: | 
by BLM, was constructed approximately 
when Sheehan held a lease: on. the : 
land; | 

c) ‘the dam was not authorized and did Ee 


“not enter into the decision appeal led es 


from; 
d) he NY SE "a was withdrawn 

for Oahe reservoir by. public land order 
1812 between Apr. 6, 1958 and. Oct. 11, 
1960, when the land was unleased. 


‘The June 26, 1978, memorandum 
concludes as follows: 


“Since 1962 W. K. Holland and Hazel - 


Mudon have tried to regain the public 
lands. leased in their 4/6/48 lease. This 
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has “caused hard - fedined: Port consider- 


able time and effort to be spent by all. 


parties: concerned. As both. applicants 


have the same preference rights, the de- 

cision to split this area was baSed on the — 
‘general needs of both applicants, ‘and on . 

_ the topography of the area, They both : 
use the lands. for grazing livestock and. 

. have need of the forage produced on the - 
public land. The topography is rough. 


breaks and the ridges run north to south: 


This. decision would: allow Mudon live- . 


ee stock easier movement, along the Oahe 
reservoir shoreline, es es ns 


On Oct. 6, 197 g, iis Board ae | 
an order affording the appellants 
an opportunity to “make additional. 
showings in response to June 26 and 


July 14 memoranda. Counsel for 


| appellant 1 Mudon has submitted a 
newspaper clipping from the Daily — 
7 Capital Journal, Pierre, South Da-. 

kota, dated Aug. 18, 1978. The-ar-— 
2 V1, 1978; 

&Title. to approximately 34, 000. 
* was transferred | 
from. Harvey. Sheehan. to Lowell. 


ticle. states. that. on ‘Ang. 
acres of land? ee 


Light. and Associates of ‘Wheeling, 
Lllinois: for $4, 565, 000,77 No. ‘addi 


- tional submissions. have been. re~_ 


ceived from appellant Sheehan. 


[i] The decision appealed from 7 
was based on 43: CHR 4121. 2-1(d) cx 


: (2), which states the criteria for 


cants for grazing leases: 
The Authorized Officer will allocate the 


or all of the following factors: (i) His- 
torical use, (il) proper range manage- 


ment and use of water for livestock, (iii). a 
‘proper use of the preference lands, (iv) 


general needs of the applicants, ‘{v) to- 


pography, (vi) public ingress and egress 


at Deeference pee. to ‘public lands 


~ Tease.” 
_ determining the apportionment. of | 
Jands © between conflicting opp 


ander ‘application. . * * ‘(where access | 
is not presently | available), and (vii) 


| other land use requirements, a OCeNte: : 


omitted. 1s 332 
Of. 43 OFR 4110: (43 FR -o90T0 of e 


July 5, 1978). ‘The area manager 
- considered: several of these elements. | 
- and the allegations presented on ap- 


peal fail to show how his appor-_ 


tionment of the land, including the _ 
: stipulations, was sithes arbitrary or 
~ inequitable to either appellant, Nor | 
has Mudon, to “whom ‘the fencing 
requirement. applies, objected to 
that aspect of the decision. Since no. 
convincing reason to disturb. the — 
; area Manager’s. decision has been | 
offered, 
would be sustained. John Rattray, 
36 IBLA 282 (1978); 
| Leininger, 28 IBLA 93 (1976). ce as 
43 CFR 4.478(b). 7 


cordinarily the . decision _ 


Wesley. 


-{2] However, sec, 402 (a)’ of ‘ae 


- Federal Land Policy. and Manage- — 
-ment Act of 1976 (FLPMA), Oct. ‘ 
“21, 1976, 90 Stat. 2773, 43 U.S. OcA, °- 
‘§ 1752(c) (West ‘Supp. 1978), dic- 
tates that in certain circumstances _ 
_. . “the holder of the expiring permit 


or lease shall be given first priority | 
for receipt of the new permit or. 
The record does not reveal 
that Shechan fails to satisfy any of _ 
the statutory conditions precedent | 


. for that: preference. H. R. Rept. No. 


7 ; 94-1163 buttresses our ‘conclusion — 
use of the public land on the basis of any ~~ 


as to the meaning of the statute by, 
reciting that: | 


"Subsection ( e) ‘spades: that ‘upon @Xe 


piration of 2 least [sic] or permit exist- 
ing users would have a right of first re- me 
fusal for any new lease or permit, pro- 
vided that grazing will oe. continued by 
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the Secretary concerned and they a are in 
| good standing and accept. the terms and 
: conditions of the new lease or permit. . 


“But 43 CFR “4110.5 “(48 FR 


29070) + provides as follows: | 


ae Conflicting applications. See 
. When: more than one qualified appll- 


Gait applies for livestock grazing use of | 


the same public land and/or where addi- 
tional forage or additional land acreage 


becomes available, the authorized officer . 
may allocate grazing use of such Jand or > 
forage consistent with the land use plans. 


on the basis of any of une following 
factors: 5 
(a) Historical use of the public land 
¢see § 4180.2 (d) ) ; em, 
(b) Proper range management and use 
of water for livestock ; 
(ce) General needs of the. applicants 
tivestock operations ; ; 
{d) Public ingress and egress ‘across 
privately owned or controlled land to 
public lands; | 
(e). Topography ;. 


_(f) Other land use | 
unique - to. the. situation. fete | 
: supplied.J._ | 


In the case. at bar, Shea as. 


the holder of the present: lease, has 
a right of first refusal if he other- 
wise meets the other statutory cri- 
teria. The regulation, 43 CFR 


FR 29072), which states: 


(e) Permittees or lessees holding ¢ ex- 
 plring grazing permits or leases shall be 
given first. priority for receipt | of new 
permits or leases if: 


(1) The lands remain available for 





217This : appears: in the Federal Reptetor of | 


. sed 5, 1978. 


DECISIONS: OF THE DEPARTMENT OF THE INTERIOR 
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aipeetoals grazing in pinovaaics with land. 

use plans (see subpart 4120) ; : | 
( 2) The permittee or jessee is in com- : 

pliance with the regulations | contained 


in this. part. and the terms and condi- 


tions of me ‘grazing permit. or lease; 


and’. 


(3) The eres or Tessee. accepts 
the terms. and conditions to. be included 


in the new permit or lease by the. cana 


ized officer. 


| The ee fact that thers may - 
now be a successor. to appellant” 


-Sheehan’s interest is beyond the: 
ambit of this decision; we hold only — 


that the decision appealed does not: 


comport with the statutory criteria. — 
' of FLPMA 7 
4180.2 ( e) (43 FR 29072). The quali- | 
fications of Sheehan’s successors as 


and with 43 CFR 


grazing lease applicants are a mat- 


ter for BLM’s original mais 
tion. 


_ Therefore, eae ee to the au- 


. thority. delegated to the Board of 


Land Appeals by the Secretary of . 
the Interior, 43 CFR 4.1, the deci-- — 
sion. appealed from is marorsed and 
remanded for appropriate action: 
consistent with 43 CFR 4180. ate) 


: (43 FR 99072). 


4110.5 (43 FR 29070), must be read 
in part materia with 4130. 2(e). (48 - 


# REDERICK ieee ta a 
_ Administrative Jf udge. = 


7 Wec CONCUR: 


| Doves E. Henrrevzs, 
_ Administrative Judge. 4 


JAMES sL. Boursxy, 


| Administratwe Judge. 
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{ ° APPEAL, OF RICHARD R. 
| oe ROBINSON* . 


3 ANCAB 140 
“Mecided j anuary 31, 1 1979 


“Decision of the Alaska State Office, 
Bureau of Land Management AA- 


6685-B, 43 FR 14545 clare reversed 
in part, 


1: ‘Alaska Native Claims | idee 


Act: Land Selections: Valid ies 
Rights | 


Pursuant to the policy of the Tevavunenl 
of the Interior as set forth in Secretarial 


Order 8029 (43 FR 55287 (1978) ), open- | 


to-entry leases: issued ‘prior ‘to the pas- 


gage of ANCSA must be excluded from 
lands conveyed to village corporations 
pursuant to. ‘the Alaska: Native Claims | 
| Settlement Act. of December 18, 1971, 85° 


Stat. 688 ; 43. U.S.C. ee ra (Supp. 
| Vy 41975). 


APPEARANCES: Richard R. Robin- 


sou, pro se; Bruce E. Schultheis, Esa. 
Office of. the Regional Solicitor; for the 


ce Bureau of Land ‘Management: 


OPINION BY. 


“ “ALASKA NATIVE. CLAIMS 
oe APPEAL BOARD © 


| | JURISDICTION © 
ites Alaska Native Claims re 


_ peal Board, pursuant to delegation 


of authority in the Alaska Native 


Claims Settlement Act, 43 -U. 8.C.. 


§§ 1601-1624 (Supp. TV, 1974), as 
amended, 89 Stat. 1145 (1976), and 
the implementing regulations 3 in 43 


*Not in. “Chronological Order. 


14737 (1976) and 43 CFR Part 4, 


_ Subpart J, hereby makes the fol- 


lowing findings, conclusions. = 


| decision. 


Pursuant to regulations. in 43. 
CFR Part 2650, as amended, and — 
Part 4, Subpart a the State Direc- 
tor-is an officer of the United States 
Department of the Interior who is 
authorized to make decisions on 


land selection ‘applications involv- 
ing Native corporations under the 
: Alaska Native Claims Settlement 


Act, subject to appeal to this Board, 
| ‘DISCUSSION 


” Ninilchik ‘Natives ‘Assoelation, | 
Ine., | filed. selection application | 
AA-6685-B, for the surface. estate 
of lands located in the -Ninilchik 
area, under §12(a) of the Alaska | 
Native Claims Settlement Act of 

Dec. 18, 1971 (85 Stat. 688, 701; 43 
U.S.C. §§ 1601,. 1611 (Supp. Be 

1975)). (hereinafter ANCSA). -° | 

In the decision here appealed, : 
the. Alaska State ‘Office, Bureau of 


Land Management: (BLM) ap-' 
proved. conveyance. of . approxi- 
mately. .70,659 acres of..the -se- | 
~ lected land - to. Ninilchik. Natives 


Association, ‘Ine.. included 


Thi 5. 


: approximately 68. 000 acres. prop- 


erly selected. by. and tentatively. ap-. 
proved in part to. the State of — 
Alaska‘ under the Alaska Statehood 


Act of July 7,.1958 (72. Stat, 339- 
8403.48 USC. Ch. 2, Sees 6 (b): 


(1970) ) (hereinafter the State- | 
hood Act). The tentative approval 


- previously granted to the State of | 


«+56 | ‘DECISIONS OF THE 


‘Ainska- ‘was aescnded , aa ‘the 


State’s selection applications were 


rejected, because § 11 (a) (2) of 
ANCSA. withdrew, subject to valid 


existing rights, such tentatively ap- . 
| proved. lands ‘within. the townships - 
withdrawn by $11 (a) (1) for se- 
Village 


 Jection. by ‘the 
- corporation. | 
During ae Bence ee tenta- 


| Native 


: tive: approval of the State’s land 
selections under the Statehood Act 
and | enactment of ANCSA, the 


State cr eated certain third- -party 


interests in the lands to which it — 1e Loli b 
if valid, created and identified by the 


State of Alaska, as provided by section 
-: 14(g). of the Alaska Native Claims Settle- — 
ment Act of Dec. 18, 1971. (85 Stat. 688, 


had. received tentative approval. 


These interests included ‘ ‘open-to-_ 


entry” leases, oranted under a pro- 


gram which . permitted leasing of. 
for specified 


recreational - lands © 
terms, and eventual purchase of the 
sieface estate” in such lands at o 


negotiated price under the provi- 


sions of State law.. (A.S. 88.05.077). 


The appellant. holds a State Pat-— 


DEPARTMENT: OF THE INTERIOR 
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ficken William C. Robins son, orig- 
inally staked the land as an open- 


to-entry lease (ADL 41074) on 


Oct. 23, 1968 and gave the lease to — 
the appellant on Nov. 16, 1978. Ap- 
pellant then had the land surveyed 
in 1976 and, upon approval of the 


: BUEVOY, received the patent. 


The - decision _ ae ‘from 
states: 
a ee er ee 


“The grant of lands shall be subject to: |. 
ees ro 8 a eee % : * Fag. te A 


| 5. The following third-party interests, 


704; 43 U.S.C. ‘1601, eee): CSEDD.. Vs 
1975) ) : : 
ees Gpentosaiey leases; thanaibe the | 


- sight of the lessee to exercise the option 
to: purchase the surface éstate at a ne- 
gotiated price under the Provisions. oL 

. A. 8. 38, 05. 7 es | 


ee a cc a oe a 


ent, No. 3428, described ¢ on. its face _ 


as follows: 


Alaska. State Land. Survey No. “75-138, 
located ‘within Section 20, Township. 2, 


South, ‘Range 12 West, ‘Seward Meridan, ae 


containing 5. 00 acres, ‘more or less, ac- 
cording to the survey plat ‘recorded in 


the Homer Recording Office on ioe 20, . 


A977 as Plat No. T7-30. 


“The patent was aon by ae 
Ditector of the Division of Lands 
and ‘Water Management, Depart- 


ment of N. atural omnes ee of 
Alaska, on Oct. 13, 1977. - . 


Appellant ° ceived: ‘pig 5 ent 


7 through the. open-to-entry. leasing 
program. According to appellant’s 


‘gtatement in his notice. of appeal, 


uncontradicted on the record, his 


4 ADL 41074. cocated in as NW 4, 
SW ¥, of section 20, Tv. 2 8, R. 2 Ww. 


Seward Meridian. sae 


| oa + oe oe ee 4 | 


Appellant prorests conveyance. of the = 


land comprising. his. open-to-entry lease _ 
and, ‘presently. his patent, to Ninilchik  . 
Natives Association, Inc., subject to the 


lease; he seeks. to have the leased and — 
patented land: epee excluded from 
the conveyance. . 


“Departmental: policy’ « on Pe - 


party interests as. valid existing 
rights was the subject of a Secre- 


tarial : Order 3016 dated Dec. 14, 


1977. The Order stated 1 in ——— es 7 


part: : a | | 
‘See. 1 Pinos: ‘The purpose of this or- 


der ig to resolve for the future certain 
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- specific questions: which have arisen in 
the implementation of that sat: “ 


See. 2 Policy, By this Order 1. hereby 


adopt the memorandum from the Solici-. 
tor dated Nov. 28, 1977. (copy. attached),. 


as the position of the Department on the 


subject of valid existing rights under the. 


Alaska Native Claims Settlement Act. I 
| ‘eonclude that if prior to the passage of 


the Alaska Native Claims Settlement. Act » 
a (ANCS A) lands which were tentatively : 
e approved. for state selection were con- 


. veyed by the State of Alaska to. munici- 


_ palities or boroughs, leased by the State 
— with an option to buy under: Alaska Stat. : 
$88.05. 077, or patented by the State un- | 

der Alaska Stat. § 38.05.077, valid exist- — 

Ing rights” were created within. the mean- 

ing of ANCSA. f aiso conclude that iand. 
‘covered by such a lease from the State. 
should be included. im any conveyance. to: 
 @ Native corporation, but the option to 


buy will be. enforceable by the lessee 
against. the Native ‘corporation. The 


Bureau of Land. Management should ac 


identify any third party interests created 


ty the State,. as reflected by the land — 
records of the State of Alaska, Division 
of Lands, and serve notice on all parties 


of each other's. possible interests, but 
this Department should not adjudicate 
these interests. This Order is not. in- 


_. tended to disturb any administrative de- 
termination contained in a final decision 
os previously rendered by any duly author- 


ized. Departmental : official... (Italics 
added.) | a ee 


However, at. as fae ‘this: appeal . 
_ was: filed, the Secretary was in the 
process of reconsidering the above- 


. quoted Secretarial Order. and had 


solicited briefs and memoranda 
from. numerous. interested + parties 


for review and: consideration, 


On Nov. 20, 1978, the ‘Secretary 
of the Interior issued Secretarial 
Order 3029, which canceled . and: 


_ replaced See Order 3016 as 7 
a statement of Departmental policy - 
on valid existing. rights vunder : 

~ ANOSA. (43 FR 55287 (1978) ae 


Secretarial Order 80295 in | Se, 0. | 
states: | 

| - eee eo 7 oc? oe 
See. Pd Policy. By this Order I ‘hereby 
adopt the Memorandum from the Solici- 
tor, dated Oct. 24, 1978, (copy attached), , 
as the position of the Department on the 
subject of valid existing rights under 


ANCSA. I reaffirm my conclusion in 


Order 8016 that, if prior to the passage 


of ANCSA, lands which were tentatively 


approved for selection by the State of. 


Alaska were (a). tentatively approved or 


patented by the State to municipalities x 


or boroughs; or (b) patented or leased 
. by the State with an option to buy under . 


Alaska Statue [sic] 88.05.077 (the so- _ 
called “open—to—entry” program) : then © 


valid existing rights were created within 
the meaning of ANCSA. I also now con-_ 
clude that lands covered by such open—to- 3 


entry leases from the State should not be 


included in conveyances to Native cor. — 


porations. The Bureau of Land Manage- 


ment should identify third party in- . 


terests created by the State, as reflected 


by: the - land record of: the State of = 


Alaska, Division of Lands, and serve 


notice on all parties of each other's posst- | 
ble interests, but this Department should 


not adjudicate — these . interests. oe 


“ (Italies added.) 


‘The Solicitor’s S. Memorandum of | 
Oct. 24, 1978, referenced by the 


‘Secretary, finds that protection for 
: third-party interests created by. the 


State is provided by ANCSA with. — 
out reference to common law prin= 

ciples. The Solicitor in discussing 
the: definition of “valid existing — 


| rights” quotes §14(g) and §22(b). 


of ANCSA, as well as regulations 
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“contained in 48 CFR 2650. S18) | 
| as Federal laws leading to the ac- 


quisition of title, noting that third- es 
party Interests created by. the State — 
can be considered: to -have been 
created “ander” the Statehood Act, 

which is a Federal Statute. The So- | 
licitor’s memorandum. further con- 


OS follows: 8 


See. 14(¢ g). provides in eeainene Seats : 
Where’ prior ‘to. patent of any Jand or 


minerals under this Act, a. lease, -con- 
tract, per. mit, right-of-way, or easement 
(including a ledge issued under sec. 6(g) 
‘of the Alaska: Statehood. Act) has been 
issued * * * the patent shall contain. pro- 


visions making. ci SUD IOEE: 1 the lease - 


contract (ete,) * 


Sec,. 22(b) aiscers ‘the’ Séerciaey: “to. ; 


| promptly issue patents to all persons who 
have made a. lawful entry on the public 
lands in compliance with the public land 
laws for the purpose of gaining title to 
homesteads, _ headquarters sites, 


quirements of law prer equisite to: obtain- 
ing a patent.” ee ee 


43 CFR 2650. 5-1 (a) : 


Pursuant. to secs. 14(¢). and 22(b) of. 
the act, all conveyances issued under the . 


act shall exclude © any | lawful. entries 


which have. been perfected under, or are: 
being. maintained in compliance: with,.: 
_ laws. leading to the. acquisition of title,‘ 
but. shall- include land subject. to: valid 
| existing rights of a temporary or limited 
nature. such as those created by leases 


(including leases: issued under sec. 6(g a 


of the Alaska Statehood. Act), contracts, 
permits. ‘rights-or-way [sic], or ee 


ments, Coo 


The Solicitor ae “this regula- 
tion makes a basic distinction. be- 
- tween rights ‘leading to acquisition 


of title’ and ‘rights of a temporary - 


nature.” The former are excluded 
_ from the conveyance, the latter are 
included but protected for the du- 
| ration of the interest.” 

* The Solicitor concludes that De- 


-partmental regulati ons have con- - 
~ strued valid existing rights: under 


7 ANCSA to include rights pe 


DECISIONS OF THE DEPARTMENT oF THE INTERIOR» 


trade - 
and. manufacturing sites or small tract 
sites, and who have fulfiled. all the re-- 


186 LD. 


or seaintamed ander State as well 


tains the following discussion us 


| ae, leases: 


+ Soot ee a | oe = 
a Open-to-Eniry Leases. 


The issue: of. whether or not tere 


‘ance leases are. valid existing: rights 
-and how they. should be processed. es the. 
‘BLM has also been: raised. : 


The State “open-to—entry”. leasing pro- “ 
gram; A.S. 88.05.077, provides for the is-. 


_ suance to qualified applicants a five-year 
lease (renewable for five years) to not 


more than five acres of State land. classi- 


fied as “open—to-entry.” 


at further provides : 


ees (4) Before a person may ‘purchase the . 
parcel of land upon. ‘which he has entered 
‘he shall have a survey made: of “the 

entry * * *. a a ea ous SS 


es. .- - _— | a ‘e 
: (6) ‘When the entry has been. eae 
upon land that has been selected by the 


“State and: upon which the State has not a 
— received tentative approval or patent, -the 
entry shall. be approved only on the basis 
of a renewable lease. When tentative ap- 


proval or patent has been received by the 
State, the lessee may relinquish his lease 


“and acquire patent to the entry by nego- 
tiated purchase’ upon the terms and con- _ - 
ditions provided for in this section.” — 


The program - contemplated here is a: 


lease with an option » to buy at a nego- 
. tiated price. It is a lease which could at 


the election of the lessee lead to the’ ac- 


quisition of title. 


Under the analysis set ‘forth above, 


third party interests. created by the State: 


are protected regardless ‘of whether they 
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are of a tampavary nature or lead to. the 


acquisition of title: However, for the pur- » 


poses of 48 CFR 2650.3-1(a), it must be 
determined whether land covered by an 
open—to-entry lease should be excluded 


from the conveyance, or whether it should 


‘be included: in the conveyance which 
would be issued “subject to the lease.” 
After. reviewing my original opinion 


on this-issue, I have low concluded: that 


lands subject. to. open-to-entry leases 
which were issued prior to Dec. 18, 1971, 
and which are within a Native selection 
‘should not be included in or ‘counted 


against Iands. conveyed to Native corpo- 


rations. Under this procedure the State 
‘continues to: administer the prog ram. in 
‘accordance with its laws. If. the lessee 
fails to exercise the option to purchase, 
the affected: Native cor poration ean 
‘either have the land-conveyed as part of 
its original entitlement; or,.if the entitle- 
ment ig otherwise satisfied, then by « ex- 
change 
By excluding these lands from Native 
conveyances, this. procedure will. be in 
conformity with 48° CEFR -2650.3-1(a), 
which provides for the exclusion from 
Native conveyances [of] entries which 
are being maintained in. compliance with 
laws leading to the acquisition of. title. 
Contrary. to the. conclusion which was 
drawn in my ‘opinion of Nov. 28, 1977, 
these: open-to—entry leases are analogous 
to entries made under the Alaska home- 
stead, trade and manufacturing site, 
homesite, and. headquarters site laws 
which permit eutrymen a certain period 


of time (usually five years) to perfect. 
their notices of entry, and thereby gain 


title to the land. Sos Because we are 
excluding from Native conveyances. en- 


- tries which have been noted on the public | 


land records. for homesteads, Native al- 


| lotments, trade and manufacturi ing sites, _ 
and headquarters sites, but which have | 


not been perfected, lands under open- 

. to-entry leases which have been properly 
issued by. the State should ‘likewise be 

excluded from Native conveyances. 


Alaska, 
-open-to-entry lease, ADL. 410% 74, 


On Dec. 4, i978, a Board icc 
ed the parties to file within 30 days 


from receipt of the order briefing 2 


on ‘Secretarial Order 3029. More 
than. 30 days have elapsed since re- 
ceipt of this Order by all parties to 


the sppesls and 1 no briefing has been 


filed. 

In a companion case, Apnea a | 
State of Alaska, 3 ANCAB 129, 86 
LD. 45. (1979), the State appealed 
the inclusion by BLM of a number 
of open-to-entry leases in the con- 


veyance. of Ninilchik Natives Asso- 7 
ciation, Inc. Included in these leases | 


was ADL 41074, the subject: of the 
present appeal, held by the appel- 


Jant’s father,*William C. Robinson. 


{1] In Appeal of State of Alas- 
ka, supra, the Board found that 
pursuant to the policy of the De- 
partment of the Interior as set forth 


in S.O. 3029. and the Memorandum 


of the Solicitor adopted by S.O. 


3029. as the policy of the Depart- 


ment, open-to-entry leases issued 


prior to the passage of ANCSA - 


must be excluded. from lands con- 


veyed to village corporations pur- 
suant to the Settlement Act. 


_ That ruling is dispositive of this 
appeal. The Board hereby reaffirms 
its ruling in Appeal of State of 
supra, that appellant’s 


must be excluded from the convey- 
ance to. Ninilchik Natives Associa- a 


tion, Ine. 
Tt is unnecessary to ponand the 


appeal to BLM for further action | 


because the remand: covering the 


‘same lease was ordered in Appeal of 
7 8 tate ee Alaska, supra. a 
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ALASKA NATIVE ae 7 


This represents : a unanimous s de- 
Glaton of une Board. 


‘ | Suprema M. Boise, 
Otainperson Alaska Na-. 
tive OC laims 
Board. 


oe Fr. Denes 
| Board Member. : 


TLawnencn Matson, 

Acseeis - ember, > 
_ APPEAL OF JAMES E, BEDELL* 
3 ANCAB 153° 


Decided Jan anuary $1, 1979 


| “Decision of. the Alaska State Office, 
| Bureau of Land Management AA~ 
6685-8, 43 FR 14545 ee) reversed | 


in L part, 


1 Alaska Native ‘Claims Setilement 
Act: Land Selections: Valid a 
‘Rights 

Pursuant to the policy of the peeaeenene 
of the Interior as set forth in Secretarial 
Order 3029 (48 FR 55287. (1978) ), open- 
to-entry leases - ‘issued prior to the pas- 
sage of ANCSA’ must be. excluded from 


lands conveyed to village: corporations © 


pursuant to the. Alaska Native Claims 


Settlement Act of December 18, 1971, 85. 
Stat. 688; 438 U.S.C. § 1601-1611 (Supp. 


Y; 1975). 


APPEARANCES: aiiiee E. Bedell, pro 


se; Bruce Schultheis, Esq,, Office of the | 


Regional Solicitor, for the Bur eau of 
howe Management. 





: “‘*Not in: Guecnslogient Order. 7 


eee - 


—- §§ 1601-1611 (Supp. 
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APPEAL BOARD 
_ JURISDICTION | 


The Alaska Native Claims: eo 7 
peal Board, pursuant to delegation 
; of authority | in the Alaska Native ake 
- Claims Settlement Act, 43 USC. © 
- §§ 1601-1624 (Supp. IV, 1974), as 
amended, 89 Stat. 1145. (1976), and 
the implementing regulations in 43 
| poke Part 2650, as amended, 41 FR 


4737. (1976) and” 43 OFR Part 4, 


| ora J, hereby makes the fol- 
lowing findings, conclusions and 
- decision. | | 
Pursuant to- eeadGene: in 4B 
CFR Part 2650, as amended, and 
Part 4, Subpart J, the State Dee i ae 
tor is an officer of the United States. 
Department of the Interior who is. 
‘authorized. to make decisions on | 
| land selection applications involv- 
- ing Native corporations under the 
‘Alaska Native Claims Settlement 
Act os to appeal to this ta 7 


‘DIS CUSSION. 


- Ninilchik Natives Aescciation. 


Inc., filed selection application. AA~ g | 


6685-B, for the surface estate of © 
lands located ; in the Ninilchik area, 


7 under § 12(a) of the Alaska Native : 
Claims Settlement Act of Dec. 18, 


1971 (85 Stat. 688, 701; 438 US... 
Vs 1975) ) | 

(hereinafter ANOSA). : o 
In the decision here Sara the. 
Alaska State Office, Bureau of Land 
Management (BLM) approved con- - 
yeyance of: approximately 70, BA9 


_ acres of the selected land to Ninil- 


i) ee -APPBAL ‘OF JAMES BE. 
| ee January 31, ‘1979 


7 chik nee Rececistioik Ine. This be 
a included approximately 68 000 acres — 
properly selected by and tentatively ° | 


: if valid, 
State of Alaska, ag provided by section 
14(g) of the Alaska Native Claims Settle. 


approved .in part to the State of 


~ Alaska: under the Alaska Statehood . 


Act of July 7, 1958 (72 Stat, 339- 


340; 48 U.S.C. Ch. 2, Sec. 6(b) 2 
(197 0)). (her einafter the: Statehood | 


- Act). The tentative. approval. pre- 


viously gre anted to the State of Alas- 


ka was rescinded, and the State's 


selection applications were rejected, 
because §il(a)(2) of ANCSA — 
withdrew, subject to valid existing | 

‘rights, such tentatively. approved . | 


lands within the townships with- 


_ drawn by. § 11(a) (1) for selection | - 


by the Native village corporation. . 


During the period between tenta- | 
tive appr naval of the State’s land se-_ 


 Jections under the Statehood Act 


and enactment of ANCSA, the . 
State created certain third-party ; in-- 
-_terests in the lands to which it had 
received tentative approval. These 

interests included “open-to-entry” | 


leases, granted under a. program 


-. which permitted leasing of recrea- 


_ tional lands for specified terms, and 
eventual purchase of the’ surface 


estate in such lands at a negotiated | 
price under the provisions of State 


law. (A. S. 38.05.077) 


The appellant is the holder of a : 


: “open-to-entry” lease, ADL 55257, 
on Jand located in the NW 14 SE 1, 


of sec. 20, T. 2 S., R. 12 W., anes | 
meridian: The record indicates that. - 
the lease was issued on Aug. 13, 


197 1, 


. states: 


The - decision, appesled from 
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“The grant 0 of lands shall be subject to: . 
Ve ee . ae x. ge .. | 
5. ‘The following third-party interests, 
created and identified by the | 


metit Act of Dec. 18, 1971 (85 Stat. 688, 
704; (43 U~S.C. 1601, 1618 (g) (Supp. Vs - 


“1975)) 2 | 
Be. Open-to-entry leases, including the 7 


right of the lessee to exercise the option 


to purchase the: surface estate at a nego- 
- tiated price under the provisions. of A. 8. 
38. 05. 77 [sic]: 


ie EO : 8 , be * 7. 

“48. ADL 55257 located in the NW 4 SH. 
¥% of see. 20, Tt. ss R. ods seve 
Meridian. <i | | aed 


at ie ‘ister filed aS oe otic: 


of appeal, appellant states: “I hold. 


the O.T.E. Lease for ADL 55257 


‘and have been ‘fathfully [sic] 


keeping up with the requirements 


it entails. I intend to return to 
Alaska and. follow my option . to 


purchase the land before Aug. 1, 


1981.” This statement was filed May 


19, 1978.2, 7 
“Departmental ree on. 1 thirds, 


party. interests. as valid existing 
“rights was at that time the subject. 
of a Secretarial.Order-3016 dated 
Dec, 14, 1977. ‘The Order stated 1 in 

pertinent part: | 


See: 1 Purpose. The purpose of this Or der 
ig to resolve for the future eertain spe- . 


cific questions which have arisen in the - 


: implementation of that Act. 


See. 2 Policy. By this. Order T, iene 
adopt the memorandum from the Solici- 7 
; tor dated Nov. 28, 1977 (copy. attached), 


as the position of the Department on_ 
the subject of valid existing rights under 
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the» Alaska Native Claims Settlement... 6 


ANOSA. (48 FR 55287 (1978) ye 


Act. I conclude that if prior to: the ‘pas- 


sage of the Alaska. Native Claims Set-- 


tlement Act (ANCSA) lands which were 


tentatively approved for ‘state selection | 
were conveyed by the State of ‘Alaska ’ 
to municipalities or boroughs, leased by 
the State’ with an option to buy under 


Alaska Stat. §88.05.077, ‘or patented by 


the State under Alaska Stat. §$ 88.05.077, 


valid existing rights were created within 


the meaning of ANCSA. I adso’ conclude — 
that land cover ed by such a lease from | 
the State should be included in any con: 


 eeyance to a Native corporation, but the 


option to buy will be enforceable by the: 


_ lessee against the Native corporation. 
The Bureau of Land M anagement should 
identify any third party interests created 
by the State, as reflected by the land 


records of the State of Alaska, Division me 
88. 05.077 (the so-called ‘open—to-entry’, _ 


program) ; then valid existing rights'weré 


of Lands, and serve notice on all parties 


‘of each other's possible interests, but this. 


Department should not adjudicate these 


interests. ‘This’ Order is not intended to. 
disturb any administrative - determita- 7 
tion contained in a final decision pr e- 


viously rendered by any duly. authorized: 
iia aoe official, ahs added. ea 


. However, at the time ne iol | 

was filed, the Secretary was in the 
process of reconsidering the above- . 
quoted. Secretarial. Order-and had  teresis. * * * (Ttaltes weaed) 
briefs and memoranda — 

from numerous interested parties — 
consideration. — 


solicited. 


for review and — 
Therefore, at the request of the Bu- 


reau of. Land: Management, the 
Board suspended action on this ap-- 


peal pending reconsideration of 
Secretarial Order 3016. 


On Nov.. 20, 1978, the Secretary | 
ofthe Interior: issued Secretarial 
Order 3029, which canceled and. re- 


placed Secretarial. Order. 3016. as a 


statement. of Departmental policy 


DECISIONS: OF: THE DEPARTMENT OF ‘THE INTERIOR 


lieitor, dated Oct... 24, 1978 
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on. ‘eae existing. rights. under 


Secretarial Order 3029, ‘in sec: 2 7 


. states? 


as < : ss. Bie a a 

“See. 2 Policy. ‘By this Order L eLey: 
adopt the Memorandum from the So- 
(copy at- 
tached), as the position’ of the’ Depart: . 
ment .on. the ‘subject of. valid existing 


rights under ANCSA, I-reaffirm my: cou-. 


clusion in Order 3016: that, if prior to. 


the passage of ANCSA, lands which were’ 


tentatively approved for selection by the: 


— State of Alaska* were (a) tentatively : 


approved or patented ‘by the State to: — 
municipalities’ or. ‘boroughs; or (b) pate « 
ented: or. leased. by the State: with an: 
option to buy under Alaska . Statue [sic] 


created within. the meaning of ANCSA. 
I also now conclude that lands covered. 
by such . open—ta-entry | leases. from. the. 
State should not be included in. convey=-- 
ances to. Native corporations. The Bite 
reau of Land Mu anagement should iden-:.- 
tify third party interests created by the: . 
State, as reflected by the land record of: 
the State of Alaska, Division of Lands, 
and serve notice on all parties of each- 
other's possible interests, but this De- i 
partment. should not adjudicate these in-- 


The. Solicitors: Memorandum: of 
Oct. 24, 197 8, ‘referenced by: the: 
Secretary, finds that protection for = 
third—party ‘interests created. by” 


the State is. provided by ANCSA- ‘ 
without reference to common law / . 
os principles. The Solicitor j in disctiss- a 


ing the definition of “valid. exist- 


| ing rights” quotes § 14 (gz). and te 
~-§92(b) of ANCSA, as well as regu- 


7 lations 


contained in 43° CFR, | 
2650. soll ca as follows: ; 
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“See, 4) provides: jn ‘pertinent 
part, 

. Where. prior to aarkant of any land or 
minerals under this Act, a lease, contract, 


_ permit, right-of-way, or easement (in-_ 
eluding. a- lease ‘issued under sec. 6(g) - 


ef the Alaska Statehood Act) has been 


; issued. # © 8 the patent shall. contain , 
: provisions making it subject to the lease 


| contract ete.) '* * + 


- See) 22(b) directs the Seca Ht 


| sprona pty issue patents'to all persons who 
have. made a lawful entry on the public 


lands in compliance with the public land - 


laws for the purpose of gaining title to 
homesteads, headquarters. sites, 
- and manufacturing sites. or ‘small. tract 

sites, and who have fulfilled all the re- 
quirements of law pr erequisite to obtain- 
| ing a patent.” : , 


43 CFR 2650. SA(a)s 


" Pursuant to secs. 14(g) and 22(by of 
the act, ail conveyances issued under the 
_ act -shall.exclude -any . lawful entries 

which have been perfected under, or are 


being maintained in compliance with,.. 


laws leading to the acquisition of title, 


but shall include. land subject to valid — 
_ existing rights of.2 temporary or limited | 

nature such as those created by leases 

, {including leases issued under sec. 6(g): 


3, 
of the Alaska Statehood Act), contract ~ Upon land that has been selected by the 


_ State and upon whieh the State has not 
" received tentative approval Gr patent, the 


‘permits ‘ights-o otway acs ‘or ease- 


ments. 


The Solicitor notes “this regula- 


tion makes a basic distinction be- 
_ tween rights Jeading to acquisition — 
of title’ and ‘tights of a temporary 


nature.’ The for rmer are excluded 
from the conveyance, the latter are 


included but protected for the dura- =o 


lease with an option to buy ata negoti- . 
ated price. It is‘a lease which could at - 


tion of the interest.” 


The solicitor concludes: that De- i) 
2 acquisition of title, 


-partmental regulations. have. con- 
-strued valid existing rights under 
7 ANCSA to include rights Destectod 


trade. 


ie jmeintained: ona State as well 

as Federal laws leading to the ac- 
| ‘quisition. of title, noting that third- 
‘par ty interests created by the State 
can be considered to have been. cre-. 
ated “onder” the Statehood ‘Act, 
which is a Federal Statute. The S52 
licitor’s’ memorandum further con- 
tains the following ‘discussion. of 
- open~to-entr y leases : : 


_s re a: | oe 


b. “ Open—to- entry Leases. F 
The issue of w hether or not. ypencto- 
entry” leases. are valid. existing rights 


| and how they should be processed by the 
BLM has also been raised. 


The State “open—to-—entry” esis i 


| gram, A.S. 38.05.077, provides for the 


issuance to. qualified applicants a five- 


-. year lease (renewable for five. years) to 


not more than five acres of State land ! 


Classified as “open-to-entry. can 


te further provides: eo 
(4) Before a person may purchase 
the parcel of land upon which he has_ 
entered he shall have a survey made of 


the eutry ee. 


. + e a * 


2 (6) When the entry ‘ay. on made 


entry shall be approved only on the basis 


| of a renewable lease. When tentative ap- - 


proval or patent has been received. by the 


| State, the lessee may relinquish his: lease . 
and acquire patent to the eniry by nego- 


tiated purchase upon the terms and con- 
itions provided for in this section.” 
The program contemplated here is a 


the election of: the lessee dead to the. 
Under the. analysis set ‘torth ou 


third party interests created by the State. 
ore pineented regardless: ‘of: “whether ae : 


; are ofa temporary nature or iva: £6: the: 


acquisition of.title. However, for the pur- 


poses of 48 CFR 2650.3-1(a), it must be 
determined whether land covered by an 


open~to-entry ‘lease should: be excluded 
or whether it . 


from the conveyance, 


should be included in the -conveyance.. 


_ which would be issued “subject to the 
lease.” — 

After reviewing my original opinion on 
this issue, I. have now .concluded that 


‘lands subject te open—to-entry leases | 


which were issued prior to Dec. 18, 1971, 


and which are within a Native selection. 


should not be included in or counted 


‘against lands. conveyed ‘to’ Native corpo-_ 
. rations. Under this procedure the State - 
continues to administer the program in 
eas accordance with its laws. If the lessee 


fails to exercise the option to purchase, 


the affected Native corporation can either . 


-bave the land: conveyed | as part of its 
' original entitlement or, if the entitle- 


= ment is otherwise satisied, then eye ex- — 


change, 
| By excluding these anag noe Native 


conveyances, this procedure will. be in 
conformity With 48 CFR 2650. 3-1(a),_ 
which provides for the. exclusion. from. 


Native conveyances fof] entries ‘which 
are peing maintained in compliance with 
laws leading to the acquisition of title. 
Contrary | to. the conclusion which was 


_ Grawn in my opinion of Nov. 28, 1977, 
these open—to~entry leases are analogous : 
to entries made under the Alaska home- 
stead, trade and manufacturing | site, 

homesite, | and headquarters site laws 


which permit entrymen a certain period 
of: time ‘Cusually five years) to’ perfect 
their notices of: entry and thereby gain 
title to the land. * * * Because we are 
excluding from Native conveyances en- 
tries which have been noted on the public 


land records for homesteads, Native allot- 


ments, trade and manufacturing: ‘sites, 


and headquarters sites, but which have . 


not been perfected, lands under open-to- 
| entry leases which have been properly 
: issued by the State. should Vikewise be 
, excinded: from Native conveyances. ae 


"DECISIONS. oF Tap DEPARTMENT OF THE INTERIOR | 


“On Dec. 4, 1978, he Board ended 7 
ihe suspension of action in this ap- 


ber of open-to-entry leases in 


sociation, Inc, Inc I 
‘leases was ADL 55257, the subject — 
of the present appeal, held ‘by Mr. 

J ames Bedell. | 
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peal and directed the parties to file | 


within 80 days from. receipt: of the © 


order briefing on Secretarial Order 
3029. More than 30° days have 
elapsed since receipt of this Order 
by all parties to the appeal and no 
briefing has been filed. __ 

In a:companion case, Appeal of 
State of Alaska, 3 ANCAB 129 
86L.D. 45 (1979), the State appealed 
the inclusion by BLM of a num- 
the 
conveyance to Ninilchik Natives As- 
Included in’ these — 


{ij In Aenea of k State of die: | 
supra, the Board found that. pur- 


 suant to the policy of the Depart-. 
ment of the Interior as set forth in 


8.0. 3029 and the Memorandum of 
the Solicitor adopted by 8.0. 3029 — 
as the policy of the Department, | 
open-to-entry leases issued. prior te 


the passage of ANCSA, must be ex- 
cluded from lands conveyed to vil- | 


lage corporation’s pursuant to ‘the 
Settlement Act. | 
That ruling is dispositive of nae 
appeal, 'The Board hereby reaffirms 
its ruling in Appeal of State of 
Alaska, supra, that appellant’s 
open-to-entry lease, ADL. 55257, — 
must be excluded from the convey- 
ance to Ninilchik Natives Associa- 


tion, Inc. » 


It is unnecessary to remand the | 
appeal to BUM for further: action 
because. a remand covering the | 


same lease was ordered in Appeal 


0 i State-o of Alaske, ao 


ee) ae a "APPEAL OF WILLIAM - Pp BERGAN, 
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SINGS 2° 


February 2, an, 


“This eeenen a _ unanimous : 
Mg without taking any exception thereto, the 

ca unqualified acceptance of the’ directives 
'-.. involved is found to be binding upon the — 

“= ‘eontractor to the extent of the direct. 
-costs.entailed i in perforn mance of the addi-. . 


es decision of the Board, : 


| Fora M. ‘Bravy, Qe 
| Ohairperson, Alosha: Native 


¢ laims A ppeal B oard. | ; ; 


| Aptear: ¥F, Premera: 


Board Homber er. . | 


“enon Warsow, | 
| Board M ember. | 


- — OF WILLIAM P, BERGAN, 


| ae 
- TBCA-A190-11-76 


tional Park Service 


"Appeal sustained in part. 


a Contracts: Construction and Opera- : 
tion: Actions of Parties—Contracts: 
Pay- 
7 ments—Contracts: ‘Disputes and Reme- 
| Measurement—Con- 
| tracts: Disputes. and. Remedies: Equi: 


Construction . and Operation: 
‘dies: Damages: 


table Adjustments — 


Where. imponderables nial it. difficult 


to. arrive at an accurate measurement of 
the amount of concrete placed under 
water, the Board finds that the amount — 
represented by “paid for” concrete minus 
the amount of conerete admittedly wasted — 
4s the preferred method for. determining 
the amount to which the contractor is en- 


titled for the concrete 80 placed. 


2. Contracts: Construction and one 


tion: Actions of Parties—Contracts: 


ee Performance or Default: Release. and. 


Settlement 


Where. a contractor voliizitartly's signs di-. 
rectives specifying. the. payments | to be. 


ane on ie additional work oracted : : 


tional work. 


ane Contracts: Gouseuuian aad liar 2 
tion: Drawings and Specifications—_ 
Contracts: Disputes and. Remedies: 

| Equitable Adjustments | - 


‘Where the evidence sigalg establishes 3 


that the Government specifications were 
defective in a number of respects but fails 
to show that many of the costs claimed 


are. attributable to actions of the Govern-. | 
_ Iment, the Board—noting that it is impos- 


‘ Decided February 8, 1979 | 
Contract No. CX-3000-5-9008, Na 


sible to determine the amount to which — 


the contractor is. entitled with mathe-. 
| matical exactness—finds that the “jury. 


verdict’ method of determining the 
amount of the equitable. adjustment is. 
the most. appropriate method in the cir- 
cunistances _ presented by. the: nstant 


appeal. 


| APPEARANCES: Mr Melvin I. Prim: _ 
off, Attorney at Law, Primoff & Prim- 


off, New York, New York, for the ap- 
pellant; Mr, E, Edward Wiles, Depaxt- 


ment. Counsel, Washington, Des ae 
the Government, Bese sat 


‘OPINION BY ADMINISTRA. . 


TIVE JUDGE GILMORE . 


INTERIOR BOARD OF nom : 


PRACT APPE ALS. 


Contract No. CX 3000-5-9009 a 
was executed. by appellant and the 


National Park Service on Dec. 13, 7 
1974, appellant’s bid of $192,535 _ 
| having been the lowest of those re- 


ceived in response: to an advertised 


solicitation (TFB). The oe of — 
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i the contract : was 46 stabilize the 


| ‘Tonoloway Creek Aqueduct. at the iS 
C&O Canal National Historical 
- Park near Hancock, Maryland. One 
hundred working days* were. ale. 


-Jowed after receipt of notice to pro- 


ceed for completion of the eontract. 
"A preconstruction conference. was. 
held on Jan; 14, 1975 (Exh, A-33).? . 
The notice to proceed was: handed 


- to appellant on Feb. 4, 1975, at the 


- Initial site conference (AF Tab C). 


The Government allowed appellant. 


80 days in which to order materials. 


before the official start of the eon- 
tract period. The first working day 
charged was Mar.- 
though the work count started on 
Mar. 7, 1975 (Exh. A-7). The time 


count oo amend from Apr. 24 
through June 6, 1975, and on July 
17 and 18, 1975 (Exh. A-7). The | 
contract time was extended 50 days 


under various directives given dur- 


ing the contract period. The con- 


tract. time count was stopped on 
Mar; 23, 1976, the 158th day of work 


(Exh. A-8; AF Tab D).:Because 
the contract. ran 8 days beyond the: 


allowed contract time, appellant 
was assessed $2,000 in liquidated 
— damages (8 days at $250/day). Ap- 

pellant filed various claims against 


the Government by letter” dated 
| | May 28, 1976 hy Tab ee After a 


“Working. day is defined at p. D-1: of the — 
coniract, Special ‘Provisions, sec. a Be 
— tons and Terma. 


2 Abbreviations used : Feu oe 

_, Exh Exhibits introduced at the hearin g. 
AF—Appert File documents: 
Tr.—-Transcript of the hearing. ~:~. .- 
iota Ghentls brief. 


DECISIONS OF THE "DEPARTMENT oF THE. ANTERIOR 


‘11,1975, al-. 


— survey, Exh 
‘Federal Highway Administration. 
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“meeting and further correspond: ee 


ence, the contracting officer issied 
his final decision ‘ ‘by letter” dated 


_ Oct, 8,.1976, allowing $2,208, a frace 
tion of. i. amount claimed for. 


Class S conerete,.and denying all 
other claims (AF Tab A). Appel- 


lant timely appealed. The Board 


will decide both: entitlement and 
quantum. — 


Part i. Introduction ie 


The Tonoloway Creek Aqvauet 
is an old stone “bridge” over: 
creel, Tha bridge at one time ‘car- - 


ried the C & as canal, and’ a tow- 


path, over Tonoloway Creek, How-: 


ever, approximately 180 years had | 


taken its toll-of the aqueduct. (the 


_ “bridge”) and by 1974-the National 


Park Service found ‘that the banks 
of: the canal’ had collapsed - and 
fallen into the creek (Exh. A+3), 


that. marty stones: had cracked and | 


fallen out of the arch, that a stone’ 
buttress had collapsed (AF Tab A A, 
Plan Sheet-3), and that there was 


a danger that the sides of the aque- 
duct would. collapse outward or the 


arch would fall apart and cause the | 


entire structure. tO: fall into the 
creek, | 


| Thus, the National Park Service 


made a survey of the creek under | 
and near the aqueduct and hired 


an engineering firm, Green Asso- 
clates, Inc., to examine and describe 


‘the stones of the lower. portions of 


the abutments of the bridge (Site | 
h. A-4)yy mally. the » 
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prepared. plang’ “for” ‘the National” 


- Park. Service for the: “stabilization” 


of the bridge (AF Tab. A). The sta 


bilization scheme was to spr ay ‘shot- 
crete {a mixture of sand ‘and ce- 
ment) on that. part. of the.old stone 
bridge where the buttress had col- 
lapsed, to put 12 big curved steel 
“ribs” under the bridge to hold it 


| up, to construct a steel and wood. 


“cage” around the. whole structure 
| ad fasten it-to the steel ribs and 
to tie the whole “cage” around the 


old stone bridge by drilling holes 


through the bridge, putting tension 


rods through the holes and bolting. 


together the rods, cage, and ribs. 
Also new mortar would be put be- 
tween -the old stones in certain 
areas, Finaily the old bed .of. the 


canal: would be .repaired, by. the 


placement. of. dirt and. gravel be- 
tween new timber walls or sides 


which would: replace.the old stone | 


-. walls. The towpath on top. of. the 
aqueduct would also be dismantled 
and then put back together after 
the canal: bed had been repaired 
(AF Tab A, Plan Sheet 11). Dur- 
ing. the stabilization. process the 
contractor would also. build two 
concer ete pilasters. These were to be 

half columns, or small buttresses, of 
_ cast-in-place concrete which would 
- strengthen the. north | (upstream ) 
side of. the bridge near the western 

(lower) abutment, and each pi- 
 Jaster. would. contain the end points 


2 of three tension rods which would 
86 through the stone bridge from. 
ome side to the other to keep it from 
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falling apart. aidewise: The - cob-. 


struction’ of these pilasters and the | 
supports’ for the ends of. the steel 
ribs required.the use of two differ- 


_ent kinds of concrete, above ground 


concrete which was. called “class Ay’ a 
and underwater concrete which was 


-called “class'S.”. 


The work to be performed ude 
this stabilization contract. was de- 
scribed (1) on certain. dr awings. or 
plans, 
visions,” and (8) in.a book entitled 


| Standard Specifications For Gon- 
. struction of Roads and Bridges On 


Federal Highway Projects, FP-69 | 
1969. The contractual provisions. 

were set forth in these three docu-_ 
ments and various standard forms 
for construction. contracts, for ex-_ 
ample, 23-A, Oct. 1969. edition. 
Payment was to be made in accord- 
ance with 15: pay items. — 


Part I i. The fin rst and fou: causes = 
of action (Class 8 concrete). 7 


The first and fourth causes. of 


‘action, also referred to as “claims, Jan 


relate to the measurement and. pay- 
ment. for class S concrete (concrete 


used underwater), and. the reten- 
tion of contract monies by the Gov- 28 


ernment upon ed or. the 


7 project... 


Payment for class S concrete was 
stated in the bid and contract to be 


-at the rate of .$2,000 Ber eubic es : 


(AF Tab A, p. 22). 


cae a Ss 


various s elements and ‘amounts a8 | 


follows: 


(2) in certain “special pro- — 





. 8&4).. ai leladeieteratabetaanaeetananane : 


St OF THE DEPARTMENT OF THE INTERIOR [86 LD. 
| Element No. Quantity _.. Dollars _ | References 
7 ee A; 104 eye ee eee ae, oe AOB p. 5 par. BL (0. sdéteeained : 
sf Ati | oo ss that this amount. was owed. to 
ee ee ae ~~ appellarit for class S. concrete). _ 
Boa wann nanan | 1, 808 t. Yorwennnn 8,796 AOB p. 39 (added ‘concrete claimed 
ae ER | Meese ge a? eho west _ abutment and pilaster 
a 8. Nos de 
Bo ieee ee ee ee aa “600 - AOB. ‘Dp. Br par. Be (withheld ee Govt. 
: | . for unstated reason from Progress - 
— 7 Estimate 11). | 
Fr Rea eee ON SIRES RT Be, TE 2,000 -AOBp. 5 par. B2 (retained by Gove | 
ne from: Progress Estimate 11 due to _ 
assessment of $2 ee for 8 days 
_. lateness). 
_ ‘Totals: a Paty we Fe Mes a te, ee, a 
» (1&2). . 3.002 ey.---=-. 6,004 AOB p. 43 (for class S concrete). 
2,500 (withheld contract monies). 





Rindge ae conclusions, Class 8 
| _ conerete, | 


The appellant filed a clan by 7 
letter dated May 28, 1976, which in- 


eluded a claim for "$4. 000 or 2 cy. 
of class S concrete (AF Tab F). 


The contracting officer (C.O.) in | 
his final decision dated Oct. 8, 1976, 
said that the IFB estimated this 


concrete at 8 GY. that field meas- 
urements during performance 


‘showed 8.79 c.y., and that the claim 


was for 10.798 c.y., 1 that project rec- 


-ords showed 11 cy. ordered but 
that some waste occurred. The C.O. 
upon obtaining more data, recom-— 
- puted the amount used as 10.08. 
@y., an. increase of 1.104 c.y. or 
$9,208, and thereafter, in- his final » 


decision, allowed $2, 208. 


On July 11, 1975, 11 cy. ge class 
$s concret te were delivered and 10.8 


c.y. were placed in the form for the 
west abutment shoring support 
(Exh. A-30, paid bills and deliv- 
ery receipts for 11 c.y. class S con- 

crete, H. B. Mellott Estate, Inc.; 


Tr, TII-69, 70): On Oct. 15, 1975, 
icy. of class S concrete was placed - 


for pilaster No.1 (Exh, A-30, paid — 
bills and delivery receipts for 1 cy. 
class S concer ote, H. B. Mellott Es- 


tate, Inc.). 


Mr. aoa ‘appellant's ree, | 


dent, testified that of the 11 ay. of © 
class S concrete delivered on July 
11, 1975, 10.8 c. y- were. placedin the 


form.’ Of the 1 Cy. of class S con- 


crete delivered on Oct. 15, 197 5, the. 


entire cubic yard was placed j in the 
form, without iia Mr. sees 


| 3 Mr. Bergan testified that 8/10 « ay. as : 


ened. in the ‘tremié. and was. ‘wasted (Tr. II- a 
108, 10D 3 Se 
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, : Wright, the Giveranenes. project 


ns engineer, in his entry for Oct. 15, 

19%, makes no reference to waste. 

. with regard to placement of the — 

— elass S. “concrete (AF Diary. 4 = 

_ mated two-tenths c.y. wasted, was 

the preferable method of measure- _ 
ment and payment for concrete un-_ 
der the circumstances presented i 


Exh, A-24, delivery. receipts). 
41] Sec. 109.01 of FP-69 entitled 


; “Measurement and Payment” sets _ 


forth various provisions governing 


payment of materials furnished and . 


work performed under the contract, 


providing in general that “[t]he | 
and — 
computation * * * will be those gen- 
erally recognized. as conforming’ to 
good engineering practice * * * » Tt | 
_ further provides that “structures 


methods of measurement 


will be measured according to neat 
lines shown on the plans or as di- 


rected to fit field conditions.” The 


method: of measurement for con- 


crete is set forth on p. 241 of FP-69, | 
sec. 601.14 and specifies that “Tel on- 
erete will be measured by the cubic | 
yard i in accordance with the dimen- 
sions shown on the plans or ordered 


and accepted. a 


The evidence shows that the Ger. : 
ernment admittedly had difficulty in 
taking precise and accurate meas- 
urements of the concrete placed un-_ 
der water, that the field measure- 
ments. failed to. account for the 
spaces between the stones. (Tr. Ie 


105) , and that the dimensions used. 


in the ‘computations were ‘based on 


| 4 See comment in ebiieacene officer's rar 
Gecision (AF Tab. H, p. 7)..on the Gifficulty - 
of getting accurate field measurements. of rock - 


Pace under water. 


‘an. average (Tr. ITt-7 2). Sacuiee of 
the imponder ables which made it 
difficult to arrive at an accurate field 
- measurement, 


we find that the a 
“paid for” concer ete, minus the esti- | 


herein, and thus should have been. 


the “directed”? method of measure- 
“ment (compare note on page 35 of | 


Exh, A~9. regarding class A con- 


-erete). We, therefore, conclude that — 


appellant is entitled under bid item 
601(7) to payment. for 11.8 ¢. y. of | 


class S concrete at $2,000/cy., .or 
$23,600. Appellant, having received 
payment of $17,596 (Exh. A-9, Pay | 
Estimate No. 11, p. 8), is entitled 4 
to $6,004 plus interest j in accordance 
with the payment of interest ss oitnee 


of the. contract, _ 2 
The withholding of $2, 000 og con- os 
tract monies by the Government as 


liquidated damages will be dis- 


cussed under Part. IV, in fra, 


Part WI. Phe third cause of iotion 
| (Directives and Additional S tel) 


The third elaim i is for $1 949, 48 
(AOB p. 51) for the additional — 
costs in performing directives 1 
through 0, and for additional steel 


- required is: fabricate struts whose. 


lengths were allegedly changed by 
the Government. ‘From examining 


schedules. K: through P of Exh, — 


A~-34, the” claimed. amounts are as = 
follows: ee oe bees 


186 LD. 











70 ‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR 
Amount | 
paid ~  Scheclule vite. 2 
Mee 4 ot 5 ~- under” ss of Exh. Claimeck 
Directive © directives | AH 84 balance 
1. (drain pipe)... .----------------22---- $925.80 °K $89, 38: 
. (pack joints) soe eeeeees tesa ok. 9,610.00 #5 Mag 4 119. 67 
3. (remove rock) .._--------~------------ 669. 96 wee) Ge 25..08: 
4, (lower “‘sicles’’) ._.--- pee i et 431, 99 #1. pa - 11.18 
5. (blocking).__- ---- earere Bie arate oc Li 346. OL Oo 845, 82. 
No Directive for steel claim (struts) —. Dawe Ss Soe oe sop "658. 35. 
ol 32 0 rr fe Ree ee en PREY Te a eRe i EP oO Re A eee 


1, 249, 48 





These small claims require de- 


cision of substantial legal issues: 


the effect of accepting a force ac- 


count ‘document providmg for a 
_ “lamp sum” or “unit price” pay- — 


ment (Directives 1 and 2), and the 
: interpretation of force account pay- 
ment Provisions. 

The subject directives withered 
‘payment to be made under contract 
; pay item No. 109(1), which.covers 
“extra. and miscellaneous work 
(subsec. 109.06), contingent aun; 
$20,000." — ee 

Sec. 109.66 (of. FP ¢ 69 at p. 63) 
states that, “Whenever the bid 
schedule contains a contingent sum 
pay item or items, the work covered 
thereby: shall be performed only 
upon written order of the Engineer 


and payment will be made as. pro- 


vided 1 in the order.” 


The “Special Provisions” o1 on page . 
cs cass 


D-6 of the contract, 
sec. 109. 06 of EF P-—69 as follows: 


109.06 is supplemented to provide that 
work covered in the contingent sum pay 
item wiil consist of the following de-- 


scribed work which is not otherwise pro- 
vided for in the plans and specifications 


but which is necessary to compe me 


| improvement planned : 


de Peni nopave 4 erosion control, meas-- 
ures, subsection 107.12. . 

2, Additional stabilization of ‘north- 
west: wingwall. 

3. Foundation grouting at ‘west abut- 
ment. : 

4, Other minor items of work not: — 
covered by regular items of the contract. 

This work will be paid for under. Item. 
109(1), Extra and Miscellaneous Work 
(subsec. 109.06). 


When appellant began work, rain 
flowed along the old canal, onto the 
aqueduct, and out of the spaces 


where the stone walls of the aque- 


duct had been before falling into 7 
the creek (Exh. A-3). Water was. . 


also running through the structure 


itself (AF Diary #1, Mar. 19, 


1975). It is clear that ‘something 


had to be done if work wag to EO: 
ceed on the contract. | 
The Government decided to in- 
stall 60 linear feet of 15-inch eon- 
crete pipe approximately 100 feet 


west of the aqueduct (AF Diary 


#1, Mar. 20, 1975). This work was 
done Mar. 25-27, 1975 (Exh. A-35 ;. 
AF Diary #1, Mar. 25, 26, 27,. 


1975). On oa 1, 197 4 the Govern- 7 


‘seribing the. work and one 
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| ‘payment Garin. in a ia sum of : 


-+$925, and allowing 8 days increase 
- dn -contract time. On the next day 


Mr. Bergan, appellant’s president, 


‘signed the directive where it said, 
“Please acknowledge agreement to 
this directive * * *” (AF Tab B). 


[2] Sec, 109.04 on p. 60 of FP-69 


entitled Force Account Work speci- 
fies that force account work: ‘ 


ernment. may require the Contrac- 


tor to do such work on a force 
account: basis” (italics added) in 
accordance with the subsecs, 109.04 _ 


(a) through (g). 


Payment for work performed 


pursuant to Directive. N 2 ‘1-was to 


be made in a “lump sum” payment 


of $995 as stated on the face of the 


directive (AF Tab B). By. volun- » 


-tarily signing Directive No. 1, with- 
out taking exception. 
“ap pellant 3 is deemed to have uncon- 
ditionally accepted. the terms of the 


directive. The record clearly indi-— 
‘cates that the directive accurately 
reflected the agreement and under-. 
standing between the parties as to 
the work ‘to be. performed, the 


‘amount of compensation to be paid 
and the number of.days allowed for 


per formance of the work.> We find 
that both the project engineer who 
issued the directive and the presi = 
dent of appellant company who ac- - 
cepted the directive had actual au-_ 
thority to bind the Government and | 





5 Part IV will deal with Aaiae for delays. 
Government-caused G 
felavs occurred which were -not satisfied or . 


c wherein | we find. that 


sty eleased” by the various directives. 


| appellant, igsesiioei 


days dune 20, and Apr. 
‘will | 
‘be. paid for at the unit prices or 
lump sum stipulated in the order 
authorizing the work, or the gov- 


work - 


thereto,.. 


and. that 
appellant’s unqualified. acceptance 


of Directive No. 1 was a binding 


agreement as to the direct cost to be 
paid Or performing the a ee 
work 7 

In ee we ase the ciailm 
for. payment of work under work 
8, 1975, 
noted in Schedule K of Exh. A-34 


since appellant’s president testified - 


that worl: under the directive. had 
been completed prior to his signing 


the directive on Apr. 2, (1975..( Tr. 


11-106, 107), and no record. of the 
| appeared in Engineer 
Wr ights diary. (exh. ‘A-5). We. 
will not dwell on this point,’ how-_ 


ever, since we find in any event that . 


the “spreement” encompassed all 
work performed under the direc-~ 
tive, whether completed before or 
after acceptance of the directive by 


the. appellant. The Government, 


having satisfied its obligations un-— 
der the directive, is not liable. tothe 
appellant for the additional 
amounts cl laimed. ‘The claim under © 
Dir ective N a1 for $89.38 is denied. 
The parties found that there wer e@. 


| sraeh deeper spaces between. the 
stones of the aqueduct than -antici- 
pated which made: the originally 
planned “pointing” of these spaces: 


excessively. expensive (Tr.~ BA), 


‘Thus, they agreed on a method: of : 


“dry- -packing” the spaces before do- 
ing the “pointing,” which would 


achieve the same end result ata a.con= 
z siderable savings to »_ the Govern- 
ment. a —_—_ 


6 Cf. Mert 421. 0hapman: & Scott ‘Gord. et: al. 
Vv, United nines 198, Ct. (Cl. 223, (1972). 


4a 
This work was pertommed: “Mr. 


Bergan agreed to Directive No. 2 at 


a “unit price” per bag of cement. 


- The directive was signed by both the | 


Government and the appellant.’ For 


the. same reasons given in our dis- | 


cussion under Directive No. 1, ap- 


pellant is bound by the noreement 3 
and the claim under Directive No. 
2 in the amount of $119.67 is denied. 
_ Directive No. 3 was issued by the 
~ Government on. July 21, 197 5, and » 
‘signed by appellant 2 days later: Te 
provided for the remioval of rock at — 
the east abutment to allow place- 
-ment:-of the steel ribs. Payment was. 


‘to be on a force account basis per 


“invoice prices” (AF Tab B). This | 
_ signified . that. the parties agreed 2 pellant’s | claim’ of an additional ; 


that payment for the force account 


_ work would be according to the pro- 

Visions set. forth in FP-68, sec, 109. 
(04(a) through (g). 
The $25.08 difference oe 


_ payments made and the $695. 04 


claimed appears to be due to a 


_ change by the contractor in its 
; _ equipment rental rate from $1. 05/ 
~ hour to $2/hour and a 15°percent 


mark-up on equipment. (Compare 


‘Exh. A-6: and Exh. A-34, Sched- 


7 : ule M.). 


We find that appellant and. ie 


Government agreed. upon $1.05/ 


hour for the rental rate of the Ford. 


van (see Exh. A~6, Daily Force Ac- 


. count Statements signed by author- | 


ized representatives of both parties) 


and that appellant accepted pay-— 


ment for work under Directive No. 


3 having ever been voiced. go. 


AW Tab B. Sed . Ta 
@.Appellant: signed. the daily’. force’ accounts 
- statements which indicated. the rental rate. on 


DECISIONS OF THE, DEPARTMENT OF THE: 
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7 See 109.04. provides ‘that the - 

crane rental rates shall be paid 
at the rate.agreed upon. in writing - 
prior to the start of work. Although — 
‘no agreement was made prior to the — 


start of work, there was certainly an 
agreement during the time of per- 
formance as evidenced by the writ- 


ten daily statements signed by the 


parties, With regard to the claim of | 
15 percent mark-up for equipment, 


sec. 109.04 of FP-69 states that 


S ‘[nJo percentage shall be added to 
equipment rental rate * * *.? The 
claim for $25.08 under Directive No. | 
3 is denied, | 7 

‘There is nothing in the. appeal 
record indicating the basis for - ap- 


$11.18 for work performed under — 


Directive No, 4. Because appellant | 


has failed to prove this claim, itis. 
| denied. : | 


With: regard to the cost. of work 
a oeieanad under Directive No. 5_ 


_and the amendment thereto, appel- — 
lant has been paid $11,346.01 and is 
. claiming an additional $345.82. 


The amendment to Directive No. 
5 (signed by appellant’s president _. 
on Mar. 1, 1976) incorporates the — 


terms originally set forth in Direc- 
tive No. 5 unless otherwise changed. 


Appellant, by signing and acknow- 


Jledging acceptance of the amend- 


ment was, in fact, accepting Di- 
rective Na: 5 in its amended form. 
The legal implications of appel- 
lant’s failure to sign Directive No. 5 


| became a moot, issue Be a 
3 on the basis of that rate, no protest 


the. face of. the documents aning. no excep- | 


tion thereto at that. time; appellant took no 
exception to this item at the time of payment 
under Pay Estimate No. 11, nor did appellant 
-inelude this in its initial claim to the contract- 


me officer. 
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~ Jant’s s acceptance of the ter ms m the 
amendment. 


The additional cost camels ap- 
--pears to be due to the-alleged rental — 
rate of $2/hour, for the Ford van | 
and a 15 percent mark-up on equip- 
ment. We find that appellant agreed 


to the rental rate of $1. 03/hour for 


viously discussed under appellants 
Directive No. 8 claim, mark-ups on 
equipment. rental rates are not al- 
-lowable under the contract terms. 


(See sec. 109.04 of FP-69.) The. 


claim under Directive No. 5 ine the 
~ amount of. $345. §2 is denied. | 
We find no lability on the part 


of the Government for the cost of - 
additional quantities of steel used 


by. appellant on the project since ap- 


pellant was aware on Apr. 22, 1975, — 


when Change Order No. 1 was exe- 
cuted (shop drawings were submit- 


_ ted in Feb.) that the steel-was being | 

_ paid for on a lump-sum basis and 

not by unit prices as ordered. Ap- 
pellant did not protest or complain — 
but accepted and signed Change 
Order No. 1 on that basis, all facts . 


having been in at that time. (See 


also Exh. A-15 dated. Feb. 27, 


1975.) Appellant’s claim for $658. 3D formed in a certain chronological 


order; it also asserts that. certain 

work was done inefficiently or too 
slowly with insufficient and poorly 
_ organized personnel, that appellant 
was delayed by its own inexcusable 
‘failure to submit data that was a 
“prerequisite to necessary Govern- 
ment approvals, that the Govern- 


for additional steel is denied. 


Part IV. The second cause of action | 
(Delay costs due to 10 defective eer | 


fications) — 


The major oat of appellant’ 0 ap- 
peal is the $71,706 claim in the sec- 
ond-cause of ety ‘Here. appellant 
asserts that the plans and specifica-_ 


tions were defective and misleading 
(AOB pp. 6-87). Appellant alleges 


that the following contract. defects = 
caused the delay encountered i in per- 
formance of the contract: © 


(A) The drainage for the pr oject 7 


was inadequate (AOB p. 7). 


-(B) There was numerous errors 


“tn dimensions and elevations in the 
: plans. (AOB pp. 8 e¢ seq.). 

the use of the Ford van and is 
bound by that agreement. As pre- | 


(C) The arch shoring (the con- 
struction and placement of the steel 
ribs) scheme was defective (seven 


: reasons cited) (AOB p. 11). 


( D) The scheme to place. the dirt, 


etc., on top of the aqueduct was dis- 
rupted by the delays to the arch 
_ support. and.:the. correction: of: de- 
_ fects in the plans for the “walls” or — 
_ bulkheads on the top of the aque- a 
duct and the imposition of a-weight _ 
restriction which. previously » had. 


been ignored by the ee : 3 


: (AOB pp. 29-31). 


The Government's. ‘position, ‘as 7 
stated in the answer, is a general — 


denial plus the affirmative defenses 


of lack of notice under clause 2 of 


SF 23A (specifications and draw- _ 


ings)° or clause 23 iam of 


work). 


The Government in some , of its. 


evidence contests the appellant’ s 
; contention that work had to be per- 


°“Tn ease of discrepancy * * * the matter 


shall be promptly submitted to the Contract: | 
ing Oiieer ee 


74 DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR 


ment: timely - approved appellant's | 
‘shop drawings for the «steel ribs, — 


— that appellant acted promptly on 
- verbal orders (which later became 


_— Directive. No. 5) and later unrea- - 
| sonably delayed work while Insist> 


ing on a. written Directive No, 5 
| (blocking). — | 

From the record on the ae we 
fina, that the contract was defective 
and misleading i in many instances. 
First, the Gclenia. for stabilization 


neglected to control the water in the 


canal. Secondly, the. dr awings con- 
ained erroneous dimensions so that 
field measurements necessarily took 


longer than appellant reasonably 


estimated from the. bid package. 


Thirdly, the bid package indicated 
that the steel arches (ribs) would 


~ be uniform in shape and elevation. 


_ Fourth, the plans. neglected to pro- 
vide for removal of part of the 
ledge at. the east abutment. Fifth, 


the plans. were. defective as to the 
construction of the bulkheads (or 


“wy walls’) and had to be corrected. 


Sixth, the. scheme As. to. diamond 


dril iling, the pilasters and the loca- 
tion of the lagging was incomplete 


and misleading and had to be ‘cor- 


rected. Seventh, the bid package 


was erroneous as to the shape of the 
stones of the west abutment and the 
form for the. underwater. conérete 
there had to be changed. Highth; the 
package was misleading | as to the 
necessary capacity of the tempo- 
_ rary jacks. These, and the weather, 


were the major causes of the delays - 
which extended : the performance — 


period ofthis contract and eventu- 


| ally led. to the: assessment of. Tiqui- 


[86 LD. 


and damages, ‘We will: Peres 


‘each of these sepatately. 


- The bid, and contract package 


contained plans and specifications © 


for a scheme to fabricate 12 curved. 


‘steel ribs. Those ribs would then-be 
‘slid under the aqueduct and jacked. — 
- up by temporary jacks until they 


were 2. few inches from the stone 


arch. Then 2-inch by 4—inch wooden 
“lageing” would be placed between 
‘the steel ribs and the aqueduct and 
finally the ribs would be jacked up - 


as permanent support for the aque- 
duct (AF dwegs. G-6580, G-6581). 


However, as soon as the ‘appellant 
came to the site to start. work he 
discovered that rain and other 
water was flowing down the old 
-canal to the aquediict and flowing 
“over and through the old. structure 


so that. it was often impossible to 
perform | the contract work. This 
constituted a type two differing site 


condition. 10 The Government recog- 
‘nized this problem and ‘corrected it ; 


by issuing Directive No. 1 which 
was a supplemental agreement that - 


| paid for the direct cost of correct- 


ing the defect. We find that the 


“ ree extensions and costs allowed 


under Directive No. 1 for correc-~ 


tion of the drainage problem did not 
include the costs incurred by appel- 


Jant with respect to delays incident 
to-that change: The delay. costs of 
which appellant complains were not 


satisfied or “released” upon. appel- 


lant’s signing of the directive, The 


“Differing Site Conditions” clause 


does not allow recovery for pre- 


change delays. incident . thereto, 7 


_ A0 Phillips Oonstructton” Co., ‘Ine, Ve “United 
States, 184 Ct. Cl, 249 (1968), 
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Such costs are recoverable, how- 


ever, under the Suspension of Work 

. terial”: (G=657 7), and note “dimen~ 
sions shown [on G-6575] of the ex-. 
isting structure [the aqueduct and 
abutments] which affect proposed 
| new construction should _ verified 


~ clause. 1 a 


“We ‘find. hat “appellant was 


slightly delayed i in its. work | pr og- 


ress. prior to the. change since the © 


: evidence shows that the back-up of 


water. caused by the inadequate 


drainage prevented appellant from 
‘proceeding with the initial. phases 


| of work. Boards. have consistently 
i Be held that strict compliance with the. 
20-day notice provision. is not 


necessary where. the Government 
was quite. aware of the. operative 
facts giving rise to the claim.?* Be- 


fore Directive No. 1 was issued by 


the. Government, the project en- 
gimeer recorded in his pr oject ‘diary 
seca instances where work ‘was 


delayed due to the water pr oblem | 

and that appellant was ‘paying its 

se (AR 
aa Diary +1).-We find that:appellant 

is entitled to damages. stemming — 


laborers “show=up’- time - 


from office eal field epee: dur- 
ing the delay. . -— a 

-.'The contract. esi aanintedl that 
there would be:15 working days to 


“monitor arch” between nodes 2 and 
5 on the CPM chart (Exh. A~17). 
The parties intended that. appellant 
would “verify dimensions” for the 


steel before ‘ordering it (note. on 
i os and a as to MG 6 x 188 str nuts 


for use in. 1968 allows: recovery for prechange 
delays but only if the. change was caused by 
defective specifications. Delays connected with 
other, types of changes are recoverable: under 
the “Suspension of Work”. . ae (82, aS 
16268 and Appendix.) — 

.." See .Hartford - Accident’ id. Tadenintiy 
Company, IBCA-1189-1-77 (June 2s. 1977), 
84 ILD. 296, 77-2 BCA par. 12,604. 


the 


ing 


“contractor | ‘appa verify 
lengths i in field before ordering ma- 


in the field.” 

Appellant alleges that the follow- 
errors were found in the 
Gover nment’s dimensions: ~ 


(1) On 


(a) an error of 414 inches in | 
the dimension from the Reyevonex to 


the. west abutment 


(b) an error of 514. inches i in 
the dimension from the —- to. 
the east. abutment. ire | 

(c) an error. of 37 Foot 3 in. a 
elevation between. the downstream 


‘keystone and the: west springline 


(d) .an error of .425 feet in the 


‘alevation. between. the downstream . 


keystone and the east. springline. 
(2). On Government drawing G- 


687 (5 as compared to a later Govern- 


ment drawing submitted. to ‘Appel: 7 
lant (Exh. AW15) 2 | | 
_ (a) an error of: 51 feet j in the 


| elevation: of, the downstream 1 keys 


stone ae 
(by) an error of BL feet i in the 


Tsien: of the upstream keystone 


elevation as compar ‘ed-to the’ down- 


, stream ke stone elevation” oe one 
‘1.Clause- 23, Standard Form’ are (Oct. Z . y ‘ 


1969 Bd. Js The “Changes” clause as prescribed a 
| at Seoation 413.8 is .4 feet narrower 


-(c) the width ofthe stricture 


at the west end and = feet- “nar- 


rower at the east! end: 


(3) Ou Soe awine C Ge 
6580 as. compared | to appellant’s 


‘shop drawing 2436-1 Gis A-11): 


| — Government. drawing 4 
G-6575 as compared to appellant’s 
| shop dr: ‘awing 2436-1 (Exh. A-11): 
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(a) an error of 1 foot, 93h. 
ee in the radius of the west seg- 


ment ot the steel ribs 


(b) an error of 2 feet, 934 
ee in the east segment of the | 
acceptable tolerance (Tr. 
adding on p. 44 of Tr. II that “you 
can fluctuate by one digit of your — 
-Jast numeral in the number.” Mr. — 

‘Sanders, a civil engineer with the _ 
Federal Highway Administration — 


— steel.ribs (AOB, pp. 8, 9, 10). 


The Government ne not refute’ 
the alleged errors in the dimensions — 


asserted by appellant, but contends 
that. because appellant was required 


by the contract to verify field meas- 

urements, it was on notice that time. 
would ie needed. for this, that dif- | 

_ ferences would be found, and thus, 
| should have accounted for these « con- . 


. tingencies in itsbid price. | 
Beperionce has dictated that some 


degree of difference will more than 
| likely be found in any field 1 measure- 


Inents taken by different persons at 
different times. The issue, therefore, 


is the degree of difference or toler- 


ance which should be reasonably ex- 
pected under the circumstances pre- 
| sented here, Any. damages arising 


from errors beyond the acceptable | 
tolerance are compensable under the | 
“changes” clause of the contract. 


In an analogous case, the Navy 
~ supplied “guidance: plans”. for the 
construction of a ship, and the spec- 


‘ification required the contractor to. 


check those plans and correct: any 


errors in them. But. the ASBCA — 


held that the Navy had to pay for 
the delay’ and disruption (and cer- 


tain added work) caused by the dis- _ 
covery of errors in the Navy plans. 
| er Steel oe ASBCA 


/ 


isin H.W. Caldwell and Son, Inec., IBCA~ 


824-2-70 (May 80, 1973), 80 L.D. 345, T3—2 
BCA par. 10,069, the Board. found for ap- 
pellant. where the Government required. un- 
reasonable tolerances in the specified grading. 


186 LD. 


13841 (Nov. 19, (1971), 2-1 BOA 


par. 9186.) 


Mr. Bergan, appellant’s arisident : 
testified that, in this case, he con- — 


sidered “14, of a foot” to be the 


I-35) ? 


who was responsible for the contract 


plans, testified that although he 


used fractions rather, than decimals, — 
68% inches would, in his opinion, a | 


low a variance of plus or minus an-_ 
other eighth of an inch (Tr. III- 
124). ‘In this particular case, the 


Board finds. the reasonable toler- 


ance to be plus or minus 1 inch, since 


in most instances - “inches” is: the 


~ smaliest. unit of measurement shown 
on the Government plans, — ; 


We find that appellant was i incon- 


venienced and delayed as a result of 
the many field verifications that 


were made to secure the proper 
measurements prior to ordering ma- 


terials. The errors found by. appel- 


lant were beyond the tolerance this 
Board considers to be reasonable. — 


The Government is, therefore, liable - 
for the added cost incurred as a 


result of. these defective specifica~ 


| tions. 


‘We find that Mr. Pesan reason- 
ably interpreted language on draw- 
ing G-6581.to mean that temporary 


jacks need only exert 714 tons force 
to properly place the steel ribs. Ale 


though the jacking tonnage speci- 
fied in the contract referred to the 
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| permanent jacking* ity was reason-_ 

_ able for appellant to assume that 


the. temporary. jacking | would re- 
- quire jess exertion than the perma-— 


“nent jacking since more structural 


| weight 3 is shifted to the permanent 
(+. jaek, which supplies the main 
_ thrust to the ribs and the arch strue- 
ture (Tr. T1-108). However, ap- 
= pellant found after several at- — 
tempts to perform the work as set 
forth on the plans, that the 714 ton | 
_ eapacity specified was not sufficient — 
(Tr, 1-117, Tr. 11-145). Appellant — 
Was delayed while it located 50-ton _ 
jacks and used them in lieu of the’ 
_ . 12+ton jacks which it had originally : 
obtained to use in the temporary _ 


jacking process. The Government 


= | introduced no evidence to show that. 
the capacity specified in the contract 


“Was adequate. ‘The Government ac- 
quiesced in the jacking method 


cs chosen by the appellant, and did not 
- provide the assistance and clarifica~ — 


tion appellant had requested in this 


regard (Tr. ITI-162, 163). We find 
that appellant:is entitled to damages 
.. resulting from the delays encoun- | 
— tered.in. “attempting: to. comply, with 
the Government plans: as written 


and in locating the Jacks needed, to 
perform the work. 


‘Fhe Government plans were a 
fective in the arrangement of the 


wooden walls — bulkheads) 


(or. 


_ | shown on G-6577. The Government 


had to and did correct this defect 


‘by issuing Directive - ‘No. 4 (AF 


| Tab +B). This directive covered. the 


or See Suggested Shoring Construction Se- 
guence at upper lefthand corner of. sa ae 


- @-6581 (ar Tab: A). 


hand itself but did not account for 
the delays which were incidental to — 


the change. We find that some delay 
in the sequence of work and produe- 


_ tivity occurred for which the bas | 


ernment is liable. x 
The Government scheme of con- 


| accion was incomplete as it re- 
lated to the construction of the 


pilasters, the diamond drilling | 
through the aqueduct and the se-_ 
quence of construction of the. steel 


ribs, the lagging, the tie—rods, and = 


the heavy structures on top of the : 
aqueduct. For a substantial period — 


_ of time the Government did not en- 
force. the load limit set out in ‘Spe- 

cial Provision 105.18 “no construc- — 
“tion loads will be allowed on the 


aqueduct in its. present. condition — 
* * *» Tt later restricted the Toads | 


appellant. could : ‘put on the aque- — 
duct.. Further the - Government’s 7 
design was unclear as to the timing — 
and interrelationship - between. the 
construction of the pilasters, the 


diamond drilling and the placement. 


_of the wooden lagging. on top of the 


steel ribs. The contractor had. to 
change the pilasters from class A. 


concrete to at least partially class S _ 


concrete. The lower tie-rod had to fit. 


over the steel ribs between parts of 
‘the lagging. The ends of the tie rods" 

had to be located within. 2-inches of 
a vertical line. throu gh their ends. 


Thus it became necessary to locate 
the bottom tie-rod when. about. one—- 


fourth of the lagging was done, — 
drill the holes with the diamond — 
. drill, -then complete. the pilasters 
and the rest of the lagging. This 
: caused | some change ; in sequence of | 


78 


work and lengthened the proper 


performance time for the contract. 
This «was not the fault of the con- 


tractor. It resulted from. the mis- — 


~ Jeading details 1 in the Government’s 
design. | Ei 478 

-. The eriaamee: design was 

| ‘ee erroneous in its details of the 


| shape: of. the foundations for the 


west abutment (Dwg. G-6581). The 
foundation was more complex in 


shape than shown on the Govern-— 


_ ment plans and this complexity re- 
quired appellant to build a bigger 
form and pour more concrete than 


it had. reasonably estimated. ‘Thus, - 
appellant. had to. spend more time 
than it had reasonably pees to @ 


do this work, | : 
“The final. major. defect - in one 
Government design was the omis- 


— sion. of wooden blocking needed to 


; support the. aqueduct. Drawing G- 


| missing stones (6" x 8” min.)” with 
an. arrow: pointing toa place where 


a stone. is. missing. Likewise draw- | 


ing’ G-6577,, upper half, has a note 
“Block out. over rib at’. missing 
| ‘stonework. (6" x x 
arrow. pointing” toa place’ where 
stonework is niissing. 


_ rective No. 5. The Government had 
tO correct the omission. of certain 
blocki ing because. of the. elevation 


‘and ‘twist of the aqueduct. ‘This 
blocking was» necessary to fit. be- : 


tween the lagging and the: - aque: 
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to. correct. th ose defects. 


'8’7'min.)” and an 


'Phese ‘notes 
are not related to the blocking that’ 
| “was required and was added by Di: 


[86 LD. 


duct. It was necessary SO that the 


steel ribs would Sup pork the aque- | 


duct. _ 
The ores ene iss ued this 
—— order. verbally on Oct 8, 


975. (AF ‘Tab H, C.O. ’s final deci- 


sion), but did not issue it in writ- 


‘ing until Dec. 10, 1975. The Gov- 


ernment complains that appellant, 
although starting on the work in 
November. (Exh. A-6) did not 
fully perform this added work pur- | 
suant to the verbal order but after 


a certain period of time insisted On. 
‘a written directive. We conclude 

that. the appellant’s conduct was. 

reasonable under the cir cumstances. 


It was the Government’s design 
that. was. defective. Thus, it was: 


the Government’s duty to both pay 


the costs caused by the defects and. 
The 
changes clause gives the Govern- 


ment the -contractual right to 
7 6578. sec, B-B States, “Blocking at 7 


change the plans and specifications 
and the contractor has no right to: 
refuse such: added work even though 
it may be. added work which it had 


— not planned or: scheduled. The Gov- _ 
ernment if it chooses. to. exercise this: - 


right ‘should do so in accordance 
with - the Changes clause—issue a 
change order in writing within a 
reasonable time. ‘Certainly, & con- 
tractor is not expe ected to ‘continue 


working indefinitely without. writ- 
‘The | -Govern- - 


ten authorization. 
ment’s . omission of this blocking 


| from- its: drawings and its: unrea- 


sonable delay in issuing a, written: 


’ ehange order’ were major causes of 
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dialed to this: sii for which ap- 


| -pellant’ should be. compensated.” = 


Appellant alleges that because of 
‘the various delays and interferences | 
caused by the Government, it was 


“pushed into- working during. the 


_ winter where § severe weather SS sodl 
“it to. suspend work on several | occa- 


_-glons. 


With ok to appellant's ane. 


‘pension Ar work from Feb.. 6, 


: through Mar. 14 1976 (Exh. A-T ,: : 


“we find that Government- caused 


“With regard to other delays alleg- 
edly due to bad weather, they are 


| denied since appellant has failed to 
show ‘that the weather encountered : 


Was ‘unusually. severe. In any event, 


ean be attributed to actions of the 
eGovernment. = = © | 
The Government has’ questioned 


the timeliness of appellant’s delay 
.claims which resulted from the dis-. 
“covery and correction of defective — 


‘specifications. We find that appel- 


lant was timely in its: claim of dam-_ 
ages in this regard since it was not. 
until very late in the contract that. 


appellant eame to realize the detri- 


. 8 Lurta Aen and Co. 10., Tne, es “United 
’ States, 177 Ct. Cl. 676 (1966). 


16-'The record: shows that appeHant exercised ‘ 


unreasonably tight supervision over its work- 


--ers to the point that the project often slowed — 
‘down while workers waited for directions, that 
on many occasions the job was not adequately. 


Manned, and that appellant often chose more 


dificult and time: consuming ‘methods of ere. 


formance than. Was: mecessary. 


appellant, 


lentil effect such delays were eliay | 


ing on its performance. It was the — 


accumulation of these delays that 


brought appellant to question their : 


effect on the project.!7 


“We find that appellant notified 
the Government within a reason- 


able time after ascertaining the na 

ture and extent of the claim. We 
further find that the 20-day notice 
Z provision set forth in the “Changes” 
clause is not: applicable to defective 
specifications.** | 
delays were the reasons the suspen- 
‘sion became necessary. Appellant. 
.could not have contemplated at the 
‘time of bidding that the work 
would be: prolonged to this extent. 


Equitable Abbie under 
es Part Z. ve = 


[3] With ‘regard ie the fg 


damages under the second cause of | 
_ action, appellant has clearly estab- tes 
_ lished that the Government’s speci- 


fications were defective i in a number 


of respects. It has failed to. show, 
however, that many of the costs 
‘It 1s clear that not all of-the delays 3 


claimed are attributable to actions 


of the Government (Exh, A~34 and - 
Exh, A-30). The record also shows 


that (i) the causes of delay. were 


overlapping in many instances, (i) 
Government-caused delays were in- 


tertwined with delays caused by the 
(iii) on many days 
claimed, work was “slowed” rather 


‘than “stopped,” and (iv) contrac- 


tor inefficiency was not taken into 
consideration by appellant. . | 
The Board finds that. unknown 


. factors and imponderables make it. 


impossible to determine with — 


WOOF. Power City Construction & Equipment, - 


Ine., IBCA—490-4-65 (July 17, 1968), 75 LD. 
185, 68-2 BCA par. 7126. 


_ Standard’ Form 28-A, October: ‘1969 _ 


Ed. clause 3, par. (d). 


Sediaticnl exactness. the amount. tor. 7 
which appellant 1S entitled. Because — 
appellant did not show with defi- 


nite certaint the exact ‘amount of | 
- ment of: Interest. ‘on Contractor's 


- ~ loss due to these delays, and because — s 
sie Aa Pas , Claims.” In addition, therefore, to 


the “total cost” method is rejected 


by this Board for the various rea- 
sons stated: above, we find that the 
‘ury verdict” method of determin-— 


“ing an equitable adjustment is the 


most appropriate under the circum- =~ 
stances presented herein. There is’. 
some evidence which we deem sufli- 


- cient for this purpose.” 


“With regard to the assessment by : 


Ae Government of liquidated dam- 


ages in. the amount of $2,000, we 


| find that although the Government 
was generally accommodating i in its 


~~ extension of contract time due to — 
various excusable delays which oc. 
curred throughout the contract, the 


Government did not recognize some 


- of the delays, to which we have ad- - 
dressed - ourselves above, as being 

caused by. the Government. A con-— 
tractor may not be assessed liqui- 


dated damages arising from excus- 


able delays. , “ineliding. acts of the ~ 
‘Government.2° We find that the de- 
lays for which the Government was | 
--responsible-amounted to 8 days be- 
yond those time extensions -prevl- - 
ously allowed by: the Government. — 
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; clause. 


[86 IB | 
ee: nterest 


The contract contains: dndics its 
provisions the clause entitled “Pay- 


the. equitable adjustment, interest 
should be paid thereon. in accord- 


ance with this: clause. 


‘Summa y 


costs due to defective specifications. ; 


All other claims are denied. The 
question. of interest is remanded. to 
the contracting officer for determi- — 
nation of the amount to be paidy pur- 


suant. to. the Payment, of interest 


- Beryy 8. Guiatonm, 
Administrative J udge. 


CON CUR: 


“Wn SLLIAM B McGee: 


C Thief Administrative J ee: 


We find that under the second 


cause of action appellant is entitled — 
to an equitable adjustment. in the : 

: amount of $20,000 and that the con- 
3 tract time should be extended d by: : year a 


additional days. 


18 WRB Corp. v. United States, 188. ct. a. 7 


z 409 (1968). 


20. Larco-Fniustetal: Painting Corp. ASBCA - 


14647 ef al. (Apr. 27, 1973), 73-2 BCA par. 
ida 


“LEE 8. | BIELSKI 
39 TRLA et1 ae | 
"Decided d February 8, 1979 s 


Appeal edith the decision of. the Wew 
Mexico’ State Office of the Bureau of 


Land Management, dismissing. appel- 
lant’s protest against the impending at, 


ellen is entitled to tiie: mon 
ies withheld by the Governinent 7 
_ upon completion of the contract, an _ 
8-day time extension, the sum of _ 
$6,004 for class S concrete (this in- 
cludes the $2,208 determined by the - . 
C.0..to be due but was not paid), 
and. the sum of $90, 000 for delay — 


a appellant, 


go] _ a 7 a LEE S. ‘BIELSKT a ee 
| February 8, ‘1979 ~ ie 


‘dssnance of an oil and gas lease to the — 
second drawee (WM 30836). 


-~Reversed and remanded, 


L Evidence: Generally—Oil and Gas. es 


Leases: Applications: Generally 


‘Where an “oil and gas. lease offeror fails. 


to respond within a prescribed period of 


time to an order to. submit. specific in-- 


formation necessary to determine wheth- 


er his offer is valid, it is appropriate to 
2 ‘Teject the offer. : 


2, Administr ative Practice Evidence: - 


eee A i ae 
Generally—Oil and Gas Lease Pp 704; Three drawing entry cards for _ 


this parcel were drawn to establish — 
_ priority of consideration of the — 
lease offers represented by the re- - 
| spective cards. ‘The Grawees, in OF 
haa) were? Yet 
(1) Tina A: Bevan: 5000. Holly. ae 
wood Blvd. , Hollywood, FL 38021, 


tons: Generally 


Where a. protestant against the issuance | 
_ O£ an oil.and gas lease supports his al- . 
| legations that the lease offer is not quali- ; 


fied with sufficient: evidence : to warrant 


‘further inquiry or investigation by ELM, 
__. the protest should not be summarily dis- 
missed for failure of the protestant to 


make positive proof of his allegations. 


Instead, the protest should be. adjudi- : 
cated on its merits after all ae 


| information has been developed. 


3. Administrative Authority: Enforce- 


ment of Criminal Violations—Office of : 


| Hearings and Appeals | 
‘The Board of Land Appeals, in its. ad- 


> judication of appeals to determine rights 
of parties to receive or preserve inter- 


ests in Federal lands, has. a concomitant 
obligation to preserve the integrity of the 


_ process, and where it appears to the 
Board that the administrative record of 
a case contains strong evidence of multi- 
a ple violations of 18 U.S.C. § 1001: (1976), 
- the Board will refer. the matter with its | 
recommendation that an investigation be. 

. initiated to determine whether criminal 


| s charges should be brought. — 


APPEARANCES: BR Hugo. C. Cotter; 
‘Esa., Albuquerque, New oe for 


OPINION BY ADMINISTRA- - 
(TIVE JUDGE STUEBING : 


| INTERIOR BOARD OF LAND a 


APPEALS | 
On May 23, 197 ‘e the New Mexico : 


| State Office of the Bureau of Land 
Management (BLM), conducted a 
drawing of simultaneously filed cil 
-and gas lenge offers. Four thousand, _ 
nine hundred and two offers were 


filed for one of the parcels included 
in that drawing, 4.€., Parcel NM=_ 


(2) Lucy Allen Dohn, 1888 Cen- | 


‘The Regan offer, having first pri- 


ority, was rejected for the reason 
that the card was improperly dated. — 


On appeal to this Board, the rejec- , 


tion was affirmed. Tina a Regan, — 

_ 83 IBLA 213° (1977). This cleared 

- the way for adjudication of the 
offer filed’ by the- number | two 


drawee, Lucy. Allen Dohn. 
_However, on Mar. 22,. 1978, R. 
Hugo ¢. Cotter filed a formal pre- 


7 test. against thei issuance of the lease 


to Dohn. Cotter, an attorney, de- 


— clared that he did: filed a card for — . 
: Parcel NM-~704, althoug oh his card. 
had not been drawn, it was, and is, 


tury Park E., 6th Floor, Los: An- a 
_. geles, CA 90087, i 
(8) Lee 8. Bielski, 5035 Kinels * 

St, NYW., Washington, DC 20016, . 


PECTSION® OF THE 
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| | Cotter’s Sententign: that Dohn’ S. sad 


falsely represented that she was the 
sole party in interest in the offer 


| ia any lease issued pursuant t there- 


- that Dohn was in fact a client of 


| a leasing service, Leland Capital 
Corp. (LCC); whose.contract with 


~Dohn provided for a “security in- 
terest”: in any lease Dohn might be 


awarded “to secure payment of any 


5 -(b); that the failure to. disclose. 
_ this interest and file the statements _ 
required by 43 CFR 3102.7 disquali- 
ee the: offer and mandated its re- 
-- jection; that other LCC clients also 
filed offers for parcel NM-704 in 
- which LOC had the same “security. 
interest,” and therefore LCC had an- 
interest in multiple filings for that. 
parcel in violation — of 43. CFR . 


advance rentals paid by..LCC. on. 
Client’s: behalf”; that this Invested — 


LCC with an: “inter est”: in every 
offer filed by LCC on behalf of its 
clients, as defined in 43 CHR 3100.0- 


3112.5-2, requiring rejection. of all 


cards filed: for that parcel by LCC 


further. asserted that, as. Leo was | 
Dohn’s agent, rather: than @ mere 


clients, including Dohmn’s, Cotter 


| - amanuensis,. the failure to file the 
- separate. statements. required. by 43 


that. regulation. mies 


tract form allegedly in use by LCC. 


In support of this ee, Cotter 


submitted a blank copy of the con- 


at the time Dohn’ contracted for 
--LOC’s services. This specimen. con- 


tract contains the. aunty, Inter- 
-est” clause as its par. 3 . 7 

Subsequently, Lee S. ‘Bielski, the 
~ nuniber three’ drawee, adopted the 
contentions argued by Cotter and 
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i ee 


“Bigal ne own protest against ie ise 


suance of the lease to Dohn. 7 

BLM responded to the - Cotter/ 
Bielski protests by calling upon . 
Dohn to furnish additional evi- 


dence. Action on the. protests was 
deferred. Dohn responded to the or- — 
der to supply further information — 
-by stating that her business address 


was % Leland Capital Corp. at the 


corporation’ s office, that she had se- 


lected the parcel which was the sub- - 
ject of her offer, that she had per- 
sonally signed the drawing entry 
card after the offer was formulated, 


4 and that her card was dated by hee 


aiter the offer was. formulated. Le- : 


a Capital Corp., by its. vice pres- 


ident, submitted what. pury ported to. 
be a machine copy of its notarized 


contract with Philip H. Dohn, ‘Jr. | 


and ( (Mrs.), Lucy Allen Dohn. Exe-- 


cuting the contract: on behalf of Le- 
land Capital was its representative, 
whose signature-appears. to. read 
“Stephen. Z: Flynn.” The contract 


is dated in its preamble “this 26th 


“day of April 19 The contract is | 
acknowledged by « one Deborah Lile, — 
Notary. Public, .who. ‘twice. ‘dated 


her pcknowledgemen “April, 26, 


| 1977.” 
CFR 3102.6-1 was a violation of — ; 


The machine ¢ copy of ae er 


between. Leland ‘Capital and the — 
- Dohns-was on a different form than - 
. the specimen. contract submitted by 
Cotter, and did not contain the “se- ” 
-. curity interest” “clause. The letter oe 
‘transmitting the. machine copy of — 


the Dohn contract to BLM was 


“signed — “by ‘Leland Capital. ‘Vice. 
- President Paul R: Colaceechi, and 
asserted, “Leland. Capital Corpora- . 
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tien. “ae no. , interest 3 in “any. eases: 
won by the clients.” This letter is 
dated May 10,1978... 
. After BLM’s receipt of the Doha 
| statements, the Colacecchi: letter 
-and the, machine copy of the pur- 
ported service contr act between 
Leland: ‘Capital . and. the. ‘Dohns,, 
BLM*~ yssued: ‘separate ‘decisions 
dated Jute 15, 1978, 
the protests of Cotter. and Bielski, 


Cotter, acting: on: behalf of, both 


; protestants, then. requested: ‘recon: 


sideration of those decisietis on | 


the ground. that ‘the information 


furnished by. ‘Leland. Capital. and 
% Lucy Allen Dohn. was’ false’ and. 


fraudulent. His allegations: at that 


point. are set. out verbatim, 28 


follows: : 


a The Ser Bice Conttact on whieh thie 7 
Decision was' based is. False anid a i Prawd i 


— on the United States. 


The Leland: Capital Corporation. Seitv 


ice Contract Which you: used’ to arrive. at: 
| your. ‘decision, | a copy of which! is’ at- 
peace Was: Renee ene be oe 
: some we “aays neler oe Dohn’'s subinis 
sion of an’ Entry Caid on‘ the captioned — 
lease. It: bears’ the ackridwledzement of 
California Notary: Public Deborah’ Lile- 
who asserts: that the Dohn’s ‘personally’ 
appeared before “her. on: April! :26;. ‘1977: 
and. signed the: contrict. The’ notary’ s 
- geal shows that: her: Commission expires‘ 
August 9, 1981. Under. Section . 8204— 


| (Government) of the @alifornia Anno: | 


tated Codes, a copy: ‘of which’ is’ attached: 


both in its original form and as amended: 
a Notary’s' commission has a térm of — 
‘four. (4) years and ‘this has been true.as. 


“you ean’ determine from the copy of ‘the: 
statute. at. least sitice’ 1934. This: means: 


that Deborah Lile: obtained her commis-". 


: sion: asa Notary, Public. on: August: 10; 
“2ss-7ie—79——3 | 


dismissing : 
after. ‘August 10,1977 


197 7, ‘more than “three. months after. he 


allegedly notarized the Doh signatures, — 


_ It, cannot be- argued that.she may have 
been a. Notary Public on “April 26, (l97t, : 
under a2 previous commission since’ if 

that were the case her seal would have se 

- to show: an expiration date in 1977 as: pro- | 
vided. in... Section 9207 ; (Government), ea: 

copy of this statute as amended also be- . 

ing: attached. It: is. indisputable that. if 


the Dohn’ s. ever did ‘actually sign: ‘the’ | 
Service Contract sent to you, it had. to be. 
» Since Luey- Alien’ 


~Dohn’s entry. card is dated May. 18, ‘1977,. 
the agr eement sent, to you could. not. have 
been: din ‘effect at. the time she. made. an 
offer to lease. Since she did not within’ - | 


the prescribed time submit-a ‘copy of her 


true agreement with Leland Capital she’ 


should - be. disqualified.. on. that. ‘ground 


alone:. ‘The faise notarization is.a crime 
in. California aud the cattempted fravid. | 


on any agency of the Unitéd’ States: of | 
America’ should. ‘bear investigation. oar 


2. The. Actual Service - Contract. pe* - 


‘tween huey. Allen Dohn and Leland Capi-- 
fob Corporation had to. be executed. on : 
the Form submitted. with my Protest. | 

“Through March, 1978. the ‘only Ser vice 
Contract from [sic]: supplied: py Leland 
to. its: customers. Was the one attached: 
to.my protest. As late as March 13, 1978, 
it was the. only such form of contract in 


. existéencé as more fully. appears from the 


Affidavit of Billie Hall attachéd- hereto: — 
3. That the Form of Service Contract — 
Falsely claimed to. have been. signed by 
Lucy Allen Dohn on. April 26, 1977 was 
not printed Until, almost one year: later. 
“During the. Spring, of 1978 Joe Schuta 


(Of. Schutz. Abstract Company, Santa Fe, 


New Mexico, - was employed by - Leland 


Capital to assist in the preparation and 
review of a form of Service Contract 


which did not violate. sole party in inter- i 
est regulation and the result was. the 
form submitted to you as. signed April 26,. 7 
1977, as. “more fully. appears - from my. - 


affidavit attached hereto, 


‘Lucy Allen. Dohn.bas submitted t ae you 
a false Service. Contract, fraudulent on. 
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tis face without outside evidence neces- ‘ 
os sary to. show the fraud. Reconsideration : 
a of her. submission must require her offer 
to. be ‘dismissed and the captioned lease 
+ offered. ‘to. Lee’ 8. Bielski, 


third: party 
holder. [Italics in original. _ oy 


In ‘support: of these: contentions 
| Cotter’ supplied | his..own affidavit 
concerning: his interview: with Joe 
‘Schutz, an affidavit by. one: Billie 
Hall, : attesting that. Leland Capital 
has. presented to her. the: form: of 


contract containing the “security j In- 

terest” clause on Mar. 18, 1978, and | 

- copies of, California statutes: relat- 
‘ing to the term of. the aes of. a 


notary public. | 
Upon‘ receipt of the: are 


BLM vacated its. dismissal of. the: 


Cotter/Bielski protests and. issued 


another decision. dated. July17, 


1978, calling upon Dohn to ‘supply 
esttain additional information: ‘The 


decision, addressed to her at the of- 
fice of Leland Capital Corp.,.-re- 


cited the allegations made by Cotter 


in his motion for reconsideration of. 
| and required’ Lucy 
Allen Dohn. to submit the poner | 


his. protests, . 


information: $: 


1 Certified proof | ‘from ‘the “State ‘of 
- California that Deborah Lile was a No- | 


tary Public on April: 26,.1977.: ; 


2. ‘The date Deborah Lile’s commaisston 


expired, if it expired in 19TT 


8. The date it. was renewed and the. 7 
ue me Coizicidentally; the date .of ‘the- original 


next expiration date. 


A, Explain. how: the contract subinitted 


by the. offeror was. in: existence at. the. 
ri which may explain why Ms. LILE inad- 


: vertently affixed the incorrect date. 


time. the offer was, filed.. 


The statements. must: ‘be. ‘filed. within : 
thirty (30), days. from receipt ‘of. this 
Decision.’ In the event, the statements — 
are not filed within ‘the time: allowed, this — 


offer: to. lease/application will be consid. : 
_- intention to clear Wp. any confusion which: 


ered finally rejected and. closed... 
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The only response was a letter’ | 
from an attorney, Gary E. Gleicher, 
whose law office letterhead bears the 


' same address as Leland ‘Capital 


Corp., the pertinent: portion Of. 


| which i is as follows: 


I am. writing. this. letter « on  Sehalf of So 
Mr. and Mrs. ‘Phillip Dohn. in. response 
to. your: request for additional informa- 
tion. regarding ‘the: Service Coxitract be- = 


tween “LUCY ALLEN DOHN.. and LE- 


LAND CAPITAL CORPORATION, here- | 


‘inafter “LELAND”, =o 


Mr. and Mrs. DOHN bécame: clients of 
LELAND: on: ‘April 26,: 1977. On that date,. 
they executed a valid Service Contract 
with- LELAND and: issued .a check to LE- : 
LAND in the amount. of $2, 000. 00. as con-. 
sideration for said agreement. A copy of 


‘Said check is attached ee tor TORE 


reference.. 
“On ‘April 18, 1978, your office requested 


evidence of the Service Agreement “be- - 


tween LELAND and LUCY. ALLEN 
DOHN, A:thorough search of LELAND’s: 
files. revealed that the. original contract - 
had been misplaced. In .an. attempt to 


comply with the. regulations and require~ 


ments of the. Bureau - of Land. ‘Manage-: 
ment, on April 26, . 1978, a- duplicate con-. | 


tract -was prepared, .executed. by the : 


DOHNs and notarized by me DEBORA: 


LILE:. | 
‘Due to. a clerical « error, the ‘word “Du | 


-plicate” was omitted from: the. prepared’ 
copy of the ‘eontract. Further, when the 


document was. given to Ms. LILE for.» 
notarization,..she . inadvertently . affixed’ 
the date April 26, 1977 instead of April 26... 
1978, the- accurate date of notarization. 


statement and the date.of the notariza-: : 
tion . were. exactly. ‘one: -(1) .year apart, - 


Mr. and Mrs. -DOHN and ‘LELAND: 
have ‘made every effort ‘to: comply with: 
the requirements of ‘the: Bureau of: Land . 
Management; and, by this letter, it is.my -: 


has resulted in regards to this matter. In. | 


| Pobruary 8, Eaiee 25 


reviewing the cee. IT find the above to be 
Me: ane: correct. . : om: 


: wil aly is this foregoing” totally 


unresponsive to the requirement’ ‘for 
the’ specific information ‘called “for 
by BLM’s decision of July 77,1978, 
we regard‘ it: to. be of extremely 
dubious credibility. © 


‘A copy of the Gleichér iettar’ was 
provided to Cotter by BLM. Cotter 
responded | by ‘pointing: out: that 
Gleicher’s letter failed to provide 
any of the information: required, 


and ‘did not dispute thé sworn evi- 


— previously submitted. by Cot- 


r “that. a different and defective 
alin was in use by Leland 


Capital in. 1977.” Cotter further 
questioned whether the explanation 


that the notary had. “inadvertently” 


affixed the date Apr.-26, 1977, below 
vher signature also served to explain 
_ why-that date had been typed in'the 
body of. her acknowledgement’ as- 
well. Cotter ‘also queried why,’ if 


- Gleicher was the Dohn’s lawyer, he 
could not supply his own clients’ 


copy. of 1977. contract, even if the 
‘Leland: saias Copy.” Ahad” been i. 
~ “misplaced.”* ~~ | 
N evertheless, by. ‘its: decision ‘of 
Nov. 6,.1978, BLM. again dismissed 
the Cotter/Bielski protest “on. the. 
basis: that: this: office cannot accept. 
- your statements as ae eee 
os and if he fails. or refuses to respond, 7 

the lease may be canceled. Robert 


of the allegations 1 made.’ ne 
Cotter: has: abandoned his protest 


on: his own behalf in favor of assert- - 
ing it.on- behalf of his client, Lee.S. - 
Bielski....In‘ that’ capacity - ‘he: has” 
filed. this appeal from’ BLM’s ‘dis- 
information i it deemed necessary to 


missal of Bielski's S Hos A copy 


of ‘the: ‘Appeal = was” ee Tae - 
Allen Dohi at her address of record 
(the.LCC: eel ‘but she a not : 
de eae 4 

- Appellants: er of. reasons 


~ is focused on the fact that. the BLM 


decision: of. July 17, 1978, required 
Lucy Allen:-Dohn to.. submit four — 


_ specific items of information within 


80 days, failing. which her “offer to 


-lease/application will be considered 


finally rejected and closed”. Appel- 
lant points out that none of.the-re- 
quired information was’ submitted, 
that the reply from Dohn’s attorney. 
was. nonresponsive to the decision, 
aud. thatthe time set by BLM for 
compliance has-long’ since’ expired; 
Therefore, . -appellant:. . eontends, 
BLM should have implemented. its 


. own decision, rejected. Dohn’s offer — 


and isstied'- the: cae to. her, “We 


a Bree 


Taek ‘Where. ai oil ends gas: Abnise 
offeror’ fails to respond within a- 


prescribed ‘period of time to an 


order directing him to’submit spe- 
cific information necessary to deters. 


_ mine whether his offer is valid, it is — 


appropriate ° to.. reject. the. offer; 


| Ricky L. Gifford, 34 IBLA 160, 163. 
~ (1978). Even - where ‘the-‘lease has 
issued, the Department may’ require - 
the lessee to submit, additional me 


formation. to -establish. that. he was 
rightly entitled to have received: it, 


A. Chenoweth, 38 IBLA 285 (197 8), 
and. cases: cited: therein. ‘The: State . 
Office had full authority-to require ~ 
the offeror to submit. the add itional | 


86 
determine the offeror’ S. qualifica- 
tions. Ricky Le Gifford, supra; 
Evelyn Chambers, 31. IBLA. 381 
(1977) 3 DOE. Pack; 30 IBLA 166 
(1977). ‘Therefore, when Dohn did 
not supply any of the information 
~ ghe was required: to submit within 
the time. prescribed; her offer should 


have been rejected, as. the BLM 


: order indicated it: would be, 


could not be accepted as as 
proof of the allegations made.” 

Perhaps the State Office. was -led 
Gnto this error by ‘our numerous 


holdings to the effect: that. where 


there is:no evidence 1 ‘in the adminis- 


trative record of: a violation. by the. a 
_ offeror holding priority, the burden . 
‘is on the protestant: attacking i 7 


validity of the offer “to prove” 
-accusation that: there i Is a diaruall 


| fying discrepancy. See, e.g., Clyde 
| E. Frazier, 36 TBLA 141 (1978),. 
where the verb. “to prove” appears 
in the headnote in this context, but 


not in text, which, at.386 IBLA 148, 


‘states. ee that ‘the burden is.on - 


the ‘protestant: to submit material 
n K * cae 


‘evidence. of an. accusatio 
Virginia L. Je ones, 84 IBLA 188, 
193. (1978), requires a protestant 
&to submit competent, ‘proof: of an 
accusation * # #9 as doa number 
of earlier = -decistotis:’ 
_ Georgette B. Lee, 8 TBLA. 171, 176 
(1971), we held simply ‘that, 
- “fa)bsent an adequate showing of 


‘disqualification, a. ‘protest. alleging 


disqualification: is. properly” re- 
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‘disqualified * * * 


available. 
developed. - 


formation. from. 
detected and. pointed. out to BLM — 
how. the. submissions from Dohn and 
LCC were false, and buttressed: his 


But “in 


[as ED. 


" jected.” In Bruce F. W atkins, 36. : 
IBLA 168 (1978),-we said, “a suc-- 
cessful drawee * * * will ‘not be 
by reason of un- | 
substantiated: allegations. ae 

Admittedly, the. burden. of . | 


| protestant in’ such cases’ has been 


poorly and ‘imprecisely_ defined. 


But insofar as our research reveals, | 
We have never gone so far as to 
fey Moreover, the State’ Office. 
- erred in dismissing appellant’s pro- 

test for the reason that his state-_ 
ments and. evidentiary submissions 


hold.a protestant must make “nosi- 
tive proof” of his allegation to. 
avoid dismissal of his’ protest. We 
think the rule should be that where 
a protestant supports his conten- 
tion with sufficient evidence to war- 

rant further i inquiry or investiga- 


tion by BLM, the protest should ~ 


not be summarily. dismissed, but ad- 
judicated .on. its merits after all 
information hes: ‘been: 


In this anaes: Cotter nt only 


_ supplied sufficient evidence -to in-- 


spire BLM to. demand further -in- 
Dohn, he -also 


contenti on that Dohn’ S evidence was» 


manufactured by supplying copies 
of the relevant California statutes 
| relating to notaries public, and with 
| affidavits: 


‘This evidence: was. the 
basis of. BLM’s ‘second demand on — 


Dohn, so it'is apparent that BLM 
recognized that Cotter’s evidence | 
was adequate. to create a; justiciable 


issue, which it became incumbent on 
the Bureau to. ‘resolve: But when 


-BLM’s further demand for: ‘specific 


material ‘and relevant. information | 


‘was fended off by Gleicher’s t unre- 


Sle ae RE ee : LEE Be: BIELSRI. 
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sponsive. dettiat, BLM. Caced by 
summarily dismissing. the Cotter/ — 


- Bielski . protest, presumably | with 
the intention of issuing the lease to 
Dohn. This was clearly improper. 


[8] This Board is of the opinion 


tl iat the. administrative © record 


str ongly indicates multiple viola- 
- tions of 18 U.S.C. $2001. (Te), 


7 which provides: gag 


§ 1001--Statements: “Or entries coisa. 


Whoever,..in any. matter within the 


.. jurisdiction of any.department or agency - 
of the United: States: Knowingly and wills a 
fully falsifies, conceals or covers up by. 
any trick, scheme, or device a material — 
fact, or makes any false, fictitious or 


fraudulent statements or repr esentations, 
or makes: or uses any false writing or 


document knowing the same to contain. 


any false, fictitious or fraudulent. state- 
_ ment or entry, shall be fined not more 
than $10,000 or imprisoned not more than 
five years, Or both. 


(J une 35, 1948, ch 646, 62 Stat, 749, ) 


Two items of correspondence sent 


by BLM to Dohn at the offices of | 


LCC contained express admonitions 
that: the statute, supra, makes it’a 
crime: to make false, fictitious, or 
fraudulent representations to a de- 
‘partment. or agency of the United 
States, Moreover, the drawing entry 
-eard used by Dohn also bears such 
an.admonition. 7 


There can be no. Ounsayine Ghat | 


the machine copy of the notarized 
service contract between Philip: H. 


Dohn, Jr., Lucy Allen Dohn, and 


- Leland Capital Corp.. “was. manu- 


factured for the purpose of sub-. 
mitting it to BLM after receipt of” 

-BLM’s demand for a certified copy 
-. Of the: contract between. them at the » 


time the Deb. offer: was filed. This : 


spurious document was then sub-— 


mitted to BLM by LCO, in response 
to-that order, in such a way that it 
appeared to. ie a copy of the orig- 


inal one in force when Dohn’s $ offer | 
was filed. 7 
‘Likewise; thet can. ‘be; no ‘doubt 


that the. spurious «contract. was 
- falsely. notarized. The.text’ of the 
notary’ Ss acknowledgment. reads: : 


“County or Los ANGELES, - 
State. of. Oalifornia,. 88e 


On. this: day, April 26, 1977, before me, 
a. Notary Publie in ‘and for the. state: of 


. ‘California, Phillip and Lucy Dohn per- 


sonally appeared and: executed this doc 


cument. Witness my hand and official seal. 
/s/. Deborah Lile © ae 


Deborah Lile Notary Public . 
April 26, 1907 [Handwritten Ba. ] 
Date > 


OFFICIAL SHAL 


tee DEBORAH LILH. i 
| NOTARY PUBLIC-CALIFORNIA. | 

LOS ANGELES COUNTY 

My conim. expires AUG a, en 4 





Thus, thie fe 2 “April § 26, 197 17? 
was entered twice by the notary} 
once in the typewritten text: and ~ 


again: in her ewn hand below her 


signature, According to. Gleicher’ s 


| “explanation, ” these entries are sim- 


ply errors which, by: fantastic coin- 
cidence, just. happen to agree: with 
the alleged date of the original con- 


tract, which date i is also typed i in the © 


first line ‘of. the text of ae manu- 


factured specimens, 


F 1The Eepciace. utilized in the notary’ s gale 


andthe border: around it, are not. susceptible . 
-to. accurate, reproduction. here, “ 


| - 


The. ade Piece of “the | 


™Dohns™ ‘is “shown onthe spurious * 
a search was made:for the-original 


4977 contract’ which could not be 
found in‘the business offices: of Le- _ 
land Capital Corp.;. (2). a “dupli- — 


Copy ‘of the’ contract: tO: ‘be: Atlanta, 
“Georgia, This raiges the ‘ ‘question 
_ whether they journeyed to LogAn- 


-_.@eles, Calif, to sign the “duplicate” 


“of their’ or ‘igitial: contract. én Apr. 


26, 1978. If they did not ‘do so, 
“does the notary’s acknowledgement. 
falsely’declare that they personally - 
appeared before her? Could the 


Dohns’ signatures be for geries? The 
need to explore these. questions As 


increased by yet another: startling | 


Fact. Gleicher’ S letter. states that the 


“duplicate” was executed ‘by the 


parties and acknowledged by the 


| ROtARy: on Apr. 26, .1978,. which 


“coincidentally” happened to. be the 
first anniversay of the original con- 
tract executed, allegedly, on: Apr. 
96, 1977, and thiough’ error and in- 
advettence, all the dates on the 1978 
“duplicate” were entered as Apr. 26, 
1977, -and.: the: sword “Duplicate” 


was: -Oinitted, So: ‘that the instrument - 


‘appeared to. bea: copy. of a contract 
executed .in 1977, although ‘it was 
actually..done on Apr. 26, 1978. 
“That date, Apr. 26, 1978, also hap- 
pens to be the same dais that BLM’s 
-demand for further evidence was 
delivered to the LCC offices in Los 
“Angeles. ‘BLM’s order to produce 
the’ éontract | “was dated Apr. 18, 
1978, and ‘was mailed by: certified 

mail, vestricted delivery,: to Lucy 


‘Allen: Dohn “at her “business ad-— 
adr ess,” at, the offices of Leland. Cap- | 
ital. There it was received by some- 


one who signed the postal service’s 
return receipt, card. “Tauey- “Allen 
‘Dohn. oe D: WBA 9 on 1 4-26 - 78. : 


_ DECISIONS OF THE: DEPARTMENT. OF. THR INTERIOR 


: [86 LD. 


° | Thus, ve we are » to believe Gleicher’ s 


explanation, ‘on that same date-{1) 


cate”.was' prepared ;.(3). Philip H. 
Dehn, Jr: and: (Mrs.) Lucy Allen 


‘Dohn, of Atlanta, Georgia, person- 


ally- ‘appeared . in. Los’ Anipeles. | 


Calif, were they: and. the LCC 
representative [Stephen Z. Flynn] 


executed the “duplicate” in the.pres- 


ence of the notary public, Deborah __ 
‘Tile. Lucy Allen Dohn ‘also com- ~ 
pleted and signed a questionnaire 


provided | by. BLM, in which she 
made various..statements of - fact 
concerning the filing of her offer, 
plus a third. document, again signed 
“(Mrs.) Lucy Aten Dohn,” «i 
which she declared her puisiness 
address” to be that of Leland Capi- 
tal Corp. 

Tf-all of the. foregoing events did 
not occur on Apr. 26, 1978,:then the 


incredible “coincidence” of the. an- 


niversary date; as described: by 
Gleicher, never occurred, and there . 
is ‘no*“explanation” whatever. for 
the submission of a document which 


purports on ‘its face to. be’a machine 


copy of another document allegedly 


executed at Jeast a year earlier, and 


which did not then exist, nceordine 
to the affidavits of Cotter and Hall. 


; Interestingly Y> although the spurious 


copy of the contract was allegedly | 
‘prepared and: executed, apparently 


in great’ haste. on: the very ‘day 
- ‘BLM’s demand was ‘received, Apr. 
26, 1978, its submission to BLM was 
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_ "POLICY AND MANAGEMENT ACT OF 1976——-BUREAU. OF LAND | =: 
i decke - MANAGEMENT. (BLM) _WILDERNESS | STUDY oe 
oe. February 13, 1979 bitin: heey tobe tea 


‘ vice. "president Golasecchi’ S. “etter 
dated: May.10, 1978, and | received by 
~ .BLM on May. 15, 1978, : 


_ The oil and gas lend in -ateation | 


apparently is-of substantial, value, 
as: indicated. by. the. fact.that. it. at- 
‘tracted. 4, 902. offers, and according 
to a.statement. filed ‘by,’ Tina A. Re- 
gan. at the time she appealed 1 the.re- 
_ jection of her first-drawn offer. The 


‘information “and evidence /which 
BLM required was material to its 


adjudication of which offeror-would 


be. awarded. the. lease, as. all. con-— 


3 cerned were aware. In its adjudica- 
tion of. appeals. to. determine the 
rights of parties to receive or pre- 


serve interests in Federal lands, this 


Board hasa concomitant obligation 


to preserve. the integrity of the proc-. 


-ess. We will not turn a blind eye to 
| such strong evidence of willful 

fraud as is pre esented by the record 
in this case. Accordingly, it is the 
recommendation of this. Board that 
van investigation be initiated to de- 
termine - ‘grhather criminal action 
should. be. instigated. See. United 
States v. Weiss, 431 F. 2d 1402 ie 
Cir: 1970). - 


‘Therefore; re oe the. au-— 
thority. delegated to the Board of 
Lands Appeals by the Secretary of | 


the Interior, 43 CFR 4.1, the dis- 
missal of the Bielski. ‘protest: 1s Tre- 
_ ‘versed, the oil and gas lease offer 
NM 30886 of Lucey ‘Allen Dohn. is 


= hereby. rejected, and the case is Te- 


 «manded. with. instructions. to the 


New: Mexico State Office. to consider 
the offer of Lee 8. Bielski.. 


“Epwanp Ww. ca . 
Adminis trative J Judge. 


| We CONCUR: 


aDouar ag. E. “Hewargues, | 
“A dminis trative d udige;: ox 


Breer Ti Bonaxt, eae 


Administrative J wi ge. 


| INTERPRETATION oF ¥ SECTION 608 


OF THE FEDERAL LAND POLICY 
AND MANAGEMENT ACT OF 


- 1976—BUREAU OF LAND MAN- 


| AGEMENT. (BLM) —— 


STUDY 


M-36910 | February 1 18, 1979 : 


1, Federal ‘Land Policy and Manage: | 
ment Act of 1976: Wilderness 


‘Sec. 608 requires ‘the ‘Secretary to study c 
all roadless areas of 5,000 acres. or more 
and readless islands. with wilderness 
characteristics, and report. his recommen- — 
-dations:.to the President as to. the sutt- 
; ability : or nonsuitability for preservation 
as wilderness. of each such area. The Sec-_ 
retary may not make . multiple—-use 
trade-offs in determining: ‘which public 
land areas qualify’ for wilderness study 
‘Status. | 2 


2 Federal Tana Policy and: Manage- 
ment Act of 1976: 
Por’ the. purpose. of BLM wilderness re- 


‘view, the. term “roadless” means ‘the: ab- 
sence of roads which have been improved 


Wilderness oe 


| and Gaalneuingd: Wy saevnantead: Ineans to 


insure relatively regular. and continuous, 


use. A‘ way maintained . solely by the 


- passage - of. vehicles. does. not. constitute 


a. road. i | | 
ue 3 Federal’ Tani Poli cy aa a Manage: 
7 “ment Act of 1976: ‘Wilderness ma 


: Sec, 603 (a) requires ‘that. the Secretary | 


report: to the President. by July 1, 1980, 


his recommendations as to‘the suitability 


for wilderness preservation of all form- 
ally identified. natural or primitive areas 


designed prior to Nov. 1 1975. Only. those 


areas for which a notice of. designation 
was published in the Federal. Register are 
subject: to this. acceler ated review cand | re- 
porting requirement. en se 


4, Federal Land Policy ad Manage: | 
, ment Act of 1976; Wilderness. 


. The words “existing” and. ‘manner and 
degree” in.sec.: 603 (c), should be read in 
conjunction with the words. “mining and 
-gtazing uses” to establish as.a benchmark 
the physical and aesthetic impact. a min- 
‘ing or. grazing activity was. having on an 
‘identified or Potential: wilderness study 


ment Act of 1976: ‘Wilderness — 


See. 603 of. FLPMA does not- ale to. 


those areas of the Oregon and California 


and Coos Bay Wagon’Road lands which 


are being managed for, commercial tim- 
ber production. 


mercial timber production. ' 


| 5 ‘Federal: Land Policy and. staaags 3 


ment Act of 1976: ‘Wildemess _ 


| “which: would destroy wilderness qualities, 


‘Discretionary: activities’ must: be condi- 
‘tioned to. prevent. impairment: of an: area 'S 


‘potential for: wilderness designation. 


6. Federal. Land Policy and Manage: 
‘ment. Act of 1976: ‘Wilderness . 


“During: the review of wilderness study 


areas, and until: ‘Congress acts. on the 
‘President’s, recommendations, ‘the Secre- 
tary. must manage study areas to prevent 
impairment of their suitability. for. wilder- 
“ness.  sinaaatetae with “certain. limited 
“exceptions: - Dat ree 
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‘Sec. 603 does. apply to . 
_ those areas not being. managed for eom-- 


“186 LD: 


2. Hederat: Toni ‘Policy a “Manage. 
ment Act of 1976: ‘Wilderness “a & 


Management of sec. 603. study areas. 


should be guided by’ the principle that 


developmental activity’ must: ‘be carefully | 
regulated .to insure it: is. compatible with 
wilderness, or that. its imprint on ioe 


ness is temporary, 


8. Federal Land: Policy ana aia 


ment Act. of 1976: ‘Wilderness eg 


See. “608 provides ‘that niining, grazing, 
and mineral-leasing may continue i in wil- 

.derness study. areas in the: same manner 

and degree :as on Oct. 21, 1976;. even if 


impairment | of an area’ fs suitability, Tor: 
wilderness results. . 


9, “Federal Land: Policy. ead. | Manage. 


area on Oct. 2, (1976. 
10. Federal Land: Policy aud 1 Manage. 


| “ment Act of 1976: Wilderness 


Prior to completion of the initial wilder- 
ness inventory and identification. of. the | 
‘wilderness: ‘study: aréas, wilderness. char- | 
‘acteristics must be evaluated before the 
‘Secretary. authorizés any new activities | 


The existing mining use ‘exception for 
mining and > ‘mineral leasing is limited 


geographically ‘by the area of active. -de- 
velopment, and the logical ‘adjacent con- : 


_tinuation of the existing activity, not nec. | 


essarily the boundary of. the particular 


mining claim or mineral Tease on which Re 


the: operation i is located. 


i. Federal. Land Policy aa | Manage- 2 


_ ment Act. of 1976: Wilderness 


“When: the. impact: from. mining and grad: 
- ing activities on. a wilderness : ‘study area | 
differs i in manner and degree from the i im- 


pact. from such activity’ on. Oct, 21, 1976 


the Secretary must regulate. the activ ity | | 
to prevent impairment of the area’s suit. 


ability for preservation as wilderness. a 
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12, ‘Federal. Land Policy : anal 1 Manage: 


ment: ‘Act of 197 6: ‘Wilderness 


The word “existing” in sec. 608(e) riodi- A 


fies. ‘mineral leasing” in the-same: inane 
as it modifies “maining and: grazing uses.” 


13, Federal Land Policy and Manage- 


ment Act. of 1976: ‘Wilderness | 


The Setréetary is vested ‘with ‘tlie author 


ity and ‘responsibility to régulaté all activ- . 
to be. raised about sec. 603, In par- 


ities in -wilderhess ‘study ‘aieas to prevent 


unnecessary and undue degradation and : 


to afford: environmental protection, 


ment Act of 1976: ‘Wilderness 


. Aveas ‘under review ‘for ‘@esignation as 
wilderness remain | available for appro- 
priation “under the. mining laws, unless 


eae for reasons other ee protec: 


nm of wildern ess. 


OPINION BY 


| OFFICE OF THE SOLICITOR To 
_ September 5, 1998 eae 


| To: : Sunway 


| From’ Sontorror 


Simawot: ‘BLM. Wrinincies Re : mee 
| __ vinw—Sze. 608, Frpmrat Lanp’ 
Pouicy J AND y Maa Act. ae 


Ie INTRODUCTION | 


“The. ‘Federal. Land. Policy” a : — ; 
Management Act (FLPMA), S00 
Stat. 2743, a3 U.S.Gi:Ax ‘$1701. Cb 
8eG.y (West: Supp. 1978) . Was en- © = 
acted on: Oct. 21; 1976. Beginning . 
in. n March 1977, several opinions: in- 


terpreting’ s seCe ~ 608: of ‘the: hee 43 3. 
U.S.C.A. § 1782. (West Supp. 1978), 


have been. written. in the Office: of 


the Solicitor: “This. formal . Solici- 


tor’s Opinion supersedes our previ- 
ous: Jnterpretetions | of this peas 
sion ee ee . hs 

‘Tt does not, ‘of course, answer: - all 
the. legal questions that are likely: 


ticular, we ‘will. ‘prepare a. ‘separate 


| _ 6pinion on the ‘relationship between 
14, Federal Land Policy and Manage- a4 


sec. 603 and state. in lieu or. Staten, 


2 the original. opinions. were. contained in 
the following memoranda: 
Memorandum to the: Dirédtor, “BLM . 
froin’ the ‘Associate Solicitor, DER ‘on. 
“Pormally. Identified. Natural or Primi-. 
tive Areas,” Mar..22, 1977. | . 
Memorandum. to. the. Director, BLM : 
from the Assistant Solicitor, ‘Lands, on 
“Applicability | of Wilderness. “Act, See. 
. 4(&) (3) .to BLM ‘wilderitess' ee 
May 4,.1977. 
—Memorandum. ce thé. Digector, BLM 
Fon the Solicitor on “FLPMA—inter-. 
pretation of. See. PaDEWelderncasy eps 
May-28, 1977. 
7 —Memoranduri. to the. Director, BLM 
- ffom ‘the | Deputy - Solicitor on “Anpli- 
- .eability: of See. 603-0f ¥LPMA to’ O&C 
and. Coos. ate secs ‘Road Lands, ” 
June 4, (1977. 


ie ‘aby! Land. & ‘Water Redouices from 
: the Deputy. Solicitor on “Interim Man- 
. agement: of :. Potential . _ Wilderness 
. Areas,” July 19, 41977.. 

"Memorandum: to. the. ‘Keslatent Secre- 
Holass thapy Land -&- Water “Resources from 
....the. Solicitor . on. “Definition of ‘road’ 


for. purposes: ‘of fdettifying roadless 


.aveat. Under. Sec. 603 .of the Federal 
. Hand Polley: and Management. Act of. 
1976 . (PLPMA); 43° U.S.C.A.' § 1782 
(Supp. -1977);”": Octi ‘17, 1977... -- 
| —Meitioranduin to .the- ‘Director, BLM 
‘from: ‘the: Deputy Solicitor. on “Applica- - 
ol atten of “Mining ands Grazing Laws ‘to 
_u  Aréas unider Review for Inclusion into — 
» thes “Wilderness. System: Sec. 603, | 
. FLPMA,” Jan. 9, 197 v8 eer ae 
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food Pete of public nail ‘and Z 


between sec. 603 and Native selec. 
tions under the Alaska. 


interpreting t this section.? 


| Sec. 603 of the FLPMA: states: : 


(a) ‘Within fifteen years ‘after the date 
—~Of approval of this Act, the Secretary 
shall review those roadiess areas of five . 
‘thousand “acres. or more - and roadless | : 
islands of. the - public - lands, : identified 
during. the inventory required. by . [sec. 
| 201 (a) ]. of this Act: as having wilderness 
characteristics described in the Wilder-. 


ness’ Act of ‘September: 8, 1964 (78 Stat: 


890; 16. U.S.C. 1131 - et. seq.) and shall. 


from ‘time ‘to time. report to: the. Presi- 
dent. his: recommendation . as. to the. suit- 
ability. Or : nonsuitability ‘of: each such 


s area or r island for r preservation as ; wilder- 


: *¥For ‘eonvenient reference, the. following is an soulne’: and table of the: contents of ‘this 


DECISIONS: oF THE ‘DEPARTMEN T OF THE, INTERIOR 


Native | 
- Clains: Settlement ‘Act, 43° U.S.C. 
§§ 1601 e7 seg. (Supp. Vv 1975). ‘But. 
it does ‘chart a general course for 


“86 LD. 


4 ness: Provided, That prior to any recom- 
_Iendations for the designation of an 
area as wilderness the Secretary shall 


cause mineral: surveys tobe conducted by 
the Geological. ‘Survey. and the’ ‘Bureau. 
of Mines to determine the mineral values, 


it any, that’ may be present i in such areas :_ 
Provided further, That the ‘Secretary i: 


shall report ‘to the: President. by July 1, 


1980, his. recommendations on those | areas 
- which the Secretary has. “prior to Novem- 


ber 1, 1975, formally identified as natural 
or primitive areas.. The review: required 


by. this subsection. shall. be. conducted ‘in’ 


accordance with the procedure specified 


in, section. 3(d). of :the Wilderness. ‘Act.’ 


(b) The. President shall advise the 


Pr esident of the Senate and the Speaker 


of. ‘the’ House’ of ‘Represeutatives: of his 


recommendations. ‘with’ respect ‘to: desig- 


nation as wilderness. of each such. area, 


together with a map ‘thereof and a defi- os 


nition of ‘its boundaries. Such advice by 
the President shall be given within two 


eneral Efect: of § 603 (¢) -- nanan nnn nnn nnn nen n ne een ene 


“opinion : as pans, seb dics ear” ; or 7 _ Page 
ee “T. Yatrodtedion : Se ey Pair Ee MURR EON CERNE Fat AsO Sm : 91 
“ II. Review Procedures. Wt nnn nnn nn nnn nn enna nnn nen nee as 
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a. SS ultablity” eee hee coe enemmes teceuieeena ea vedctwelnaeetenien 96 
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gg) TRRERETATION OF” ‘SECTION: 603° OF! THES “FEDERAL AND 93: 3 
POLICY AND. ‘MANAGEMENT. ACT OF 1976—BUREAU OF LAND 


“Febreary 18, ‘19s 


years of the aceite of ich eae eo 


the: Secretary. A: recommendation. of the 


President for designation as. wilderness 
shall become effective only if 80 baad 


7 by an Act of Congress: 


“(e)- ‘During | the. period © of review. ot" 
such. areas and: until: Congress has de-. 


termined | otherwise, . the Secretary ‘shall 
continue to manage suck. jands accord: 


ing to his authority ‘under this Act. and 


other applicable Jaw in’a manner ‘SO as 


not to impair the suitability of such: areas. 
for. preservation as. wilderness. subject, : 


however, to. the. continuation of existing 


mining and grazing uses and | mineral 


leasing” in the» manner and degree in 
which the Sale was being conducted 
on the date -of apbroell of this ACE 
. Provided, That, - 
public. Jands . 

“regulation or. 
action © ‘required | 
sary or wndue’™ degradation ‘of: the 


-otherwise take’ any 


lands’ and their‘ résources: or to. afford: 


environmental - ‘protection. Unless . -pre- 


viously. withdrawn. from. appropriation 
stich — lands 
shall: continue’ to ‘be ‘subject’ to". ‘such 
appropriation during the period -. ‘of 

review unless: withdrawn by the Sec: - 
retary. under. the. ‘procedures of section. 
204 of this Act for. reasons other than 
preservation of their’ wilderness ' char- 
acter. Once’ an “area: has been designated 
for preservation as wilderness, the pro-: _ 
visions of the Wilderness. Act which ap- : 


under the . mining. laws, 


ply. to national ‘forest. wildernéss areas 


shall apply with respect. to. the admin- 
istration: and use “of “such - designated- 
-ineluding © mineral Surveys «res! 
quired by section 4 (a). (2). of the. Wilder-. 
. ness. Act, and. mineral, development, Be 

CESS; exchange of lands, and: ingress 
aud egress. for Jeining ‘elaimants and 


area 83: 


: occu pants, 


The - Teziclaive, histor y.. ‘peveala 
that the wilderness r review provision 
was included 3 in FLPMA to further 


in: . managing the 
the Secretary. shall by. 


to ‘prevent © unneces- 


* 1964; - Its... 
Oregon Te: Rev. 288° (1966): 


8. Env. -L. Rep, -.26071,- 
Wyoming Outdoor: Oounctl, Wir Buta, 484. B, 2a) 
1244 (10th Cir. 1973). See. Robinson, “Wilder- 


he purpose ae the Wilder: : 


ness Act, 16. U.8:C.-§ 1131. et seg. 


(1970), by: mandating a-review. of 
the. public lands. for wilderness 
values.and giving. Congress: an OPs. 
portuni: ty. to,.act. to; protect. Appros, 
priate: areas. ‘of the-public Jands. .+, 

The Wilderness. Act.itself. speci= 
fically directed. the. Forest. Servies 
to:-review only. those. areas .previ- - 
ously. classified: as. ‘primitive .areas 
or. contiguous, to existing primitive 
areas.® It: was.silent on. review: of 


| Forest _ Service. roadless areas .out- 


side: of. primitive. areas. The. Secre- 


tary.of Agriculture. thereafter. di-~ 
rected. the. Forest, Service. to insti- 


tute an inventory, of all its lands to 
identity other areas suitable for in- 
clusion in. the National Wilderness, 
Preservatic on system.’ 4 The first. E or- 


‘est Service’ roadless.. area. review. 


(RARE fT) began in 19867 and ended 


in 1973, This review generated, con- 


siderable controversy ‘and. some 


Litigation about appropr iate wilder- 


ness review criteria and: procedures.® 


A’ second’ review. (RARE Ti) was" 
instituted | in 1977- and “‘is’ ‘nearing 
completion. Although” the’ Fo orest 
Service's ‘RARE provides a ‘back=" 


crop. fort the e wilderness 1 review pro- 


3 See- Parker % V:. “United: 1 States, 809 F.. Supp. 


598 (Dd. Cole. 1970), apa. 448 $a 793 (10th 
* Cir, 1971); cert. den, aud. nom Kaibab. Indus. 
tries v.. Parker, 405. U.S. 989. (1972). 


# Bee. McCloskey, “aah e Wilderness . or of 
-Rackground., and | Meaning, AS, , 


5 Sterra Club v. Butz;-Civit No. ” O-T2-AAB 
“MLD... Ca?, 1972). 


ness ! The Last ee 5S Minn. Li “Rev. A. 
la ees et 
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; vision ‘of FLPMA, it 3 is 5 plain fr om a. 
sec, 603 that Congress intended to: 


vest BLM with a distinct review 
| obligation of its own.. : 


. The introductory ee of the 7 


“‘Wildérmiese: Act refers to all Fed- 


—eral-lands. The Act itself, however, 's 
re- 


establishes wilderness review 
| quirements only for Department. of 


the Interior-managed lands within 
National Parks, Wildlife Refuges, — 


and Game Ranges.° Despite ‘the 
: lack of express statutory authority, 
the Secretary set aside by adminis- 
trative action certain public lands 
as “pri imitive areas,” and manage- 


ment, of. theseareas. was’ virtually... j 
the same as for lands’ formally a_ 


part: of the National. ‘Wilderness 


Preservation. System.’ At least one 


such primitive area designation 


was. challenged as invalid because ‘ 


of the lack of an. affirmative statii- 


tory. base, but’ the court never r reach 


@ ed the merits, Bo 


" Congress’. response: to the recog. 
‘nized, need. for. a comprehensive: 
: public lands” ‘wilderness review is . 
-FIPMA’s sec. 6083. It supplies the 


affirmative statutory’ base. for re- 


view and. protection of BLM-—man- | 
aged lands suitable: for designation’ 
AS: wilderness, in accordance with. 
the provisions of the: Wilderness _ ; 
‘Act.® The review it mandates is de-. 
signed to fur ther the imac sie 





816° U.S. C. 55 1132(b). and “(ey (4970). 


Foster,” “Breau of Land Managenient: Primi- v 
tive Areas—-Are They Counterfeit: ‘Wilder- 


ness.” 16 Natural Resources “J. 621° (1976), 


SF HW. Stoltve: Land & Lumber Co. v. 'Kleppe, a 
Civ. No: ‘T5-136-M: (D: Mont.,;. June 10; 1977); 7 
- *8ee S. Rep: ‘No. Bes, ‘84th ‘Cong, ced Séss., | 


€4 (1876). 


"DECISIONS: “OF THE ‘DEPARTMENT oF. THE: INTERIOR: 


the Widemneas Act. itself, 16 0. S.C. 


§1181 et seg. (1970). Yet there is 
‘neither a substantial overlap, nor a | 
: substantial inconsistency, between 


the review mandated by sec. 603 


and the Wilderness Act. Specifical- — 
ly,. although: the. latter. contains.a — 
limited review. provision, it is prin- 


cipally concerned with the manage- 
ment of wilderness areas once ‘they 
have been designated by Congress. 
It does -not: deal directly with the 
obligations addressed in sec, 603— 
the review of BLM lands for owil- | 
derness values. And its own limited 

review provisions do not spell out 
in: nearly the: detail . that, sec....608 
does the review ‘procedures: to: be. 
followed, and the management pro- - 
tections BLM must. provide for 
areas being inventoried. and studied 


for possible Congressional protec- 


tion as ‘wilderness. Therefore, while 


we are aided by the Wilderness Act 


and the. history of its implementa- 


tion in our search for the. _ proper. 
| interpretation. of sec. 608; it goes 
without saying that it: is the: gee - 
guage and legislative history of sec. 


603 itself, enacted 12° years after the. 


‘Wilderness Act, which must ulti- 


esata control. 


| I. REVIEW PROCED URES 


The eridernces review: aandeted 
by | sec. 603 of. FLPMA ‘% 1s basically: 
ai two-step process. The first step is: 


an identification of roadless" areas: . 


See 43. cre, Part: 2070. -and. Subpart: g2215 bale : 
i of 5 000 acres. or more. and roadless é 


islands having wilderness charac--. 


teristics through the . -inventory . 
process mandated by sec. 201 of the - 


=) Act. ‘The Act: envisions’ Bi a profes : 


186° I. D, - 


ie INTERPRETATION. OF SHCTION 603° OF THE: 
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POLICY. AND MANAGEMENT ACT OF 1976—-BUREAU OF LAND 
| _ MANAGEMENT (BLM) WILDERNESS: STUDY | eee aes 
February 18, 19 79° 7 


ae review. bor all 1 BLM lands to 
| determine which. areas meet the 
_ three threshold criteria for wilder- 
“ness. areas—roadlessness; wilderness 


_ characteristics, and size. This re-. 
-. view is to. be. based. solely on. the 


‘roadlessness. and wilderness charac- 


teristics of. the. land, not.on- multi- p. “Wilderness Char deberisbica” 


ple-use. tr ade-ofts: and variables. 


Full formal wilderness. studies are 
Fe required only on inventoried areas 


of the required size identified as 


-roadless and of wilderness charac- 
ter; that. is, ‘the Department does 
not have.to report to Congress on 
areas. which. do. not meet, the basic 
criteria. 


A. “Poadless? 


The ‘House Report. on the hee ae 


states: “The word ‘roadless’ refers 
to the absence: of roads which have 


been: improved ‘and maintained by 
mechanical means to Insure’ rela- - 
tively regular and continuous. use. - 


A..way. maintained solely by. the 
passage of vehicles does not. consti- 


tute a road.” This is the principal: 
- recorded guidance inthe legislative 


history about the meaning of road- 
less." oneness clearly did not want 


3 “20 FLR. a ‘No. 1163, 94th Cone. 2a ‘Sess. 
ots (1976). 
~ 1'The - transcript. on the. Hbiees: Committee 


miskan: session reveals that Congressman | 
puggested ‘the ‘definition of .. 
“road”? which ‘appears in the House Report. 


Steiger of - Ariz. 


Ariz, is an arid state where “ways” can: -be 


created “and. used .as ‘roads. merely: by. the 


passage of vehicles, and Congressman. Steiger 


took some pains to draw the distinction be-- 
om tween: a. “way! and: a “road”. ‘for. Wilderness - 
.The. latter, he: insisted, Was: ‘any... 


purposes: : 
aecess. route improved or maintained in. any 


“WAY, such: as‘by grading, placing of culverts, As 


intent ‘clear. , 
a Subcommittce on ‘Public Lands of House Com 


to ae coridideiations on an 


area for wilderness solely. because: : 


of tracks created by the repeated ; 
passage of | vehicles: alone, anc: this. 


expression ‘must: ‘guide BEM’s de- 


termination of roadlessness as: part | 


of the inventory. 


meaning | / of | “wilderness 


The 


characteristics” is not: discussed in 
the legislative history, but the text 
of sec. 603 itself refers to “having 


wilderness. characteristics described 
in. the Wilderness Act * * *,237 


Sec: 2(c) of that Act a defines a 
wilderness: as follows: : } 


AD wilderness, in “contrast with those 
areas’ where man and his own’ works: 
dominate the landscape, is hereby recég- 
nized aS an-area where the earth and its: 
community. of life are ‘ontrammeled : ‘by. 
man, where man himself is.a ‘visitor who. 


does not remain. An: area of wilderness 


is further defined to: mean inthis Act-an 
area. of undeveloped .Federal Jand re 
taining its primeval character: and - ine 
fluence, without. permanent | improvee 
ments’ or human habitation, which - Ag 
protected and managed'so as to preserve 
its natural conditions and -which (1) gene. 


erally: appears to have been affected, Bry 





making of bar ditches; ete: Bis express anton 
was: to: draw a distinction between. what the: 


BLM. should do and what the. Forest: Service. 


had done under the ‘Wilderness Act of 1964, 


and Congressman: (now: Senator) Méleher of... 
Montana invited him to submit language: for 


the Committee Report to make the Committee’s 
. See. Lronscript. of 'Proceedinga,. 


mittee On Interior and Insular ‘Agairs, Sept. rs 


(22,1975, pp. 829-33. 


1243 U.S.C.A. § 1702 24) (West § Supp. 197 78), 


_ which: defines “wilderness”? as -it/ is sed’ in 
§ 603 ‘as having: “the:same:.meaning as’ ity does. > 
in sec. 2(e). of. the: Wilderness. Act. Boe va en" 


“a8 16 U.8.C. §1181(c) Ae 
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ee: by | the ae of ature, with the 


4mprint of man’s work substantially. un. 


‘noticeable; (2) has outstanding oppor- 
tunities. for. solitude. or a primitive and 
unconfined type of recreation ; (3) has at 
Teast five thousand ‘acres’ of land or is of 
| ‘sufficient size as to. make practicable its 
preservation’ and. usge-in an. unimpaired 
- condition; and (4) may. also contain eco- 


logical, geological. or. other features of 


; scientific, ‘educational, prone. or histori- 
| cal values, : ee 


© UGuitability? - a | 


“Following completion of the j in-. 
~wentory, sec. 603(a) next requires’ 
‘the Secretary. to study the suitabil-— 


ity of the inventoried roadless areas 
for inclusion i in the Wilderness Sys- 
tem. At this’ point, multiple—use 


trade-offs addressed by the. BLM 


planning | system come into’ play. 
Congress envisioned that: an area 
with:all of the necessary wilderness 
characteristics. might not be suit- 
able for inclusion in the Wilderness 


: System because of its higher value. 
for some other use, such as commer-. 
éial forest. management or mineral 
development. ‘Tn. fact; before the 


Secretary, can “recommend that. an 


| area be included i in the Wilderness : 


‘System, Congress. directed the Sec- 


retary to “cause minéral surveys to _ 
be conducted by the Geological Sur- 


yey and the Bureau of Mines to de- 
termine the mineral. values, if any, 
that’ may be present’ in such areas 
* oR, 9) 14. ‘The. 


of the. ‘Wilderness ‘Act, 16° TSC. 


§ 1182(d) ( ote regarding ony 


paruicipation," eae — . 


1 § 603 (a), ‘first proviso. . on a i 
15 § 603(a), last ‘sentence. 


DEPARTMENT OF. THE INTERIOR: 


formal. wilderness - 
Suitability study. must ‘also be ¢on- 
-ducted-in- accordancé with. sec. 8 ( d): 


| (86 LE 


e ’D. Report to Congress 


After studying each area, the. 


Secretary reports to the President A. 
his. recommendation as to the “stiit- 


ability © or ‘nonsuitability | of each 
such area * * * for preservation as: 
wilderness.” 16°'The President in’ 


turn must’ advise Congres. of his 
‘recommendation on each’ such area, — 
within two years of receipt. of the 
-. recommendation of the Secretary.” 

‘Essentially; the Secretary and ‘the 
President merely advise’ Congress, 
since only Congress can designate 
- wilderness areas.1® Reports must be 


made to Congress both on areas rec- 


| ommended foe inclusion in the wil- 


derness system and on areas: viewed 


as unsuitable and therefore not Tec- 
7 ommended for inclusion. 


EK. “7 nstant” Study Areas | 
‘See. 603 (a) requires that the See- 
retary report to the President: by 


July 1, 1980; his: recommendations 


on areas which were formally iden- 
tified as natural or primitive areas 


prior to Nov. 1, 1975. This accel- 


erated review provision is derived 
from the House versiori of FLPMA. 


The Housé Report * lists 13. for- 


mally designated primitive and nat- 
ural areas. In fact, the Bureau ‘has, 


through withdrawals, classifications 


and other means, created: approxi- _ 
mately 147 natural areas: Fifty-six. - 


of these areas were created ‘by pub- 
. lishing » a. final notice in a the Redergt 


wy 603(a). 
-18- The last. Haavanes: “of A 603 (by. statewe A 


- recommendation of the President for designa~ 


tion ‘as wilderness shall: become: effective’ only’ 

if so provided by: an act-of Congress.”. © °° 
12 ER. Rep. No. (1168, 94th oe 20: 1 Sess 

17-18 -(1976). : ; 


8] INTERPRETATION. OF SECTION 603 OF THE. FEDERAL LAND _ 
POLICY AND MANAGEMENT ACT OF 1976—BUREAU OF LAND 


oF 


>, MANAGEMENT. (BLM). WELPBRNESS: ‘STUDY: 


Febr uary: 18, 19D. 


| Register with steal area manage- 


‘ment as* the stated purpose, elas 


: tive’ or title. - 

- According: to» BLM procedurés 
| for designation of primitive and 
natural areas, publication of notice 
in the Federal Register completes 
the process of formal designation. 
(BLM Manual, Part 2070) There- 
fore, | ‘only natural ‘and pri imitive 
areas for which a Federal Register 
notice was published will be con- 
sidered “formally identified” for the 


cs purpose of accelerated ‘wilderness : 


x review. 20. 


; B. Special Eeomption and Bacep. 


tions 


The ‘wilderness. review. “require- 
ments of sec, 608 do not or.may not 


uniformly apply to all - BLM- 


‘managed lands. — 


A. Islands. Although sec. 5. 603 (a) | 


generally requires that. only ‘road- 
less areas. 5,000 acres or larger. be 
studied, it ale: requires’ ‘that all 
roadless. islands, 
their: size, past ‘be studied, Even 
though there are over 5,000 public 
land islands in the Bast and Mid- 
west, most of which average only 
an acre in size; each one which is 
roadless must be evaluated to deter- 
mine whether it has ‘wilderness 
characteristics. . 


OOO Dade pay 603 has ve 


ted application to the Oregon and 
California | Railroad and Coos a Bay 


"3 20. ‘Applying: this standard, the aatural and 
primitive’ areas: subject to the accelerated re- 
view requirement are listed: in. mesa Ato 
this: oO aaa eas 





"Wagon Bod aveciall erenne (the: 
so-called “O&O Lands’ ae This’ ‘eX+ 


ception i is created. by sec, 701 (b) of 
FLPMA, which. iS ada as. ‘fol- 
lows: 


(b) - ‘Notwithstanaing any: ‘provision. of 
this Act, in the event of conflict, with or 
inconsistency between this Act and ‘the 
Acts of August 28, ‘1987 (50 Stat. 8743" 


43 U.S.C, 1181a-1181j), and May. 24, 1989 
~ (53 Stat. 753), insofar as: they relate to 


management of timber resources, and dis- 
position of revenues from lands and re-- 
sources, the: latter Acts: shall brevall. 

The 


legislative “history — of | 


. FLPMA sheds little light on the 


reason for the inclusion of this spe- 
cific reference to the O&O Act of 


| Aug. 28, ew In. 2 this section, 21" oe 


24 The janguoge naa speeand in ‘Gomantttee | 


_ Print No. 5 of FLR.. 5441- (98d | Cong., 2d 


Sess. 1975), but was not: discussed during the , 
Committee: mark-up of. the print. The lan- 
guage was retained in H.R. 13777 when it was 
introduced in the 94th Congress.-S. 507,.the- 
Senate bill which ultimately became. FLPMA, 


- made no reference to resolution of inconsisten- 
no matter what . 


cles between FLPMA and the O&C Act. Al- 
though the House provision was included in 
the Conference Committee print, it was. not — 
discussed during meetings of. the Conference | 
Committee, nor mentioned . in its report. H.. 
Rep. No. 1724, 94th ‘Cong,., 24 Sess. (1976). 

he effect of this provision was discussed 
by members of: ‘Congress and.the Department — 
during consideration of earlier proposals. The 
Dept. of the Intérior,.in both. letters and tegti- 
mony at. Subcommittee hearings, . sought to 
assure the Oregon delegation that ‘the BLM 
Organic Act would’. not: affect the: funding 
formula or management of :the. O&C lands. See 
Hearings on S. 424 before the ‘Subcommittee 
on © Public. ‘Lands of- the Senate Committee: 
on Interior and Insular Affairs, 93d. Cong., ist 
Sess. at 44-45 (1973). -and letter from Asst. 
Secretary Loesch to Senator. Hatfield, Sept: 15,. 
1972. It is not clear, however, whether, the. 
language first. included: in the. 1975 version 
of the-House bill derived from this. earlier testi- 
mony and correspondence. ., 
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‘But the eee. ae sec, AOL yas are 


| clear; wilderness review and identi-. 


= Asation under sec. 603 of the Act are 


_ applicable to the O & C lands only 
_ to the extent that. wilderness review 
‘and. management of O& C lands for: 


- wilder ness is consistent with “the 
—O&C Act of Aug. 28, 1987. Sec. 1 of 


the 0.& © Act. provides as follows: 7 


Notwithstanding. any provisions in the 
‘Acts of June 9, 1916. (89 Stat. 218}, and 
| February 26, 1919: (40° Stat. 1179), aS 


‘amended, ‘such portions of the -revested 


‘Oregon and California Railroad and re- 
~ eonveyed Coos Bay Wagon ‘Road. grant 
- Jands:as are-or may hereafter come under 


the jurisdiction ofthe Department of the 
Interior, which have heretofore or. may 
hereafter be classified as. timberlands, 


and power-site lands valuable for timber, 


| «Shall. be. managed, except. as provided. ay. 
section 118L¢ of this title, for-permanent - 
forest pr oduction, and the timber thereon 
shall. be sold, eut, and removed in con-. 


formity with the principal [sie]. Of: sus- 


tained yield: for:the. purpose.of providing 


a per manent source of timber supply, pro- 
tecting water sheds, | regulating | stréam 


_ flow, and contributing: to. the. economic — 
stability. of. local communities and indus- 


| tries, and: ‘providing. secreauonal oe 
Isic]. 


(43 USC: gusta (1970), ), (Matic : 


added.) | 

This Act mandates dominant use 
: faaaaee foremiy2 a Rather than 
allowing equal. consideration of all 
—land-uses, the.0: & C Act: requires 


that the lands suitable for. commer- ‘ | re 
FEPMA.to-yield only:to the extent: 


clal forestry. ‘be. managed princi- 


| pally. for that purpose. Other uses, 3, 


. See, ¢ é.9., Solicitor’ 8 Opinion M--30506, ‘Mar. 
— 8 1940. (holding. that. Osc. lands could. not be 
withdrawn. for’ Anelusion: in. Oregon. Caves Na- 
_ tional Monument) ; -gee.also. Instruction of: the 
Asst. Seeretary,, Aug.: 25, 1941: (holding. that 


the Mining Law of 1872. did: not’ apply: to O&C. 


lands) yx 


_ DECISION Ss: OF THE DEPARTMENT. OF THE INTERIOR 


(86. LD. 


; aries as ear iand are allowed only | 
when subordinated to commercial i 
Torest Management, 


Tn’ order to determine whether 


wilderness review and management 
is consistent with the 0 & C hee we 


must determine whether. dominant 
commercial forest. management is 
consistent with - the: mandatory 


wilderness. review. required. by sec. 


603 of FLPMA. Tt i is. settled that 


| timber may. not. be harvested: on 
: lands. under review: for. wilderness | 
7 designation, except; in. very: limited — 
circumstances. 
_ States, 448. ey 2d..793 (10th: Cir, 
1971); | 
(1976), Tf sec. 603 applied to the > 
O&C lands, timber could: not. be 7 


Parker v. United 


see also 36 CFR 293.6. 


harvested until the wilderness re-_ 
view. of qualifying roadless areas 
Was completed. Wilderness review 


_of-areas on the O & C lands which 


are managed for commercial timber 


production is. inconsistent with the 


O-& CO Act and, therefore, the 0 & C 
Act must prevail where the manda- 


~ tory wilderness review provision. of 


sec. 603 would prevent commercial 
timber management on. the O. & C 


) lands. 


Congress: oe onseuai: how- 


| ever, that some 0. &.C lands might 
be unsuitable.for timber. production. 
-See..701(b) of FLPMA requires the 


wilderness review ‘provisions: of 


they are-inconsistent: with the:man-. 


| agement for. permanent bua eoae 


AcE. This: means. that: the. Buikoan 4 4s: 
not. authorized : to take an- action 
which would destroy the wilderness 


| “POLICY AND MANAGEMENT. ‘Ace, OF . 1976—BUREAU OF LAND ay 4 
. MANAGEMENT. (BLM) — WILDERNESS: ‘STUDY a eae 
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quality. ve an area in advance of re: 
viewing the area’s wilderness po- 
tential, if the action contemplated— 
for example, constructing © a, fish 


hatchery, campground, or road for 
recreational purposes—is not in-an. 


area managed. for commercial tim- 


ber production. If roadless areas. 
unsuitable . for. commercial forest: 


| management are identified on O& c 


lands, they must be reviewed pure 

ee ; provides otherwise. 23 ane 
Tana on “the 7 
603(¢) provides only interim. mati- 
agement direction to the’ Secretary. 
Otice the review of: BLM~adminis- 


: suant to sec. 608. 

| 3. OC8 Lands. 
- Outer Continental’ Shelf are: not 
considered public lands — 


them.. 43. U.S.C.A. 
(West Supp. 1978). 


| ces INTERIM: idan 
(OF. POTENTIAL WILDER- : 


NESS AREAS © 


One ot the more- dificult sudes 


_ ments required in’ the. wilderness 


‘Teview. process ‘is. deciding. what 
activities are authorized on. lands - 


_ being evaluated -under section 603 


prior to final Congressional ‘action 
either. adding them to. the Na-- 


tional Wilderness Preservation Sys- 
tem. or returning them’ to ordi+ 
nary multiple use management. 


Congress :addressed: this problem: 


in’ sec. 603.(c) of F PLPMA. quoted 
on page 93 above. 


The Janguage. of sec. 608 (e): re 


a flects Congress’ concern that wilder- 


- esg- T6193 


: under 
= FLPMA, cand. thus the wilderness 
review provision does not apply to. 


- ag (ty 


only to thie: extent hn necessary. 8, pre ee 
vent impairment of suitability for. 


preservation. as wilderness. It. al- 


lows all mariagement. activities to 


: continue, subject only to those con- 


straints necessary “toe.-prevent.im-. 
pairment nntil potential areas-are 
determined not to-be roadless or not 


to have wilderness char acteristics, 


or, for roadless areas with wilder- 
ness char acteristics, until. Congre eSs 


tis worth emphasizing thats see. : 


tered lands is complete and Con- 


gress determines the ultimate. man- 


agement objectives for the: lands 


. which are roadless: with. wilderness © 
characteristics, : sec. 603 (c) does not — 
restrain’ the’ ‘Secretary’ 's- general 
3 authority. to. manage BLM lands, 
except tothe extent BLM lands. are 


included in a statutory wilderness 


area. Thus, any regulation required 


by: sec. 603 is only temporary, pend- 
ing further Congressional action. — 


“An. appreciation. of the interim na- 
ture of sec. 603 is: important to a 


proper understanding e the. Pro- 
vision, Cie 7 


A. i anagement of Avcis Pro to 


Lt nuentory 


A threshold questi ‘ion which must 
be addressed: regarding sec, 603 (c) 


1s what kind of “interim manage- 
ment: vestrictions. should, uel st to 


ness review interfere with ongoing i 


= lea Re . No. 94. 


os at 17-18 (1976). 


areas ate ‘cond possess, but have 


- roadlessness or wilderness charac- 
teristics. That is, to qualify for for- 
mal: study, an area must (2): be an 
island .or-contain 5,000’ acres.. or 
‘more; -(b) be. ‘roadiesss and (c) 


have “wilderness characteristics.” 2 a 
The question is whether develop- _ 


‘ment which would ‘impair the suit- 
ability. of an area for. preservation 
as wilderness can-be permitted in an 


area; ibefore it: is determined to be 


-roadless and to have or. not have 
7 wilderness characteristics.. - 

. To state the issue somewhat dif- 
fatently, thére is no question that 
the sec. 603 (): restrictions apply. to 
the. identified . wilderness review 


areas. [tis also clear that once road- 


less areas with wilderness: charac- 


teristies are: identified, ‘those areas 


_ which lack such char steric are 


not subject tothe. interim. manage- | 


ment restrictions. The remaining 
question is how to manage public 


lands-prior to the completion of the 


Anitial inventory.**. 


. The first. sentence. of see, 608 3 (2) : 


says that the review applies to road- 
Jess areas “identified during the in- 


ventory: required. ‘by section. 201 (a) 


7 of ane: Ast as | naeciasinagen 


34 These determinations aga not be anaes 


separ ately and discretely; that Is, the presence 
of ‘wilderness, characteristics” connotes the 
absence. of. “roads. * Of course, a ‘determina- 


tion that roads exist in the area will eliminate 
the heed for further inquiry into the presence | 


or absence of. wilderness characteristics. 
. 25 The inventory. process itself is to have. ne 


lofhcok on BLM policies, See. 201(a) states, in 


pertinent part: “The preperation and main- 
tenance. of such ‘inventory or the identification 


of sich areas shall not,. of’ ftself, change or 


prevent change hae ae snenagement or use of 
‘ -publie lands.” << .. 


op ees Soden ge PT 


- DECISION a. OF. Tan DEPARTMENT OF THE INTERIOR: 


| having previously 
whether the area is roadless or-has 
“wilderness characteristics, it is ob- 
vious that the whole purpose of the 


- [se LD. 


e - characteristics . ean The imyen~ 
not yet been determined to- have, “tory required by “sec. 201(a) is a 
~ continuous process, in the words of 
the Act, to.be “kept current so as to 
- reflect changes i m conditions and to 


identify new and emerging 


“Tes 
sources and other nese P26 ~The 


question thus becomes how: to merge 
this continuing inventory require- 
Tent with see, “603? S requirement to | 
__ study potential] wilderness areas for - 
possible congressional protection as 
wilderness, How, in other words, is 
the inventory process to be carried — 
out in connection with sec. 6032 


Tf the area covered by the. pro- 


posed action has. already been iden- 
tified in the inventory process’ as 
having’ (or not having) reads .or 
wilderness characteris stic, then there 


is no ‘problem 3 in applying sec. 608, 
If the area has not been inventoried 


for roads and wilderness: character- 7 


istics, then the question. is how to - 
mesh thea. EERO: ences with. 


. sec, B08. 


If the BLM contemplates taking 


Or allowing actions which could im-_ 


pair the suitability of an area for 
preservation as. wilderness without 
determined | 


wilderness review could be defeated. 


The agency anust make those 





ae 201 (a); 48 USCA. $4711 (West Supp. 


1978}. Congress. recognized: thatthe BLM had 
for years been conducting inventories of the | 


-publie lands and their resources, and ‘the 


§-201(a} inventory requirement was designed 


to be folded into the existing BLM land es 
planning. 
‘TECA, § ATI2Z(a)- (West Supp. 1878), ited 
ring“ to land ue Plans: in, effect at epectment 


"‘syatem. See, e.., : § 20214), 
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“threshold” a niantone: “hefore 


taking actions which could’ make 


Subsequent: inventory: ‘meaningless. 


In short, the agency cannot permit 
the possible wilder-ess chatacteris- 


tics to be. destroyed | before those 
characteristics’ have been * deter- 


mined. to exist. Otherwise, ‘the ob- 
jective of sec, 603 would be defeated. 

This conclusion finds strong sup- 
port. in a-decision involving the 
‘Wilderness Act itself. In: Parker v. 
United States, 309.F. Supp: 593-(D. 
Colo, 1970) ; aff'd,..448 F.2d 798 
(10th Cir. 1971), cert. den. sub nom 
Kaibab Industries v.:Parker, 405 
‘U.S. 989: (1972), the land at: issue 
adjoined~ the Gore. Range-Eagles 
Nest’ Primitive Area in® Colorado. 


The Forest Service had by « contract 


sold the timber. ‘on this . adjacent 
land. to a private: company for 
harvesting. 7 “As noted earlier’ in 


this: opinion, the Wilderness Act did | 


not expressly mandate a wilderness 
study of this land; the Act required 
the Forest. Service to study only 


‘the primitive aréa itself and make 


-a report to the President. ‘But the 
| Act also stated that: eo 


j ‘Neéthing herein’ contained | shall limit the 
“President in proposing,” 


‘any contiguous: area. of national -forest 
lands: predominantly of bactaatanaies value. 
US. itera rho a 


ar ana 


aT Tie otieinal decision ie te Forest. Surriee 


~to harvest: the timber: in this:area. was made 
“prior: to enactment: ‘Of ‘the Wilderness eh of 
~1964.. ‘See. 309° Fs Suma, .at-596-- Se: 


* “the altera-_ 
‘tion of: existing bowiidlaries of primitive | 
Tareas or recommending the addition of 


"The Court at _kppesls a by | 


‘etiphasizing that. the general “pure 
pose of the Wilderness Act'' was ‘to. 


acknowledge. “the Necessity of pre- 
serving one: factor of our natural en- 


- vironment from the progressive, de- 
| structive. and hasty inroads of man, 
usually commercial i in nature’ a8 97 


448 F.2d at 795. ‘The. ‘Cotirt. went 
on to hold that. because the. intent: 


of the. Wilderness Act was that: the 
-President-and Congress. should have 
a ‘meaningful opportunity. to add 


contiguous’ areas. predominantly of 
wilderness value to existing’ primi- 


‘tive areas,” performance of t the tim- 
ber: sale contract should. be: ‘énjoined 


to preserve. the: area for’ Executive 


and Congressional consideration for 


wilderness preservation.?9 
- Whenever the BLM contemplates 


‘taking ‘or allowing. actions which 


could: impair ‘an area’s suitability 


for preservation as wilderness, then, 


it must first’ determine whether that 


‘area’ is Toadless and has wilderness 


characteristics, If it doés, then: the 


- action should be evaluated to deter- 


mine. whether’ ait will: necessarily 


‘impair the area’s - suitability” for 


preservation | as wilderness, or 


: aa is can, be modified, or con- 


28 Td., at 797. ‘The Court ‘noted that: ‘the. 


language’ ‘and legislative history of “the ‘Wilder- 
“ness” Act, reflect a “constant. reassurance, to 
lumber, grazing and other such interésts” that 
‘the Act doés not affect their. ‘legitimate inter- 
_ ests. But. the: Court, pointed - out. that. these 
,assurances were directed to statutorily desig- 
. nated. wilderness. areas rather. than. -to. the 
aeudy: of. other. areas for. possible. Inclusion. in 
_ the system. Id., at 796. Fe ho lates” PB a 
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ditioned § So. as. sto: avoid: such j impair- 


ment. (See discussion at pp. 109-199 


below.) If. impairment. cannot. be 


avoided, then the action cannot, pro-- 


ceed until the. 603 study is complete 

and Congress has acted on the Pres- 

ident’s recommendation... 
-Ishould emphasize that no. delay 


in decisionmaking. should ‘result. 
from: this. conclusion. In most:cases 


- BLM would have to: prepare an en- 
vironmental. analysis record 
(EAR) and an. environmental im- 


pact, statement. (EIS), if required, 
on the proposed action.?® The sec. 


—201(a) inventory of roadless areas 


with wilderness characteristics re~ 


ferred to im-sec, 603: can simply be 


integrated: into those NEPA: “proc- 
esses.. The EAR/EIS should spe- 
cifically consider whether the. area 
affected by the proposed. action 
lacks roads and has wilderness char- 


acteristics: and. therefore. should. be 


i wilderness. If that determination i is 


made,:the Secretary must study and 
make recommendations to the Presi- 


dent on the suitability or nonsuita- 
bility of the area for. preservation 


then come into play. 


If the inventory. ‘process shows 
that the area in question has roads 


9.80, C.s5 Minnesota Public Interest Re- 


_-eearch Group v. Butz, 498 F. 2d 1314 (8th. . 
Cir, 1974) + Wyoming Outdoor Coordinating. 
Council. Vv. Butz, 484 F: 2a 1244 (10th Cir. 
1973) : es West Vir ‘ginia Highlands Conservancy A 


72 Island Oreelhs. Coal’ ‘0o.; 441° we. 2d: 232°. (4th 

2 oe _- the: Secretary. shall: by: regulation. or. otherwise- 
“OF: “Appeal enjoined: ‘on-the-ground activities. take: any action. required: to--prevent. unneces-_ 
which threatened: to impair or destroy wilder. | | 


“mess. characteristics, prior. to. the. pecberaen ~ 


‘). In each. oft. these cases, . ‘the: Courts 






Cir, 19: 


of ‘an. KIS. 


"DECISIONS. OF THE. ‘DEPARTMENT OF THE INTERIOR - 


' ‘186 LD. | 


a or. “dose hot hae wilderness char: ~ 
: acteristics, then no formal -wilder- 
ness study is required and the area. 


is free. for ordinary multiple use 


management. Sec. 608 ceases to have 
any. meaning. for these areas from, 


the moment. that the BLM makes. . 
determination. that the area is not. 


~-roadless or lacks. wilderness char- 


acteristics. 


« Bs. GC raving, Mi wneng » aid: Mt inatiat 
| amie ke in Areas U naer review 


“1. Interim _ Managemeni— 


FP LPUA and: oe WwW iderness: Aet. 


Congress’ provided im. see. 603 (c) 
that, during: the wilderness review 


process, and. until Congress s has ae 
vided. otherwise: : | ss 


| {T]he Secretary shall coneiuue to -man-~ 


age such lands. according to his authority 
under. this Act. and other applicable. ee 
in 2 manner SO as not to impair the suit-. 


ability of such areas for preservation. as. a 
wilderness, subject, however, to. the con~- 


_., tinuation: of: existin, minin and raz ng. 
formally studied for protection. as: ¢ mining and grazing 


uses. and ‘mineral. leasing in. the manner 
and degree in which the same was being 
conducted: on. the date of enrol of 
this Act: RMD ae 


Congress also provided, in Be 


: last sentence of sec. 603 (ec), that: 
as required; and the interim man- — 


pre Once. -an' aren thas: been. desi nated for: 
agement, ‘guidelines of sec. 608(c) : 


preservation | as. ‘wilderness, the provi- - 


sions of the Wilderness Act which apply: 
to national forest. wilderness areas shall 
apply with respect. to. the. administration | 


and. use of such, designated areas, inelud-.. . 


ing mineral. surveys required. by .section 
a (2). of the _ Wilderness. Act, and min- 


| 943 TSCA. 4 i782 (a) (West Supp. 1978); 


90 Stat. 2743, 2785. The subsee. continues; 


“Provided, That in managing, the:publie lands. . 


gary or: undue: degradation -of the. lands. and: 
their resources. or to afford’ environmental “Brom 
tection, m* : . 
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eral development; access, exchange of 


lands, and ingress’ and egress for mining 


claimants and: occupants. 7 


The initial question is how 3 in= 
terpret and integrate- these. two: 
standards—the first. of which gov- 
erns management of areas while 
they are being ‘studied for possible 
preservation as wilderness, and. the 
second of which governs manage-— 
ment of areas after they: have. peer 
designated as wilderness. i, 

ses Legislative History. The ‘ 
igs impairment” language... and.; a 
erandfather clause - which permits: 
| impairment. for “existing uses be- 
ing conducted in the same “manner 
| aod degree,” subject. to the Secre- 
| tary? s other: regulatory authorities, 
were inserted: into the Act bythe 
Subcommittee on. Public Lands of 
the House Committee on Interior 
.and Insular Affairs in 1975, during. 
the: second. session..of..the- 93rd Con-.. 
gress. At. the time, the Subcommit- 
_ tee was reviewing: both H.R. 5441- 


(the. Administration’ Ss bill). and a 
read “existing mining and. grazing. 


draft bill prepared by the Subcom- 
mittee. Neither. LR. 5441 nor the 
seventh version of the. draft. Sub- 
committee bill contained. the “man- 
ner: and degree” language.** Sec. 


$12 of the seventh draft pill, cap- 
tioned, “Bureau of Land ‘Manage- | 


ment, Wilderness. “Study” simply 
stated that, “[dJuring the period. of. 
review of such areas, the Reeser: 





n The previous: six: versions’ of the ‘saben 


mittee bill had. been: amended, Tevised. and ‘in-— 


corporated™ into ‘the seventh version of: the 
draft Subcommittee bill. 


shall: continue’ +o eaidineer’ such 
lands according to his existing .au- 
thority.” ® Sec, 312. of the: eighth 


version of .the draft bill. (Sept. 
Lat) 


contained: the. wildérriéss 
management: language basically aS. 


it appeared. in the subsequent law. 
The additional language was ‘in- 


serted. at the. instigation. .of . ‘Con- 
gress. ‘Dellenback, who _@X- 


7 plained: 


88 * the: gentleman from- Alaska had 
- faised the ‘question’ what: could be done | 


On. lands: “sets-aside:. for: awildernesg?- pur-' 


poses. J would propose. * * * * this addi-. | 


tional phrase: During the. ‘period. of re=. 
view of. such. areas, . the Secretary shall | 
coutinue to- administer. such lands. in a 
maiiner so ag to preserve the wilderness 
character of. each such:area ; “subject. only — 
to the continuation of: existing. mining. 
aud grazing’ uses. in the manner and de. 
gree in which the same had been cons | 
ducted. én es 
“We are trying to- heap the static, [sie]. 


‘ trying to keep the Secr etary from chang- 
ing: anything. hat: AS‘ wha ta: hadan mind : 


with: this: partienlar. language.* 


The language: was es to. 


uses and mineral . leasing. in. the: 


| manner and: degree in. which the 


same was being conducted on the 
“date of, the. Deeded of this. Act 


82: The draft bill egitinties® Hones an grea: 
has been designated ‘for. preservation ag: “wil- ; 
derness,. the provisions | of the ‘Wilderness: Act. 
shall apply with: respect; to the administration. 
and use of such’ ‘designated “aréa,: including” 
“mineral: development, ‘in. the: manner. -as- they: 
apply to national forest: wilderness: areas: 

3 Hearings on H.R. 5441° before: the: Sub- 
committee. on Public: Lands of: the Committee 


on Interior: and: Insular: Affairs,. U.S. House of | 


Representatives, 93rd Cong., 2d. ‘Sess., Sept. y 


12, 1975 at 1324. 
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ceca) ‘(italics added) on ‘Sept. 90% 


1975 by an amendment to sec, “312° 


of the draft. Subcommittee. Print 


| No. 2, ‘There was no. discussion. con- 
| cerhing. the’ addition. of ‘the. term 


“mineral leasing.” B40 sy 
The” language “of. “sec. - 603( 2y 


adopted by the: House’ was described. 
ina’ later ‘House. Committes Peper 


as f ollows: | 


fla 


continpation of existing. grazing - and 
mineral. uses.. and . _appropriation. under 
the mining. laws.. “The | Secretary - will 
continue. to have. authority . to . prevent 
unnecessary: and, ‘undue: ‘deg gradation. of 


the. lands,, including installation. of mini-<. 


mum improvements, . such. ag wildlife 
habitat. and.. livestock. control improve- 
ments,. where. needed for . _protection. or 
maintenance. of. the lands-.and..their: re- 


sources. and for continuation. Of: author: 


ized uses? 


‘The Senate | bill, s. “507, as: re- 
ported. from. the Senate Coe 
on Interior and I: nsular Affairs one 
year _ previotisly ‘vs was hese! dif: 





% Tt. ‘Should: be “noted - that when mineral’ 


leasing’. Was - added, the remainder. of that. 
phrase’ Was changed from ‘the plural “had been 


conducted’: to the singular “was-belig: con- 


ducted. ” One. eould infer.from, this. that Con- 


gress meant the “manner. and degree” limita- 
thon “to. apply only.to: mineral leasing, ‘and not: 


to existing mining and grazing. uses, so that 
the latter arguably could still be’ allowéd even 


if. they changed In “manner? ‘or: “‘depree,’- ‘This: 


inference: ‘is: Dot,- ‘however, ‘econdsistent: with the 
legislative:: history. fof. “seei” . B038(e),. - 


was: intended. “The: “better ~ reading: ag° to! ate 

tribute it to- inadvertent! grammatical ‘error. 
8B. Rep. alo: SEL 68): Bath: eoone fae Bese, 
so 6), De LT 


We te ee 


_ DECISIONS, OF THE ‘DEPARTMENT oF THE, INTERIOR | 


since: 
“mineral Idaging” Was added: after the“‘manner. 
and degree'’. language: avas inserted.in the see. 
tion, and there was tio suggestion ‘that: & severe - 
limitation on*tlie ‘“Henner and: degree”? forinula 


Ta TD. 


7 “foventt ‘Brem the: House bill with 
Respect to the direction and author- 
ity given.to the Secretary. to man- 


age BLM lands under. review for 
inclusion into the ‘Wilderness Sys- 
tem. Unlike the House bill, S. 507 


, contained no separate BLM ‘wilder: 
ness review section. Tnstead, ‘8.507 


did :not. require ‘the. Secretary to. 


: change his: management. of BLM 
administered. lands under study. for: 


re | possible. wilderness. designation : en! 
to be eaneea: ina manner ta: ‘preserve | 
their wilderness character, subject ta: 


Areas - -containing wilderness - scheenctaes 
istics as described _ shall; be. identified: 
within | five years of enactment of this: 
Act ae: + the: identification of such areas 


‘shalt not, of itself, change: or ‘prevent 


change’ in the management ¢ or use: ute na-- 
tionad. resources -lands.™ ee, 


“See. 103 of ‘S.. ‘BOT, diptioned 


“Land Use: Plans,” discussed. the 


Secretary’s management authority 
during the review Process in 1 iden~ 
tical terms: : 


“Areas identified. pursuant fie section 10 


as. chaying: wilderness © characteristics: 
shall be reviewed within fifteen years of 
enactment : of: this Act: ‘pursuant: to the: 
procedures’ set forth in [the Wilderness. 
Act, 78 Stat. 890... 892-893] :. . Provided, 
however, that. such review shalt. not, of 
itself, either change. or prevent change 


in the management of use oe the national 


resource tands." de 


| ~The. Tacueson ‘of: abe ‘gece - 
tions i in the Senate Committee Re- 
port indicated — a concern “with. 
avoiding arbitrary termination. of 


existing activities ‘and allowing new 


WseS, bo well as ¢ a a. desire’ to, prevent . 


88 § 102. ee S.- 507,. ‘entitled | eran iy” . 
(94th” Cong, Ist Béss’y- (Ttalics: added.) 

87. $103 (a); “'S.. al aa Cones) ‘lst Sei.) 
ree added: y 


Shee fo 
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the foreclosure. of wilderness desig- 


nation, by. uses prior to comple- 


tion of. the. er: and Ae 


tification ‘process: a 


Equity. demands that activities of users 


not.be arbitrarily terminated or that the 
Secretary not be. barred. from consider- : 


ing and permitting new uses during the 
lengthy’ inventory and 
processes * ®* *, The Committee~fully 
expects that the Secretary, wherever pos- 
sible, will make. management decisions 
which will insure , that no future use or 
combination of USES: which might be dis- 
covered as appropriate In the inveutory 
and identification -processes—be: - they 
wilderness, grazing, .recreation,. timber- 


ing, ete.—will te foreclosed by-any use 


on". combination of uses conducted. after 
enactment of 8. 007, but prior to the com- 
pletion of those nahin ee 


The. Senate . version’ s. - general 
grant.of ordinary discretionary 4 in- 


terim management authority to the. 


Secretary is.in sharp contrast to.the 
more specific proscriptions : sup- 
ported by the House.*? The Confer- 


ence: » Committee discussed the ¢ con-_ 
. tidns *-* * for the protection of 


“8 §, Rep: No. 94-383, 94th: Cigars Ist: Sess. 


Dp.: 44-45. (1975) ‘(Italics — added.) - 

9 Ag’ noted above (see Note. 28, supra), 
' language similar to: that in. see. 103° of S. 
507, stating that ‘the review “shall not, of it- 


self, ‘either change’ or prevent change in! the. 
management” of. the public lands, eventually. 


found tts. way. into. FLPMA’s. sec, 201 (a). ‘The 


language’ in’ 201 (a), however, refers to. the 
inventory ‘process. for. all. public” lands rather — 
than. to the review of. wilderness. study areas, 
which is’ how it was used in sec: 103 of 8. 
507. The general reference in. see. 201(a)-to - 


the entire inventory, must be: read as. modified 


‘by the ‘specifle “guidance © Congress ‘rave’ ‘the: 
Secretary fregarding’ wilderness review in. see.’ 
603{e). ‘Otherwise, the first genterice of see.’ 
B08tey. has 1 no’ moaning. See. also’ ‘Pp. geisha 


““dentification 


| flict betsréén this Howse ad: Sonaes 


bills: at: some length.*? The Confer- 
ence Committee ultimately adopted 


‘the wilderness language contained 


in.sec. 311 of ‘the House bill..The 

Conférence Report doés:not.explain 
why the conferees: ‘selected © the 
House language and no debate: on 
the -provision occurred: after the 
Conference in either House. | 
~ by Discussion. The Wilderness Act 
continués ‘the mining ‘and mineral 
leasing laws’ in ‘statutorily: desig- 
nated wilderness areas through Dec. 
31,1983. Such mining activities are; 
however; subject to “such reasonable: 
regulations governing ingress and 
egress * * * ‘consistent with the use 
of the land for mineral location: and 
development and exploration * *:* 
and réstoration ‘as ‘ear as ‘practica- 
ble of the surface of the lands: *'* * 
as. soon as they have ‘served: their 
purpose.” ' Moreover, the mineral - 
leases, permits’ and licenses must 
contain “such reasonable. stipula- 


the wilderness character of the Jand 





© For expuiple Senator: Haskell. noted;: ‘SWFe- 
don’t want people going in [to aréas under re- | 
view for wilderness: classification] ‘and: increas- 


ing: the activity. during the study. period, do | 


we?” ‘Transcript of Proceedings,” U.S. Senate: 
Conference Committee’ on-S. 507 at 64 ‘(Sept.: 
20, 1976). And later. during. the meeting, Sena- 
tor Haskell set forth his ‘preference | for the 
House version: “I am in favor of protecting 
all existing: uses fon federal lands under re- 
view for wilderness ' classification], ' ‘but not 


‘expanding them | ‘Or adding’ new ones * * en Td. 
at 68. For: ‘a’ ‘discussion: in: ‘the: Conference Com-. 


mittee on what. became ‘see: 6038(e), see ‘pp. 
48-71 of the Transcript of Proesedings,. U.S. 
Senate Conference Committee on 8, 507. (Sept. 

20, , 1976). e 
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7 consistent arth res use: a the lana 


for the purpose for which they were 


are withdrawn fiora the mining and 


thineral Jeasing laws, subject to 


: set existing rights, 


+ should be noted | ‘chat; i BLM ) 


fonds are added to: the National 
Wilderness Preservation System. by 
Congress, the 1984 withdrawal in 
the Wilderness Act will apply -to 


them as well, although Congress 


can decide to apply a different cut~ 
off date foreach area, or even ban 


-all mining in. them. from. the-ontset. . 
. Because, mining claims. may be lo- 
cated and mineral leasing may con~ 


tinue for a limited period. after Jand 
has been designated. as wilderness, 
can we reasonably infer that Con- 


_ ress in sec.'603 (c) intended to reg- 
-alate- mining and. ‘tnineral. Jeasing ; 
li fferently during the review p period 

pricr to Congressional action? The 


answer to this question is nota sim- 
ple. one aithough, as will be -dis- 
cussed “In more: detail: bélow (pp. 


109-111), there may be- no. signifi- 


ieant. differe ences in. fact ‘between 


two periods in question. 


The Teading judicial nes on 


tthe subject, the Parker | case, dis- 


~-eussed above at - . pages | 101=102, 
| stands: for the proposition | that an: 
agenc ey’ ’S obligation ¢ to ar lands | 





fl 46: Bis Ss. C 4 118374) (3) (1970). 
42°The bast: sentence oF $ 603(¢): provides : 
“Once en area has been designated. ‘for. preser- 


vation ‘a8 wilderness, - the ; provisions. of | the. 


“SVilderness: Act * * # shall. apply: *: ee in- 
_clnding #7 mineral. development, BCcess, @X- 


‘ichange of lands, and ingress and ae for 


. mining ‘daimants and occupants.’ eee 


DECISIONS: or. THE DEPARTMENT OF THE. INTERIOR 


Forests, 


[36 ILD. 


: during ‘the: review process must’ be. 
‘Wiewed. separately from the agency’s — 


_ leased, permitted _ or . licensed:” “obligation to manage lands which 


Starting Jan. 1, 1984, all: such lands 


ALB ‘already part. of the ‘National 


Wilderness Preservation | Sy ystem.. 


Moreover, where Congress in 1976 
has established a different standard ; 
for: allowing control. during: the in- 


terim' ‘period, its directions must be | 
carried out even if subsequent. Con: 
-gressional designation. of aii area 


as wilderness may actually change 
the restrictions. = 

Et is worth noting th ‘at Congress | 
has: twice recently created “wwvilder- 
ness. study. areas”. on the National 
‘in. the eastern United 


States and:in Montana.*?. ‘These 


Acts directed the Secretary. -of 


Agriculture to review | particular 


designated areas to determine their 


“suitability or nonsuitabilit y. for 
preservation. as wilderness * * *” 


and make recommendations to the — 
| President who forwards his ot her | 
own. ‘recommendations to the Con- 


vress. Congress’ provided, as “in. 


: EEPMA;. that: the -wildemass: QYTeAS — 
created, by that Act wotld.be- man- 


aged in accordance with the. oe 


standards.to. be applied during a Sons of the Wilderness Act; 


In -_ereating these: “wilderness 


. study areas, ‘however, Congress also | 


provided that they were'te be man- 


aged “so.as to maintain their pres-_ 
* ently. existing: ‘wilderness. character 


and. potential for inclusion in the. 
N ational ‘Wilderness ‘Preservation 


| Sys tem. until. Congress. has: Aleter- 


— wee Public Law. No- 98 622; 88. Btat 2096, 


46. .U.8.C, § 1182 Note (January 3,. 4975), 


designating wilderness. areas - and ~ vereating 


seventeen. wilderness-study areas in the enst- 
ern half: of. the -country.;,and, Public Law No. 
§5~150, $f Stat. 1248, 16 US. Cc. i 1432 Note. 


hor 1, 1977) § 3. 
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wineds pilieeice * ee 9 Unlike 


FLPMA, Congress made no excep- 


tion for existing uses, ‘but simply — | 
flatly. commanded that the areas?” 


-_present:character be preserved.**: 


When compared to these Acts 


passed the year. before and.the year 
after, FLPMA embodies a less re- 


-strictive approach to interim man- 
agement, expressly protecting exist- 
ing mining and’ grazing: uses. and 


minéral leasing. Yet all three stat- 


utes could be contrasted with the 
Wilderness Act, which says nothing | 


of interim: protection and allows 


new mining and mineral-leasing to. 


_oceur, subject to appropriate regu- 
-Tation, until, 1984 in a wil- 
derness areas. 9 

~ The legislative history ve sec. 603 


shows: that Congress had the clear 


opportunity to incorporate the min- 


erals management. language:of ‘the. 
Wilderness Act into sec. 603 (c). : 
The Senate—passed version of: in- | 


| terim management restrictions ac- 


corded wide. discretion. to the Secre- . 
tary to. allow mining, grazing, and — 
other uses, possibly incorbpatible _ 
with wilderness, during the review — 
‘ process. The Conference Committee, | 

and ultimately the Congress, re- 
jected. this approach, and. instead. 
adopted the’ wholly-new interim 
wilderness protection. proposed: by 


- the House. This should be compared 


with see: 603(a), which’ expressly. 
, wnicorporates the” review r procedure 


aed The Montana’ ‘Act went: On to peovids that 
this: interim | wilderness. protection. mandate 


wa B aubiett: f valid existing rights.” =. 


of Sec. : -3(a) of. is Wildeimexs Act 
regarding public participation. © | 

Another. persuasive indicator of o* 
Congress’ intent: is FLPMA’s sec. 


~— -802(b), the last sentence of which 


provides, 1 in pertinent part: 


Except ‘as. ‘provided: in * * * section 60S 
** € and in the [following : sentence], Bikes 
eR OR section of this Act shall in any way 


amend the: Mining Law of 1872. or impair | 


the: rights of any. locators. or claims. under 
that Act, ‘including, . but not. limit ted to, 
; rights. of ingress and: egress. In manag-. 


ing the public lands: the Secretary | shall, 3 


by. regulation . or otherwise, take any ac- 


tion necessary. to prevent unnecessary . or. 


undue deg radation. of the lands. 


‘The plain import of this paeial 


*, disclaimer i is that: sec. 603. might to 
some. degree. “amend” the Mining © 


Law or “Gmpair”. the rights of — 
claimants under that Act.*® Sec. 302. — 


—(b) thus underscores. the meaning . 


of sec. 603 by expressly recognizing: 
that mining claimants are. subject 

to regulation to carry out- the pur- 

poses of sec, 603, apart from: what- | 
ever..operations: may be» aliowe 


once an area. becomes : a. statutory 


wilderness area.!? vous 


r The. rererenca: ‘= “impairment” of elaim-- 


ants’ rights; of. ‘COUYSE,: must - ‘be. read: against 


§. 701 (hb); which makes all actions of: the- 


Secretary~ under the Act _ “subject to - valid 
existing rights.” 43. USCA, §1t01, 
‘ (West Supp. (1978)).- 


‘Note: a 


- 467¢ should also be ohierred ‘that Gendiers: 
expressly recognized that. the last- sentence of 
§ 302(b)—referring | to ‘prevention of: unneces- — 


sary and ‘undue. degradation—also may. work | 
an -amendment -to-: the:: Mining. Law oor an 
' impairment -of: claimants’ rights. under. that 


law, That. ‘Sentence ‘is svery-. similar, ; although 
not. identical, -to: the proviso in .the first 


~ sentence of 8 0s(e), ‘discussed at. PP. 116-118), | 
infra. 
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Tt wa Ane be. ‘noted that 3 in: “a 


little more than five years (Dee. 31, | 
1983), no new mining claim may be 
located. ‘or: mirieral lease issued In: 
statutory wilderness ‘areas. Because 


~ BLM-has until 1991 to complete the 
sec. 603‘ review; we must be careful 
in:comparing the-effect of the two 
Acts, Specifically, Congressional 
action. on the Executive’s recom- 
mendations for BLM wilderness 


may not:come in many, if not most 


cases until after the cutoff “date 
under’ the- Wilderness Act.’ Thus 
Congress’ - directive | 
sentence of: sec. 603 (c). ‘to- manage 


statutorily designated: BLM. wilder- 
ness areas under the Wilderness Act 


will. probably’ not inean that new 


mineral leasing or location of min-. 
ing claims willbe allowed in BLM 
_. wilderness areas.. Finally, it must’ 
- be remembered . that Congress can, 


in creating new. wilderness:areas by. 


_ statute, require more or less strin- - 
gent restrictions for any particular 
wilderness area. than. exist in. the 


Walgenes Act. itself, 47 


Tt. has been. sug vested. that one | 


gress must’ have. intended mineral 
| exploration to. continue. in. wilder- 


whether » an‘ area is valuable: for 
minerals. In deciding whether: to 
create a, wilderness . ‘area, This 19° 
nores the plain requirement of sec. 


at. For example;: the Tiautece Wilderness Ret 
specifically - ‘authorizes the. Secretary of -Agri- 
culture to-purchase or. consider “‘such lands, 
waters, or interests therein as he determines 
are necessary or desirable” to further the man- 
agement of the: areas. as’ ‘wilderness, See P.L. 


Noe 93-622,: §8(b) 3 16-0; S.C. ecg I) 


_ Note. | 


oF. THE DEP SRIMEN T 


in the last | 


OF THE. INTERIOR . [86 LD. 


a 60B(a a). ‘has, Worior: ae any eine? : 
: mendations for thé designation of - 
‘an area as wilderness,” the Secre- 


tary must have the USGS and: Bu- 


reau of Mines: make mineral ‘sur- 


veys “to. determine the mineral val- 
ues; if any; that may. be: present in 
such areas.” #8 The. Congress has: in 
effect demanded that.it be inform- 
ed.through these surveys about the 
mineral character of every: study 
area. before. it makes. a. decision 
whether to protect the:area as wild- 


erness. If the surveys show mineral 
_ potential exists, for. example, Con- 


gress can. order more .study to 
gather. more information about 
mineral potential, or reject. the area 
as wilderness; and mineral] surveys 
must. be. aie: on a “planned, Te- 


curring basis” once. an aréa is desig- 


nated as wilderness. Congress re- 
tains the opportunity. to withdraw 
statutory protection for wilderness 

if substantial mineral potential is 
subsequently determined ‘to exist. 
(Of. course, minerals information. 
gathered through minerals explora- 


tion activity carried out’ consistent. 
4 with interim management regula-. 
tion willalso be considered by Con- 
ness study areas unrestricted by sec. | See ge Ree eee NE 
603 because: Congress needs to know. 


# This requirement in $ 603(a) follows the 
requirement of § 4(a) (2). of the Wilderness 
Act, that statutory wilderness areas be “‘sur- 
veyed on a@ planned, recurring basis consistent 


with the concept.:of wilderness preservation 


by the Geological Survey and the Bureau of 
Mines. to determine the mineral values, if any, 
that ‘may ‘he present: and the results of such | 
surveys shall be made available to. the public 
and submitted to the President and Congress. ae 
16.-U.S8.C.. § 1183(d).(2)' (1970). This §4(d). 
requirement. ig: itself. expressly incorporated 


into § 603(e), which provides that the Wilder- 


ness Act shall govern once BLM areas are 
designated as wilderness, “including mineral 
surveys ‘required : by. B Ate) have of the Wilder- 
ness Act. Rs 
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_ gress. in making: decisions « on ‘each 
oo area.) a oo 7 
Given. these Eaplit. eta ee 


in secs. 603(a) and 603(c) for gath- 
ering, minerals. information, it is 


obvious that the. grandfather clause 


in 603(c)’ s interim: protection pro- . 


vision. has nothing to. do. with en- 


| couraging. mineral. exploration so 


Congress can be. better. informed 
when it decides whether to protect 


an areas Rather, as we shall see be-_ 
| low,., the grandfather clause i in..sec, 
603(c). has only. to.do with fairness : 
to..those. who, are. currently active | 


in. drilling or other forms of min- 
ing development. (as well as, grag: 
ing).. er ae eee 
The conclusion. dis. “inescapable 
that Congress deliberately chose. in 


sec. 603(c) to direct. the Secretary 


to conform to a ‘specific standard in 
deciding whether and on. what basis 


to allow. development. of mining 
‘claims and mineral leases in areas: | 


| being. considered. for. possible pro- 
tection | “as” “wilderness, The treat- 


| ment of: minerals activities i In statu- 
tory | wilderness. areas under the 


Wilderness Act itself provides only 
limited guidance to the Secretary 


for. ‘interim management. As" we. 


4 shall see In, the next. section, how- 
ever, there: may-not be much differ- 


ence: between: interim management | 
of a study: area, and management 


of a statutorily designated area... 


2, EF mopatrment” of the “Suitabil- | 
- ity’ > of an Area for: Preservation. 
| as ‘Wilderness. The - general guid- 
vance given to the Seorstary for i in- 


quired 
health ‘and safety of persons within the 


no. use of. motor - ‘vehicles, « 
equipment: or ceca aay ne janding: of 


“ fexin. tinea | is ; found 3 in ‘the. | 
first. sentence of sec.. 603(¢) ; a mame- 


ly, that. the study. areas are to be- 


; managed. “so ‘as not, to. impair, the 
suitability, of such areas for. preser- 
vation. as. wilderness Wk 


‘Several. things can. be said about 
this language. First, clearly any. ex- 


isting. or new activity i is. permissible : 


ima study ; area 1f that. activity, does 
not impair the suitability. of. the 
area for preservation. as. wilderness. 


: Second, the Wilderness Act. itself 
recognizes that.. certain. activities 


are incompatible with, the: preserva- 


tion of wilderness | characterist tics, 
; and ‘prohibits . these. activities. in 
wilderness areas ins USC. 

—§ 1133(c) (1 970) ): Ce edn sae” x 


- Exeept: as. specifically provided: fon in 
this chapter, and subject: to: existing pri- 


vate rights, there shall be no commercial — 
enterprise and no permanent, road with> 


in any wilderness area designated by 


this chapter and, except as necessary to 


meet minimum requirements for the ad- 
ministration. of the area for the purpose 
of this. chapter. (including. measures re- 
in emergencies. involving: _the 


area), there shall be no temporary road, 
“motorized 


‘transport, and no structure. or Anstalla- : 
pon within any such area. Se Te es . 


- Many. of. the activities ‘lescribed | 


can. oceur- during ‘the study. period | 
if they. can. be: effectively’ termi- 
‘nated. without impairment upon. & | 
‘final: ‘designation of ‘the..drea as 
: ‘wilderness; CGay- temporary. use of 
mhotorized vehicles, landing of alr- 
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‘craft, ‘However, the » provision 
also gives’ guidance. to’ determining é 


activities which. will impair ‘the 


suitability for wilderness designa- 


tion. because such activity would be 
inconsistent ‘with ultimate wilder- 
ness. management, and its effects 
cannot ‘be eliminated: easily upon 
designation of the area’ as wilder- 


ness; €.¢., construction of ag 


eae roads. 
Third, it. should be ase th at fie 
Wilderness Act’s definition of wil- 


‘detness, incorporated into FLPMA - 
by sec. 603 ( a), allows some human 

intrusions into the wilderness land: | : 
ing has been held to impair ™ and 


scape, so long-as they are not perma- 
nent, and ‘the area “generally ap- 
pears to have been affected primar- 
ily by the forces of nature, 1 
imprint of man’s work substantially 
unnoticeable * * *,?49 The BLM 

should be guided in. part by the 

kinds of intrusions. and activities 

which occurred in areas before they 
were placed by the Congress i in the 


National Wilderness Preservation , 


System. , in? ecules 
Fourth, as we. Shae seen » 4 see p. 


105; supra) i in‘enacting the Wilder-. 
ness. Act in. 1964, Congress contem- 
plated - that. mineral dey elopment | 


could tak e. place in some circum- 

stances in. statutorily designated 

wilde erness areas. ae Almost by defini- 
616 USC. § 1181(c) (1970). 


50 Although the -Wilderness: . Act <onteme 
“plates ‘continued mineral leasing and mining 


claim location in statutory wilderness areas, it - 
- ig a generally acknowledged fact that mineral — 
development in statutory wilderness areas haa . 


been rather limited.. One could only speculate 
about the. prineipal cause .of this >. possible 


_ causes include poor. mineral prospects, .strin-— 


. gent -regulation of proposed .mineral opera- 


. . tions, ‘and the reluctance: of the mining in- 
dustry cto risk adverse public reaction by — 


opening:: major: mining: operations in. wilder- 
ness.areas.. : . 


| DECISIONS: oF THE DEPARTMENT: CF THE INTERIOR 


with the | 


St: Olotr; 353 BF. 81 e bie 
‘rev'd 497 F. 24 -849- (8th Cir. 1974), cert. 


_ 88 LD: 


tion: this. setivity. Gaal hae 
affect: ‘wilderness character to some 
; degree,™ yet. Congress has decided 


that it may be compatible with an 
area’s: suitability. for sie ation as 


wil dern ess. 


“Although: ne has not flatly 


denen ‘that all developmental 


activity. impairs the suitability of 


an area for wilderness preservation, 


it is difficult if not impossible to give 


meaningful illustrations of types of 


activities which will or will not im- 


pair the: suitability of an-area for 
wilderness” preservation. For ex- 


ample, ‘commercial timber harvest- 


not necessarily to impair ** wilder- 
ness. The nature of the area and the 
extent of the proposed activity are 
the controlling factors, and a wise 


exercise of judownent’ of Jand man- 


agement. professionals ‘and Depart- 
mental decisionmakers will be res 
quired, - - 

Mariagement Of g sec. 603. wilder- 
ness study areas should, therefore, 


“3lIn I zaele Walton League of America ve 
353 F. Supp.°698 (D.-Minn. 1973), 
dented 419 U.S. 2009 


(1974), the district 


court held that. mineral development is by 


definition inimical. to wilderness. The Court of 
Appeals reversed, holding that the district 
court should not have reached the question 
until the. Forest Service had made a decision 
on: ‘defendants’: application for a PROSECUNE 


permit. 


52° See- Parker Vv. U. S., “discussed supra, p. 102. 
 B8 See Minnesota Public Interest. Research 
Group _v. Butz, - 541 WF, 2d | 1292 (8th Cir. 
1976}. This case involved a special section of 


the: Wilderness Act. dealing with the Boundary 


Waters Canoe Area (BWCA) which provided 


- that “the primitive character of the area” is 
to be maintained “without unnecessary res tric. | 
tions on. other. uses, including. that .of--tim- 


ber * * *? See 16 U.S.C. § 1183(d) (5) 


~ (1970). Because of this special provision, the 

_ court found that the BWCA. occupied a “unique 
niche’-in-the National Wilderness System. Seg 
541 FF, 2d at 1298. ; . 


“subject, “however, 
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19 7 6—BUREAU OF LAND 
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ae siided, L by ts principle that. de- 


. velopmental activity. must be care-. 
fully. regulated to. insure it is com- 
patible with wilderness. Congress 
has, in.sec. 608. as in the. Wilderness | 
. Act, provided: for the. continuation. 


of fan developmental. activities 


within. wilderness study areas. Such — 
development proposals. must, be 
carefully regulated to prevent. im- | 


; pairment, however, and it is possi- 


ble.that in. some circumstances: de-— 
prohibited | 
where impairment. cannot be pre- 
vented. or restored. To. the extent 


velopment. must. be. 


that activities and their imprint ton 


to. minimize . interference . 
wilderness, these activities pose less 


of a eheeat to an: area’s: suitability ae 
_ for wilderness preservation. than do _ 
activities with long-term “impact - 


- and low rehabilitation potential, - 


3. Keisting U ses. The grandfather - 
clause of sec.. 603(¢),: “for existing 
mining. and grazing uses and min- 
eral Jeasing,” * will actually have 
‘quite | limited. applicability. Most — 

; existing: ‘mining uses, for example, - 

already involve. roads or. such intru-. 


slons on the landscape: as to destroy 
an area’s wilderness. characteristics, 


Consequently, ‘such: areas would not 
-be included:in:a study area: tor begin | 


with, r. Paeetate; 4 the. grandfather 


. “seThe: ‘term™ “eiandtathex” in’ ‘hig eontext 
eters: to. protection” of existing. uses in the 


clause. As: will be - discussed” ‘below; it’ “does 


not exempt even existing” uses ‘from any regu: 


lation; because. of: the proviso immediately 
| core See pp. 116-118, infra. hie 


: the | ver . 


to the - eontinuation 0 me 


| ols 2USe. e-will: probably apply ta: a ele 


tively. small number of: situations, £ 

And it should also. be noted again 
that an activity which. does not: “fall 
within. the: ambit of the grandfather 
clause—e.g., because it 1S a. “new” 


-pather than an “existing” use—may _ 
nevertheless: ‘be permitted: ‘toy take 2 
place if: its. intrusions. Into: an area a 


can be: mitigated SO. as not toi impair - 


the suitability of the. area for. pres- 
-ervation as. wilderness. Failing to 
qualify. for the. grandfather. clause 
_ dees. not necessarily spell the: end 


of the activity 3 ma wilderness study 


area, 
wilderness are temporary and can | 
be carried:on Ina. manner calculated : 
with | 


In what fellows, q set forth what °F 
9 believe to: be. the: proper. interpre- 


tation: of each, key. phenee ‘in: » the 


clause. | — 
a. “Mi ining and grazing”. Te con-— 


‘dude. that “existing: mining and 


gtTazing uses” means: only activities 
actually taking. place-as.of the date — 
of the passage: ob FLPMA, Indeed; 


_ any other reading is difficult given — 
the: employment of the: word “use” 
rather than “entitlement to: use” or 


ight to- use.” 8 Any: other inter- 
pretation-would also be inconsistent 
with the: — “existing.” and 
“was - being: conducted,” jan 


7 The. dictionary. defines. Sage” in’ ae 
 WAYS,: including “the act. or practice: of using 
: something | eee we: method’ or. manner’ of using 
. something | 


ok ® a habitual .or customary: prac. 
tice * * # g privilege. or benefit of using some-— 
thing * * * the. ability or power to use some: 
thing: (as a. limb ora faculty):.*°* * the legal 
enjoyment of property — that” “consists in its 
employment, : oceupation,- exercise, — 
tice: *:*..* the quality. of -being: suitable for 


_ employment. ” See Webster's Fhird New Inter- 
national. Dictionary ~ RUmeneeeed) > pens & Cc. 
: Merriam Co., vpeenn Ss 


or prac: 


112 


eet r 


and 1S ta cease al) swith: des 


legislative history of the section. =. 

Also, if. there was no “use” ac- 
tually Being ‘made of a lease or claini 
as of the date’ of enactment, ‘there 
is ‘siriply: no benchmark of compari- 
son of the “manner and: degree” of 
the post-FLPMA usé with the use 
_ 2s ‘of enactment. ‘Expressed another 
way, the “manner and dégiree” of 

| pre-FLPMA" use, if there were 
none, meatis that any new use is not 
of the same “manner and dégreé” 
and mist bé. regulated so as not to 
a impair’ ‘suitability for preservation 
as wilderness. In this sense,’ then, 
“existing use” and “manner: and de+ 
pree” dovetail” and point: toward 
actual mse.” | 

“ys ‘conclude, ther that Corigress? 


intetit? was’ to! ‘grandfather ‘actual - 
uses of & particular area ag they ex-. 
isted. on:the date of passage of the’ 
Act, rather~than to protect’ uses _ 


: initinted: or‘expanded ‘after the Act 


passed: without tegard to their-im-° 


- pact on ‘wilderness. “Expressed: an- 


_ other: sway, its: objective: “was: to 
protect. actual; ongoing activities . 


— from. curtailment: solely for wilder- 
ness. protection’ -purposes, rather 
than. to. grant. a: blanket: exemption 


for. particular kinds or‘ categories 


we ‘uses or legal: entitlements. - 


- ‘This:means specifically that: if a 
mining ¢laim was previously located . 
ina wilderness: study area; but was”. 
not being actively worked (except . 


~ for. annual assessment work) , work 


cannot be: ‘initiated or. resumed.” 
after’ passage of. FLPMA: without’ 
being “subject. to’ ‘such. ‘regulations 
as s the Becratnty, deems. ney to 


“DECISIONS: ‘OF THE DEPARTMENT. OF: THE cNtmRtoR | 


_t88 LD. . 


iprdtac ve area’s: diner char 
- acteristics from impairment. Simi- 
| larly, a, mineral lease on which there. 


was’ no ‘on-the-ground activity: 
could not qualify t6R° the “existing - 
use” grandfather. Tt’ is, in’ other 


words,” the actual use ‘of the ‘area, 


and not the’ existerice of some pre= 
sumed entitlement: for use, ) Which 


is controlling. | ~ 


Following. ‘similar: Teasning, — 
believe the. existing mining use ex~ 
ception * for ~ mining ‘and - mineral 


leasing is’ limited’ geographically 
by the area of active: development, 


and the cece adjacent continyes 


is not necessarily the bouidary of | 


the particular mining’ ¢laim-or min- 


_ eral lease embracing an: actual min- 


ing operation: More than one -min- 
ing claim or mineral lease may ‘be 
Sons under ‘the umbrella: of” 

“existing use” if they are: embraced | 
im: an- actual” operation: as-of the 


date ofthe passage of FLPMA. 


Nonadjacent’ activities on claims | 
or. -leases : would. not qualify as 

part of the same “existing usé,” 5° 
Any. claims. or. leases not: actually fos 


‘being: ‘worked or” not® logically: oe 


continuation: ofan ongoing opera- 


tion. are: subject’ to. regulation: in 


order :to- protect: the area’ 8 Wilder 
ness. characteristics. i er le ae 


. 8 In determining what Is adjacue aottsiey. 
asin: other determinations made’ in’ imple-— 


menting; § 603,::a: “rule: of reason’?: must: ‘be | 


followed. For example, an oil or gas. well 
drilled a quarter-mile. away. ‘from. an area ‘im: 
pacted ‘by the™ ‘existing. development: could. -be | 


considered. “adjacent,” :ahile: a: well: drilled 


five miles from the area. impacted by. the ets 
ing well. site: would. ordinarily “not, be... . 
course,’ topography » and ‘other sltespecine = 
characteristics: would ultimately. control. | 


89]. “INTERPRETATION OF SECTION: 


603 OF THE FEDERAL LAND 


113. 


‘POLICY AND MANAGEMENT ACT OF 1976—BUREAU OF LAND | 
on , MANAGEMENT | (BLM) | WILDERNESS | STUDY, 7 
| February 13, 1979 ates a = 


ve “ote aie this ont is 


somewhat different from the -con- 
clusion stated by the. Deputy. Solici- 


_tor:inshis' Jan. 8, ‘4978 opinion, at’ 
‘p.-9, which. stated that the existing. 
usé is limited geog raphically by the. 
boundary of a- ‘particular mining 
| | unduly degrades: the lands or re+ 
sources. involved:: OF. the: environ 


~ claim embraced in an actual mining 
operation: Upon. further reflection, 
E have determined: that. the, legal 


| boundary: of-2 claim or lease: should 


not control what Congress meant by 


an “existing-use.” Instead, I believe. 


Congress intended to allow-existing 


2 operations to: continue: across: eee 
or claim boundary lities- onto -im- 


mediately adjacent: claims or leases 


if::(a). operations: were actually — 
being conducted: when FLPMA - 
became law, and: (b). ~ operations | 


continued in: the same “manner and 
degree” as before. ee 
(i) Mineral assessment £ ivork 

The Mining Law of 1872 requires 


— thata mining claimant: perform an- 
nual assessment work -on his: un-— 

patented mining claim.*’ Failure to. 
perform. assessment. work causes the 

claim : to: be. subject’ to: relocation - 
by. another.**. It also constitutes. 
| grounds. for an action to: cancel by 


the United States.59- 


tte seems obvious that the neces: 
sary “assessment. -work,..can ‘and. 
should: be- considered an. “existing: 


_ ae oR: al 19° a | 
mining.” use” ‘entitled. to. sot ~-plenary- authority of: the. Secretary.: -to- refuge: i 

| — aa tay oe 7 es to: Assuie- Jeases: when hie: considers: such: issuance . 
3: contrary. tothe publie-interest.-See, e9.; Udall 

ov. Tallman, 880. U.S. 1, 4.(1965); eatng: Me x 


Ke. 


HRS. § 2804" 30. USC. goa (1970). 
SRS. §.2324, 30. U.S.C. . $28 (1970). 


© 43 CPR 3851.3 (a). See Hicket vy, Of Shale te 
eee me Young, Je 20 IBLA 833 (W975): 


| Corp, “9 “400. U. s. 48, (1970). 


Gauntions se: Tt is, She course, p ahjcet 


to regulation both: to: the extent. it. 
differs * in. 
from: show’ a was: being” conducted. 7 


“manner .- and: degree” . 
on the date of approval: of the Act 


(discussed at. pp. 114-115, below). 
and to the extent it unnecessarily or 


ment (discussed. at pp. 116-119, be-. 


low). The extent of the ‘Secretary’ S 


power. to. regulate in this ‘context 
willbe discussed:in more. detail be 


low. (pp. 118-122):. 


b..“Adineral louie. Congress? j 
reference to “mineral ee in 
sec. 603(¢) is ambiguous, ° a 

Viewed in one literal way, Con- 
ores has provided-for the “contin-- 
uation of * * * mineral leasing i im 


the manner -and degree in. fee 


[it]. .was being conducted”: 


enactment. -Although this is‘a es : 


sible reading of the phrase, its effect. 


_ would: be to*repeal the Secretary’s 


traditional statutory discretion’ to 
Tenge: muinerals,*: and imbtéad man- | 


- © Of Course, whieré: no ‘waaeaemont: work iad a 
been done in. the: past (which makes the claim 
voidable: but not void), the “existing use”. ex: 
eeption would ‘not: apply, since there was: no 
existing.” use. When-a- claimant” “proposes: to 
do assessment work when it had not been. done 
when’ FLPMA’ - -béeeaine’ Jaw, the assésament 


_ work itself. is subject ‘to: ‘Tegulation 80° as not: 
to impair the. suitability of the ‘Area for: “‘Preser- ram 
_ vation ‘as wilderness, . 


61 Numerous: . cases : chave:: ‘emphasized: the 


Udall, 350. F.2d 748 (D.C. Cir. 1965).s 


u 14 


‘date minetel eee {n. 1 wilderness 7 
‘study areas presumably at the rate _ 
and on the same terms (“manner 
and. degree”). as: had. been..done at. 
- enactment... The Secretary. would 
have no authority to:refuse to issue | 


or renew such leases either to: pre- 


“serve. an area’s wilderness suitabil- | 


ity or for any other: reason—except 


where renewals or issuance of new - 
- than’ all activities on existing ‘min-— 
eral. leases, rewardiess. of. swhether.. 
they were underway by Oct. 21, 
1976, when FLPMA. became law: 04 


Jeases, differ in: “manner and degree” 


from prior leasing. | 
There is no. adication in the 


legislative history. that. this: rather. 


extraordinary result. was in- 


tended. Furthermore, . 


spect to:mineral leasing. re 


This conclusion. does not. solve ell | 
the ambiguity i in the “mineral leas- 
ing” reference. Even assuming. that 
Congress. was referring to mineral | 


leases: rather. than a continuing pat- — 
' guant-to a lease: which: can. impair 


the suitability ofan: area for PES 
vation as wilderness. 


- tern of mineral leasing, the question — 
- then-is. whether Canes meant to. 


: grandfather the leases themselves, 


‘regardless, of whether Son 3 
"were. being conducted on them on 
Oct. 21,.1976, or only to grand- 
father those operations actually. be- 


ing. conducted: on Oct. 21, 1976 on 


— thogeleases, 


‘On the one on thie: separate | tei 
reference i in. see: 603 (c) to “mineral — conduct -mining operations on: the 
»- land irrespective of whether or not 


| i 18 operations. would Ampair: the | 


: leasing” a as. ‘well as to “mining uses” : 





a @8cep: 103-104, : ‘eupray ep: Note 33. 


(See § TOL), 48 USCA. § 170, ves | 


Supn £218) note. 


DECISIONS OF. THE DEPARTMENT OF. THE INTERIOR: 


Congress . 
expressly. provided that FLPMA | 
works no “repeals -by implica-— 
tion.” * Therefore, I conclude.that 
| Congress did not intend to strip the | 
; Secretary. of the discretion it has 
traditionally. accorded him with re-. 


“186 LD. : 


“suggests. that. Congress ee ie to. 
“grandfather . the 
‘selves—rather than simply the ont: 7 


leases _ them- 


ations on those. leases. 
‘On the. other hand,’ ‘the Fisise. 


Committee Report: on the House 
version, which even tually ‘became — 
sec. 603(e) in the final bill, describes 
Congress’ intent as to’ gtandfather 


“existing * * * mineral-uses” rather. 


Specifically: the ‘ Committee “Re: 


‘port’s. reference’ to “existing min- 


eral uses,” as well as ‘appropriation _ 


under the mining laws,” strongly — 


suggests that the separate reference 
to “mineral leasing” was added to 
sec. 603 (c) simply: to. clarify: that 
“existing mining * * * uses” covered 
activities carried out under the min- 
eral leasing laws: as well ag under 
the mining “laws: 'The mere issuance 
of a mineral lease has no.impact on 


an .area’s wilderness:. characteris- | 
tics—it is operations conducted pur- 7 


- At bottom the: question. reduce: as , 


elf: to a determination. whether Ss 


Congress used. the words: “mineral _ 
leasing” as a use: actually: taking 


place on. the. public lands, or-more 
_ broadly. as a legal entitlement. by. 
which a lessee would. be. allowed. to 





“@ See He Rep: ae fe Con eee oa: 


Seas., p. 17 (1976), discussed at p. 104, supra. 


2 conchided that “mining * 
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“refers: to: actual: sera antes 


: than.a: legal. éntitlement. L conclude 
the Congress intended: the same re- | 


. sult for: mineral leasing: -: 


Limiting the eee rrety clnaae's Ss 


. operation. to drilling. and. other. Op- 
erations : actually: taking. ‘place .on 


new: arells. within the. guidelines dis- 


~ cussed;above at. -pp. 109-118, and, of 
: course, increased. activity « ean. ‘occur’ 
subject. to. regulation ‘by the Secre-_ 
“tary to: the extent: necessary to pre: - 
-_ serve.the.area’s. suitability. for. pres: 

7 -ezvation: as.wilderness.. 0.2. 055 
Similarly; existing leases may. cag - 
and “manner and degree” establish | 


- inewod or hew ones issued so long 


as they. are.made: ‘subject. to: appro- 
: cluding aesthetic 70) ee a min- 
_ tions and: other safeguards designed: — | 
— to. prevent... operations under. the — 

5. lease from- impairing the area’s, 
suitability: for ~ 


_ priate | regulations, : ‘lease. ‘stipula- 


: wdc: 2 | 


8 For die. Spépavicionta view: on - an 


analogous issue involving wilderness study © 


- areas in: National Forests, see Esdras K. Hart- 


a: ease-by-case- review » of: whether ‘and - under 
what conditions mineral. leasing is appropri. 
ate in ‘such a wilderness study area. 


238-716—79— oD. 
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i): Peirce eat leases - | 
. Preference «right: leases pose. no 
eucal problem. A. preference right. 7 


lease applicant. who.makes. the nec-. 
essary statutory . showing © ue and 
otherwise. complies . with statutory _ 
requirements.* 67 is.entitled to.a pref- © 
-. erence. right: lease.®® ¥et..the Secre- 
__ tary concededly:has wide discretion, 
_and.a-duty;. te include lease terms — 
mineral. leases on-Oct:.21,.1976, dees, 
- not mean.that.additional.activity on 
~ existing mineral. leases is-prohibited. 7 
Rather, exploration and-: develop- | 
ment operations. can. continue in the 
manner and degree. that -such: ac- 
tivity. was. being. conducted.on Oct. 
21, 1976, including. the drilling of — 


adequate,.to -protect the. environ- — 
ment.®: The lease-. terms. must . in- | 


clude appropriate méasures to pre- | 

vent.impairment.of:the area's. suita- — 
bility:for ‘preservation as -wilder- — 
ness. ‘See ialso’ Part: ane (8). at — 
BFP 18-119, below. 


4:“ Manner and Degree”. The SS , 


ae cruestion is how to interpret:.the 


phrase ‘manner and degree.” T: be- | 
lieve this is properly read in tandem 


with the word “existing,” to qualif. ¥ 


the Secretaty’s authority‘to. manage — 


the public lands:-under review in or: 


der -to.” ‘preserve. their. wilderness — 
characteristics. ‘That is, ‘ “existing” | 


asia benchmark: the: physical. (ine 


Par cane) art Seg) aaa a - Pe et roe 
f: eatpet l spry! Paes alge v 


-98,“Commercial quantities”. of: coal, or 8. 


“valuable. deposit”, “of phosphate. and. other. 


leasable . minerals... . Bee . 48 | CER... 3520. I-1 ; 


-(ag77 
preservation | as es ee 


2a undeveloped” opinion). 


oT See, -84, i. “442. (ai) - ‘ahd 


8 See NRDC Vv. Berklund, 
(D.D.C.. 1978); : appeal pending, No, 8 ATS at 








(D.C. Cir.).. 


8 Ibid: 


a) ‘The. lgngonen and, deere” igueunee met. 


16 ley; -28 IBLA 102 (1975) | where. the Board ay be read. against. the. backdrop. of the definition. 


of Land Appeals ‘held that the BLM must make » 


of. wilderness | in’. the Wilderness ‘Act, which 
_ Congress. specifically incorporated. into. § 603.- 
ele Bee: ‘DD. : 94-96, SUPE C. That, definition 


(Continued) ee 


416. “DECISIONS OF. THE 
ing or erazing a activity. eee on. 

Oct. pay “1976 was having on the aren. 
in question on that date. Ang change 
“in use or uses, or any change in-the 
rate of use, which would’ alter the 
= physical impact on the ‘ared is: subs 


ject’ to’ regulation ‘in order to ‘pre- 


- serve wilderness characteristics.’ OF 
course, it is only the ‘physical-and 
avsthetic: impact: caused. by 'the:‘tise 
and ‘not'the use itself which need be 
measured,' for’it-is. the ‘use’s. impact 
-on the land which: could:impair-the 


suitability of ar area «for wilder: — 
ness,”4Jn assessing the physical: ini- _ 
pact of existing uses; a rule of rea: 


son must be followed.7? It ‘bears ‘rei- 
teration that it isthe physical. im= 
_pact-on. a study: area by all uses, in*: 
cluding mining or grazing, which 
sec. 608 - directs: ‘the eae to. 
regulate, : : 
Except: for ithe PLOVISO rigaeding 
“unnecessary. ‘or -. undue: degrada- 


tion”: and “environmental protec: 


tion,” the Secretary is ‘directed un- 
der ‘sec: 603 to regulate only: those 


uses’ that: miay impair wilderness — 
characteristics | of Jands under: Te-- 


view. In this regard, the ‘ ‘manner 
and degree” “qualification on ‘the 


FN. 70—(Continued) . 
sneaks ‘of. the aesthetic ' of wilderness ; €.I:5 
“antrammeled, by ‘man,’?: “primeval character 


or ‘influence, oe ‘penerally appears to have been - 
affected primarily by. the forces of nature, with : 


the imprint of man’ 8 work Substantially, un- 


noticeable.” ee 
7 Thus extracting | 5 tons: of ore. Dy” pick, 


shovel and mule shotild have far less impact 


- than extracting the same amount by ‘bulldoz- 


| ing, blasting and trucking. Similarly, ‘extract- 7 
: ing. 5 tons of. ore per. year. has far less” impact 


than extracting 500 ‘tons per year. 


92 Thus the difference between | 85: and 40> 


cows ‘grazing, ‘or between 190 ‘and’ 200 tons of 
‘oré. being extracted, ‘yrould | ordinarily ‘be ine 
_ Significant: or 


DEPARTMENT OF: THE: 


ANTERIOR - (86 LD. | 


" Geeretary’ S jauthority does. not, for 
example, necessarily fix as an upper. 
limit the exact number of cattle cur- 
rently grazing in an area. Jf more | 
—gattle could: graze. there -without _ 
_ having any more impact on an.area’s: 


wilderness suitability,:-or without. — 
unduly ‘or unnecessarily | degrading — 


the Jand or: resources, or: harming s 


the environment,: ae secs: 603 — 


would permit the Sectotaryito allow 


the additional cattle to graze. If the - 
physical impact: 1S ncreased: ‘how- 
ever, the activity must be regulated 
to the extent? necessary to ‘prevent. _ 
impairment of the: aréa’s wilderness 
grmeeatd a: 
5. “Valid Ewisting Rights.” See. 
701 chy’ ‘of "FLPMA, 43° U-S.G:A: 
Strorthy (West Supp: 1978), stiites 
that, “ATL actions by the Secretary 
cancerned: under this Act shall be 


subject to valid existing rights.” 
Mineral. leases, mining claims’ anc. 


grazing permits: all grant varying 
rights and privileges’ and | these 
Hights and privileges | ‘cannot : be. 
taken pursuant to sec, 603 or any 
other é section of FLPMA: The de- 
gree to which sec. 603 authorizes 
regulation of: valid existing. rights 


to protect. wilderness ‘suitability. is 
thus bounded bythe fact that these 


rights’ must: not be’ condemned or 
taken. a 


The. i agreets to snieh FLPMA ae 


lows regulation of the exercise of 
these rights and privileges without _ 
“taking”, them in the constitutional a 


sense Js a. complex one which can: be 


: addressed only in concrete cases, We 
can, however, discuss: the pertinent 
- line of inquiry. The first question is 


au) INTERPRETATION OF SECTION 603 OF THE FEDERAL LAND 


ut 


POLICY AND MANAGEMENT ACT OF 1976—BUREAU OF LAND ae 
| MANAGEMENT (BLM) ‘WILDERNESS ‘STUDY : 
ae February 18, (1979 


ae nature of ihe: 2 “right”. Jield by 
mining © 


the lessee, permittee, or : 
claimant.: A lease may contain an 
absolute right to ceeey: or. a sce 
. fied :-right. .. : 


~ An. ‘absolute: done to dion ms 


not subject to- defeasance’ by sec. 
603(c), or anything:else. Yet such 
absolute rights are rare, if -they 
exist cat all. . Most: permits: :and 


mineral ‘leases, ° especially ‘thdése -is- 
- sued «in recent ‘years, ‘qualify the 
holder’ S right t to habe ae in various 7 


; = ways. 


Mineral ies om tyonlly ‘anidd i by | 
a the Department. in. modern. times, 
-forcexample, ‘require the: lessee. to 
| comply with the. Department’s rules © 


and regulations i in effect ori the date 
of the lease, and. those, which are 


a duly adopted thereafter. This. isa 
maj or limitation on the right of the 
Irssee, and accordingly, limits the : 


oe noted earlier, holders of pro os- 


- pecting permits. under the. Miner al 
. Leasing Act.also haye a, right. toa 


lease under: certain circumstances. te 


and the Secretary. may: make the 
lease itself subject to appropriate 
terms and conditions to carry. out 


his overall duty to manage public 


resources in the. public. interest, as 
well as his specific duties under stick 
statutes as FLPMA, and partie: 
| ae sec, 603. 


“See p. 14-416, supra << 


‘eralize. about, the: effect: ‘of: sec. 
| (h). on regulation. to protect wilder- 


- Similarly, the’ Highto of the holder 
of a mining claim ‘is subject to the 
Secretary’ S power. ‘to issue regula- 
tions to govern operations on these 
claims,’* and the” Secretary’ Ss au- 
thority pursuant to sec: - 802 ( b) of 
ELPMA to: regulate operations on, 
ea access to; mining claims,’ and _ 
“prevent unnecessary or ahdué 
egal of the public‘lands. 
And finally, a mining claim is-obvi- 
ously. a valid “right” only if itis a 
valid, properly. maintained mining: 
claim: . | i eine eg ectte tae), 
The a ha grazing. g permittees - 
are.also qualified: by, the terms.of | 
the permit and the Seer etary’ S: ree 
ulations onthe subject.76 8.00.5) | 
It is, _then, impossible. to. geil- | 
701 


ness: suitability: under sec: 603(¢). 


Each: claim, permit ‘or Tease. must 
be, examined to: determine the ma- 
| ture of the. rights conveyed. ‘by: the 


impairment of that, rok, peed : 


to .protect van: area’s - wilderness | 


- Yet that. right. i 1s. subject to compli: : suitability. 


ance ‘with. applicable . regulations © 


Finally, it deser ves ena that 
the exercise of a right may: be reg- 
ulated - without: the ‘yight . being 
“taken” ina constitutional sensé.. 


That is, although property rights 
may not be taken under the Fifth 
_Amendment to the United States 


Constitution . without. | compensa- 


ae tion, the United. States ee 


7 See 30 U.S.C: § 29: (1970). 
-% See pp. 118-119, infra... 
7 See 43. CFR Part 4100. 


: 118 = "DECISIONS. 


- Court hag mae eléar'o on ‘many occa-, 


- sions that the exercise of such rl ichts 


“may be regulated and to some extent 


impaired in furtherance of a proper 


governmental purpose -without,.¢f- 
fecting a. constitutional : “taking,” 
requiring compensation:' 7 Sec. 701 


( g), then, must be read as prohibit- 
ing the ‘Secretary. from: taking 


“valid. existing rights,” but. not 
from regulating the exercise: of that 


right in. order to’ carry. ¢ out. Sec. 803's | 


porpeaa 


 Prewéntini ge 
| pats Degradation” and “A ford: 


[tng]. Lnvironmental Protection”. - 


The grandfather clause relating to 
_ existing ‘mining ‘and grazing uses 
and mineral. leasing | is an’ exception 


from: the general direction ‘i in sec- — 


tion 608 to manage wilderness can- 


didate lands “so:'as not to: impair. 


the suitability of such’ areas for 
preservation as. wilderness.” °° 

. [tts clear, then, that if the level 
of physical impairment caused to'an 


| " hice a by mining‘and grazing differs 

in “manner and degree” from ‘the — 

: axidting level of physical impact, it. 
—Tmust be regulated to ‘the’ extent. 


| Tee Bey to prevent impairment. of 


the area’s wilderness suitability. 7 
Except for. that specific qualifica- -_ 
— tion imposed \ on the Secretary’s au- 
ey by the words “existing” and 
C. 603 | 


“manner and ae sec 


a ’ See, 6.9.5. 
Otty of New York, 





U.S. , 98S. Ct 





2646 (1978) : Huclid. v. Ambler Realty Co., 272 
“Takings and the | 
Mich- : 
Com- 
‘Just 


U.S. 365 (1926); Sax, 
Police Power,” 74 Yale L.J..36 (1968) : 
elman, “Property, Utility and Fairness: 
ments: on. the Ethical Foundation 0f.. 
Compensatory Law,” "80: Harv, ore Rev.. ‘2165 
(1967). ; 


oF. THE, DEPARTMENT. OF. THE INTERIOR, 


burro on: Oct. 21, 
one ton of ore a year may.not begin 
using a: ‘bulldozer : and.-explosives 
. thereafter. to extract 100 tons:a year 
ina wilderness study area, unless 
these activities. are subject: to: ap- 


‘MO ninabidsnca) “or 
i. the ae of ‘the: area - es 


| wilderness... decesge. 


“Penn. | Central ‘Transp. Co. ¥. 


* directs the Secretary to boule ex- 


| isting, uses of BULM-administered 
: lands under review in order to pre- 


serve. their.: “wilderness - characteris: _ 


- ties, ‘To take. a ‘simple example,:a 


miner who was using a‘pickax.and 
1976;: to extract 


propriate regulation, assuming that 
the greater. activity might. impair 


Sec.. 608 (c) contains 8 a _ proviso | 


: stating: eee ae Oe Bor 


That, in’ managing the public" iimidy the 


Secretary shall by. regulation or.’ “other! 7 
wise take -any- action required to- ‘prevent | 
unnecessary or undue: degradation, of: the, | 
lands and» their resources or to afford | 
environmental Protection. i: ae 


This proviso modifies. a pre: 
ceding, clauses ‘of. the sentence : the 
new use nonimpairment, clause, and 


the existing listed. use’ exemption 
from nonimpairment. hs asain a oe 
It should be noted ‘that the. ‘pro- a 


viso does not refer to protection of. 


_ wilderness characteristics, Rather, 


it refers to degradation. of the lands, 


resources, and. “environmental | pro- 
tection.” The: proviso is, however; 
part. of the same ‘sentence ‘as, and. 
= ota a qualifies, the eeeadiehe | 





| < 73 AL nearly. identical sentence. appears weartier: 
in FLPMA, in § 302(b), see 43. JU. S.C.A. | 


§1782(b)- -(West Supp.. 1978): “Tn, managing 


the public lands the Secretary shall, by. regu- _ 


lation’ or otherwise, take any action necessary 


: to prevent unnecessary or ‘undue’ degradation 
of the Jands.” The sentence in 603(c) adds to . 

this the words ‘ ‘or their resources Or to afford tes 
environmental PrOLeetion: ppt erae Ea ye Wen Oe 


ey INTERPRETATION. OF SECTION™-603 -OF ‘THE “FEDERALLAND 119. 
¢ “POLICY AND MANAGEMENT ACT OF 1976—BUREAU OF LAND 
eee ey eg Ne 8 ot 
February 10 Ba pa 


ao for existing mining and gran 7 


ing uses and mineral. leasing. 


- The effect of the proviso.on: the. 
. grandfather clause is therefore: un-- 
clear: 4¢., how:should the Secretary’ 
carry out his mandates. of protect-. 


ing the'lands:and: resources’ from: 


unnecessary and..undue «degrada: 
tion ;: and. protecting: the: environ-: 
ment, consistent . ve ‘the: joe 


‘father: clause 


: saad tg Wena ob at iti foetal 
_ sons other than their: impact on-wil- 
dernéss: suitability... That: ‘As,’ ‘Ts ‘con’ 
clude ‘that. if an: existing mining - Or 
grazing use-is already ‘impairing an — 
 area’s wilderness qualities; this pro- 
_» gtso'doés ‘not:supply the: Secretary” 
% with’ ‘atithority 0° ‘regiilate: at solely 
to} preserve ‘wilderness: suitability. It. 
does, however, vest. the’ Seerétary 
) with ‘authority to regulate‘these’ac- 
tivities: ‘to ‘prevent unnecessary: and: 
undue: degradation: and to protect : 


| the environment, eetes 


| “To take a. specifié acpi, if on, 
Oct: 21, 1976, a miner “was ‘using 
motorized ‘yehicles, explosives, and 


drilling equipment . to explore. for 


ae ~ hardrock minerals on a particular 
mining claim; the Secretary may not 
now. ‘restrict ihe. manner.and degree 
of the minér’s -activities ‘solely in: 


order to preserve. wilderness. charac-: 


teristics. But if the blasing’ or ‘Other 


activities: being: conducted: are caus: 


ing’ undue or “unnecessary ‘degrada-’ 
..« tiom to-the lands, they can: be regu-: 


cf lated ¢ to. prevent. that kind of degre ae 
288-716-796 


dation: That kind ioe 5 pesilldtion i can- - 
not be undertaken to protect ‘an 
aten’s ‘suitability “for “wilderness 
preservation,. although’ the’ effect of 
the- ‘regulation ~ may EC aerargd e 
help” preserve that suitability.’ ~ .-- 
It may bea: ‘fine and Hertaps im-: 
possible. line to: draw’ between’ ‘pre= 
venting’ ‘environmental : ‘damage: or: 
undue or unnécessary': deg gradation’ 
of the public lands and résources'on® 
the oné hand, ‘and: allowing ongoing: 


: activities © ‘to continue® “despite vile? 


derness impairment « on the other.In: . 
some" -cases, in’ ‘fact,’ ‘the® “purposes 
may~ overlap.” Tn ‘such’ cases; 


F LPMA™ aga “whole® stands’ four= 
— square “for ‘the: ‘jotion’. that’ ise: of 


the: pablic Jands and resordes should: 
be régiilated- to ‘protect’ the‘ environ: 
ment ‘and prevent’ ‘undue c or tinnéces 
sary dainage. A ‘miner, ‘for example; 
does not have the right to“Continue 


to engage:in-poor miningor: recla 


‘mation™ ‘practices’ which’ cause,;:fori 
‘example, ‘annécessary ‘degradation’ 


or ‘pollution if ‘that’s what, he. was 
doing-on, Oct. 21, 1976. The. grand; 
father-clause. ee ‘be: constrned: i 
extend-that far: — ae 3 


ae ‘Appropriation of Lands Under 
the Ma thing Laws. As I pointed out 


‘ earlier, elsewhere ‘in “FLPMA Con-' - 


gress‘in effect amended ‘the Mining 
Law so’ that’ the: Secretary ‘could: 
discharge his obligations under: ‘séc, 
603. “That: section States," in 1 EPproe 
priate part: 


Bacept as provided. in .* ® section. 603 


, =e *no * * * gection of ‘this: “Act: shall, 


120 < 


in any way onan tie ‘Mining Law on : 
- 1872 or impair the rights of any locators 
or claims under the Act, including,’ ‘but * : 
net. limited - to, Tights | of Angress - ane 7 


egress. 78 


Under: 3 Mining ie ‘the. ong 
ry has. the: authority to regulate Z 
the. conduct: of operations on min- 
ing claims, but the specific authori- 


reta; n 





zation... the portions of 302 sa 
quoted... above .. and - 603 (co): 

; FLPMA. makes jt.clear that he: can. 
: regulate. activities carried out. pur-. 
-suant.to those claims: for: the. sole. 
purpose. of: protecting: wilderness: 


characteristics. fexcent for existing. 


uses)... 


tary. to regulate mining uses, Con- 


eress at the same time. prohibited 


the Secretary,..from. withdrawing 
any of the wilderness study: lands. 
from: appropriation. under-the. Min- 


ing. Law. of 1872, solely. to preserve. 
wilderness. characteristics. See. 603: : 


(c).states:. -° . 


‘Tnless. previously withdrawn: Hono AD? 
propriation under the: mining laws, such 


lands shall continue to be subject to. such... 


appropriation | during. the period of re- 
view unless withdrawn by the Secretary 


under ‘the procedures of - section 504° of 


this: Act for reasons :other than‘ preserva- 
tion of their wilderness character, — 


Although this sentence deprives 


the Secretary. of. authority to: with-. 
draw, wilderness review lands from. : 
: appropriation . -under the. mining — 
Jaws in order to protect. their wile 
derness. char acteristics, sec,. 603(c). 
clearly, directs the Secretary: to reg- : 


culate | how activities 


! te 43 v. 8. ic. A. § 1782 (b) “(West supp. 1970). 
ah (itaties ‘added.) os 


DECISIONS or: THE | DEPARTMENT OF Tae INTERIOR 


But, hile: ‘directing the aa 


{86 LD... 


‘pursuant ‘to. the. 1 mining jaws are 
carried out. 80 


In order to consider i in more ie - 
tail the. ‘impact. of sec. 603:0n min-, 


eral assessment work, we.” must: 


examine more closely the phrase : 


“ “appropriation ‘under the mining Ms 
laws” as itis used’ in: sec.603-(c)s. 


Prior adininistrative decisions of. 


fe Derenent suggest that ap- 


propriation: includes more than lo-. 
cation. of # mining claim: by staking: 


and monumenting. ‘The filing of a. — 
location notice under “other: public: 


land. Jaw. statutes without actual | 


‘settlement or occupancy. initiates-no’ 
-rights-in. the ‘location, Donald, RB. 


Glittenberg, 15 IBLA. 165. (1974); 
Peter Pan Seafoods; Ine. vy. Shim- 
met, 72 T.1), 242 (1965). Conversely, 
use.and eceupancy without-a filing 
of a.notice of location gives the loca-. 
tor no right to purchase., Kennecott 
Copper Corp; 8, TBLA: 21. (1972). 


If. Jand is open, settlement. and..im-. 


rovement establish rights. which. 
the » Department will. recognize if 


proper. notice is. timely. filed... Ver-. 


nord E. Jones, 76 LD. 183 (1969). | 

The term. “appropriation”, as. it 
has been used under tliese other pub- 
lic land law statutes envisions not 
only the creation of a right but. the 
maintenance of the right as well. 





. & Unlike the gpeetiie: prohthttign in «gee: 603. 


precluding the Secretary from withdrawing 


wilderness review ‘lands from appropriation ~ 
under the mining. laws, no provision in’ seéc.. 


. 603 prevents the Secretary from prohibiting 
new" grazing” uses if ‘such a use‘would impair’. 


an area’s wilderness’ characteristics... Sec, -603- 


‘therefore directs the Séeretary | to regulate Ss 
and, if necessary, ‘prohibit’ new : grazing’ uses: 


if required .in order to ‘preserve the wilderness: 


characteristics of - the ‘land, Issuing grazing — 


permits and mineral: leases ‘is discretionary” 


-with the Secretary ; thus, they are easier to. 
~ regulate under 603 ce) than ae claims, ; 


a _ INTERPRETATION. OF. SECTION 603° OF THE FRDERAL LAND. 


- POLICY AND MANAGEMENT ACT OF 1 976-——BUREAU OF LAND. 
| MANAGEMENT. (BLM) WILDERNESS: STUDY » 
“February 18, 1979. BRE s 


See, esis u hegerat E latt, 28 
IBLA 59 at 70-76. (dissent) (1975). 
"To create a: xight to a mining claim, 
the claimant must comply with Rey. 
Stat.’ -sec; 2824, 380. U.S.C. § 28 
(1970), with‘regard to location. To 
maintain: that right, the claimant 


must also, among “other things, per- 


form. annnal assessment work,§t 


Failure. to. perform such -work 


eauses:the ground to be in effect, 


“ynappropriated” public | ‘domain _ 
and subj ect-to relocation by another, 
Rev..Stat. sec. 2324, 80. U.S.C. §. 28 
- (1970), as well as subject to.an.ac-_ 
tion to cancel by the United States, ) 


48 OFR § 3851.8 (a). 


_As. we have seen above (p. 118). > 
the. Secretary’ Ss wilderness ‘protec 


‘tion. responsibilities extend to the 


- regulation. of assessment work 


Where. assessment work .on mining 


claims. located i in. wilderness study: 
areas ig Causing. impacts. which -do 
| not. exceed, the manner . and. degree 
in, which those. impacts. were OC- - 
~ - eutring on Oct. 21, 1976, then. the _ 
- Secretary may regulate ‘under sec. 
603°(c) ‘only to‘insure that: assess-_ 


ment.work will not. cause unneces- 
gary and. andue degradation. of the 


7 inyolved lands and. their. resources 


or. to. protect the environment, Im- 
pacts.:exceeding the:-manner and 
ee Or isaac on Oct. 21, 1976, 


-® Rey. Stat. 5 2304; 20 U.S.C. $28 (1976). : 
A mining claimant. must also record a notice 


of location and file an ‘affidavit of ‘assessment 
work or notice of intent to hold under -§ 314 


‘of ‘FLPMA > otherwise : ‘the elainy ’ is deemed © 
‘7 abandoned. 


See. 43 U-8.C.A. ee 


igh (West; Supp. 1978). 


“will be regulated ‘i in chcord with a 


stricter standard, i.é., to guarantee 
that the area’s suitability for iiclu-: 
sion within the wilderness. 8) ystem: 
will not be impaireds® 


.: Interim wilderness study: area: 
| Tegulations. are currently: “prep-- 


aration -in. the: ‘Department. They 
probably will require'that a mining: 


claimant: submit z plan’of operas 
tions to BLM in advanes:of engag- 


ing in‘new work. The authorized of: 


ficer will : ‘scrutinize: the. claimant’s - 


proposed. activities: on the mining © 


claim. (including. assessment’ work) 
to: determine - their: ‘compatibility 


with the Secretary’s duty ‘to pro- 
tect the area from. impairment ofits — 


: wilderness suitability, from unnec- 
essary - and. ‘adue degradation... If 
. the proposed. activities are incom- — 
- patible, the authorized, BLM. officer = 
will. disapprove the plan. of. opera- 


tions and require the. claimant.te 
provide | a plan. outlining alternar 
tive methods to conduct operations. 
iL expect: that most, if not all, of the 

confliets between. the need: ‘to. per . 
form assessment: work. and’ manage- 
ment under FLPMA séc.:603-can be 
resolved at this:stage. For exaniple, 


the authorized officer could: require 
use of existing roads or’ ways or 
| other t forms of Sa and) could re+ 


oa P penteve- this standard ‘is at Sie: “theo- 
retically more strict because it is ‘possible -to 


conceive of a situation where, in order to per- 


form assessment work and maintain his ot her - 


claim,.. a.:Mining claimant could. cause. “meceg- 


pary and due” degradation which would con- 


stitute an impairment of. wilderness CHREactAE: 


ee gt tics. 
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quire mitts Measures “alon; g 


with revegetation and other restora- 


. tion requirements. - 


8. Assignment. The identity se the 
person. carrying out the use is not 
important. Congress focused on the. 
impact rather’ than the use. An in-- 
dividual, , therefore, who was mining 
a claim on Oct. 21, 1976 can, assum- 
ing the assignment 1s otherwise | 
valid, assign his claim to another 
person and, the assignee may con-. 


tinue to mine under sec. 608, if his: 


: operations are conducted .in: the © 
_ same “manner and degree” as those - 
“of the assignor on Oct. 21, 1976. The 


same -result would eotain with. a 


mineral lease, or grazing —- as- 


| signment, - 


- acting: pursuant to other parts: of 
FLPMA and other statutory au- 
thority i in order to regulate existing 


that'a land use management; objec- 


tive other than the preservation of - 
an area’s wilderness characteristics 
~ can be met. For example, under the 

- ‘Taylor Grazing Act, 43 U.S.C. § 315. 


(by (197 0), the: Secretary’ may: re- 


voke a grazing.permit if he deter- — 
- mines that «particular: range can — 
~ ‘no longéx support‘a certain number 
of animals-due to drought.:Sec. 603 


‘should not be read to prohibit such 
a revocation in a wilderness study 


area if. justified. for reasons other 


_ than wilderness’ protection. Sec: 608 
_ does not,-in other. words, freeze tses 


DECISIONS: OF THE: ‘DEPARTMENT ‘OF ‘rani ‘INTERIOR 


“fee LDe 


‘ties, ‘Ando one: sof these statutses re- 


sponsibilities i is, as noted above, the 
direction in sec. 603 ( Cc) (which is 
. also. Tepeated — in sec, 802(b))_ to 


“prevent. unnecessary or undue deg- 


| radation of. the lands. 78 a3! 


CG “Section 603(e)? rg. Effect ‘on on Ae 


: €ess: to: Private, Lands. 


“In: general, access. ‘across: ‘publié 


Tanids’ can only bé: ‘granted “under 
Title Vv of. FLPMA, and' the grant= 
ing of any right-of-way i ‘is discre- 


tionary with the Secrétary. Sec. 603 


limits ‘the. ‘discretionary’ authority | 
of the Secretary by allowing him to 
| grant access only if it will not im- 


pair, the suitability of the’area un: 


_ der review for, ‘wilderness desigtia- 
: tion. St 
9. Other Authority iY. The Sectistary : 


under sec, 603 is not prevented from 


Cartently, the" Solicitor’ of ‘Office | 
is. “preparing a “memorandim in 
volving the Secretary’s sau thority to 


| regulate s access to” and’ ‘from mining _ 
claims. Regarding | existing ee access ao 


~~“ mining’ and “grazing activities so — QCTOSS- “wilderness. study” ‘Tands” to 


private property, any | legal opinion 


is best given: ‘after reviewing each 


separate factual, situation in light — 
of the criteria i in Sec. 603. | 


D. General E Effect 0 of Section 6 603 30) - 
~ Tt'should be eriphasized. that sec, 


608(c)_ does “not limit amining and | a 


ote ® 


level ‘at which they” were: occurring 


one ‘Oct: 21,1976. It allows for ex- 
‘pansion or ‘curtailment’ of these.aé- 
tivities so Jong as the wilderness 


characteristics “ee: the’ land “under 


: review are not impaired... 
at. their existing levels if, for rea- _ 
‘ sons unrelated to wilderness protec- 
tion, the Secretary determines they 
must be curtailed i in order.to carry 
out t his other statutory i ca 


“ss Ag noted: abowe>. § 603(c). goes on ‘to peter | 


‘5. “Tesources” as well ag: lands, and. expands. — 
- the- Secretary’ s authority to. “afford ’ environ- | 


mental protection. a 
 & See also $. 302(b), 43: USCA 3 1782 (b) 


(West Supp. 1978), discussed. at pp. 117 | 
supra, 


| INTERPRETATION. OF. SECTION. 603 oF THE ‘FEDERAL. LAND 


1s : 


on POLICY AND MANAGEMENT ACT OF 1976—-BUREAU OF LAND 
| MANAGEMENT. . (BLM) ‘WILDERNESS STUDY 
: _ ey a3 ae 


. ‘It siguld: aig i , reamiphasizad 
that sec. 603s. zestrictions are in- 


gress has. provided. otherwise. aie 


In summary, Congress intended: 7 
mining and: grazing activities to 


On _ BLM-administered ~ . 
and. Resources. 


and. Robert’ Crotty, formerly. attor- 
_.neys in the Division of Energy and 
.Resources,:also worked. on this 
. opinion during theif’ period: of em- 
me with ape  Dispacianenite 


continue | 


~-Jands under. review. ‘for wilderness © 
suitability, but. subject (except for” 
existing. mining. -and. grazing activ- 
‘ities conducted. i im ‘the. same manner” 


and degr ee. as were occurring on the 


date of passage. of FLPMA) toreg-~ 
ulation. se. that. they. would not im-"~ 


“This opinion. 1 was prepara with 


| the assistance of Fr ederick N. Ferg- 
terim only, until.a roadless é area has | 
been determined. not to have wilder- ~ 
hess” characteristics,. or until Con-~ 


uson, Deputy. Solicitor, John D. 


‘Leshy, Associate Solicitor for En- 
ergy” and. Resources, David. Gray-— 
son, . Assistant Solicitor for Land 
Use, Larry. McBride, and Carolyn ? 
. Osolinik of the Division of Energy. 


Gail- Achterman 


Taio Kawa, 
+e olicitor. 


pair an. area’ s wilderness character- : 
_ asties.: | -- a , 
cae OE ag APPENDIX: A: | 
INITIAL WILDERNESS STUDY. AREAS 
“BUREAU OF LAND. MANAGEMENT’ 
ae No. A: : Established Primitive Areas ‘e oie : - 
‘Axea/Statee: oe ae 


Aravaipa Canyon, ea 
_. ‘Paria Canyon, Arizona_____._- 
Paiute, Arizonao....-..-._-_- 
Chemise Mountain, California___ 
Powderhorn, Colorado..._.___-- 
Centennial, Montana_...--_-—- | 
Humbug Spires, Montana______ 
-Beartrap Canyon, Montana..___ 3 
Dark Canyon, Utah... --_- 
- ohare Gulch, Se : 


. i 


re tee ee ee ee ee ree oe 
ee ee nl 
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— we ee ee ee ee ee ee ey 


ee ee eee Oe ee ie Steet 


Feder al Register ¢ Citation. 
(86 FR 6435: — 
 (84- ER. 642). 

(40. FR 44168) F 
(40 FR 44341) 
(88 FR 23497). 
(40 FR 32848) - 
(87 FR 18578). 
(87 FR 18573) 
(35 FR: 18337)..- 
(85. FR.14859) 
40 FR 6721): : 


rong No 0. B: Established N atural Areas - 


7 Devil’s Gardia: Utah__-_._____. | 
. Escalante Canyon, Utah_.__-. 
- North Escalante Canyon, Utah__ 
: Phipps-Death mica Utah_—...- 


ce ee gee toe eee te gee 


ee ae ee ee 


(85 FR 19530) geeks 
(85 FR 19529) 

: (85 FR 19529). 
Rl FR 19530) 
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“Area/ State—Continied a: a ais _ es Peder cat Register Citation. 
'” ‘The Gulch, tent ewe ate Rae ana: (35 FR 19529) 
_ Vermillion Cliffs, ‘iam (34 FR 642) ~ | 
Big Sage, Arizona-.--.:-.---..--.---.-. (87 FR 20781 "i a ee 
-" ‘Birds of Prey, Tdaho2--25-<.--.-2s-_- (88: FR 20298) 
~ El Malpais, New Mexico--2--.---~- eee “(89 FR 17451) 
s Rare Lizard and Siiake; Goran (380 FR 1194) ° 
High: Mesa, Grassland, ‘Colorado... tas Se — (80 -FR 1194) 
Sand Dune, (Celorade-2. 8a 2k (80 FR 1194) 
~~ “Book Cliffs, Uubsisee ey, (88 FR 15914) 
“Mountain Meadow, Nevada.z__- ose e ais. (OO. FR 1194) 
Bristlecone, Neraiaeninsssi meron, (30 FR. 1194) : a ec 
Pygmy Sage, ae AE cae (80 FR 1194) 
_ Pinyon-Joshua Pine, Nevada__.--_.---_- _ (80 FR 1194) 
‘Goshute Canyon, Nevada... Bie (85 FR 19367) 
Swamp Cedar, Nevada. oes "(85 FR 19367) 0° 
_ -.-« Shoshone Ponds, oe (35 FR 19867). ° 0 
 Turbinella and Gambel, Arizona... (80 FR 7899) © 
Pine Creek Canyon, Nevada.---.-.-.-... (80 FR 1194) . 
_, Sunrise Mountain, 2 tape sare areal (35 FR 14850) . 
_ Virgin Mountain, Nevada_--.--2-.--L.. (35 FR 9864) 
. Joshua Tree, Utah 2.520225 28. . (85 FR 9864) 
~ Baker Cypress & Lava Rock, California. (30 FR 1194) - 
. Bitterbrush, California____- ee ce Ae! (30 FR. 18224) 
| Lahonten-Cuthroat Trout, Nevada (39 FR 6747) | 
Negit- Island, California ==. fee a (387, FR 18224): 
Piute Cypress, California. iin | (80.FR 1194; Acai 
- San Benito, Coliforms noone (36 FR 16122) 
aa China Cup. Butte, Idaho----—-.=------ es (30 FR. 1194) — 
Grassland: Kipuka, Idaho__-_.2--2222__- -(80-FR 1194) — 
| Halibut Cove ON SCUPA S23 osteo cade FR ane 
- Forest: Study Area, ce ak 
Square Butte, Montanig e487 soe oe (87 ER. aalies Poe bs 
‘Mathers, New Mexico-----_--_-2-22222.2 ‘(85 FR 13670) - 
Guadalupe Canyon, New Metco (36. FR 1T4B1) 
. Link: Flats; ita hies oo es espe 2 ee (83 FR 15915) 
Brewer Spruce, Oreenenneeccececnaneee ‘(0 FR 1194) 
Douglas Fir, Oregon-___-_--_-.-_--.--- (80 FR 1194) 
‘Little Sink, Oregon...---~---~--~~-. Scart “(88 FR Q1167) 
Western Juniper, ano a Sone (98 ER 2279).05 0 
Lost: Forest, ak erremae eae oe dike 88 FR 10825). 


Needle Rock; Colorado... ee. note ‘(87 FR: heal ie 
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“e Contract ‘No, OX 500081057, National 


| ; ieee’ Service | 


On ‘Becunsideration: the “equa 


oe 1 Bules of Practice: Appeals! i yg 

oe sideration—Rules of. ‘Practice: AR 
eo peals: ‘Timely Filing | ce 

When. an. appellant files” a -thhely ; -‘mo- 


. tion-for reconsideration. asking that an. 
na an equitable. adjustment be. increased, — 


‘the effect. is to prevent. finality from 


.s attaching to the original decision and the 
“Board has jurisdiction.to:consider a ‘Gov- 
 ‘ermment response asking that the equita-. 
ble allowance be reduced, even though - 


‘the response was not filed within the 30- 
day period allowed for initial filing of a 
motion for reconsideration. oe 


2. Contracts: Disputes and Remedies | 
‘Adjustments—Rules._ of | 
- ‘Proctice: Appeals:. ‘Reconsideration Pe 


‘Equitable 


When. arguments advanced: in: a motion 


for. reconsideration: eonvince the: Board 


that the formula used in determining ap . 


equitable adjustment was not: the. most 


accurate method but where neither party. 


| submits. a better method, the ‘Board: will 
vacate ‘its. original” finding regarding the 


| ” equitable. adjustment and: make a@ Te 


computation based on the: evidence of 


“Ite. 


| Kendrick, Gearhart & Aylor, Arling- 


- ton, Va, for the appellant ;.Mr, Donald 
“Department. Counsel, 


~M Spillman, 
Atlanta, 'Ga., forthe Government: > | 


Dillard . 6 , 


OPINI ON BY. ADM. IW STRA- 
coke JUDGE PACEWOOD . 


a7 N TERI OR BOARD OF. 
~¢ ON TRACT APPEALS 


: ‘Appellate timely’ motion asked o 


oa “the: Board to reconsider its decision 
of July 6, 1978 (78-2 BCA par. 13,-. 
. 806). That decision allowed an equi- 
table adjustment of $230,000 for a — 
change in the captioned contract" 
‘and . “appellant. alleges’ that the — 
3 amount ‘of the equitable adj ustment 
should be increased to $496,080. 


fly The Government restiondea 


‘to! the merits of appellant’s motion. 
and then, 1 in the nature’ of a cross~ 
‘motion, “alleged that the. ‘equitable _ 
adjustment should be reduced. ‘The 
-Government’s response was not filed | 
‘within the 30-day period allowed by 
the’ Board’s rules: for the: filing of a 
~~ mnotion for “reconsideration. Since 


the effect of the filing of appellant’s | 


‘timely motion was to prevent final- 
‘ity from attaching to the Board’s 
original decision, the Board ‘has ju- 


risdiction to reconsider all matters. 


in the original decision, including 
the portion. of the decision that was 
‘favorable to the party ‘who filed the : 


timely motion for réconsideration. 


Walsky Construction Co. ASBCA 
“Nos. 19875, 20501 (June 17, 1977), 
_ 47-2 BCA par. 12,639; 2. W. Bliss 


Co., ASBCA Nos. 9489. et a, (Su une 


98, 1968), 68-2 BCA par: 7119. 


The Board has given careful con- 


sideration’ to the’ ‘arguments - ads 
vanced. by. each. party... and. to the 
‘evidence’ on. which the parties’ rely. 
Yor reasons which: will: -be discussed 
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in detail later § in | this decision, ‘the 
‘Board now‘concludes that: a: better 
method of: ‘computing ¢ the equitable 
adjustment can be derived from the 
evidence: of’ record. “Accordingly, 
the Board’s original decision’ that 


_ appellant is entitled to an. equitable : 
suse of: ‘2M, 000" As. s perehy = 


eee? 


A ppellant’s Arguinents 


an. moving for. ‘jeeoneidersHion, 


appellant advances a number of ar- 
guments. under. five general, head- 
ings.. Under. the first heading, ap- 


pellant, argues. that. the. equitable ‘ 
adjustment allowed by: ‘the Board 


| pumping costs axoseded, the bid. es- 
timate... by. $7 86,665.42.1 However, 


the:mere fact. that. appellant’s, costs | 


increased. bya substantial amount 


is. not proof. that. the. Government 
was’ ‘responsible. for. the: increase. 


Absent a showing. that the. Goyern- 


ment. caused. the inerease,. or: ‘some 


portion of it,. the i increase. in -costs 
may..have. indicated only. that, the 


bid estimate.was too low. Appel- 


lant’s: argument. does. emphasize the 
desirability of. finding. a.method of 
computing .the equitable: adjust- 
ment which does. not use. the. hid 
estimate as astarting point, - 

- Appellant’s . arguments .. “under 
headings two, ‘three, and . four at- 
tempt to establish the extent of the 
Government’s responsibility. for the 


"2 The figure: used by ‘appellant’ for: the in- 
erease in pumping costs 1s derived by reduc- 
ing the total contract costs by the amount of 
the bid estimate’ for mobilization costs. Ags 


discussed later, the bid estimate for mobillza- | 


‘tlon does not represent an accurate estimate of 
actual costs. See footnote: le an 
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- (86. LD. 


* increased costs. An examination of 


the. evidence..on:.which: appellant. 


bases the arguments discloses that — 
all three arguments are ‘flawéd: by a 
-a. fundamental: ‘misinterpretation. of 
the evidence and by certain assump- 
‘tlons:: which have: no: basis: im: “ithe io 


record, - 

-‘ Appellant assumes that the t testi- | 
mony of its‘ consulting éngineér‘es- 
tablishes that:its“ total’ puniping 


costs. were. increased. first, by... 133. : | 
‘percent, for increased, pumping time ae 
“and then” ‘by an ‘additional 15 ‘per- 


cent for increased” miairnitenarice | or 


down time, all becausé of the'change » 
‘by ‘the- Governtient, “"The* eviderice 
‘does not, support. such assumptions. 


.< With. respect, to..the, increase. in 


pumping: time; appellant’s: seonsult- 
7 ing engineer introduced exhibit A“. 
‘on ‘which: he ‘plotted’ the theoretical 
“amount, ‘of time. that would. have 
‘been spent pumping,. at, each 100- 
- foot location along the 10 ,200-foot 


length’ ‘of the beach, ‘to’ ‘dehieve an 


even" “distribution” ot ‘the contract 


quantity of-1,250,000 cubic yards of 


sand. This theoretical: computation 
‘resulted? in« ‘an: estimate that“even 
| distribution’: 


“could “Haver® “been 
achieved i in DASA. 64 ‘hours of 7 pump- 


7 ing time. Appellant’s” ‘consulting 7 


engineer then plotted a curve based 


on cqppellent’s actual pumping rec- 
cords which.indicated that-a total of 
2748.40 hours of pumping: time 


were required to complete the con- . 


tract. This second: curve showed — 
where the Government’s directions _ 
led to deviations from the even:dis- - 
tribution contemplated by the con- © 
tract. No sand was pumped on the | 


beach south of location 223400 in 
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ie aTea, nearest to the borrow. pit. 
This deficiency was made up: by 


_ pumping additional quantities to 

various locations farther north on 

- the beach and farther from the bor- 
row pit. According to appellant’s 
_ exhibit A-4, the only. measurable 
effect of the. change on appellant’s | 
operations | was that the actual 
#8 pee time of 27 48. 40 hours was 


of 2404, 64 ela for even  distribu- 


tion. 


of 13.3.The calculation is: ‘mathe- 


matically correct: but irrelevant to 


_the process of determining: ‘an. equi- 
table. adjustment for the. change. 


Appellant’s ‘engineer: testified that: 
roughly: $00,000 cubic:yards of sand: 
were involved in the change, leaving 
- the : remainder: of.:750,000 cubic. 
yards placed as required by the con-. 
tract. Since .an equitable. adjust- 
ment for.a: change can take inte con-. 
sideration... only the costs of: the. 
changed portion of the contract,? 2 
the Board .specifically. rejected. ap-- 
pellant’s. attempt - ‘to. relate » the’ 


_ change. to the total pumping. time 


> + which: included: both: rehatiged and 

: unchanged. work, | 
After discussing the: basis for the: 
computation of the increased. pump: 
ing time, appellant’s engineer ad 


oa 


asked (II Tr. 136):: “Q. Now, in 


pee addition to° ‘that ‘18.3: percent in- 


crease, would you proj ject. any addi- 


. 2 Dale vapean: Ine. ¥. United | Staten, 201. 


Ct. Cl. 56, 71 tela 


| Using the: eatininte’ of itidronsed 

pumping time as a: ‘starting point, 
appellant’s consulting engineer con- 
verted it to'a percentage Increase 


tional i increase 5 and: ie 50, ae was. 7 


the basis for that? 93 Appellant’s en- 


gineer gave an extended answer | 


_(ILTr. 186, line 24, to p. 140; line 


24.) in which he stated that, the addi- | 
tional | pumping time made it neces 
sary to add time. for repairs: and. 


additional greasing. ‘He. did “not 
quantify his estimate of the. addi-. 
tional time. for these two operations, « 


Instead, he discussed, at length the: | 
pr ‘oblem appellant had with critical 
velocity . in the 24~inch pipeline: 


| which made it necessary to open up: 


the fuel racks to inject. more ‘fuel. 
into the cylinders, so the engines 
would develop more horsepower for. 
the pumps. The engineer stated that: 
appellant. had. anticipated a. prob- 
lem with critical velocity only on. 


thé: maximum line and had expected. 


that the operation. would. IMprove. 
when. ‘pumping over shorter lines;. 
but the problem remained. for the. 
entire job. : 


~ Apparently _ ‘recognizing ae 


‘most of this answer related to job. 


problems that. could.not be attribu-. 


_ ted to the Government, appellant’s 


counsel interrupted the answer to. 
ask if the engineer had an. opinion 


| as to the additional ; increase in time 


required because of the change by. 
the ‘Governmnet, The, witness did 


not respond directly to the question 
but ‘answered: as: follows. (II Tr 
(141): “A, I realize it is very difi- 


cult to assign a, value. on_ this, but 
I estimate he: spent. 15 ‘percent . 


longer on the job ‘because: he was © 


pushing all of this’ Faachineny, aa 


hard as he, was Pushing it.” — 
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‘It is. ‘Amaeank: fit: ‘nee engi- 


‘neer attributed the additional time 


to pushing the machinery hard and 


that he did not attribute the neces- 
sity for pushing the machinery to. 


the Government. It must be remem- 
-bered that, as a result of the change, 
appellant pumped sand only to 
those locations where he was re- 
quired to pump sand by the original 


terms of the contract. If appellant, 


had a problem ‘with the critical ve-. 
locity of the sand in the 24-inch 


Jine for the éntire northern two- | 


thirds of the designated beach area, 
as his engineer testified, then the 
problem 1 was inherent in the ‘pump- 
ing machinery and would have ex- 
isted even ‘without the change. 


ao: reexamination of the events 7 


-on which appellant. relies discloses 


that the only factors relévant to a 


determination’ of an. equitable ad- 
—justment_ ‘which — ‘may “be gleaned. 
from the: testimony of appellant’s 
“engineer are that the actual pump- 
ing’ time: was. 328.76 hours more 
than his original estimate and that. 
those. additional hours. of pumping 


cost than’ originally . estimated. 
At p. 7 of the.motion for recon-. 
sideration, appellant, suggests that. 
the ‘computation. ‘of his increased 
costs should be as follows:. Bic Wier. 


| Total actual seaone eosts $1; 874; 165: 42 
_Less:. Mobilization... 





Ag-done pumping ‘eostsu— 
Divided by 145 for in- 

oy. -ereased down time: ©... ..: 
Actual. .as—done. costs in= ck 
 ” eveased for additional _ . 
Pumping. 


Bee ae es 
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- 150, 000..00- 


“1, 724, 165. 42 


"40 490,074: 20 : 


[86 LD. 


“Divided by 1488 for in 
ae creased as-bid pump- A SG 
ing. es 


Actual as-bid perrd aborts 


1, 828, 278: 20 
Adj ustment for increased : 





pumping -......--.... . . 175, 996. 00 
Adjustment for increased Pe ie 13, 
down time-—---------- | 224, 891. 22 
Total increased. 
COSIS 3222222555" . £00,887, 22 
Rounded by using 30% to 
$397, 884. 33. ~------- === 4 30205) 


The computation is erroneous in 
each of its steps, beginning with the 


cost. of. mobilization. Appellant’s 

president testified that. his book- 
keeping yielded. only total job costs: 
and. did. not separate mobilization — 


costs and, pumping cosis.§ - = 
~ Since: mobilization costs were im-- 


| volved along with the total cost, it” 
cannot. be-assumed.that the bid esti-, 9 
mate of. $150,000 for. mobilization: 


was the. actual cost. ‘The: two. cost” 


. items for pumping and mobilization: 


are indistinguishable due to: appel~ 
lant’s. recordkeeping: ‘and in these 
circumstances we can’ ‘only: assume 


i, 


| that both costs rose ie: propottionaliy, ioe 
time. were performed. ata Maher * = 


a «9. There. was’ separate item in the bia 
for: mobilization, was there. not.: . 
MA, .Xes, there was. 
-"Q. What was the’ amount’ of that? 
"A, My’ bid was. $150,000.00. for. ‘mobiliza- 
tion and demobilization. sek 
“Q. Ig there any way that you “eoutd break” 
out’ of. those costs you: have. tendered: to ‘the 
Court “here the mobilization and. demobitiza- 
tion costs?, 
“A, It would be quite aimeuit, It-was * * *: 
a lot of it. -was Involved along. ‘with. the total 
cost. ‘We did not, what I mean 1s ‘that we’ did 
not: make a separte- [sic] item in our. ormal. 
bookkeeping of mobilization costs. and pump. 


, ing costs. We just had total job cost. 


“Q, Do you. (expect some pront in pony 
mobilization bid ?* 
“A. Homme) not sory mitch, isa ar tr. 47 J. 
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“kes ees of the ital mobili- 
zation costs may be deduced from 
the evidence of record. Appellant's 
bid estimate of pumping costs. for 


1,250,000 cubic yards, based on testi- 

mee of appellant’s president. (II 
96) was $937;500. Adding the 
bid cotantes of $150, 000 for mobilt- ; 
zation, the total estimated:costs were 
$1,087,500. The total. as-done’ cost 
for the contract of $1, S74 165.42 rep- 

resents a 72-percent increase over 
the bid estimate. Seventy-two per-_ 
cent of $150,000 is $108,000, bring- : 
ing the total estimate oF mobiliza- 


ed 


‘tion costs to SOK, 000. . 


*.. She: estimated as-done } pumping 
ae ees. then becomes $1,616,165. 42. 
- ¢$1; S14, 165. AQ ‘minus $258, 000. 00). 
instead of $1,724,165 42 as aan 


by. appellant, 
‘The next step in appellant’s com- 
putation, 


not caused by” the Government. 


Secondly, even if the increase in 
time could be attributed to the Gov- 7 
ernment, the evidence of record ° 
» does not. support a conclusion that: 
a 15~percent_ increase in total per-- 
formance time translates directly 
into a 15-percent increase in costs. : 
.. It is: apparent that fuel:costs de-’ 
lined © or ceased. ‘during ‘periods ; 


dividing the as-done 
pumping costs by 1. 15 for increased, 
down time,. is erroneous. for two. 
reasons. As discussed above, | the~ 
- testimony. of appellant’s: engineer 

- -was.that. it took 15: percent. longer. 
to perform the job because the ma- 
_ chinery was being pushed so hard. - 
Pushing. the “machinery. was re~- 
quired to.overcome a critical. veloc- 
ity problem.in the line and was. 


when. the) pumping operation. was 


| shut: down so it cannot be assumed, 
that an increase in total time. spent 
on. the: contract because of shutdown 


resulted - In ae commensurate Ip 
crease in. costs. Fur ther, the correct 


_ correlation: between. increased per- 
formance . time. because of shut- 


downs and increased costs cannot, be 


determined in view of the testimony 


of appellant’s president that. his 
bookkeeping aie only total. 


| costs. . 


The final step i in appellant's com 
putation uses the percentage rela- 
tionship between the estimated in- — 


crease. In pumping time and the - 


total actual pumping time despite _ 


the. testimony of appellant’s engi- 


neer that only about 40 percent: of 
the work was. changed. phe 

The entire calculation. ‘suggestéd . 
by appellant is so filled with errone- 


ous interpretations.of the evidence 


and unwarranted assumptions. that | 
it offers no- reasonable basis for — 


computation of the equitable ad-. 
_justment to which appellant is en-_ 
- titled as .a result of the. Govern 
~ment’s change. : 


In the. original depisio & on “the | 
amount of the equitable adjustment, | 


the Board used the estimates of ape 
 pellant’s engineer that roughly 40 
percent of the work was changed 
and that the contract could have’ 


been. performed i in-2494:64 hours:of 


| pumping. time to compute that the: 
changed work .could. have’ .been. 


pumped in 969.86 hours’ (40 percent 
of 2424.64). In argument number. 


four,” appellant ‘alleges that the _ 
| work which 5 was s changed, could have. 
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been performed in » 743. 73 hours of 


pumping time without the change, 
citing “the - pumping calculations 
which were used in plotting the even 


distribution curve in exhibit A-4; 
- While these figures show’ that 
500,000 cubic yards at the south end 

have been 


of the beach could | 
a pumped in an estimated 743.73 
hours, not all of those 500 ,000 cubic 


yards were displaced as a result of 

the change. Appellant’s exhibit A-4 
shows that more than 100,000 cubic 
yards from locations 223400 “to : 
929500 were ‘placed where the ‘con- 


tract ‘required. The exhibit also 


shows that additional displacements | 
further north amount. ‘to less than 


50, ,000 cubic yards.* 


This examination of exhibit A4 
in conjunction with ‘the pumping 
calculations cited in- appellant’s | 
motion leads inescapably | to the’con- 
clusion that the estimate by appel- 
lant’s engineer that roughly 40 per- 
cerit of the work was involved inthe. | 
change was a very rough estimate going analysis that the Board® has: 
indeed. His own chart shows that. 
less than’ 450,000 cubic yards were 

changed rather than 500, 000". 9 


percent | of 1,250. 000). 


[2] Accordingly, ‘the. Board: ig 
now of the opinion. that its reliance 


on the estimate of appellant’s en-. 
the motion) based. on. the contract. 


price. This calculation. does not take: | 
increased, pas 


gineer, : regarding the number of. 


cubic yards involved.in the. change, | 
fcr oe enum consideration. ‘the. 


: costs resultin 1g. from. the change and . _ 
cannot constitute a: proper. basis for, 


was yunwarranted., 


“<The ‘genle aise in appellants exhibié rare 
and the nature of the: curves do not” permit: 


a. precise determination of the cubic: yardage 


= piped at each: location. An estimate can be’... 
made from: the fact that.13,586.97 cubic yards- 
- would have: been pumped at each location: ex-:: 
 eept for: transition areas in order to: achieve | : 


even distribution’ ag called for in the. contract. ' 
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The Board also followed appel-_ 

lant’smethod of calculating that the . 
percentage. of increase-in. perform: 
ance time due to increased: main- 
tenance and down time resulted: in 
the same percentage of increase.in 
costs. As ‘indicated above in the dis- 


cussion -of: appellant’s calculation of | 


its estimated increase in costs, this 


: approach: failed to'take into. accotint 


the absence of any fixed relationship 
between additional ‘time. required 
for = performance © and: additional 


: costs attributable to-the changes. : 


‘Finally, the: Board” applied the 
percentages of increased. pumping 
time and increased: maintenance to 
appellant’s bid estimate of pumping: 


costs for the changed work as°a' 


starting point for the calculation of 
the “equitable: adjustment. We are 
now persuaded by appellant's: sargu- 
ment No; 1 that the bid estimate was 
unreasonably low ‘and should not be’ 


| used’ in such” calculation.” 


“Tt is upon | ‘the basis of ‘ns foie. | 


vacated ‘its finding with respéct to: 


the’ amount of the eutiitable east 
| ment. : Z 


“The ‘Goverdinenty ‘eross-thotion 
for reconsideraticn to ‘reduce the 


amount of the equitable adjustment. | 


submits a. calculation. (in, item 10 of 


determination. ofthe equitable ad-: 
justment. On oral argument, the: 


Government: further suggested that ee. 


an 303,612. cubic aed of sand: 
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were: + displaced: in fe change and | 


that-use of that figure in the Board’s 


. formula would reduce the amount 


of the equitable: adjustment. Gov- 
ernment . Exhibit ~ GX-2, “from 
which the figure: was” derived, is 
‘based ‘on'the measurement: of aand 
removed from the borrow pit and 
is not. sufficiently correlated ‘with 
the discharge points on the beach to 
enable a ‘determination of. the 
amount of sand involved ‘in: the 
change.” oe a 

| Ber the’ reasons stated. the 
Board hag determined that: the for- 
mula it’ ‘used in the original compu- 
tation of the equitable adjustment 


was not as. accuraté a, meastré:as'lS 
-detérmining * the. 


. available’ “for > 
amount of ¢ excess costs properly at- 


 tributable. to the -change. Neither 
appellant - nor the Governinent has | 
offered’ an ‘acceptable 1 method of de: | 


termining such costs. The evidence 


of ‘record’ provides a, basis for stich | 


a determination, however,” 
“AS ‘discussed ‘above, a: asmunbe 


: estimate of appellant’s total pump-— 


ing costs is $1, 616,165.42. It follows 
that: the total’ ‘pumping time re- 
quired for completion of the. con- 


tract, 2748.40 hours, was performed 


ata cost.of $588.04 per hour. This 


computation includes all‘of the ad-_ 


2 ditional. costs: of maintenance: neces- 


‘sary to: perform the hours of pump: : 


4 ‘ing,. without resorting to the use. of 


ae percentage. estimates; . 


In our eariler decision, we » found 
that the estimate. Of 823.71 6 increased 
pumping hours: as a result of the 
: ee “was. accurate since > it Was 


based on - appellant’s . ‘experience - 


with. the. same equipment in per- = 


forming. @.prior contract utilizing | 


the same borrow pit. Our reconsid~ 
eration discloses. no reasons for — 
overturning that finding. We there- | 


| fore find that the i increase in pump- . 


ing hours caused by the change’ Was — 
performed. at a. cost of $190,388. 83. 
($588. 04. x 828.76)... 

-On the. basis of the testimony ‘of 


‘appellant’s - counsulting | engineer, 


the increased costs involved in: ‘per-. 
forming. the. original - estimate of. 


2494.64. pumping hours cannot be 


attributed to the Government, since 
they were the result of. pushing the 
machinery hard to: ‘overcome :a criti- — 
cal.velocity problem in the 24-inch | 
line : which: persisted ° throughout . 
the ‘performance of the. ‘contract. 


‘Such increase would. have. occurred 


whether: or-not the contract was 
changed. When the Government-_ 
directed. change: caused additional 
hours. of. pumping: in. a. high: cost — 


_area, the Government is: obliged. to 


pay for those costs at the'rate. actu- 
ally being: experienced: by appellant. 


at the.time of. the change.® Payment, 2 


at the unit: prices specified In: the 
contract would -not: be: adequate: 


: Caen in. view. of: the’ mas 





-8 The -proper. method ‘at r computing, an: eel 


_ table adjustment is the reasonable. ‘cost .of: the’ i 
extra work-and ‘materials ‘plus profit. Bregman ... 
- Construction Corp.,: _ASBCA. No... 15020 ‘(Apr. 
18, 1972), 7 . 


72-1 BCA par, 94111 at pi 43 41s, 
Actual’ costs incurred. by the contractor : are 
presumed to be reasonable and. establish. : ae 
prima facie. case for: recovery. Ocean Technol. 


. ogy, Inc., ASBCA‘No, 21863 (Apre 28,1978), 
‘78-1 - BEA par: 18204. Although thie presump- 
tion ‘is - ‘rebuttable, ‘the ‘Governnient did. not 


audit appellant’s ‘costs: and has not: otherwise 


‘orercome the presumption, 


terially increased eotta inh uabie : 
to the change. Accordingly, the 
- Board finds that appellant is en- 


Z titled to the full cost of performing 
the additional ‘hours. of ‘pumping 
 -saused by the change i in ‘the sum ao 
= $190,383, Cy es eee 


Appellant’ argues’ on p. 9 or its 


| tition that the limitation of 15 per- 


cent of actual necessary costs ‘for 
a profit contained ‘in “General ‘Provi- 
gion No. 32° of the: contract should 
not apply since thé préferred meth- 


7 od of pricing’ a: change. under. that 


‘provision is’a stated himp stim price: - 


* hegotiated i In: advance. between the 
contractor and’ the ‘contr acting offi- 
cer. "The lump sum, in appellant’s 
view, would not have limited profit 


Jant’s. assertion, General. Provision 


No. 82 gives. the contracting officer. 


the election, for any reason,-to use 
éither the lump.stim method-or -ac- 


tual necessary costs plus’a fixed fee 


not-excesding-15 percent. for profit: 


_ Further, appellant: did not. recog- 


flize until most of the-contract had 


_ been’ performed ‘that the Govern: . 


mmeni’s: directions -as: to: the place- 


tment:'of the sand had .cansed. a 
4 change. é Consequently, the contract-_ 


ing officer did not have the oppor- 


tumty. to negotiate: a lump: sum in. 
advance Sad had no choice but to - 


7 5: he oe 
electto follow the sécond: metho _ the matter to the contracting officer 


4 for determination of the amount of 
“ Interest. tobe: ‘paid from Dec. 27, 
1973, to > the date: oF moni a. cone 3 


| for determining. costs and profit. 
ih its’ original ‘decision on the 


amount of the equitable adjustment, : 


8 Appellan’. first. notlfied ‘the contracting of- 
- cer. of his-claim for,a; change; byletter of Aug. _ 
7) 15; 1973. (Appeal. File xh: 19). Performance. ae 


big as wee ere Bas 


on ‘Sept. 19,. 1978. (Appeal 2 ile Mxh, AA). 


DECISIONS. OF. van ‘DEPARTMENT: op TH INTERIOR 


 * (86 LD.. 


‘ “the Bean foand the 15-percent ae 7 


itation to be binding and.no valid . | 
reason has: been: advanced. for. a: 


. different. résult. We therefore com 
pute the: profit as 15 percent of 


$190,383.83 or $28,557.57. The total 
equitable. adjustment to which ap- . 
pellant is: oe 1s. therefore the 


sum $218 OAL. 40. 


‘With: respect. to Snterset, ‘appel- 


lant asserts in its: argumerit, No.5 


that the Board should. determine the 


interest. instead’ of returning. the .. 
Inatter to. the. contracting: officer. - 


The payment. of interest. élause | 


which the ‘Board found applicable | 


provides that. Anterest. shall .run 
from the date of the written, appeal 


_to-the date. of mailing to. the. con- 


to 15: “percent, Conitrary: fo appel- - tractor of: a. contract modification — 


carrying out the decision of the 
Board.” As the Board cannot deter- ‘i 


mine in. advance when the. contract- | 


ing: officer will implement. this de- 
cision by mailing such. modification, | 


_ the duration of -the. period. for 


which interest runs must necessarily = 
be determined. by: the action: of the 
contracting oflicer, .. ds 


- Conatusion 


“On reconsideration; “the Board 


| finds that appellant is entitied.to 
an. equitable - adjustment. in. the 


amount of $218,941.40 and: remands 





‘7. See fn. 6 to the Board's ‘decision of ‘July: 6 


1978. - The. parties. stipulated . ‘thet. interest oan 
shoul) run from Dees’ 2T, 1973 aC Tre 17). 


yo ee o. ae ¢ an a t as 
moi oon Meh ‘9 \ Ra careers es 
ide . Ae 


fe “Russert, O. Lyner, | Se hee 
| Administrative Judge, . ig 3. 


| 3 39. TBEA. 272: | ee 
* Decided February 1, 1929 | 
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‘trast modification 
this decision, pursuant, to the appli- 
cable payment: of interest clause. 


ee G. Herperr Pacicircon,. 
Pas | Adminisirative Judge, 


| Wu Coxcur:* 


Wu: oe ‘MoGnaw;- a S 
e Chief Administrative Judge. aot 


BUREAU: OF: LAND 
“MANAGEMENT — 
oN. 
_ HOLLAND LIVESTOCK” 
“RANCH: ‘ED. AL. — mk 


Appeals: ‘fyom decisions: by Ohiet ‘Ad- 


‘ministrative’ Law J judge: L EK. ‘Luoma 
| (California 2-79-11 (8C)) and Aditinis- 


trative Law Si udge Harvey C. Sweitzer 
(California. 2-75-2(8C)) finding ap. 


pellants liable for-willful and repeated 
. grazing ‘trespasses | and: reducing’. .AD- 
 herimaele ‘grazing. privileges... ace 


: - California 2-77-12 (Soy is éfitemed ‘as 
| ‘mbdified; ‘California : BER (80). As ; 


affirmed as modified. 


: i Administrative Presale Burden : 


“ _ of Proof—Administrative Procedure: - 4. “Bstoppel-—Federal-¥ ‘Employee. a | 


Officers: Authority: to Bind Govern- 
| ment---Grazing, Permits. and Licenses: , 


8 Administrative J idee ‘George s, “steele, Jr. > 
who participated: in. ‘the. ‘Board’s “decision of 
July. 6, 1978, ds | BO” ‘Totiger’ a _ member of the . 
Board. ae. : a Aes 


implementing | 


Devisions-— Administrative cian 


~ Hearings—Administrative Procedure: 
| Substantial Evidence—Evidence: “Bur- 
: den of Proof—Evidence: ‘Sufficiency 


: After- holding. a: hearing: pursuant. ‘to* the | 
. Administrative . Procedure‘ Act, anad- 


ministrative law judge may. “properly 


- find that a person has committed a grag 


ing tréspass if that finding-is in accord- 
ance with. and. supported: by. age ) 


- probative, and substantial evidence... 


- 2, Evidence: Genevally—Grazing Pe 
mits and Licenses: Trespass—Rules of 


Practice: Sridanse-Tapkpass: | cone 


ure of ‘Damages -- 


| ‘Where. ihe evidence as to specifi: ‘tres- , 

~ pass indicates that’ of a number of cattle 
soe counted: some were. located .on private. 

: intermingled Jand, but. there ‘were no bar- _ 


riers, either: natural or : artificial, which - 


would have prevented the cattle. on: ‘pri- 
. vate land: ‘from going onto the: public: 
‘land, it is proper to find that all cattle 


counted’ would ‘tend to consumé. forage 


at -a-fate ‘proportional to the ratio oft 
forage: available: on! i sae and manne 
danday os aes 

8 Bstoppel-— Federal’ ‘Bnblayesd and 
| Officers: - _ Authority. to. Bind -Govern- 
ment—Grazing Permits and: Licenses: ) 


Generally 


: Estoppel to preclude. a pehare of oe 
is not invoked against BLM where BLM’s | 
partially. completed: fences on’ Federal 


land. do not restrain cattle. and. there: ig 
no- evidence | ‘that ‘BLM’ ag greed | to. con: 


re atruct’ and/or: maintain said fences: for . 
i fhe benefit’ ofthe’ grazierj.and-such gra 
'  - gler was: af all, times. aware - of these 


facts. 


Generally Space ee Sao ee ner 


‘The ‘grazing regulations ( 43 Orr: 4140: 1. 


(b) (1),. intér alia): (formerly 43 CFR 
‘4112, 8-1 (ay and: (be): “place: tlie. respon: 


_ gibility..of controlling: cattle. squarely: On 


the. grazier, and. Government: range man- 


woe 


| agement ‘policies as. implemented, under. 
‘acts of Congress ‘cannot be’ asserted ‘to: 
-bar.sanctions.where trespasses have been — 
proved, or: to: peachy baile: oe \ alleging” 


| trespasses.. 


eer 


5. ‘Grazie. Permits aa ee Gen- 
| erally—Grazing Perniits‘and Licenses: 


Cancellation or” iain 
Permits: and. ‘Livensesi oo 


sedes 


that téspasses: “were @iitul,” grossly 
. negligent, and repeated:-will not be dis- 
_turbed, on. _ appeal . _where.. fhe record 
aniply. supports sueb, finding, ., a8 


aialiy.-Sraskie Permits aad A igeneee 


Cancellation . or © Reduction—Grazing ~ extends. into Nevada abutting on 
. 3 


«the Winnemucca Distriet“in’ Ne- 

yada, A fence. with Several. cgates a 
partially* ‘divides’ these’ ‘two. areas. | 
_ The trespasses. in: 2-752 were ale 


| Permits. and Licenses: ee 


eteet 


: istrative law aiden’ for. tees: are 


supported ; -by. the. records: and: comport 


with the proscriptions of the regulations: 


they will not be modified on appeal. ex- 


-ept insofar as they conflict with respect | 


to. a particular Corned ‘in: a patiienkiir 
: grazing district. ae Lee 


| APPEARANCES: Jack:D, Dwosh, , Esd 


‘and. Robert: RB. ‘Lee; Esa.,. Covey: and — 


Covey, PC. ‘Los - Angeles, Calif,” for 


appellants; Bryce. Rhodes, Esq.; Haw-. 
Kins, Bhodes,. Sharp. &. Barbagelata, 
Reno, Nevada, for. intervenor John | 


Hancock ‘Mutual. Tiife: ‘Tnsuranee. €o.; 
Burton. J, Stanley, Esa., as. and J ames E. 


Turner, Esq., U.S; Department ofthe — 
- -‘Tnterior, Office of the Regional Sélici- 


tor; Sacramento, Galif., ‘for the Bureau 
of Land ee ee 


“DECISIONS: ‘OF ‘THE: DEPARTMENT OF THE: INTERIOR’ 


| OPINION BY ADUINISTRA- 


_ TIVE: JUDGE. FISHMAN | 


INTERI OR BOARD OF LAND | 
: APPEALS 


‘These ‘are “donsolidated Boots 


from’ ‘separate decisiong by Chief 


Administrative Law Judge. L.. K. 
Luoma (California 277-1, June 13, 
1978), and®. ‘Administrative Taq 
Judge:-Harvey: GC. Sweitzer (Cali- - 


fornia 275-2, Aug. 4, 1978), find- = 
ing appellants liable’ for. monetary o 

> damages for willful and: repeated 
grazing trespasses, and reducing —_ 
| appellants’g ‘grazing privileges, — | 


- The decision :in: a7 5-2 involves 


= the : ‘Susanville . and ‘Winnemucca... id 
grazing” districts, - “The: Susanville = 


District is’ mostly i in California but 


leged. to-oceur in both: “grazing: dis- 
tricts’ within. the. Cal-Neva: Unit in 
the.- ‘Susanville, ‘District, .and:-the 


-_ Buffalo Hills Resource en ofthe 





Winnemucca District. Appellants ’ a 


owns, lease or control:areas of priz 
vate land in both districts which are 
intermingled with. public” Yands’ 
John J..; Casey, appellants" control- ae 
ing owner, held a. ‘license to graze 
3 ‘cattle’ in the Cal-Neva Unit ( ea a 


valle} er te 28, ae an 7 





1 Holland. Livestock } Ranch is & ‘¢o—partner-. a 


-phip. composed of three. corporations : : Bright- 
Holland — Co. ans 


’ Maremont—Holland Co., 
‘Wemeroff—Holland ‘Co. John J. Casey. owns 


_— controlling interest in all three. 


“188 LD. ¢ 


and ieee of 
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tiines 3 pertinent to thé devial on in Qn 


—TT-1, Mr. Casey | held no license in 
the Cal-Neva Unit. At.all ¢imes rel- 


evant to the proceeding in 275-2, 
Casey held’ a licetise to graze cat- 
tle in the Buffalo Hills: Resource | 


r ‘Area. (Winnemucca). 


The proceeding in 27 59 aayolees - 
15 alleged: trespasses in. the Susan: | 
ville: District and- 10-alleged tres: — 


“Each. of these: isswes - aa pe. dis. 
_cussed.in-turn- having reference. to 
the. findings. and -conclusions-of the 
| decisions. appealed. from and-to the | 
arguments - ‘made. I the. Pees 


: passes * ‘in the ‘Winriemucta‘ District: 
The trespasses,, as to number of cat- 

tle involved, periods: of time, AUMs 
= consumed, and location are: summa; 


‘yiged ina table. on pp: 225 ae J ee 


7 Sweitzer’ s decision. 
“The. proceeding | in Pat “Con: 


? cerns three trespasses, all alleged. to: Doe 2s ee 
have: oosurred’ in ie Susanville D Dis: - 


; trict’ : 
An. ‘Both ‘procderiie ‘His corn 


mercial: rate. for. forage: used ; (both 
grazing” “districts) “was: 8. 50. pias 


AUM. 


in. their. opening: -priefs and acknow1- 
edged by the Bureatiof Land Man- 


agement (BLM), are fase as 
| | inony_ of ‘Mr. Simpson, 2. ‘Heensed 


follows: 


"A. Whethier the evidence’ was 1s suf 7 
ficient to show the physical location 7 
0f the: cattle” ‘allegedly i in trespass}. 


BB. Whether cattle: may ‘be consid- 
ered. to be in trespass. while located 


‘on private, unfenced land because:of 


| unrestrained Access to: public lands; 
GC. ‘Whether | BLM: 


certain fences, and because 083 its 
aes 288-716 T9—— fs iP ae oe 


Phe i issues, as stated a aipipatlaita - 


“should — “be. 
| estopped to. allege trespass. because | 
ot failed to construct. and, maintain 


management policies on athe Federal 
rarige ;- | 
D.. ‘Whether. a element of will : 
A lneag! was proved;-and . 
E. An additional. suggestion 
made by. GEM in its brief is that 
one, of. the sanctions. (reduction. of 
grazing. privileges). imposed by 
Judge. Sweitzer 3 in. Q-T52: was not - 
sufficiently severe, = 


briefs. , : 


, ‘ shat . 
pees aa RES 


“Appellants? contend that’. ‘the _ 


: viiéthoas ‘employed’ by BEM: to de: 


termite ‘that. cattle | ‘were trespass- 


ing were fraught ‘with “errors and 
irregularities; as.a result it was ‘not. : 
‘ aceurately’ shown’ that, cattle: were. 
Tn. fact: “trespassing in any specific | 
“instance. Appellants de: not. enu- 
merate’ specific: instances, “Fhey base 


this general argument on the testi- 


dand. s surveyor: who. stated that the 


‘planning unit: maps used by BLM 
, to" ascertain: the locations :of cattle : 
owere. jot. ‘accurate. However, ‘Mfr, 
Simpson also testified ‘that no: bet-"_ 


ter maps were available and that if 


a survey: were not. available. he 
would .use the maps to determine 
trespass. Moreover, he could: ‘iden- 


tify. no specific i inaceur aces in ‘the | 


maps.. 


136 
As stated in J niga: Luoma’s ae 


cision, BLM. employees. also ob- 


served trespassing. cattle from an 


: airplane and from horseback, They : 
ascertained the location of the ani-- 


mals ee sighting geographical : ‘fea> 
- tures of the terrain ; used U. Ss. Geo- 
logical Survey (USGS): topo- 


graphic maps and planning unit 
- maps, checking land status against 


| master. title plats. In addition cattle 
were identified by brand. i udge 
Luoma found that. BLM’s methods 


~ “entailed. more than’ a cursory: in- 
spection of the: animals” and that — 
the “aerial surveys’ supplemented 
by. ground counts and brand in: 


spections were sufficient to “estab- 
lish the fact and duration of the 
_ trespasses” (2-77-1, p. 6). 


a findings as to:this i issue at Ps 16 
of his decision i in 2-75-22 


= Although it may ‘very. well: be Anat: these 


. agents of the BLM can ‘and do: ‘make. mis-— 
takes in estimating. distances - -on. the _ 
ground, I find from their’ testimony that 


they are experienced map. readers and I 
accept their estimation. as: sufficient .in 


7 ‘determining the cattle’ 'S approximate Io- | 

i. cations. Respondents have failed to prove 
or even: introduce evidence to show that 
the cattle were not, in fact, found where 


| agents of the. Bureau: of Land ene 
ment testified that: they were. found, 


| Judge: Sweitzer gave the following 
summary and- evaluation: of. Mr... 
& Simpson’ S. testimony > | 


ee {He}: testified that ‘to deteiintiic whether 
=e particular parcel. of land was, in fact, 


“private or public land, he.would initially 


Piss 


consult the deeds at, the local courthouse | 
of the county in which: ‘the land’ is. 
.-Joeated... Apparently . this. . 
would give Mr. Simpson a sufficient legal 
description of the area concerned. Then 


DECISIONS: OF. THE, ‘DEPARTMENT OF: THE INTERIOR | 


information — 
method described by agents, ofthe. Bureau 


‘188 & D. 


o 4 ie would utilize local maps: of the area, or 
“including U.S. Geological. Survey maps, _ 


county maps, road maps, and other maps. _ 
of record, to commence actual search for 


, original ‘section’ corners ‘established by» 


the U, S. Government: Land Office sur- 


: veys of the late 1800s. Then, through 
surveys, he would. lay out the actual 


boundaries of the land in question. He 
also testified that master title plats are 


_ useless: in determining actual locations 
on the ground.: “Apparently, this. is bee. 
cause the master title plats may give in-. ne 


dications of: ownership ‘on. the- public 
domain. ‘in, terms of sections; however, 


knowing. the ownership of a particular — 
section does not: assist: in - ‘determining 
where that ‘section ‘is located. He ex- 

plained the’ ‘physical location. of any” 
given. section can only be affirmatively 


established by a survey working . aoe 
well-established - section corners. . He 
stated’ that the. location of sections om: 


'-the planning unit maps could be: as.much — 
aga mile off from their true-locations. 
Judge Sweitzer made. the dcllow- 7 


Despite this, Mr. Simpson did not testify = 
as. to whether any ‘given. section. bound- 
ary ‘on the: Susanville and Winnemucca 


4 maps is, in: fact,’ “as” much’ as a-mile off 


from its true location. ‘The. most he would - 
‘say about the accuracy of these maps for 
determining section. boundaries. were 


that they provided’ te general indication 
‘of the areas’ distinetion between paerat 


and public lands.” <2 


: 215-2, p- 16, 


| Judge Sweitzer’s conclusion 3 is as 5. 
follows:, a | ; 


Although I do not dasetions Mr. ~, Simpson's. ee 
| testimony regarding the procedures | that 
a professional surveyor would undertake 
to" ‘establish’ boundaries on private lands, 
“ Tdo question the: necessity. for ‘such a 


procedure in-order to. determine the loea- 
tion of trespassing animals. T.-find . that 
such a procedure as he described to, be — 
unwarranted and unnecessarily expensivé tg 
and. ‘time-consuming ‘for © purposes of 
proper range: management,’ mand that: the 


of Land ‘Management is: sufficient ‘an es- . 
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tablish a prima facie case as. to whether 


- @attle aré found. :on. public or private, | 
| Although ° ‘respondents have at. — 
 terpted to cast doubt upon the accuracy - 

_ of such a method, no ‘evidence was intro- ; 
duced | which - shows, - in. fact-that the 
_ agents or the Bureat or Land Manage- 
- Ment-had ‘erred in theit ‘déterminations. 


absent = tontrary probative oS 
ministrative Procedure Act, a decision 


lands. 


Therefore, - . 
evidence, I accept: the. government ‘testi- 


mony as to: ‘whether: cattle were. found. on 
public: or private lands. ‘The resulis ‘of 
this finding with respect to each: trespass 


; bh Conclusions. section ca 
“is shown in t s | . would. ‘dispel. all reasonable . doubt. 5. 


. this decision. 


2158p i 
meee The Seis nee from | 


set: forth 3 in detail the evidence re- 


passes may not have been “substan- 


tial”. as required: by the Adminis- — . 


trative Procedure. Act, 5. U.S.C. 
oh 78 556(d) » (1976) . which reads in 
part: “A. sanction ‘may -not be im- 

- posed or rule or order:issued except 


en consideration of the whole rec-. 
 ord.or these-parts thereof cited by a 
party and supported :by-and in ac-_ 


_ cordance. -with the reliable,. proba- 
tive, and substantial evidence.” Sub- 


stantial evidence has been.described. 
asthe kind of evidenee ; a-reasonable — 
mind might. accept.as.adequate to 
: support a ‘conclusion. | J oli. LW. 


= NS ¥. (Gos0)) 204 2d 516 (oa Gir. 


as follows: : 


~ 1959). cert. aoe 860. US: 931 a 
: (1959). In Bureau of Land Manage- . 


Ment Ve Ross Babcock, 32 TRGA 174, 


"183-4, 84 LD. 475, 479-80 (1977), 


the Board. stated . ‘with respect to 


| sufficiency of evidence: oe 


In a hearing held pursuant to the Ee 


must. be. AD accordance. with and- sup- 


- ported. by reliable, probative, . ‘and sub- | 
= stantial evidence, but. the decision. need 


not be supported by. so much evidence ag 


U.S.C... § 556(a). (1970). Therefore, on 
Administrative Law. J udge may. properly. 


find . a grazing ‘trespass. has. een com-— 
| mitted where there is reliable,. probative _ 
| and substantial evidence, of the trespass. | 
~ Ted upon to. substantiate. the indi- | 
vidual trespasses found, by the. ad- 
- ministrative law judges to have oc- | 
ee i he ene present - lenges. fall short. of demonstrating 
to the Board -by- appellants were: 
7 fully considered by the: judges. On | 
appeal, appellants: suggest in addi+ 
‘tion: that the quantum of evidence 


adduced. to-support the alleged tres- - 


- Both decisions below: more: than 
imect this test and appellants? chal- 


error therein, Accordingly, we-find - 
‘no.reason to disturb: the: ‘findings. 
and | conclusions: of either decision - 


with respect ‘to the issue of! ‘sut- 


ficiency of evidence to Prove cattle 


in trespass, i ee ere ee 
ede Broth Wee: 
We. turn now. to the second. i issue 


ete is whether cattle may be con- 
sidered'to be i in trespass when they 


have unrestrained | access to the pub- 


lic lands. J udge Luoma so ruled in 
77 ‘1, “However, Judge Sweitzer 
In 2-752 distinguished’ Babcock, 


| supra, whére the Board held that in 
some: ‘cases ‘cattle ‘found and counted | 
on unfenced private, lands. may, be 


presumed: to. obtain.; portions: of 
their: somee t from: the basis _ 


ree, at, 


- First, Babcock’s nnd were. dorly: un 
fenced, thereby allowing more freedom 


: 138 = 


for cattle to arift across private land . 


| chances of drifting. Secondly, the facts 


in Babcock suggest that appellant. there. 


could utilize his lands. only in conjunc- 
tion witha federal license, whose terms 


he violated by turning the cattle out early. 


without effective restraint. Here, Te 


of the alleged trespasses within the Su- 


ganville ‘District, and aE is not apparent ; 


that federal lands’ must be utilized m 
: evidence, 


_ order ‘for thei to utilize their own ‘lands. 
This factor was an important ‘considéra- 
tion in Nick Chournos, “A~29040 (Nov. 2, 
[6] 1962); a case ‘ited by the Board. to 


support its holding i in Babveock. Moreover, 


although there is no: indication in the de- 


- cision of: the. Size’ of. the parcels of land» 
in’ ‘Babcock, the areas’ of land involved. 
could have a..bearing.. on. the. validity of — 
the presumption’ that eattle considered. as. . 
a ‘whole, would ‘obtain a ‘percentage of. 


their forge from the public lands. In the | 
their forage from the public lands. In the | barriers, artificial ¢ or-natural, which — 


instant” case,- respondents control exten: 
sive: holdings‘ inthe Cal-Neva Common 
| Allotment and the effect of.a. Strict. appli- 
cation of the rule in Babcock. ‘eould :con- 
ceivably have a. devastating. impact: on 


the use of respondents’ private lands: For’ 


example, if but one cow of 2. ‘herd of sev- 
eral hundred should stray through a 
break in a fence surrounding a large; pri- 


vate ‘ranch; the government might “con- 


sider the fence as ineffective-and: trespass 
the entire. herd. There is no evidence in 
‘the . record as. ‘to the total. number. of 
Casey cattle grazing on ‘private. lands. 
ence - the reasonableness of the. use of 


the presumption: As. Miffienlt, to: "assess: ae 
"did not trespass cattle’ found ‘within _— 
such fenced areas, It states thatthe . 


this case. ¢ bre ee 


. Many factors other. es tenis ( ech 


as the quality. and - quantity of forage, 
salt licks, availability. of water; and ter- 


rain features). may limit: the movement 
of: cattle from. private to publie lands, In. 
this. case, the government has. ‘generally. 
failed to present any evidence other. than | 
the. poor fence conditions to show tres. < 


asses of: those cat le“ co ivate 
peeked as tle” os on brit To - AHBTA; 1-640, 1-704, 2-27, 2-60, 
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lands. Presumptions against the respond- —_ 


| bouidaries, In. the. present case, the evi- > ent3 in a case of alleged trespass should 3 


. dence ‘shows: some. fencing, albeit. with - 
=? gaps, which would tend. to decrease the © 


be used with care and.I am unwilling to 
apply SO strict a2 presumption on.the basis 


of the evidence presented here. Thus, as 
applied to this-case, I find that only cattle 
observed on the. federal.range may be 
counted asin trespass absent: reliable, 


probative: cand substantial evidence that | 
cattle. found on private. land.would tend ~ 


spondents have no. license in the areas to consume-forage at a rate proportional 


to.the ratio. of forage: available. on. private 
and publie lands:.A. review. of the record 
on .the:. Whole does, not. _ provide: such 


275-2, p pp. 10-14, 


BLM has appealed Siege Saale: 
Zer’s, holding, contending that. thé 


facts sdduited’s ‘in 2-7 529 fit squarely : 


within ~ the’ Babcéck® tule. BLM — 
asserts’ that ‘in’ ‘virtually’ every case 


where cattle: jwere counted On-priv? 
ate lands, ‘there ™ ‘were nro. fences or 


would'in any way impede the Gattle 
from. entering “the public land: 
BLM cites several transcript refer: 


- ences: where the. ‘question: ‘was asked 
whether “there was" any” “physical e 
barrier’ which ‘would in’ any’ “way 

inhibit “the cow ‘that. you observed” 


from walking’ orto land owned’ by 
the United States. In each case, the 
answer was in’ the negative.? BLM 
concedes’ that appellants did have 


certain fences’ whith. were. not in 


“excellent shape”. but-asserts that. it . 


trespasses for which it Sought dam- 
ages were: for cattle: uniformly lo- 


cated on: private intermingled Jands ; 
‘where: no ee ae eer either 





“athe: transeript. references are: 2-5-2 PP. 
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: arene or “artificial, ‘would . have. 
prevented the. cows. from entering 
the public lands. 


. dudge Sweitzer: (2-7 5-2, p. WY ). 


accepted the Governments. -testi- 


mony as. to whether cattle were. 
found on public or private. lands, 
and this finding -is. reflected, i in. the, 
conclusory. section: of. his. decision. 
with. respect to, each | trespass. liti- 


gated. On p...23, the judge stated : 


“Cattle. counted: on private lands. 
: have been. deducted from:the. num- 
bers - testified. to. by. gece 


3 employees.” Baa 


| [2] We ethan ae J de 
7 Sweitzer’ 's refusal to count cattle - 
- located on private. lands, but with — 
~-aecess to public’lands, ‘is in error; 

-. and we modify his decision with re- 

3 spect to each. of five trespasses ‘in 
which he deducted: cattle found on 
private lands, We have correlated 
each of these trespasses to the tran- 


script. citations given by BLM and 


__-we base our modification of the deci- _ 
sion on the unrefuted testimony ‘that 
in each instarice nothing would have 

prevented the ‘antinals from. going 
onto the public’ land. The Boge 


stated j in idland Livestock Co., 


IBLA 389, 402 (1978), “[A]s the. 
boundaries between the. federal 
range and private lands. were of 9 


legal rather than a physical. nature 


the same.” _ 
The five: trespasses ; in question a1 are 


Nos, 142, 173,176, 177, and 178, all” 
im. the Susanville grazing: district. 


The fudge S * aigposition ‘of. diese | 


trespasses. is found on.pp. 25-27 of. 
his. decision. (2-75-2).. We. adopt 
here in the judge’s method of cal- 
culating damages: which is..as. fol-. 
lows: ( p. 28) : :The | animal - unit. 
months of. forage consumed is the | 
product. of, the :number, of: cattle 
found in, trespass and the number. of 
days of ‘trespass. This - product is 


_ divided by 30 (number of days per. 


month). ‘The .number of cattle 
designated. as in trespass. during a 


term of days i in which.a count is not. 
: made j is. the lesser number. of either. | 
the beginning. count, or. the. ending — 


count when the tr espass. was.termi- — 
nated by. a ‘subsequent: eount. The: 


amount of forage: consumed :is fur-_ 
ther. adjusted. by. multiplying. the. | 
total AUMs by. the ratio which: ‘the. | 


forage, on public. lands. bears. to. the — 
total available. forage, in. the two 
separate districts, The result is then: | 
multiplied. by twice the, -stripulated, 
commercial rate for: forage, $7 Per 


—AUM.. uA. fractional . AUM.. 7 
rounded. up to. the | next: vthoe 
number. 


er 


Prespass 2 No. Ua (Tr 1-522, - 


BT 1). ‘The judge deducted. 13. cattle 
from a total. of 55 ‘because 13 were 


found on private land. He found 42, 
cattle:in trespass for 7 days. In the. 


| ‘second portion. of this trespass, he. 
it strains credibility to believe that . 
the animals srazing.\ would rosters 


found 15 cattle in trespass. for 6 
days having. deducted one. animal. 
which was counted on private. land. 


‘The. judge’ s-result is a-total of 11. 
‘AUMs amounting to. $T7. i in dam- 
‘BBS. Including. the cattle. counted 


“g 40. © 


on private land, ‘we reach a result : 
of 16 AUMs amounting to $112 - 


damages, 
| : Prespase: No. 178 (tr, 1-640). 


4 The judge deducted 22. cattle from 
a total of 67 because 22 were found 
on private land. Thus he calculated’ 
that 45 head were in trespass for 4. 
4 days resulting i in 6 AUMs and dam- 


ages of $42. Including the 22 head 
counted on private land, we reach 


a result of a AUMs and $63 iy 


damages. | 
_ Prespass No, 8 ¢ Tr. 1-7 04). 
The judge deducted 4 cattle from a 


_ total-of 46 because 4 were found on 
. private land. The judge found 42 
-eattle in trespass for 14 days. Of 
_ these 42, 5 were removed ‘by appel- 
_Jants ind 87 remained in trespass 
for 81 days. He calculated 50 AUMs | 
_ for damages of $350. Tneluding the 


: cattle counted on private lands gives 
. 6 AUMs for $448 in damages. 


“Trespass No. 177° (Tr. 2-27). 


- The judge deducted 4 cattle from a 


_ total of 10 because 4. were’ ‘counted 
on private lands, He found that 6 


head were in trespass. for 2 days. He 


7 also deducted 4 cattle from: 30 be-. 
cause 4 were counted on private 


: ands, finding that 26 were in tres- 
pass for’ 14 days. He calculated 11 


| AUMs and- damages of $77, Ad- 
| justing © for the ‘cattle found on 
private: lands’ we obtain. 15 -AUMs 


: for $105 in damages. - 


a ’ Trespass No. £78 (Ti. 2-60). The - 
| jaden ‘dedticted 18 cattle from 120° 
finding that. 107 ‘were in trespass 
for - day. He also ‘found that “91 
werd: in trespass ‘for 11 days. The 
_dudge’ “calculated. 32 AUMs -and: 
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damages at $994. We calculate 38 _— 


AUMs for damages of $266. . 

For violations in the Susanville — 
grazing district, Judge Sweitzer 
assessed a total of $1,239. We 


add $294 (additional damages, as. __ 
hereinabove calculated: for cattle 


counted on private: lands) oe a. 
total of $1,463. | | 
* Judge Luoma. in: 2-771, p. 6, ee 


stated with respect to the access: 


trespass issue: “I find that the tres- | 


- pass notices for animals found on, 
-unfenced:private land were valid. — 
because the animals were free to — 


drift and graze onto the Federal 
range, Bureau of Land Manage-_ 


mene Vv. Ross Babéock, 82° IBLA 175: _— 


(1977).” Of. Midland Livestock a 
Co. Supra. Rr ee 


Appellants 


maintain certain fences. One fence , 


in ‘question is the Susanville/Win- = 
nemuccea grazing district division 


line fence which was incomplete so. 
that the two districts were not in 


fact separated. Appellants” assert’ 


that: Because the fence “was incom- - 


plete it had - no maintenance re- : - 
sponsibility, no division line’ ex- 


isted, and any license to graze upon — 
one ‘district’ constituted a license to — 
graze. both’ ‘districts. 


respect to two other fences, which, 


because of their states of “com-' Pe on 


pletion. ‘or repair, were ‘ineffective 


~ to restrain cattle. Appellants also 
suggest t that BLM’s range manage- | 


RG ED 


assert ‘thst “BLM a 
should be estopped from alleging ‘ 
- the oceurrence of trespasses because 
BLM failed to construct and/or 


Appellants 7 
ptoffe® the: same arguments with 
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| rent practices had ‘the effect of in- 
creasing the population of wild | 
horses. and burros. which in turn — 
caused a loss of forage and destruc- 


tion of cattle control daciices! | 


_ - Judge Sweitzer’s- disposition. of 
7 these arguments (pp. 12-13, 215 


2) § is as follows: ee 


The short answer to these contentiéns : 


TS that estoppel is: generally not appli- 
cable against. the. government. See Fed- 


eral Crop. Insurance Corp. ¥. Merrill, 332 


US. 880. (1947). Despite the Merril case, 


| however, many circuit court cases have 
: applied. the doctrine of. equitable. estoppel 
against the - government. where’: “Justice 4 


and right require it.’ See’ Davis, Admin- 
| ‘said to ‘have. justifiably ‘relied on any 


promise of action on the part of the SOv- 
ernment. The government may bein some’ 
- gmall part - ‘responsible. for conditions as 
which would tend. to imake. prevention of 
trespasses by. respondents more difficulé, 
but the allegations of respondents do not 
: approach the requirements for invoking . 
estoppel as: a defense. . : 


‘istrative Law of. the- Seventies, $17. O1 


(1976). However, in. those cases which 
have held the government estopped, eer- 


tain elements : ‘Have been ‘proved to in- 


a. yoke the defense: The Supreine: Court: 
a hag held that :... bs 

- HAS aR general rule ‘aches: or. neslect of | 

| duty on the part of officers: of the Gov: 

-. @rmment is no’ defense to a ‘suit by it to 

enforce a public right or protect a pub- 

jie interest. * * *? Utah Power € Light » 


| Co. ve. U.S., 243 U.S. 389, 409 (1917). | 
| The court has. since left. open the ques- 


tion of whether agirmative misconduct 
_ (rather than. neglect) ‘on. ‘the part of the 
i government might stop. its Montana ¥:. 
Kennedy, 366-U.8. 308 (1961). There is 
“Do allegation in the. argument of respond- : 


_ ents that the acts here complained of are 


a result of affirmative Misconduct and 
the’. estoppel claim: must “fail on that 


ground alone. - 


Additionally, the Ninth Circuit i In U. 7:8. 
oy, Wharton has outlined the elements. of. 
estoppel Cy that must be. pr oved: to estab. 

eg lish the defense. | ; 
- “(1) The party” ‘to be estopped ees 
—@) he inust: Eaten i 


| know the facts; : 


as OH. ‘Union 042 06. ‘63 Caliy. yy ! Morton, si" 


Baa 743, 748 + (Sth Cir, (1975). 


. spondents’ » 


that his eonduet - shall be ated on. or: must 7 
so act. thatthe party asserting the estop- — 


pel has a right to believe it is so. in- | 
tended; (3) the. latter must be ignorant ae 


é of the true facts: and (4) he must rely . 
eS . on the former’s conduct to his inj ury. | 


: Bl4 F: 24 406, 412 (9th Cir. 1975). 


aver: if the: facts alleged are true, Te. 
| conduct in allowing their 
cattle to. graze on the. federal range can — 
in no way be said . to be. based On igno- — 


rance of the true facts, i. e, that the fences. f 
were not constructed. or ‘properly main- __ 
tained” Or that wild horses and burros’ 


were. ‘tearing down: fences. Respondents’ 


knew’ or. should. have known the. eondi- 
_tions complained of. at. the time. cattle 


were. ‘placed: on the range and cannot be 


Responding peony to. the ; 


| judge’ s'statemeént of the law on es-_ 
. toopel: appellants concede that they 
“Imew the facts surrounding the — 
failure to“ construct ‘the division 
: fences”: ‘but assert. that BLM “ade - 
- duced no eviderice whatsoever. sug 


gesting that at the time the agree- 


ments were entered into that appel+ 
si lants: had-ariy: knowledge whatso- 
ever of the true course of conduct 
that would be followed by [BLM]” 
| (Brief: pp. 15-16). Appellants state 
_ that their’ reliance. and bngury, ai 

| amply demonstrated. - : ; 


‘In its. brief. BLM stated ‘that no 


trespasses. were cited because of 3 in 7 
adequate fences, that it is the re= 


, 142 


- sponsibility of the cattle operator to. 
keep his cattle where they belong, 
and that the record contains no evi- 
dence of the ‘ ‘agreements”” referred 


to ‘by. ‘appellants. . BEIM. further 
states that.the. ‘United. States. is. not 
obligated. to-fence the public:lands — 
for proper range management, and 


that. wild horses are on the. public 


range because ofan act. of Congress, 


16.U.9.C. §§- 1831-1340 (1976). - 


~[8, 4] Its our view'that all of ap= 


: pallante? contentions concérning es- 


. toppel lack nierit and were properly, 


disposed. of by Judge. Sweitzer... 


A grazing trespass. exists: where. 
| livestoatc are grazed ‘on: Federal pub- 
lic land in excess of the’ authorized 
permit. usé. or without. an’ appro- 
priate. permit, .or.- license; Eldon 
 Brinkerhoff, 24 TBLA: 824583 LDe - 
~ 185. (1976):3: Bldon °Z. : . Stith, S 

BLA 86 (1972). Government vainige 
management. policies. as carried. out, 
under the “Federal: Range Code”. 
(Taylor Grazing Act of June 28, 
1934, 48 Stat. 1269, as. amended, 43, 
wu, S. C. § 315 (i976), and regulations 


Ee le BEB, 


geserted to bar. the. ‘implementation 


of prescribed. sanctions where. tress. : 
._ passes were’ beyond theircontrol bes . 


_ passes have been proved. . 


43 OFR 4112.3-14 in. a ad, 


sg ffect atall times. pertinenh: to this. “Because: fates 5 were ‘opened by others. 


7 decison, oS that:.. 


4 The new ieeilntions: 
(Ctr No.. 2433), provides. that: 


= “Allowing - livestock on: or” ‘driving livestock z 
across these lands. without.a permit or lease. 

or in violation of the terms and conditions of 
4 permit or lease, either: by. exceeding. the :num:: .. 
. ber: of. livestock : authorized, Or. ‘by: allowing 7 


“Livestock to be on these lands in an‘area or 


ata time different from. that. designated, 32. are, 


oe ac “ts. 
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bes ‘TD. 


cs ‘Grazing livestock upon, ailowiie: : 


“Tivestock to drift and graze on, or driving 


livestock. across. the. Federal. range, in- 


cluding. stock driveways, without an ap- “3 


propriate license or: Dbermit, regular or 


| shee Une)? or a crossing permit. 


‘}(b): Grazing livestock upon or iaeiie 
fivestock. -across the: Federal : Tange, ins 
cluding stock driveway, i in.violation” of. the 


terms. of a license or a permit, either by | 
exceeding: the number of livestock per- 


mitted, or by allowing. livestock to be on 


fg the Federal range in an area or. at, a. time 


different. from that. Aesignated; or in: Any, 


: other manner, sped 


are prohibited acts, The seillatte | 
places ‘the responsibility of control-. 
ling cattle squarely on the cattle op- 
erator’ and: the case law-«is to: the 
same effect. Cesar and Robert Stard, 


26 IBLA 29 (1976) 3:0. B. Bist 


A-25962 (Jan. ' 94, 1951). | 
_ Appellants point, out. that, J ides 


‘Luoma did not comment on estoppel ; 


in 2~-77-1. Our discussion of the © 


nonapplicability of ‘estoppel. to the 


facts herein involved. -needs no. Eure, _ 
ther emendation. mo 


“Wppallants” are ‘that. both “ 
judges erred in finding. the trespass . 
to ba: willful. ‘They assert that. tres= 


ne i, 


aise: there.’ ‘were broken fences ‘and ; 


Appellants: state. that.they. made ef- 
forts to round up cattle which:had 


43: corr R 41! a 1 (b) ( aoe crossed ‘division ” lines to" rebuild | 


damaged “fences, and to add new 
fericés: They further state that they. 


acted to remove cattle when notice 


of: trespass was: actually’ received. 


: Appellants. also appear to argue— 
"that. they, as grazing licensees, were 
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| Coon ore re a property 
Fight ‘without-due process of law: 


‘AS “appellants ‘themselves ‘point 7 
out, Judge Sweitzer, in 2-7 5—2con- 


: sidered. “mitigating. “circumstances 


—buty:.was : compelled: to. conclude. 


“that: they’ ‘were “outweighed * by 
‘evidence deinonstrating ‘willfulness. 
- We. - “quote, ; . Sudge “Sweitzer’s 





thoroug gh: analysis of: this issue. (j PP a 









The. Interior . Board: on Pane: spout 


ane -formulated:; ‘the following standard 





: Of: ‘grazing: trespass: ee a 


isef‘Although> willfulness’ 3 ise hasically: a aoe 


hae 


‘subjective standard .of:the. trespasser’ sin- 


stent, it-may:-be. proved <by..objective facts. 


BUREAU OF LAND “MANAGEMENT De “HOLLAND ‘LIVESTOCE 143 
a = “Hoes oe aed Be a oe ae ES r RAN CH ET. AL, os = ee te spate eS a eae at 
oe a eae oF ebruary 15, 1979 Sela wack cat: oe : 





fee 


shay 


“cattle ‘on. hig, ‘ranch. ‘This. ‘factor | is com- 

pounded ‘by, the. ‘poor. conditions. ‘of. ‘the | 

"fences: surrounding: his private. lands’ in 
the Susanville “District. < The | ‘fecord “is 
replete. with | testimony. ‘and. photographs 
that, detail the. extent, of the poor ‘Tenge > 
Mr, Casey’ 8. testimony that, he was aware 
cof, the: poor, conditions. in ‘several of ‘the . 
sareas., concerned. ad, Rees 2 Inowledge. of . 





f a? Tr, D. 2 , 
‘though ‘he testified’ that the ‘condition’ of 


. -the. fences, were, in Dart, Cte dep by. factors 
regarding. “willfulness”. An Raxepntert that 


Phusy.in: : determining: ‘whether: grazing a plac 


7 sffespasses: are willful,”intent:sufficient 


‘to-establish: willfulness. may-be. shownby . _ 


- sevidence: which - “objectively: showsi: -that 
~ the circumstances did not comport:with 
the: notionthat. the- -trespasser: acted in 


 -godd: faith vor: innacent : mistake; or:that 
shis-conduct was. 80: lacking: in: reasgnable- 2 


“mess or:responsibility- thatit:became-reck- 
‘less or. negligent.” 
ica Brinkerhoff; supra at 19h. AE os 


Mr.:Casey’s state-of:mind reflecting on. 8 = 
the willful naturé of:the:actions:involyed | 


is: diselosedby: ‘several factors.: First; ‘de- 
spite -his:: -extensive:: land * holdings. and 
 Jarge: nuniber of-cattle, he employed. only 
_.two.:persons:.during: the: ‘period’ of:'time 
involved ‘to: control the. eattle. in -the Su- 


‘sanville: end. “Winnemucca: Districts.- Mr. . 


Brunson’ worked for: Casey.: for -approxi- 


-mately: six months: and Mr, Syriac’s.duties : 
-averé unspecified and the. length’ of time 
in which he worked for Mr...Casey. is 


not. disclosed on the: record. Further, Mr. 


.Casey's testimony indicates that he spent - 
only: minimal: time on: his properties : ine || 
volved in this. ‘proceeding. It is thus ap- ~~ 


“parent that Mr. Casey has willfully failed 
to 0 provide sufficient anenpower to 9 control 


(citations: pasion ; 





“sure. ‘area. and ‘that’ ‘tt Kad the effect, of : 
“preventing cattle access to ‘water (Br, 
D. 4-247 ye Mr. ‘Iveson’ also testified that | 
“he personally: opened ‘the gate to allow 
cattle to get. water in mld-August,. 1975 


| (ir. p. 4-258). 


“Although: both’ of these snetaante 
might, in an applicable case, be sufficient. 


oto Initigate an otherwise willful trespass, 


neither incident helps respondents:i in this 
‘ease, The gate was described as being on | 
the east side.of the closure area. and the | 


“eattle would get their water south‘of the _ 
rift fence and on. the eastern side of — 


_ clesure area. The ome cattle counted 2 


| Hieense). 


444 DE CISIONS. ‘OF. THE. 


as being in. trespass t in J uly and. August. 


1975, on the closure area; were three:-ta : 


six miles west of the gate. Thus, from. 


Mr. Iveson’ Ss ‘testimony, the’ cattle ‘count- 
ed in trespass were not likely t0' be‘the 


‘same cattle. as those. led ‘through’ ‘the: Ss 
OF. both, 


| ‘closure ¢ firea fence, 
Further evidence of Mr. Casey” 3 “will- 


- ingness: to allow his cattle to trespass’ le: 
his testimony as to his: operation: regard. 
ing: the: placement: of cattle:on: the western 


 poundary of. the Winnemucca’ District _ 
‘respondents’ acts. The record shows that 


“Mr. Casey’ hasa long” history of trespass 
violations. ‘commencing: in. 1956: (Bx. 2) 
extending» through : the present case. 


es (where he had a license). with apparent : 
: knowledge that: ‘the’ cattle ‘would: ‘drift | 
| -BCrOsS the District” boundary~ to" the : 
. Susanville District’ (where: he ad’ nO» 
(See, Tr. PP... “#181, “182: and 
4-807). 7 1. 
— Another inidization of Mr. Casey's 8 men- 
e ‘tal state is reflected in*his- apparent® dis. 
- regard of. the conditions | ‘of his licensed _ 
use’ on’. the ‘federal ‘range, ‘He evidently 2 


if planning unit. of the Susanville District i in» 

_ 1975 (Tr. p. 4-800). Another more ‘bla-— 
_ tant example of his éavalier attitude to- 
ward public. land management: policy: is 
_ his apparent: disregard of the terms ‘of 
his licensed use in the Winnemucca Dis-- 
trict. In defense of the trespasses within 

| ‘the closure area, Mr. Casey claimed that 3 


eattle: drifted from an. area licensed to 


_ his. use west of the closure area: That. 

‘area was licensed for winter use - only 

_. (District: Manager's’ ‘decision’ dated: “May. | 

17, 1968), yet. most of ‘the’ trespasses 
| occurred during the summer and fall of 
~ 1975. “When | questioned about grazing 


West of ‘the: closure during a. time not 


authorized. by the license, the ‘following: 


E ‘dialogue occurred : he 

“QO (by Mr. Staulesy. “Isn't i is. - sie] 
| true that me area: ig restricted to winter 
use only? -: 


one A> (by Mr. Dasey): No, itis not. ‘tt is 
the intention of the Bureau.of Land. Man- 


- agement that it is;. but ig: the: contention 
“of me that it isn’ te ‘ a 


- “Q, You are‘aware of a 1968 dectsion-- 


eS ‘Yes, T am, ‘which hag ‘never Been 
eA followed; “enforced or had anything else 
to do with this deal.” (Tr. p. 4-825). 


DEPARTMENT 
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~ Mr: ‘ Casey's wegultiey is aiiowa to be . 


ss, one: of..ignoring range practices or rules - 


not comporting. with his personal con-* 


“cepts. He lias either ‘willfully permitted | 
his«cattle ‘to. -{respass:. or: :-has:- willfully 


failed to restrain: them. fr om trespassing, 


‘Tn. addition to being willful. in nature, 


‘the’ trespasses are ‘Clearly “répedted.” As — 
“I: hava previously. held, past settlements 
Or trespass. damages. may be. considered _ 


in. -determining* the. Tepeated. Mature:-of 


These actions resulted in decisions being 


‘yéndered - ‘after | ‘hearing, - and monetary 
‘géttlethent: without héaring,. involving: 74 
citations or. Warning ‘letters against: re- 
_ spondents. 
‘even if ‘the: previous actions’:were’ not 
could. not: ‘remeniber: whether or not-he - -eonsidered, | } find:that facts of the instant 
8 had a ‘Lieense’to’ graze’ in: the: Cal-Neva.: ¢ase. considered. alone: would. more.:than 
meet this: requirement: ‘of being: repeated. 
‘Brinkerhoff's toird: ‘requirement, that the 
‘trespasses. occur over’ # fairly. long “period — 

‘of time is’ also. met: pest ‘these | numerous a 


es trespasses. ° 


{Eixs, 2-6, 6a): -Moreover, . 


Brinkerhof's: séeoud: cpentispasnt to 


“justify. severe sanctions is: that the tres- 


passes involve “fairly: ‘large numbers of . 


animals. " The Brinkerhoff © case: itself 
-eoncerned:4. violations: involving: a total 


of 88 cattle in 1973. and. 3: ‘violations: in- 


volving 17 cattle in. 1974,- (plus.some 
; violations: involving: failure | to: “comply 
with: earta gging: requirements): totaling: — 
“21: AUMs . (Brinkerhoff; supra, ‘at 186, 
191) -which was cliaracterized as: consti- 


tuting “fairly. large: numbers,’ Hxamin- 


ing the trespasses set: out in:the -Conelu- 
-sions section of this opinion,‘I have found — 


21. violations: totaling 851°::animal -unit 


‘months, This.’ véry “clearly establishes 
; ‘that. this: peer mene of cad inicen hid has 
| been met. - ‘ 


: Concarntig. Brtnherhop's: mention? re- 


; garding failure: to take. prompt‘ remedial 
action, T-observe the following. ‘Testimony | 
‘disclosed: that. Mr. Casey. uséd :2905:-Vir- 
ginia Street, Reno, Nevada; as his: ‘official 
‘address for: ‘correspondence’ from’ BLM. 
His employees at that address were in- 
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ae ae a 


= aaa to hold: the e correstiondence: until 
Mr, Casey: picked ‘it: up. (Tr. pp. 4-178, 
353). Mr. Casey. testified that. he runs 
-yanching ‘operations in Mortana‘ and con- 
-gequently ‘returns to: Nevada ‘only. on: a 
. periodic basis. Accordingly, it. may be — 
several days or weeks ‘until actual:notice 
of _trespass: is. received: by respondents: 
7 CIE Des 4-17). ‘Thus;. ‘under’ this: mode:of 


operation, prompt remedial action. to: re- . were ‘downin many spots, and Respond- 


-ent’s cattle wandered. in and. out: ofthe. 
: fenced « ‘area... (Tr: 
- standing, [sie] ‘Respondent’ left livestock: 
in the Rush Creek Ranch: and did: not: re- 
pair the: fence. ‘The. cattle. which werein- - 
“volved: ‘in: the ‘tr espass: for which notice 


. move cattle: from the’ range is impossible. | 


Mr. Casey: testified to the .use-of two em- 


_ployees: over unspecified. periods. of time: 
but their: duties. were: vague). (Tr; pp. 
4-205..through: 207). The two:.employees 
_ were not called as witnesses ‘and- hence: 
— their. responsiveness ‘in. ‘taking prompt’ Tes. 
‘medial | ‘action. is left in- considerable ~ 


doubt: Positive evidence of lack of prompt 


-vemedial action is-shown. by the length: 
ana frequency’ of: the:trespasses:shown- in: 
the complaint: Some tréspasses extended 

- Over a period of: several’ weeks: and were. 
; terminated upon recounts of. cattle. and 
- not npon notification. or removal. ( See, 
OG; “Trespass: Nos: 86A, S6B, 85). I find. 
a from. these circumstances. that: respond- 
ents have generally failed to’ take prompt 

_ “remedial action eoncerning abatement of 

| the trespasses. | 

I therefore . find” that’ the trespasses, 
Ww here proven, are. willful ‘in nature, and 
“repeated, and’ are. shown. to contain all. 
. the: elements. necessary. to: justify” sanc- _ 
including. severe. reductions, as . 
| permitted. by: 43 CFR 9289. 3-2 as. con- 


. times a year,: ‘however, Res ondent. did 
templated by the Brinkerhoff decision. a a P 


tions, 


oS udge Luoma’ s summation of the 


evidence’ leading him ‘to conclude. 
that the ‘trespasses. were willful, ‘is 
38 follows .(2-77-1, pp: 6-8) 3. 


| Respondent” employed ‘three | Persons, 
“some of whom worked part time, to: su- 


‘pervise. operations in the Susanville and 
Winnemucca ‘Districts (tr. 
“When served” with notice No: 195, ‘Re- | 
, spondent called’an employee and told*him > 
‘to rectify the problem; ‘however, nothing © 


‘S11, 314). 


was done to abate the rote, (Tr. 319- 


929). Others: ve iad. pore trespaie. 
notices. rode. ‘with | Complainant. -and- 
-.elaimed- their. cattle. All those: involved, - 
including Respondent, -wére invited’ to ac-— 
company Complainant: when ‘the-‘cattle — 


were rounded. up (Tr. 148): Be pousene 


- ate alone, were ‘impounded: 


‘Fhe fences ‘along the north’ side of the : 
Rush Creek ‘Ranch ‘were: in’ bad: ‘shape, 


180-181). ‘ Nothwith- 


No. 203 was issued. ‘came’ from the’ ‘Bush . 


Creek Ranch (Tr. B26). 


_ The three trespasses svliteh’ are the 6 ab | 


ver of this decision were first. noticed. Dy 
s Complainant: in: April: 1976; The: trespass . 
for which notice No. 180: was issued was. 
terminated’ because: of the turnouts’ ‘by 
“users, and the tr espass: ‘for which: notice 
No. 195 was issued’ was initiated at the” 
end. of ‘the ‘summer grazi ng season: when. | 
all: users: were’ to be off the range: (Tr. 
-96, 97,159). In fact, Respondent: stated — 
| that November 1 was a fair date to start 
‘the trespass’: investigation -for-- Bite 


notice No. “195 was issued (Tr.: 159). 


“all, 238 cattle were in.trespass at times | 
--yélevant. to- this: ‘proceeding. : ed : 


Respondent’ checked. some gates in. thie : 
Winnemucca ‘District: fence: two. or three 


not check all. gates. This : was. notwith- : 


‘standing that maintenance of the fence is | 
‘the responsibility | of the users (‘Tr::29, — 
$27). Respondent: concedes that some ecat- 

‘tle were found out of. fenced ‘fields at va- 

rious: times during. ‘the. year. (Try | 804, 
806). a oe 
- Respondent dia not alleviate: ‘the ‘tres. . 
‘pass for which ‘notice’ ‘No: 180° -was__ 


written. °(Tr.. 318). The trespass for 
which notice No. 203. was. written was 


terminated because. Respondent, . prom 
ised that the cattle. in trespass, would be 


rounded UD, yet: ‘Respondent introduced : 


no evidence that -such a roundup. was. 


conducted. In general, Respondent. took : 
-little. action:to. alleviate the-subject : ee 


ADARSES; once:notified of, them’. Tr.:316)..=: 
:Although:a! subjective’ ‘determination’ ‘of 
Aptent -willfulness:: Inay.. be ‘ shown” ‘by 
-evidence - ‘that ‘the: trespasser” did:-not- act 
in-.good - faith ‘or through :innocent: mis- 
take, or that -his- conduct:.was.so. lacking 
-in reasonableness.or. responsibility. that-it 
_ became.:. reckless;..or:..negligent;, Hldon 
Brinkerhom, 24. IBLA. 824: igi ED. aa 
‘ (1076) x: a 
2. find: that ithe: “subject trees 4 were. 
willfnl: ‘beeause.. Respondent exercised — 


ttle: control. “over: this<cattle- and a: large 


: number of: cattle. awere in trespass, Upon 
: notification. of.the.: trespasses, Respondent 
‘did: -nothing-:to: abate. the: condition. :-Re- 
spondent’s. cattle hhad:been: foundin:tres- - 
- pags. repeatedly: since:.1956, many: times | 
dn=the.. Susanville. District.» The~Rush 


Creek. fence was: in. disrepair, and: ates” 


fin. the. Winnemucca fence :were’ ‘left. open, 
even. thongh, dt: 1s. ‘the. duty. of. ‘the: ‘users 
= “Grazing. ‘District,.. of. ‘which - decenndant 
Was one, to. maintain the fenees; In-effect, 
‘Respondent, did: Rot.-act: in. good: faith in 
maintaining. fences. Or in managing his 


-eattle and the. -trespasses. were: ae renott 


; ; of. Respondent’s. megligence,. - 


ey) ‘Appellants’ arguments fail to 


“domhotiabrate: error. in: either. deci- 


Sion, and. we.perceive.none. therein, 


concerning’ the issue of willfulness, _ 
‘Appellants’ contention with’ ‘respect 
‘to being - ‘deprived of a property| 


right. without due. process. is. dia- 
-phanous,-at best:-In. any: event, it has 
‘been ‘held ‘that: grazing permits is- 
‘sued under section 3 of the Taylor 


_ Grazing Act do not create property 
-vights. United States vy. Fuller, 409 


U.S. 488 (1973). Of. 8 USC. 
“§1752(a) (1976)... : 

_ Judge Sivélteai*s. final order in 
215-2 reads as follows: ae 


“DECISIONS oF THE ‘DEPARTMEN ae OF. ‘THE INTERIOR 


» (88° LD, 


The District sae of. the Susan- 
~ ville District-is: directed to issue no au- 


thorization:to Respondents. to:graze live- 


stock in: said: District: until: ‘money: bss 
< ABES: Of $1,239 are paid. Sy 
~The: District: siaaagerc of. sie [winne- 


<mucca : District: is..directed. t0. issue~n0 
--authorization:.to° Respondents .to- graze 
«livestock’in -isaid: District :-until:money 


sdamages:of $4,159.05..($1,218 for. trespass 
“and-<: $2, oat. 06. for. enone ce) 
“are paid. ee ee 
Hach: District Madager: ds. directed to: 
. thereatter: issue. no! licénse: or: ‘permit: ‘tO 
graze: more:than: sixty” percent: (60% ) 
“Or the authorized: active: use attached to 
piace ooivaialoabe anaee aioe in. ace ; 
egucaaics PTR OR TRY * 


The Spiludtiig ne of J dice 





“Inoma’s decision: Qty 8 are. a8 oS 


PAST. 1 HISTORY. oF: THn 
of RESPASSES: «: 


“On Jan. 43, 1956, ‘Resporiacnt’s’ grazing. 
“Yicense in the Neyada Grazing District: 
‘No. 3 was suspended for 3 months (Exh. 
22). espol 
“eenses. “were” again, revoked. ‘and. future 
‘li¢ensés were denied to Respondent. in | 
that. district, (Exh. 23). A: continuous: 
- Beries. of 14 trespass citations and warn- 
ay letters issued. to Respondent for the 
Susanville. District, beginning ‘with 1960 
and, extending into. 1968, were noted and 
“itemized. in. a decision issued on. ‘Sept. 4, 
1969. ‘(Bxh, 24). Nine trespass citations, 
issued in 1969 for the Susanville Dis- 
. trict;: resulted: in- a. ‘suspension ° of Re- 
.. Spondent’s: grazing privileges for. 5 years. 
Thirty-five additional trespass citations 


resulted in additional ‘show Cause orders 


which were either closed. through offer 
of settlement. or. by a. Nov. 17, 1971,. agree- 
ment ‘between. Complainant and Re- 
‘spondent (Exh. 25). ‘Three trespass. cita- 
tions, issued. to: Repondent in December 
1972 and” ‘January © 1973, “were closed * 


through -a: ‘monetary ‘settlement’ at twice os 


the commercial rate, Your trespass cita- 
tions resulted in a decision issued on 


“On: Noy, 23, 1960, “Réspondent’s. pa 


a 423] | 
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Jan. 7% 1974, 


the: commercial. rate: (Exh,-26, 28), Nine- 


teen: trespass citations: were:issued from. 
Jan. -17,-1975,. through Mar. .19,-1976; in, 
the Susanville and Winnemucca ‘Districts; : 
and one. impoundment action :was initi- 
ated. in the. Winnemucca -District:which 
resulted.in a. hearing .on, May: 4,:1976.: 

' These facts were, alleged :.in: .Complain-. 
ant’s show. cause. order..and: (I :find. that. 
they: constitute: :the : Tecord: of; Swan guna ; 
ae past: sais aaah aa Slesprat? eee 


DAM AGES. AND. ‘PENALTIES 


Seat where’ a: grazing trespass, ig hot’ asiny? 
oo willful, damages are computed at'the'rate — 
of $2 ‘per: “AUM of: ‘Federal’ forage’ “@on= 
sumed,‘ or: the eotimercial : ‘Tate, “which- 
ever is: ‘greater. “Where a trespasser’ éom- 
mits” ¥epeated. grazing - ‘trespasses, a ‘fine 
6 ‘twice “the: commercial: rate ts’“war- 
. ranted. Where a grazing trespass is’ will 
- fal, or grossly: negligent, suspension, re 
duction, revocation, or: denial of: renewal 
of a grazing. license may be. warranted, 
. Regulatory. factors,” together - with’ aby : 





oi mitigating: circumstances: however}: “gre to 


be considered i in: ‘determining: the extent He 


mii) "justify a. complete revocation. of ‘Re- @ 
: spondent’s grazing. privileges: the tres: | 
passes’ must: ‘be both ‘willful and’ repeated, ho 
- involve: fairly: large numbers’ Of: animals, - 


and the trespasses. must occur: Over’ ‘a fair: 
ly.: long. period. of time: ‘Finally, Respond- 


ent’ must. have failed . to..take .. prompt — 
dst remedial. action upon. notification of, the. 


trespasses. i ee 

Since the: trespass violations ‘were Tre- 
peated; the damages: must be assessed at 
twice’ the commercial rate: The.parties 
established .by Stipulation” that the com- 


mercial: rate for. grazing in the area is 


$3. 50 per “AUM (Tr. 156). Accordingly, 
damages will be calculated on the basis of 
$7 per AUM, as follows : 3 


_ [For the sake ‘of. roneiutiney © cwe have 


_ rounded off fractional AUMs tothe next 


which. “assessed: | monetary, 
settlement against Respondent at twice 


ore ore ben, 
: On hy ean 
ee woe Fei 


highest. AUM. and~ adjusted “Judge 
Tuoma’s s: aa vanee eee ie 


aed “Trespass No... 180. ; 
Bt cattlex 467 mo... (4/ g-4/21) x0: 
FR = [22]. AUMsx$7= [$154]. . 
E |, Trespass. No.-195 .- . | 
35 cattle x 533M. (i/, 1-11/16) x 90%. 
¥R.=[17]. AUMsx $7= ($119]. 
80 cattle X.566 mo. (11/1-11/17) 90% 
° FP. R= »[41] AUMsx$7= [$287]*° 
: 29° éattlex 600 nio. -(11/1-11/18) x 9096 
OR R.= [16]: AUMs X $7=[$112] » | 
,& cattle x.633 mo. (11/1-11/19) 90% . 


| & R= =, 13] AUMsx$1= [$21] © 


sa Heats [$580]. 
“cm@respass: No. ‘203° 


“ Sl dattex 233 moi “a/28.2/2) vor 
BRS -I9y: TAUB T= [$63] a 


. Potal damages =’ 18758] : 


Reaiahdaieg cattle’ ‘compriséd 93-Pert 
cent of ‘the: cattle ‘which: were ‘rounded: © 
up, -J.:find, : “therefore, - ‘that 93 percent:.of. 
the, total impoundment. costs, should be. 


paid by. Respondent. Total impoundment i 
_, charges’ were $5,992.74’ and’ covered’ the: 


costs for’ trucking; auctiow yard’ expen- 
Bes; ‘brand: iE inane eon, horse: rental, ber. 7 


oe 


ae chaigeable - to” “Respondent ds 
$5,573.25" (xh. 20). ae 


Finally, I -must eonchide with: ‘full 
recog nition, of the. severity of such sane- 
tion, that ‘Respondent's. ‘grazing priyi-. 
leges attached to each of the base prop- 


_érties in: the Susanville: Grazitig. District 
‘should’ be: 


‘permanently ‘révoked: :: The 
trespasses were both: willful: “and. .re- 
peated, involved large numbers of: ani- 
mals, and the trespasses oceurred ‘over: a 


Jong period. of time, Respondent’s actions 


evidence no mitigating. circumstances 


- upon danas’ ‘a lesser sanction can oe 


based. 
aes “ORDER 


The District. ‘Manager is. directed. to 
permanently. refuse: to issue Respondent 


yas 


any. Teanee or saint authorizing. “the: 


grazing of livestock upon the Federal 


range’ in the: Susanville. Grazing. District.: _ 
- Respondent: is directed. to pay: to Com- 


- plainant,. within 30 days from the date of 
this decision, total damages: of [$756] 
for’ forage constimed while: Respondent's 
eattle. ‘were in. trespass. Respondent ig 
further directed to pay ‘to Complainant, 
within 30. days, $5,573. 25 as the propor- 
honere share of impoundment charges. 


[6] It-is obvious that with respect : 
to the Susanville grazing. district . 


: the penalties imposed ‘by the two 
judges conflict. The. decision in 


: 9-T7-1 directs the permanent Tevo-. 
cation of grazing privileges i 1n that : 


district, whereas 9-75-2. directs a 40 


Tn order‘to-resolve the conflict, we 


affirm. Judge Luoma’s order and set. 


_ aside so: much of Judge Sweitzer’s 


order as concerns appellants’ reduc- 
- tion of grazing | privileges in the 
| Susanville grazing. district. We be- 
lieve this result: is warranted..in, 
light of appellants’ conduct as dem-_ 
onstrated by both proceedings : and 


the: tInany, many other panda pro- 
ceedings involving. Casey. - * 


| The situation is ‘different ae ee , : 
_ gpéct’ to’the Winnemucca ‘District. | 
“Here, BLM has urged that Judge. 


‘Sweitzer “did not go. far. enough” | 


: duction, rather than revocation ‘of | 
grazing: privi- ~ grazing. privileges, ordered by him, 


awas .well within | his. discretion un 


— in-that he reduced ‘rather than re- 
 -voked: appellants’. 
leges, The applicable regulation, 43. 


CFR 9239.3-2 states in relevant 


part as follows: 


& grazing license or ee may: : Be sus- 


pended, reduced, or revoked,: or: renewal | 


thereof denied for a clearly established 


violation of the terms or conditions of the. 
_ license or permit, or for a violation. of 
the: ‘act or of any ‘of the provisions of this 


| part, ‘or of any approved avec rule.” 


"DECISIONS OF “THE DEPARTMENT. OF THE. INTERIOR 


“186 LD. oe 


In Brinkerhoff, supray at 33%, the. 


Board stated with respect 1 to the 3 pm ; 3 
position. of sanctions: ge, : 


‘Generally, the: Department t hae limited 


“severe reductions of a licensee’s Or per 
- mnittee’s.grazing privileges to cases: inyolv- 
ing the following elenients: (1) the £res-' | 


passes were-both willful and-- -repéated ;. 
(2) they involved fairly large numbers 


of animals; (8) they occurred overa fair- 
ly-long period of time; and: (4) they often. 
_ involved a failure to take prompt reme- 


dial action upon notification ofthe tres-' 


pass. United States v. Casey, 22 IBLA 258, 
869, 82.1.D. 546. (1975) 5 see John BH. Wal-. 


ton, 8. IBLA: 237° (1972) ; Eldon. DB. Smith, 


8 IBLA: 86 (1972) ; Alton Morrell.and 
| Sons, supra [72 I.D. 100° (1965) 1; CL: W.. 


| ' Roberts, A-29860 (April 23, 1964) ; Clar- 
percent reduction of such privileges. , 


ence Ss. “Miller, 67 I.D. 145. (1960); Hugene — 
Miller, 67 I.D.. 116 (1960) ; Sods Leonard. _ 
Neal, 66. L D. ‘215. (1959). A severe. reduc-, 
tion. may be: a permanent loss: of. grazing. 


privileges or. a temporary, loss of signifi- _ a 
cant. privileges for a. period of years. eons 
[Italics 4 in original, 1. | 


In. our. view, ce isegalatien “ct : 


the. case law are so. flexible as to: per- 
mit ‘alternative sanctions of vary-. 


ing’ degrees of’ severity. ‘We ‘have 


previously quoted - that’ portion. ‘of 
Judge Sweitzer’s decision in, which 


he set. forth his rationale (referring _ 
to: Brinkerhof'y. for. imposing’ his rg 


sanctions: We-believe that ‘the’ re- 


der.the circumstances and comports 


with the regulation. We point out 


again that the regulation. offers’ ‘al- - 
ter natives; it does not. mandate: rey- 


ocation pather than ‘reduction. ‘Or: 


privileges under. a particular set of - 


facts:.-BLM’s ‘urging that. J udge . 
‘Sweitzer’ iS ‘decision “did not! ‘go far : 


a) 


- ee OATS 
£ . 2. 2 


Ra eiough” 3 in this respect, is, in the 


| absence of specific error, insufficient _ 
- reason. ‘for the Board to substitute 


its judgment for ‘that of Judge 
| Sweitzer as far as the ee : 


grazing district, is concerned, 


Conctusion 


aoe * Keceuducsty, pursuant. be the au- 
3 thority. delegated to the Board of. 
Land: Appeals. by the Secretary of 


ths. Interior,. 43 GFR 4.1: 


a). The chief administrative ie 
judge’ S. decision in. 277-1 | is: af. 
firmed, except. that. the “damages ; 


figure | for. trespasses - is. modified 
from $7 35.70 to $756, 

b) The. administrative 
. judge’ S: decision in 2-75-2 is. -modi- 


fied, with respect. to: the. Susanville 
grazing. ‘district in that: the: ‘district ~ 

“manager of said district is: directed 
— to permanently refuse ‘to issue. ap- 


pellants: any license or ‘permit au- 


_ thorizing the grazing of Tivestock 


in said. district. 


: decision i in 2-75-2 is further modi- 


- fied to reflect a total of $1,463 in 


monetary damages due for tres- 
passes in the: Susanville District. 


da) The remairiing ‘portions: of 


‘J udge Sweitzer’s order in a1 5-2 
are affirmed. ee 3 


| Frevenrox, eT = 
Administrative i : 


| I CoNcUR: 
ogame, EB. ‘Henriquss, 7 
- Administrative Judge. : 


Taw: 
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ADMIN ISTRATIVE 5) UDGE 
_STUEBIN G CONCURRING: 


While I concur. fully i in tha oe 


jority opinion, inéluding the modi- 
fication of Judge Sweitzer’s decision’ 
- Insofar as he allowed: a deduction 
-. for those cattle which were observed 
on private lands-with access to near- 


by public land, I would like to. com-" | 
ment further on this’ A ne 
_ Sudge: Sweitzer noted: 


[T]he areas. of. land. involved could — 
a bearing on the. validity of the presump- . 


tion that cattle consideréd as a whole,. as. 
: would obtain a. ‘percentage of: their for-.. : 
age from the. public lands. In the instant. 
_ Case, ‘respondents’ control extensive hold- 
Ings in the Cal—Neva. Common Allotment, , 
and the effect of a strict application of 
; the tule in’ Badcock could ‘conceivably _ 
have a devastating impact on the usé‘of 
.. respondents’. private lands, For: example, . 
if but one cow: of Q. herd of several. hun- — 
dred should stray’ through a break in. a 


fense surrounding a large private. ranch, 


the government might consider the fence. 


as ineffective. and’ “ Eteppasa a entire 


: . Herd, # #85 
¢) The administrative law sudew’ oe 


“Many factors other then fences ( (stich 
as. the quality and quantity of forage,. 
salt. licks, availability. of water, and. ter-. 
rain featur és) may limit the movement of 


cattle from brivate to public Jands. ° 


I regard this as a cogent eign vas _ 


tion, and an- important considera- 


tion to be taken into account in all - 


‘such cases. Certainly it is not our 


intention to interdict or inhibit the — 


legitimate use of aes land for. 


grazing. 4 
When cattle. are. turned Bab on 


ee private. land with access to public 7 
land, the question of whether they | 


3 


do or do not derive some of their 
sustenance from foraging in” tres- 
pass. on. the public land becomes: a 
| question of probabilities, as: reveal- 
ed by the’ evidence. Cattle | ‘seem 


unable.’ .to- comprehend. even: the 


rudimentary. concepts of. the laws ; 
relating to real. property, and have: 
a notorious penchant, for preferring: 
thei neighbor’s .grass:t: So,. if: the: 
evidence doesnot show, that. there. 
are. factors. which: make it unlikely: 
that they: range. beyond..their own: 


boundaries,;.it- must: be” ‘Pregumed | 
.. vate land’ is, “of. itself, ‘conclusive | 


évidence, ‘that’ ‘those: cattle ‘derive: a 


_ that they do. | 


“The - same. “factors 3 might Be. con- - 


sidered,’ in ‘evaluating. what, PTOx 
portion. of. their.monthly: forage:is: 


consumed? in trespass.‘For: éxample, a 
, if there's is ‘a i terrain’ ‘bart bier a short’ 





- a that. ake ‘trespass le ot be 
_ beyond: it. ‘Or, ift there:is:-water: in 
the center” OF x large tract: ‘of brik 





7 Fedéral ei ‘the. ranging radins of, 
cattle around. their water-source, 2S: 


established by the evidence, ‘should: 


indicate whether, ‘Or to what extent, 


the cattle could be: ‘expected’ to ee 


trude™. on the Federal’ Jand.. The. 





4 “The eraee. te alwoys g greener on. 1 the other 
: “side: of the fence." a, pAnon.; er ee ~ 


| DECISIONS. OF. THE DEPARTMENT OE. THE Faeroe 


tes LD. 


- same factors ae also is eeisids 
‘ered’in determining whether a 


trespass was willful.. For example, 


if despite. the presence. of physical. 


impediments, large numbers. of cat- 
tle are found. deep i in Federal Jand, 7 


a. range. ae pene own eo ‘a 


presumption arises that they were 


| probably driven there... 


The purpose of this disserta~ 


‘tion, is ‘to. dispel « any notion that the 


mere. ‘presence of cattle'on a parcel ; 
of unfenced” or ‘poorly’ fenced’ ‘pri- 


aan of their sustenance by 3 grag 
gin ‘trespass on adjacent land.” | 
HS wever: in’ tl ‘instance, tT ‘am 






‘not persuaded by the evidence that 


thé’ Casey” cattle ‘Observed"on pri-. 
vate Jand ‘were’ effectively” ‘Timited: 


t tot their own ‘private’ range, and, that 





he” ‘overwhelming | “probability © is 
that they. did in’ ‘fact. derive’ some ‘of 
their, Sustenance by g grazing in ‘tres- 
pass... ‘For. this ‘Teason,,. “with? fall 
respect. ‘for J udge” ‘Sweitzer’s - Ta- 
tionale, | Y concur in, ‘the. majority’s 
modification, of his # holding. 2 on. this 
pe oint.:, gro Mvp fae? = anect ae 





° owai Ww. ‘rome, _ 





asi) 


THE EFFECT: OF PUBLIC. LAND. ORDER 2. on THE 


a ae 


OWNERSHIP. OF COASTAL SUBMERGED LANDS 
Ps. IN "NORTHERN ALASKA ae ce 
| December 12, 1978 


REE EFFECT OF PUBLIC LAND 


ORDER 82 ON THE OWNERSHIP OF 


COASTAL SUBMERGED — 1 


NORTHERN ALASKA* 
a M-36811_ 


7 Ot. 


| which withdrew from “sale, location, Se 


~ lection and entry” certain described “pub. 
>. die. lands”. in the: Territory . of Alaska, : 
'. eould. 
- merged: lands, if such- -were the intent: be 


include coastal: ‘and. ‘inland - 


fe the Order. 


— Withdrawals and Reservations: Effect 
20k: | | 


, Where: the oe of a withdrawal Or. 
der is ‘unclear-as to :whether ‘submerged. 
- Jands ‘were included in the: Order which - 

withdrew certain lands in the: ‘Territory 
of Alaska from “sale, location, or entry,” 

- the ‘withdrawal should ‘be’ construed to 


‘carry. out its intent and: purpose. 


| Withdrawals and Reservations: Eset 


: Where the 6 description t in ‘the withdrawal 


3 lands. 


“Withdrawals and Reservations: Biffeot 


of 


A ‘Where saenes exists that a withdrawal | 
: of certain lands in the Porton, of f Alas- 





zs *Not in » Chronotogtel Order. 


aa 18, 1908 


Withdrawals and Reservations: ia 


sub-. 


ka intended to include inland submerged — 
lands, and such submerged lands are not _ 
“specifically excepted from the ° ‘with- — 

- drawal, the withdrawal will be construed. 7 


to" include inland submerged lands.” 


“Withdrawals and Reservations: Effect ; “a 
| of—Submerged Lands. Act: Generally 


| Where submerged lands were included in : 


a withdrawal Order i in Alaska, which was | 


_ | tn effect at the time the State entered the 
| Public Land Order. 82, ‘issued. in. 1943, ) 


‘Union, even though such submerged lands. 


were not specifically. described in. the’ 
withdrawal Order, such submerged lands | 


would not pass to the State at Statehood 
pursuant to. sec, 5(a) of the: ‘Submerged. — 


Lands ‘Act. 


Withdrawals 4 — Reservations: ae 


_ of—Submerged Lands. Act: Generally | | 


The subsequent revocation: of a. with 


: ‘drawal of submerged’ lands which pre 
vented the State from’ acquiring title: to 


such. lands: at. ‘Statehood. pursuant to. sec. o 


5(a). of the - ‘Submerged. Lands: Act, : hag- ee 
: no effect on the ownership of. the. Jands : 
: contained in the withdrawal. - 


: Withdrawals and Reieraticnss ‘Effect a 
, of Submerged Lands Act: ‘Generally = 


‘Order affecting lands: inthe Territory of : Where the coastal submerged lands in 


_ Alaska ‘is. ambiguous;’ but: can be inter- 
: preted to exclude’ coastal ‘submerged se 
lands, and where. other. evidence exists | 
— which. tends to: indicate that: coastal sub- 
merged: lands were ‘not intended’ to be in- - 

eluded ‘in the Order, the Order will be 

- construed. to. exclude coastal. _ Submerged. 


3 the Arctic. N ational Wildlife Refuge were 7 


segregated by an application for a with- 
drawal filed by the Fish and Wildlife 


‘ Service i in J annary 1958, one year before oan 
- Alaska statehood, such application Op- _ 

erated as an express retention of the 

; lands at: statehood under. the. Submerged ; ? 


Lands Act, and prevented passage of title. ae 
of the coastal submerged Jans: to the 7 


: State. 


his Opinion ‘overrule: Opinion of os : 
Deputy. or 


Aney at, 195 59; 3 
M-36562. . shee at * 


- “86 a No. 3 : 


152 7 


OPINION BY OFFICE or 
“a THE SOLICITOR © 


“To: : “Sworsrary 


| From: ‘Somerton 


; Super: ‘Tar. ee OF, Pusttc 
“Dann. OrprR 82 on THE OWNER- 


SHIP: OF _Coasran SupsereEp | 


Las DS IN Noxruenn ALASKA’ 


| i INTRODUCTION AND. 
SUMMARY 


This ‘nemorandum ‘Aiseusssa the. 


impact of Public: Land Order 82 
(Jan. 22, 1948), ‘published i in 8 FR 
1599 (Feb. 4,1943) (hereafter PLO 


So), on the current ownership | of. 
(a) offshore submerged lands* and 
: QQ) ‘inland: Submerged | lands* in 


| northern Alaska. 


aes 


a a). “Whether” PLO. “82. “withdrew. 


—— Jands in either category + (2) if so, 
. ‘whether this withdrawal effectively 
prevented. transfer of federal own- 
ership to-the State of Alaska upon 


- statehood *} and. oe af is alae 





iar aR sabriersed lands” as “geaesed 
- ‘on Bre 3. (1959,. Proce. No. 8269, 24. FR St. . 
a ‘The matter first surfaced. in the context‘of © 


. in’ ‘this opinion ~ “refers to. those. submerged 
lands underlying . the waters of the . Arctic 


Ocean off: northern “Alaska, including the lands 
bed of the Colville. River - which, is. within the. 


wnderlying’ the.’ bays: and: capes: below. the 


oe mean: high. tide line on. the. actual or .physical, 


as “opposed: to constructive’ or legal, coastline. 


a8 The only inland: submerged lands in: ‘issue. 
. here ‘are those underlying - navigable ‘waters: 


here is ‘no question: that the beds. of non- 


“% navigable waters. remained ‘in. -United- States’ : 


ownership at the time of statehood. See Davis, 
Siate: Ownershtp’ of Beds of Inland ‘Waters—~ 


A Summary. and. Reexamination, 57. Neb. ae 
a Rev. 665-66 (1978). 


"Phe Submerged Lands Act. of 1953, 48 
ae vu. S.C. §§ 1801-1815 (1970), exempted. certain 


categories: of lands. from the; general grant it 
made. ‘of, ‘lands. to the states,. The Submerged 


Lands. ‘act applies to. Alaska pursuant, to the 
Alaska Statehood Act, July. ce 1958, Pub. LL. 


‘DECISIONS OF THE DEPARTMENT OF. THE INTERIOR 


PLO. 82 


[86 1D. 


Pe ocation: ot PLO 32 in 1960 
m vested: ownership of the lands -1in 
the State. This memorandum - con- : 


siders . these questions - in. order. a 

The» question, of .the. Impact : of 
is. of substantial impor- 
tance. The amineral wealth—espe- 
cially oil and gas—of, the. coastal 
submerged. lands is. thought and to — 
some extent known. to be. consider- 


& so able. On the assumption that it-has — 


title to at least some of these. lands, 


the State of Alaska has. leased. some — 
of the reserves, notably i in-Prudhoe | 
| Bay and i its environs, to private en- 


ergy companies for. development. (cae 
the F Federal Government. owns these 


lands,. then: these. Jeases are: ulira | 
vires State action, and consequently 


without effect to the.extent incon. - 
sistent with federal ownership. . he 

The. basic issue of. the. extent of. 
the. withdrawal made by: PLO -82 


and its. -effect:.on State ownership. 


has been acknowledged inside the | 
Department. of the Interior for sev- | 


eral — The issue. oe ts 





No, 88-508, “78. Stat, “339, 48 U. g. c. one sare: : 
ceding. § 21. This issue. As. discussed. at-pp. ATO—— 
172 ,. below. Alaska Was admitted to the: Union. 


whether the State’s Selection:of lands in the 


aren - withdrawn). should. be. charged against © 


the: State’s entitlement under the Statehood 
- Act. The. Bureau of Land ‘Management’. (BLM). 


in. fact. did: so,. The. question. was also: discussed 


internally in the. Department. in connection 


with. a. dispute between the Department. and. 
the . State. concerning the. coastal boundary: of 2 
the. Naval Petroleum Reserve No. 4. a 
Since: PLO. 82 was revoked, : the State. ee : 
Alaska has. made selections under | the -Alaska: 


Statehood Act of submerged lands underlying 


the bed .of. the Sagavanirktok, River, near its | 
mouth - where it -is. ‘generally. conceded. to be 
navigable, | On the. other. hand, the: State. has. 
not. selected submer zed. lands under. ‘the. waters: 
of Prudhoe Bay,. apparently on. the rationale — 


Alaska 


ii} 


THE: EFFECT oF PUBLIC. LAND: ORDER 82 ‘ON ‘THE 
OWNERSHIP: OF COASTAL ‘SUBMERGED LAN DS. 


IN NORTHERN “ALASKA. 
| _ December 12, 1978 | 


“constul: inneioed lands: ae been 
- raised -In connection with» a “pro- : 
by PLO 82, did not pass to the State 


| posed: sale of oil and gas resources 


in submerged lands in the Beaufort 
Sea off northern” Alaska, which 
would be a joint sale conducted by — 
the Department and the. State. "Tho 
heed to- clarify: the status of ‘the. 
ownership ‘in: connection with this - 


proposed joint sale: has been ‘the cat- 


: alyst which thas “prompted : ‘this. | 
. Of did not:pass to the State wpon states. 
- hood are those submerged lands 1 re« a 


opinion. 


Based - on the- following: digehos | 
sion, I ‘have. concluded® that: the . 
dated F eb. 23, 1928, with. regard td. 


coastal: ‘submerged lands’ were not 


‘withdrawn by PLO 82. “Consequent- : 
ly, the lands passed to: the State'of 

_ Alaska: wpon ‘statehood pursuant to” 
~. the Submerged Lands ‘Act’ and the 

~ Alaska Statehood: Act, with the ex: 


EN, 4Continued”” 


that title. to that. sanmeesed lana peed: in 
tt at statehood. by, opener. of, the , Submerged 


Lands ‘Act. oe 
Phe: question - of PLO: “gor | effteck: on: sub- 
pered: lands under inland navigable waters is 
“also currently pending before the’ Department's 
Native “Claims ;* - Appeal 


(ANCAB), - ‘in “eonnection : with: ‘the State’s 


- challenge - ‘of a. Departmental’ conveyance “of 


certain» lands: in the bed -of ‘the: Colville: Riy er 


to. the Kuugpik Village Corp. under the Alaska * 
“48° U.S. 
§§-1601 et seq. (Supp. V; 1975). (ANCSA). The- 
Department argues: that the. land was. properly 
: ‘conveyed Because PLO’ ‘$2 effectively “reserved 

“statehood. - 
Alaska, however, ‘laims. that: PLO: 82. did. not oe 
as follows: ° ee 
fore, they passed to the: State at ‘statehood... = 


Native Claims ‘Séttlement “Act, 
it to’ féderal ownership’ “wpon- 
7 validly - reserve title to such: lands: and; there- 


' (Appeal. of: Alaska, : ANCAB #VLS 78-32) 


(This position appears incohsistent: with the — 


State’s. selection of lands underlying inland 


5 navigable waters, ‘because. there is: obviously. 


Ro need ‘to: select eee is already: in. State 
: ownership.) : eae 7 


‘Board © 


coastal-eubmerged lands; thé inlund’ 


submerged. lands« ‘were Shanawit 


of: Alaska ait statehood, and remain 


In. federal: ownership ° despite the 
“revocation. of PLO 83. in:1960; ex _ 


cept ~wherie the State of ‘Alaska has - 


‘selected - the “submerged © lands in 


question ‘andthe Federal Govern- | 


ment has approved these selections.® 


Offshore submerged lands whicl. 


served by Executive. Order. 8797- A 


the Pétroleum. Reserve No. -4, and a 


- those submerged lands. segregated . 
by. the Bureaw of Sport. Fisheries 
and Wildlife - Application | dated 
Jan. 14,°1958,- with regard. to. the 


ceptions: noted: below.: -Thave also. —— National Wildlife ‘Range. = 


' determined that, in ‘contrast to the . mene 
ne a. THE MEANING OF PLO ia 


coe Te 29%. 1943, sketing Can 


ae of the Interior | ‘Fortas'issued 
~ PLO 82. (A copy is attached:as xs -_ 
hibit “A. i Tt. withdrew. from “sale, - 


location, selection, and entry” cere | ; 
tain described “public: lands” in the ‘ 


‘Territory of Alaska,” and. also “res. 
~ served” the minerals in these lands, -- 
The Order, was made. subject. only, i 
| to. “valid. existing rights.” Bye Gb 


~The Order reads i In: a relevant t part, . 


Z 5 Because: ‘these lands are “hort of ‘the so~ ae 


éalled: “py: line, the: ‘President inust™ ‘ap- 


~ prove these selections’ ‘before they are effective, . 
See § 6(b) of ‘the’ Alaska Statehood epads 38 oo 
. U.S.C. Note a preceding, 428. : 


ae WITHDRAWING PUBLIC “LANDS 
FOR USE IN CONNECTION WITH ° 


THE PROSECUTION. OF THE WAR be governed by the contemporane- o 3 


ous intent. of the. Department im. | 
withdrawing and reserving “public 
lands”. See, Udall v. ‘Oclschlaeger, 
389° F, 2d 974-(D.C. Cir, 1968); 
Hynes v. Grimes ‘Packing Co.,337 
US. 86° (1949). Because PLO 82 
itself expressly withdrew only, ‘pub- 
lhe lands. and. the minerals in these 
lands; we: must. consider whether | 
this term was: intended to: limit, or 
‘in’ fact limited, ‘the effect: of ‘the oa 4 
order to the uplands. : 


By. virtue. of. the. authority vested: in 


- 4 the President and pursuant to. Bxecutive. 
‘ Order No. 9146. of, April. 24, 1942, It is 


~ ordered as follows: 


Ze Subject to valid existing rights, a) 
bs atl public lands,. including all public lands | 


in the Chugach National. Forest, within: 


oo. Aue following: described areas:are-hereby 
-withdrawn-from. sale, location, selection, 
: rand entry. under the public land laws, of | 
ee the United States, including’ the mining : 
. laws, and from Teasing under the mineral- 
_— “leasing . laws, and. (2). the minerals in i 
' ‘ssuch lands are hereby reserved under the 
oo. jurisdiction. of. the Secretary. of the In. — 
-sterior, for. use in. connection, with. the pa 


- ae of the war: fe ge es 


NORTHERN: ALASKA 


ee Canada, on the. divide: -between. the north 


Sand south: forks of Firth. River, approxi- 
e mately latitude 68 degrees 52’N., longitude » 

141. degrees. 00’ W., thence. westerly, along 
. this ‘divyidé,“and. the periphery of. the 
” to the Arctic © 
Ocean, along the crest of ‘portions of the 
_- Brooks Range and the: De: Long: eee 
~~ tains, to. Cape Lisburne, 


. | watershed - northward 


-' . The area “described, 
= "public and ‘nenpublie land aggregates 
48, 800, 000 acres: ee a ee 

a ee . = : ay ae | Ey : rs os os ee a : 


a “nis order shall. not affect or “aoaity: 
i ‘existing reservations of any of the lands” 
3 - “Gnvolved ' except: to the. extent: necessary : 
to. prevent ‘the sale, location, selection,-or 

oa entry of the. above-described lands under . 7 
ee ‘the’ publie land laws, including the min- ° 
ing laws, and the leasing of the lands . 


- ; Singer. the ‘mineral-leasing laws. 





. Alaska. . 


ie PLO. 82. expresily withdraw Big 
2 apts lands * a bd in the following | 


i. "DECISIONS or THM: - DEPARTMENT oF. THE INTERIOR 


| AN ‘that! part of ‘Alaska lying north’ of - Jaws's 


a a line beginning. at a: ‘point: ‘onthe ‘bound- 
ary between’ the “United States and 


‘including “both | 


Me caning of. “Publio Lands i im 


[86 1D. 


aoe area, eke Ri The ae 
graphical’ extent of PLO 82, ghould 


cL “(Status of Submerged: Lands 
‘Prior. to PLO 82 m 1943 


” Bijstorieally” under’ the: ‘common 
submerged - lands - have. been: — 
. treated. ‘differently . from | uplands. 
_ As successors tothe English Crown, =~ 
- the thirteen: original states acquired — = 
: title to thebeds of navigable: rivers, | 
Martin..v. Waddell, 41 US. 367 
(1842). In federal territories, how- 
ever, the United States held title to 
such: lands j in its capacity: as terri; 
torial. sovereign, ° ‘Oregon Ca rel, e. 
State. Land Bad.v. Corvailis Sand. 
— & Grivel Co., 429 U.S: 363 (1977). 
Ones the state entered thé Union, 
title to. ‘lands: beneath ‘navigable. | 
| waters was held to vest in the state, — 
Bbiiely §. Bowlby, 12 U. 8. 4, 49-50, e 


gable Ae in. Ree were. not, ae | 


ject: to. grants by the. United States. — : . i 
: Barney. We Keokuk, had US. 824 ne 


eG), | 
In. ‘Shively, aon cope a 
‘private: party’ s claim that he had 


~ been. granted -a. portion. of. the: ped | ee 
of the (navigable) Columbia River 
by the United States while the area ee 


ay THE e¥RECt! OF PUBLIC LAND “ORDER ON a 


“OwN ERSHIP OF COASTAL | ‘SUBMERGED: ‘WANDS. 
IN NORTHERN: “ALASKA : 
- December 12; 1978 


| was a , territory; this Court ee ss 
te edged. that the United States had 
the constitutional authority t tomake _ 
such grants of: land: beneath navi- 
: gable waters to private: ‘persons - 
while the area, ‘was in! a territorial: 


: Status: s 


By the Constitution, ‘as is ‘now “well 


Settled, the United States. having right- ‘ 


. fully. acquired the Territories,. and being 


ritorial condition.* 


| ~ Concerning the precise oe at 
Fae here, the validity of a reten- - 
tion of submerged lands underlying. 
inland. navigable waters for a fed-_ 
eral reservation, as~ against. ‘the. 
claims of a “subsequently created 
state, was. specifically: recognized in - 
- Montana Power Co. v.. Rochester, — 
127 F, 2.189. (9th Cir. 1942). Cit-_ 


7 ing Sldoely the’ court. stated thats 





“ture from: earlier’ “decisions: Of the® Supreme’ 
Court. which had. suggested | that: the. United - 
States had. no power to grant away these’ tide- 
during the’ territorial . 
period prior to. admission of.a state. See 152: 
US. at’ 47. Once. the Court” made ‘Clear in i 
- Shively that Congress’ had the power to: make: 
grants .of. these. lands during. the territorial : 
_ period, ‘claimants. were quick to seize ‘upon.’ 
_. the ‘provisions of .the ‘general land’ laws’ as” 
congressional authority : ‘for .. their, ‘tidelands. 


lands . “to ‘individuals : 


elaims.. ‘Such elaiins. were rejected in Mann -¥. 


. Tacoma Lend Oo.,.153 U.S. 2738. (1894); 
Morris v. U.S, 174. U.S, 196 (1899) ; Scott v.. . 
Carew, 196 US. 100 (1905); Borax Consoli- * 


dated, Lid. v. Los eee 296 U.S. 10 deeaatys 


2 mark’ as: it saw:-fit, 
leaves: no. room for. doubt that. the ‘gove.- 

ernment chose. to, hold. the entire” area, 
st submerged lands. no. less than. uplands, in 


“[ellearly, thie. Unitea States in ihe. exer- me 


cise of its. sovereign power had the right | : 
‘to:deal with the lands below high water 


RS * and the treaty — 


trust for the. Indians rather than for the hh 


future - state to be. carved out of the 
region. — a Sage aa ee ree ae eee oa 
Td at ‘Jol. The case. of tied | 
a the’ only. government . which. ean: impose States: ¥ Holt Sb te Bank, 270 U. S. 
laws) upon them, have the entire dominion 
and: sovereignty, national and municipal, i. 
a Federal | and state, over all” the. Terri- 7 
tories,. ‘SO long as they remain ‘ine a. | tere - 


49. (1926). is not. inconsistent’ with | 
this. There the Supreme Court, held. 
that there was ho intention on’the. 
part of the United States to reserve 
. the. bed ‘of a. navigable lake: in a. 

rs territory. for the benefit of. the : 
Chippewa ‘Indians; therefore, the — 
bed of the lake: ‘passed to the state. ; 
-upon statehood. ‘Seo 270 U.S. at 58. 


‘Thus, it was well settled that the 


| submerged. land. during: the terri-. : 
torial period : ‘was. property ‘of, the. | 
4 United. States, subject to. retention. : 


or. disposal: by ee US. 
Const, Art. IV., See. 3, Cl. 2. 


| ce ge Effect of Withdrawals of Pipes 
8 Ibid. See: ‘als. Goodittie ve Tete | 9 How: Pa. 
471, 478 (1849). The Court: in Shively ‘went. 
‘on, however, to observe’ that the United States. 
had never ‘undertaken: “by general ‘laws’ ‘to; * 
dispose: of. such lands to. private parties. 152. | 


Ue Lands in Alaska on Sub-" : 
merged Lands Prior to. PLO ; 
8&2 in 1943. : ee 


| “Although - Colusa ee es — 


te. the time of PLO. 82, enacted. - 
general. legislation which. treated. 
‘submerged: lands as. pablie lands, me 


On Gone eces had, of course; ‘enncted: oho 


Mineral Leasing. ‘Act in 1920. At the time PLO| an 


82 wagsissued, it had: not: been ~ finally ‘de- 


termined by. the . Department. or the courts: — 
whether this authorized the issuance of leases” 
- for submerged lands. See p. 159, infra. The De-- = 
-partment | had in fact . issued. permits for 
coastal. submerged lands under. this ig . 
Bee P. 167, ier: Ete ee 


owe: must. examine eaters ole = 


o lands in Alaska had ever included .t to deal. with these waters, the Court. 


submerged lands. There are.two... noted (referring, in dictum, to. ad- 


J jacent: re a cae as well as 


Ae items: of relevance: ‘here: The first-i 1S 


ae ‘1918 ‘Supreme Court. decision - 
 .qwhich, in’ dictum-and-general ap- © ” 
: proach, .: might~ be- ‘coustrued as 
suggesting. that: “public. lands”: in- 
- clude submerged lands. The second, - ment. All were the property. of the United ~. 
‘States ‘and within! a ‘district: where the . 


and more. precisely 3 in point, is. the” 
- entire dominion and sovereignty rested in: 


~~, 1937. Solicitor’s Opinion which con- 
eluded. (citing that. earlier Supreme _ 
Court. decision) that. water. and — , 
. 248 USrat’ 87. ‘Looking to Congres: | 
| sional intent, the Court found ‘that 
a major purpose of the Act was to. 
take the Metlakatlans self-sustain- ee 
‘ing. Finding that’ the Indians could. - 
“not sustain themselves from the.use. — 





submerged: lands might | be. reserved 


. ing. the reservation. of. “public, 
: lands” for. ; 
‘These will be disctissed in turn, . 
In 1918, twenty-five. years. before’ 


; PLO. 82, the: Supreme _ Court ‘con-._ 
- sidered whether an Act of Congress. 
setting aside “the: body. ‘of lands. 
7 “Islands” | 
So AB talics added) In “Maske } inéluded 
: the: waters overlying ‘coastal -sub-_ 
- gherged: lands. ‘The. “Congressional 
». withdrawal had been for the beriefit 
- bf: the ‘Metlakatla- Tiidians . who’ 
_ were peculiarly: dépendent: ‘on. the 
- fisheries: inthe adjacent waters of. 
-. the Pacific Ocean. Subsequently an 


“Known as . Annette 


7 ‘extensive fishtrap, designed to catch 


abotit: 600,000: salmon, was. erected | 
Me by ie Pacific Fisheries, a: Cali- 
fornia. corporation, in the naviga- . 
Ble ‘waters: off the “coast. of. the 
é islands, The question | ‘before ‘the. 
Court was whether Congress in’ | 
~~ tended.to embrace only the uplands 
"eOE. the. islands: or. whether - it in- 
a tended. ‘also. to” include ‘adjacent. 
waters (over the coastal submerged - 
Tends), for the. Indians. Concerning. : 


Sagat 
erie 


_ DECISIONS or THE: DEPARTMENT OF THE. INTERIOR 


= in, Alaska, under a statute authoriz- : 


‘Indians or. “Eskimos. , 


rounding: waters. - 
Fisheries ve 0. 8.5 248° US: 8 
(1918). ao : 


186 LD. | 


the. authority of ae United States 


waters) ?: ee ms 
“That Congress had power to make’ the 


- pegervation - inclusive of the ‘ adjacent: 


waters and: ‘submerged - Jand.:-as: well, as 
the upland. needs ‘Tittle more: than. state: 


the .United. States:.and over .which Con-_ : 


‘STegs. had complete legislative authority. 


of the u plands" alone, the Court. 


found that the ‘Congress’ ‘intended, 
“the body: of Jain ds known as An- 


nette: Islands” to: include ‘the ‘gtit-’ - 
“Alaska ‘Pacific 


AGtoh: the: “key question a 
tha: intent: of Congress’ j in makinio® 


. the designation of'a “body of lands,” | . 
and the Court’s holding went only = 
to adjacent. waters, Alaska. Pasifie ease 


Fisheries could: ‘be construed as con- 
taining’ a sug¢ gestion to the. drafters , 


of PLO 82 that they had-authority’ a 


to-inelude coastal submerged lands 
in the “public lands”: of northern: — 


Alaska, being withdrawn by. PLO icon 


to: prevent. interference with federal: 


~ oiland gas explpration and develop- 
| ment. 


Nineteen years later, the ‘Depart- 


ment’s Solicitor issued an opinion on. | 


the: Suthority * of ee : Searetary: te 


a THE “EFFECT. OF : PUBLIC ‘LAND: ORDER. 82: ON THE. 


157. | 
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_ December 12, 1978 


_ tre eserve » waters in i comiéction with, 
and independently, of, land reserva- 


tions for Alaskan Natives under the 


~ Act of May 1, 1936.” 56. LD. 110. 
(1937). The: 1936 Act had-extended | 
the Indian Reorganization ‘Act. oS 
Alaska, and authorized. the Secre- | 


tary to-Treserve,. among other things 


“public lands” adjacent to lands pre- . 


_ viously’ reserved. for. Indians: or Es- 


kimos, or. ‘other | “public lands” 
acta IF: occupied: hy. Indians OF 


“The Soligiar, whee opinion was 


appr coved. by the. Secretary,. decided 


already reserved. or being. reserved 


 for.the. Natives. ‘The. opinion. cited | 
a the: decision; of the Supreme Court. 
in Alaska. Pah Aisheries, and, | 


“s observed: 


The term: publi lands" is. synonynious 
with the. term. “public: domain,’ *. and the 


; tidewaters of. the territories of the United, 
| States, and. the lands: under them . have | 
been, classified as part ‘of the. public do-. 


| main, since they belong exclusively. to. the 


United States Government and are @ sub- 


ject to its ‘disposition 


This. decision, coming « six. “years 
before PLO. 82, provides reasonably 
- direct’ ‘support: on which:the drafters | 
of ‘PLO. 82. could. have relied.in. re- 
serving. both: the inland and. -the 
coastal submerged lands. in’ north: 
ern n Alaska a as Rein lands.” za re 





, this proposition. 


B ‘Suminary, of S. Status or “Publio : 
»Lands”.as Including Coastat: 
and Inland seein dag Lands. 
m 1948... z 


“The above’ discussion. shows that: 
the courts have long recognized an 
inherent sovereign. ‘power ‘ef the 


. United’ ‘States over land’ in terri- 
? tories, “Including submerged lands. 


AS ‘publistied Solicitor’ § opinion had’ 
concluded ‘that ‘“public lands” in 
Alaska. did, in‘ the specific sited 
stances. studied, ‘include’ subinérged — 
lands’ and the waters - over those 


~~ that the Act, authorized the: reserva- . lands. 


tic on of water adjacent to. any | lands 


“The: ‘common. ‘Departineital the ne 
donitanding - ‘in "1943" “regarding | 
Alaska is: what? we must* ‘assess, and - 
it was entirely possible | “fOr the 

drafters of PLO 82°to-assumé that: 
‘public lands” included coastal sub-) 
merged lands and submerged: lands 


under inland navigable: waters, -es+ 
: pecially if that. construction: would: Oe, 
~ have furthered the: purpose ‘of: ‘the’ 

withdrawal. “The: purpose: of the’ 


withdrawal i is S discussed. pew at PP a 7 


164-169." ne ee ae as 


4 . Summary a es Rita : 
to the Issue A fier. £ 43 


y adidial’ decisions’ and’ Conteris . 


sional ‘action after: 1943. “obviously — 


could’ not. ‘have affected what: was. 
intended to be withdrawn. by. PLO . 


| 82 in 1943, Yet as ‘these subsequent © 


actions interpret the limitations ° 


7 in al : ioe posed by the use:of the term “publie 
756:LD: ‘at’ 114, The Solicitor. cited ‘Alaska 
Pacific. Fisheries. and Shively Ve eee for. 


lands,” these. actions are. ‘relevant to 


the power of ‘thie® ‘Seer etary to” in- t 


| 158 ss DECISIONS 
; clude dibtiersed’ ‘ands aed “public 

lands,” and. T will discuss them 
= briefly. | 


In ynes v. Grimes Packing Co. bie 


. 337 U.S, 86 (1949), the Court was 
| ‘concerned. with the Secretary’s des- 
-ignation of an Indian reservation 
~ for the use and benefit of the native 


- inhabitants of Karluk, Alaska. The, 


reservation included certain. lands 
and “waters. adjacent thereto ex- 


tending 8,000 feet from the shore 
_ line.” The 1936 statute under which 
. the reservation was made authorized 


_ the Secretary of the Interior to des- 


 ignate as an Indian reservation and 
_ to-add “additional public lands ad- 

, jacent thereto, within the Territory L 
of ‘Alaska, : or.any other public lands | 
- which are actually occupied by Indi- 
_ ans or. Eskimos within said Ter. 


- Titory. el 


The. ‘Sopeae. Court found that. 
7 ike Secretary. was acting under sec. 
-2-of the Act of. May Ad 1936 and. 
‘under Executive Order 91463 in mak- — 
~ ing the withdrawal, Both authori- 
ties are restricted to “public lands.” 
See 837 U.S. at 101. The Court listed: 
five reasons for .deciding that the 


Secretary was authorized to include 


coastal ‘submerged. lands in the 


withdrawal of public Jands:- 


S ‘Taking. into consideration the: impor- - 
7 ‘tance of. the. fisheries to. the Alaske na- - 
tives,’ the. temporary: chara eter of the res- 
ervation, the Annette Islands ‘ease, the 
- SGministrative determination, the a 


- 8 Act of May 1, 1936, 49 Stat, 1250-51. ‘This 


section of the 1936. “Act was the one the 


» Solicitor “hed interpreted ‘in 1987 to allow 


reservation of. water adjatent ‘to lands re- 
perved. for the Natives. See 56 I.D. 110 (1937), 
discussed: at pp. 156-157, supra. Phe. Supreme 


Court. in fact. cited the. Solicitor’ 2 es in. 


| cil discussion, See 337 Uv. 8. at iid, 


or. THE. \DEPARTMENT. oF THE INTERIOR - 


| holding * (the™: 


“188 LD 


| pose of one to ) iseist the natives by i 
the Alaska amendment.to the Wheeler- 
Howard Act, we have concluded that the ©. 
.Secretary of the Interior was. authorized ee 
to include the waters in the reservation... 
No injunction therefore MAY -be obtained ee 
because. of the acca oN Order. No. Pes. 
128. - yop © e ‘eee 


. B37 U.S.116 tots ee. 

- Some of chade reasons werd equal- oe 
| ly applicable to the withdrawal-of 

— coastal submerged lands in PLO 82. 
For. example, “the importance of 
| possible. oil resources’ nthe: sub: » 
merged lands to the wareffort could ~ 


have been considered’ (see pp. 164- 


169, infra) and PLO 82 was itself a 7 
_ temporary reservation. 


And_ 
Court: cited and reaffirmed the pre-- 


PLO. 82 Alaska ‘Pacific Fisheries 
“Annette Islands ©. 
case”). Overall, this case is signifi- - 
cant in manifesting : acontinuingat- 
titude'by the Supreme Court not:to .-. 
accord talismanicsignificanceto the 
: words “public lands,” but instead to 
recognize in some instances that the 
term “public lands” as used in Ex- 
- ecutive Order 9146 (the legal: basis | 
for PLO. 82)" can include. ‘sub- a 

- merged lands.- | | 
Twenty-one years Inter, the N ‘nth ie 
Circuit considered the. effect of Ex- | 
ecutive Order No, 8979, issued by | 
President Roosevelt on Dee. 6,1941,. 
which created the Kenai National _ 
Moose Range. U7. 8. v. Alaska, 423 F. 
2d 764 (9th Cir. 1970), The Order © 
refers to_ 
areas of land and water of the 
‘United States, » rather than to “oub- 
lie land.” The State of Alaska 
argued. that the. withdrawal wasin-- 
‘effective. as. to navigable water. of - 


“hereinafter-described 


the Facet 


Se ABE 


| Puce ‘EEFECT | OF PUBLIC LAND! ‘ORDER 82. ON: THE: “we 
OWNERSHIP, OF COASTAL SUBMERGED | LANDS et, sa tae 7 


- a * : IN ‘NORTHERN ALASKA ~ 
= December, 22, 1978" 


ae es 


- ths Moose. Ringe, t ‘Bue the Court: 


‘pointed - out: that: failure’ to ‘with- 


 odraaw water or land-under the water 
--- would ‘nullity the purpose of. the | 
-- Order because- the: moose: depended 
oe ~~ on the: waters: within the Range ae 
ee their existence.?: > ae 
> The Court: found! 7 iatent it = 
withdraw both: waters and. lands — 
- underlying. Lake. ‘Tustumena: tobe 


very: plain. In: reaching its conelu- 


utes;: the ‘courts. have consistently ? 
held that the words ‘public. domain’, . 
‘public :lands’ -and ‘lands’, include - F 
land under water, 493 FOd at.766. 


os _ sion,-the:Court: observed : “In con- 
- struing the: pertinent Alaskan stat-. 


a developments, itis apparent. that 
the question. of whether the public a 


No post-1943_ ‘development: ‘hia: 


i“ not include the beds. of inland: navi- 





oy zy “Appellees would have: the iiele ‘and: female 
2S ae of ‘this “semi-aquatic animal. find each other. ° 
and mate. in dense woods and thickets, and 
on. precipitous. mountaing ‘and ‘cliffs, rather: - 

-_. than in or around the tranquil waters.of their . 
native: habitat. President: Roosevelt. never | ins . 
~ .. tended’ such a@ result, nor aid’ he énvision the. 
pulls anid ‘cows of this noble group ‘standing on. | 
the shores of streams and lakes ‘and. there ” 

: ‘extending their necks to. giraffelike proportions oy 

in order to enjoy: the: aquatic vegetation’ go : 


“essential ‘to. their eontinued: existence.’ o 428 3 an 
a4” : question does, not t specifically de- ze 


Fr. 2d at 767. 


| - gable waters. There “were,. however, ; 
; Post- 1943, derclepiiqnts: which ca 


ae cd eee thas: cu | 
gress had not generally extended 
the public lands to include. coastal i 


submerged lands. adjoining. states. 
See, é.g., 60. 1.D. 26. (1947), a. So- 


-licitor’s Opinion. holding that the 
~ +Mineral. Leasing Act. of. 1920. does 
nt: authorize the ; issuance of oil] and 
pas leases with respect to the sub- — 
“merged lands. off, the. coasts of the 
United States. This opinion was — 
upheld by. the Court of Appeals 3 in 

Justheim . Vv. McKay, 229. F.2d 29°. 
(D.C. Cir. 1956), cert. den, 351 US. 7 
933 (1956). See. also ‘Solicitor’s | 

| ‘Opinion. M-36084. (Ju une. 25, 1951) — 

holding ‘that ‘selections of. coastal: 


As noted, the: Order itself refers to “submerged © ‘lands under. various 


both “land and water of.the United - 
States.” This case. also makes clear 
hat, that. submerged. lands: can: be: with- . = 

oe drawn.and retained 3 in: federal own- — izing selections based . on such | scrip - 
ee ership. for a governmental purpose 
ina context not invelving the gov- 

—-ernment’s.. trust responsibility: to _ 


a - Indians and Eskimos. 


types of land scrip must be. rejected 
in part. because “public lands”: as. 
cused, in. the federal statutes author- 


~ ‘does not include coastal Submerged. : 
ands. ee 7 


From this wlan a ot Bost-PLO oe 


- " sugges sted. that: the: public lands do lands m Alaska: could include in- 

: “land or coastal submerged lands has a 
continued to turn on the language | 
‘and purpose ‘of the specific with- 

_ > (drawal at issue. It is that language 
and purpose which: we toust now a 

examine in more detail. aoe a 


B. PLO 80s. Description of t the 


Area Withdrawn | oe 
al Coastal Submerged Lands 


“The language ‘of. the Order’ — : 


DE ceo OF | THE 


area withdrawn. The section-is cap- 


i without. stating: 2 northern limit. 


ee The portion of the text which .con- 
cerns the extent,of, the. pablic ks lands: | 


. ‘withdrawn: reads as follows: gre 


“ANE that part of ‘Alaska: lying. north of.a 
. line beginning at:a point on. the, boundary | 
ce between the: United States and. Canada 


Be thence westerly along. this divide, . 
“and * the. periphery. of ‘the watershed - 


““nérthward: ‘tothe Arctie Ocean, along 


arid: ‘the: ipieu stains to: 
Ushi «, igtog | 


> e088 


2 ow: ‘says’ ‘the: pithdrawal’ ‘covers 
eT aE [the’public lands in] that — 
part’ of “Alaska lying north of [the | 
“Tine drawn i in the order]. ci (Italics - 
“ ‘added.)* ‘This ‘language. is broad 
enough’ to. cover the coastal ‘sub-| 


merged lands, assuming that “piib- 


~ Te lands” includes submerged lands, 
“van issue which i is discussed above in. 
~ ‘terms of legal authority (Part I. A) 
“and ‘which is discussed below in’ 
‘terms of Depectatintalt intent ¢ Part 
UL. Le), 


Gbmater area, as ‘beginning on 
‘the Canadian border and running | 
““thence* westerly along this divide, — 
“and the periphery of the wat tershed © 


: northward to the Arctié Ocean * * * ie 
to Cape Lisburne.”. (Italics add. 7 . 


was somewhat unclear. The Dnited States: had 


ed) ‘This language defines’ the 


southern boundary 3 in terms ‘of the | 


“gg This part’ of ‘the Ovder mieeele ‘refers 10 


- all. that part of- northern Alaska ; however, the... 
beginning of the Order states that it: with- ~~ 


. draws “all. public lands * ae eR in. the  followliig 
v described areas: F 77) eee 


DEPARTMENT. OF. ‘THE. INTERIOR. 


: The dessrnton goes on to dofine 


186. LD. 


scribe the northakt boundary of the x “watershed high funs northward. to 
* ‘the “Arctic;. i.e., the southern’line is - | 
tioned simply “Northern Alaska,” °° fixed at that point where water rutis «> ~ 
2 north. rather. than. south. Tf the Jan- © 

. guage were. meant to limit; the with- 
drawal; jto..the watershed. lying | 
“northward. to- tha Arctic Ocean,” 
a, ‘the. imitation : would need to.come 
at the beginning or. end.of the :with- 
dr awal language to be. correct, gra- = 
“matically,. and: noé in-the- middle of 
- the... 
 the-erest of portions of thé Brooks Range © ‘boundary:, a 
coare + 
- Aretic, Ocean”, 
_ -only.m the context. of. defining the — 
_ southern boundary. line: It-is possi- - 


ible, however, to’ conclude. that. the 


definition:. POL, ther southern 7 


. The. Tenguapes oral fot the | 
appears to: be. used 


anguage::i in. fre described the. in- 
_ tended. northern ‘boundary: as well 
_(at°.the. shoreline. .of the: Arctic 
Ocean) even though. such a: con- 
‘struction would be. ‘grammatically 
Ancorrect. It'is worthy of note. that _ 
-the language is: the only reference in 
-the- ordér that potentially fixes. a 


-northern. boundary, other than the 


boundary: of U.S. owner Bap under 
- international Taw? 0. | 


~The western. ‘end: of the eutieer = 


Genta is described as “to Cape. 
--Lisburne” (italics -added).. Cape 
-Lisburne ends. by definition-at wa- 
_ter’s edge. This language might sug- . 
gest that the withdraw al .did no 

pun beyend lanid’s send. and that 


“whe. enlire feaerar awnership as bf ae 


historically. claimed ownership to.at least three 


_ miles .offshore.-It was not until the.Truman 
declaration in. 1945 that the United. States 


- formally. asserted jurisdiction and control over 
the entire. Continental. Shelf... See, pomas _ Prog, 
2667, Sept... 28, 1945, 10. E.R. 123 + see. aleo- 
United States ve ea 832, UU, s, “19 at: B3-34 


ae (1947). 


THE: ‘EFFECT ‘OF: PUBLIC’ LAND: “ORDER ‘82! ON: THE 
_ OWNERSHIP. ‘OF. COASTAL. SUBMERGED. LANDS. 


IN NORTHERN ALASKA 2 


December 12, 1978: 


| “east: ‘submerped: Iands-* were: “not 


included: But’ Cape Lisburne:is’‘the 
a western; not-the northern botitidary, 
- and. it~ is’ the. northern: boundary - 
= which dg: in: “question: Because the 
coastline extends directly south’ and. -° 


-east™ from: Cape: Lisburne, and be- 


~ sula-and in. the Katalla-Yakataga 
/ area. ‘Regarding. the Alaska’ Panin- 
» sula: 


-- ¥akatage ‘area reads, in. pertinent . 


“parts: et. #8 £6. the: Gulf of: Alaska 
Ee fond] along: the: Gulf. of 
~ Alaska. #98) #2. 


Yefer'to “the shore-of” the Gulf of 
Alaska, it ‘does: establish Be mit es | 
| rather. Jnprecteely. domes: however. 


> “along: the Gulf, 3, oD: 


Express placement: of: he orn ; ; 


ary along: the shore and. the Gulf Ws 


a ‘merged: 
_ cause the Order withdrew “all that - 
~-part'of Alaska” extending north of 

the. line: which terminates: ate Cape os 

. Lisburne, there: is not: necessarily a = 
gap: ‘Between: Cape Lisburne’ and the. 

a ‘boundary. of the-coastal. submerged. 

© Jands. From Cape Lisburne; in other = 

_ . words, the boundary of the: coastal: ., 
ee submerged lands extends: dué north. 

: - Other parts.of PLO 82 withdrew 

Dubie lands on:the AlaskaPenin- . 





: : sri gaestis ehiord tits ‘expression’ ‘is 
“pot used, “an- intention’ to: ‘include 
. ‘coastal: submerged: Jands;~ 


The descriptive language ose ‘PLO | 


8. cmight*. be. construed. broadly 


enough” toe include: ‘eoastal: sub-.. 


“Jands: “in” the northern - 


. Alaska withdrawal, assuming that. 
the term. “public. Jands”. includes 


coastal ;. -submerged lands... Such 
Jands’ were: specifically: excluded i in. 


other parts. of the order.-But the. 
',order.can. -be. read. (‘northward to 


the. Arctic. : Ocean”). to: limit: the. 
withdrawal, to. the: coastline: of the 


. Arctic Ocean. Because: the. descrip- ‘ 
tive. language of the. area. with- 


drawn is. “somewhat :: ambiguous; 


. however, I must. examine other « evi- 
dence. of the: drafter’s intent. 
-withdrawaly- ‘the. Order'de- _ 
~ seribés'the marine boundary, in per-:. 
-tinent “part, as: “along: the Pacific 
Ocean #* * along the south shore 
of: Tuxedni. Bay. [and]:along * i * 
the :shores of» ‘Kuichak ° Bay’ and. 
_.. Bristol. Bay ia Set ane edd: 
= siete ier - 
The desctiption: of. the: Katalla~ ~-.documents: bearing dates: “betwe een 
» 1940-and: 1960. It is a 1940: Map ot 
_ Alaska. showing the: three’ “Areas — 
withdrawn: by. PLO 82. in yellow. | 


Although: ‘this © ‘The yellow coloring ‘does not: indi- 


description i is more ambiguous than ; ‘Gate. that: ‘any cof “the: ‘submerged 


in the case of the Alaska: Penin- 
. Sula because it’ does not expressly. “included... 
Ol. this 


- A search ofthe Department's “fies: a 


; for a map and other direct. evidence: 
: of the. area. intended to. be: with= 
drawn. has not. yiel ded: conclusive. 
results; A. map ‘indicating. the three 
‘areas withdr: awh was: found; ina De- 
partment . file . folder +? “which. in-- 
~ eludes 


_ several © PLO. : °82- related 


“lands - oft’ ‘northern ‘ Alaska were’. 


The 


map 


yellow - 
appears © 


coloring 
to- be. 


122 This folder “was. » found - An “BLM. ‘Fite 


a. For peer. 





Sie also.a. 1957. map showing the. area 
. .. Withdrawn. which was used: in:con-— 
i? “nection: with. a: proposed. ‘modifica- : 
_ tion of PLO-82, The. ‘map appears. 
-- to: include: the northern ‘coastal sub- - 
emerged. Jands in PLO. 82, ‘The map _ 
~. Was prepared, of: course, more than 
~ adecade after PLO 82 was issued i in = 
1948, and- does not. necessarily .re-° * 
= flect: the. ‘Department’s understand-. © 
F ing of. the effect of aT 82 ‘when, Ss 
‘ it wag issued. - 7 : 
.. Finally, - the: Depabtrient = 
. peed and published j im July 1958 a 7 
-other. map, for that mnpttery was ac- 
: tually’ used). 


, large book of existing land : with- 


_drawals and reservations in Alaska, 
Alaska, Federal. Withdr awals . and 
. Land Reservations. Obviously. pre- 


i: ‘pared in connection with statehood 
- deliberations (and published by the 
: Government Printing Office in 


i Statehood seg it shows } PLO 82 


"DECISIONS oF. ‘THE, ‘DEPARTMENT - OF. THE: ‘INTERIOR: 


— " Gonstal ‘ahmed a 
~- Jands underlying Tey Bay .in the - 
_ Katalla-Yakataga are indicated in 
--yellow,-as.are most: (but not all): cof 
_ the submergéd lands beneath lakes.» 
- The memorandum: .found.-in: the 
+ same folder as the map provides no. 
.. assistance in: the | matter, and’ we 
.- Dave’. been unable’ to. ‘desemibe 
~~. whether th at map was the: one: used. 
4m connection ‘with ‘the decision'.to ° 
» issue: PLO. 82. On:the-other hand, 
_., the map. does reflect: the: understand-. 
4 Ang: of someone. in ‘the. Department 
that. offshore submerged: lands:were. 
: . excluded. and: onshore | submerged © 
»dands-were. generally included i in 1 th a 
- _arithdrewal, a a | 
iIn ‘the: same: Ae, Koo. that ou | 
ka: the 1940 map with yellow.color= 
ing found in the BLM file, the 1942 
Geological Survey. map of: Alaska, 6 eat 
and; for sake of further. comparison, 


[86 LD. 


to. include coastal submerged lands. 
‘Another’ piece of evidence to be 


Ms ‘considered 1 is the 48,800:000 acre: fig- 


ure cited in. PLO. 89, for: the north- 


ern Alaska withdrawal. This: acre- 


age figure includes both “public:and 


: non-public lands,” and thus cannot 
be used. by: itself to determine‘the © 
acreage «of “public: lands”: which 


were. withdrawn; however, the fig- 


* ure:may.be useful’ in determining | 
. whether the perimeter of PLO:82 _ 
. included. coastal | ‘Submerged lands. 


At.the. request. of my office; the : 


Cadastral ‘Survey.of the Bureau. of 
Land ‘Management. recently: per- 
a formed ‘the. following analyses, 


using: three. different: maps of-Alas-' 


a 1954. Geological Survey: map of 


Alaska (even: ‘though the 1954 map 
‘was published eleven: years after 
PLO: 82 was‘issued). The 1942 map 


was the largest and best available 


“USGS map at the time. PLO 82 was . 
issued and is probably: the. most. like- 
2 ly one to have been used in prepar- 


ing PLO 82:(even. though we have 
uncovered no evidence that it,orany — 


To create the spatherta pounder 


as described 3 in PLO 82, lines were 


drawn -on each map. connecting 


~ peaks of the Brooks Range and the 
. De Long Mountains to Cape Lis- 
bound form the sameé month. ‘that: £ 
e ‘Congress’ completed action | on the 


burne. Three. “different northern 
boundaries were used: (a) the up- 


“jands + to the actual. | coastline; (by 


ag. s extonding od ‘the eonilines 


ABE 


| THE EFFECT OF PUBLIC. LAND: ‘ORDER: 8a: “ON: THE 


| OWNERSHIP OF COASTAL SUBMERGED ‘LANDS a . a 
su IN NORTHERN: ALASKA © ee oe ee 


December 12, 1978 


: “a ie plana i eee one. but 
closing | the bays: along. the shore to 


include the area in the: bays. with 


three miles offshore. A. Wang Digi- 


tizer then: determined the: included.’ 


acreage between the southern 


northern boundaries. 


The derivation. of ‘the acr renga 
figure used in PLO. 82 is not known. 
The technology now. used to make. 
such estimates was. ‘not. available in ~ 
1943, The Cadastral Survey caus 
tions that even ‘today, determining 
acreage from maps by planimetering 
is aes to such. variables as. ‘map . 


feat Goverdd Soe 


are | topographical, 
| boundary had.to be. drawn. freehand: — 
through. the spot. elevations and. be-::." 
tween. the river headwaters referred :: 
boundary and ‘the ‘three, Sifigrent.. 


‘accuracy, deal projection ands tae my | 
bility,.as-well-as planimeter sgl ; 
. racy and: operator. efficiency... r 
the. uplands; and (ce). the uplands na 
and coastal submerged. lands. to. 


‘Because..none:of the maps: cused fe 


to-in PLO 82, Moreover, judgment | 


o had. to. be exercised 3 in determining : 
the coastal boundary around. the» - 
: fringing - islands and across the. - 
“capes. on the northern coast.’ For. 
these reasons, Cadastral. Survey be=. 
lieves that. its. estimates are “prob=:: - 
_ ably” subject. to an. error of 5%... 


The following: table shows: the : | 
results: i ——- 


a MR: 7 S eeaga- 


Tee 2 Gail Hons) 
Uplands t to actu val copetline. poses nice * 1940) 07° 88.7 
194.2 ° - so BODE 1 
ice Uplands 1 to 0 coastline eh boys. vedere ter stup edt ent . 1940. » 64.4 
Paci, ei ete ah eee a oe See ee 1954: °: BB. 3 
| Uplands and {coastal submerged lands. nan | ae segs 19405, 5: GB5E8 
1954.9", 56.7 





. ae 1 The uplands includes all submerged ‘jands, whether under navigable or nei navigable waters. “Most of the. : 
thousands ot water bodies: in i northernAlaska have not yet beon, determined to be navigable or. not. ae en oe 


| “Won. OE £ the 1 acreage fictive’ for 
_ : any map or. area: meastired: shows ae 
~ correlation with the 48,800,000 acre 
Zs figure. used in 1 PLO O 82. ‘Given eg 


difficulties in ‘using ene -tech- =~ 


niques to make such. measurements, . : 
the lack. of technology in-1948 to... 
‘ make such pncesuEnene the Jacke 7 


-the...southern:: - 


: 164 


“of large, ‘detailed x maps i ‘in 1 1943 ce, : 
-northern Alaska, and the complete: 
absence of information. about how | 
the PLO: 82- acreage figure was. idé-'*- 
-_rived,: and “whether ‘any map was’ 
used, I can only conclude: that the” 
- acreage: figure’ used'in PLO 82 was 
an edueated: guess, and that current 
measurement ‘tochniviies applied ‘to: 
old niaps: cannot. my aca eid 


our’ inquiry. ° 


In sum, although’ ha: fiiee ‘oP! déntial” ‘and. Congressional ‘with- 


PLO 82" is" ‘ambiguous fegarding’ drawals, should’ be” ‘construed to” 


whether” ‘codstal Lesions ands carry ‘out the. intent and, purpose : 


were | ‘“Grichuded, “and key . 
“dariguage® ‘of the Order’ (ato Cape - 
Lisburne” ‘and ° wtig. ‘the™ Arctic Zz 


: Ocean”) ‘car’ be read either way, on 


balance, T° believe: the® better in- 
2 terpretation® is: ‘that’ coastal ‘sub- 
| = lands * ‘were, excluded. 


2. Inland: ‘Submerged Z aide" 


- describe’ the: southern boundary of 
the withdrawn area, Because of the» ; 
“3 sweeping language used. to describe.’ 
the area: withdrawn,-a strong argu-- 
--sment.-exists. that ‘in: order: to con-. 
; strue ‘PLO 82. as’ excluding inland ~ 
submerged - lands: from, the! Wwith- — : 
=e drawal, . a -specifically- worded. ex-.. intent and. purpose behind PLO 82 
~-eeption 1 to that effect.would have to» en eceraemnte Janda qittin Sine: werd ena” 


be apparent from. the: face: ‘of: the. 
Order."* As “Other ’ ‘than the: Order” "8 


‘DECISIONS: ‘OF: THE “DEPARTMENT: oF THE’ INTERIOR: 


“008 concession. . ao | 7 
Tights,” no exceptions from thearea. 
withdrawn. are stated in. PLO 8% | 


186 LDu- 


alid existing 


The 1940 map ‘also. provides | some.’ 


iridirect: ‘evidence’ that inland: sub- : 


merged: lands’ were ‘intended to be 


3 included: “There” jis’ ‘no- ‘evidence wi 
° whatsoever to the contrary. | | 


@ ,, néent and Purpose: of PLO» 88 a 


“Public ‘Land ‘Orders, like. Presi: id 


in making the’ withdrawal. See, ¢.9.5-- 


Hynes > ve Grimes Packing 06... 337. 


US. 86, 115° (1949)'; OS. v. State . 
of. ‘Alaska, 493 Ae od 764, 767 (9th: 


Cir. 1970) 5 see ‘also’ Alaska ‘Pacific 

- Fisheries ve Oy S. 248 US. 18, 87. 
Gee (1918). ‘The essential. inquiry: was 7 
ao . described by the Supreme Court in 
: Alasha Pacific. F ‘isheries, supra, re- 

| “As ‘ibied 3 in the preceding oe . 
‘sion, 1 the portion: of PLO 82. which, 7 
describes -.the. area. withdrawn: Is. 
captionéd: “Northern Alaska.”’ “The: 
a specific: ‘description of the. extent. of, 
- the area’ withdrawn begins with the. 
_ phrase “[a]ll.that part of Alaska”. 
and then proceeds..to ‘specifically 


garding withdrawal of ‘“Gnterven- - 


ing. and. surrounding. waters.as.well.. 
as, the. uplands”. for. the. benefit of 7 
‘Indians, as follows: ee ca 


As. an appreciation, of he: clteamstances et 
in which words are ‘used usually : is con- .. 
ducive. ‘and “at ‘times: essential toa right 
; understanding of them, it: is important, 
.° In- approaching a-‘solution: of the question 
_ Stated, to have in-mind the: circumstances’ oS 


in wliich the reservation was created— _ 
the power of Congress i in the premises, the 


location and character: of:the islands, the. _ 
situation: and ‘needs .of the. ‘Indians. and oe 
- the object to be obtained.’ so 


“Therefore, we ‘must ca tie 


bounds:.of the reservation perimeter : (inelud-— 
ing lands underlying . Ravigable . waters). are. 
intended ‘ to ‘be ‘included | in “the -resetvation. -- 


—————$+_- _ Choctaw Nation ¥3 PORES 397. B.S. 620" 
_ . B The conaluaieh follows’ from’ “the rulé of) 
construction. for. federal “reservations that 


(1970). 
4248.08. 78. at 87. 


THE: 
OWNERSHIP 


ily. 22% 


to: see: alien ieeks was. an. eae 


to. include coastal. submerged lands 


in the withdrawal. 


“PLO 82 was an sdrniniattative t Ace 6 
tion taken-by- Acting Secretary J For-. 
tas pursuant to the Presidential del-— 
egation of power: contained’ j in’ Ex- 
| ecutive Order 9146.45 Since PLO. 82 
Was an. ‘administrative. action, the os 
contemporaneous: ‘intent of the. De- - 
partment of. the. Interior is, ‘the rel-. 
evant inquiry.. And being a B5- “year. | 
ase old administrative: action, there is: a 
- fairly meager record: from. which to, 


- glean intent. 


As its. oe sndigates: (With- 
drawing. Public. Lands for ‘Use in. 
me Contiection with ‘the Prosecution, of 
the War”), ‘PLO'82'was directly re 
lated to proséctition: ‘of World: War 
IL See Exhibit B, attached, “which: 
isa Nov. 20, 1942 “Memorandum for - 
the Secretary” ‘from. the’ General. 
| ‘The 
- rhermorandum states’ that: explora- 
~ tion’ and development of: an Adaskan 
oil and gas supply were needéd for’ 


Land ‘Office -Conimissioner. 


the war. effort. As. private. industry 


— had not. developed. an oil and. ee 
, . field in pA tase under. the oe ee | 


| immediate operations ins 1 the. area. by pri- 


16 s Hixee, ‘Order 9146 transferred. Presidential  -vate‘concerns is: slight. 


~ authority. to: withdraw. or: reserve : the. “public: 
lands of the United States” -to the Secretary. 
_ Presidential authority at. thet’ time...sprang- 
from, among others, the Pickett’ Act, June 25, | 
1910, 36° Stat... 847. (48 . U.S.C. §§ 141, 142 - 


r (1970) ) ‘and. implied’ executive powers. Dee. Op. 
Atty. Gen. 


“publie lands,”-.as.: discussed: above. See ‘aiso 
the discussion .of the» Secretary's: authority. 


es under ‘Exec, - - Order ‘9146. in. Hynes v. Grimes:. 
7 Packing Oo., 837 U.S. 86, 101; 116, conclid-- 


ing that the term “public lands” in Exec. 
- Order 9146 could inelude submerged lands. 


EFFECT: ‘OF. PUBLIC. LAND: ,ORDER. 82° ON THE: 
OF. COASTAL. SUBMERGED LANDS | ‘ a, 
aeons dog, | IN NORTHERN ‘ALASKA SPS a edad satay 

ms = oh i : Pe me oe 3 oe December 12, 


esau ee ne Federal: 1 Govern 


73 (June 4,.1941). ‘The bounds of 
delegated. authority that existed. at’ the. time- 
oF: PLO. 82 brings: us: back ‘:to. the- ‘meaning: of 





1978. 
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ment was. ‘considering engaging ‘in. 
an: oil: and.gas exploration: program. 
in an attempt to secure a-source of: 
oil:for the-armed forces. In.order to; 
protect... the. potential: exploration: 


area, from. interference’ by. :private. 


claimants and lessees, it was eonsid-) 
ered. necessary. to...withdraw the: 

Jands for. exclusive federal use. ‘Con-: , 
sequently, the lands:were withdrawn. , 
from sale, location, selection: and-en-. 

try under the. public land laws. (ins: ‘ 
éluding the mining laws) . ‘and from: 
leasing under ‘the mineral Jeasing; o 
laws. : ier eo 

The ‘Nev. 20), 1949, Dp aiemaratdian 
from: the. Gomimissioner. of the. Gen-, 
eral. Land Office to the. Seorstary ORs. 


| plains PLO 82:this: Way. 2 


“The. stratégic. position, ‘of. Maees: with 7 
relation ‘to the ‘war ‘effort has inultiplied. | 
many ‘fold’ the: need: for. exploration for | 
the purpose’ of: locating’ ‘and: developing a: 


Supply of oil. and gas:within’ the territory.. 


Notwithstanding the. extremely: favorable, 
terms. which are accorded to private oil. 

operators’ under ’ the ° oil’ and’ gas Teasing” : 
act, both ag: originally: approved in*1920: 


and as:amended in 1935, ‘there‘is‘no:com-: _ 


mercial oil. or. gas well, in Alaska. at: this; : 
time. Furthermore, the possibility. of any: 


Consideration is Baing g given’ to’ the’ Spies ; 
sibility, of exploration by: the-Government:: 
with. a view to the . ‘possible discovery of.. 


a source. of. oil for. the- ~use: of. the, armed. 
“forces, It is. likely. that any such explora- Ss 


tion ‘if- it! is undertaken, would ‘be subject e 
to: interference: on the part 6f numerous? — 


private claimants, lessees, etc., ‘unless the: 


land were first: withdrawn from explora 7 
tion-by the publie. - a 

This ‘withdrawal. -is. proposed as an ef-.. 
fective means: ‘Of. reserving the land. to. per- ", 


> ie any its aetratone Program that may. be. 


- undertaken, : ae 


The November 1942 saiacisesbud 
does not: specifically address itself to. 


~ the coastal submerged. lands. It does, 


° however, réfer to'the fact that 64 oil 


and, gas leases covering some 187, 000. 


ms acres existed‘in the area proposed to 
. Ing,» Secretary; ‘Ickes. decided to : 


- be-withdrawn, as well.as 105 oil and 


_ gas lease applications covering some 2 
84,000 acres..We have been unable to _tion.'* If oil and gas were belisyed. 


7 determine’ ‘whether ‘any of these 


leases.or lease applications included 
‘any: submerged lands..The memo-. 


- randum-also refers to the “strategic. 


“position. of. Alaska” and the need to 


develop a. supply of. oil and “gas 
“within the territory. ” The Terri- 


7 tory” ‘of Alaska at that. time, of 


: course, ‘included. both’ inland: and: 


a coastal submerged lands. 


"The Director of the ‘Geological 

Banrre! in a Nov. 16, 1942 memo- 
. -COpy | ‘at- ‘ 
c tached) ; expressed: doubt about the. 


vandum _ - (Exhibit | coe 


| _ need for the northern Alaska: ucla 
| drawal: iar 


“In response a your. memorandum of ; 
: November 18.to.Mr. Deeds in: which you" 


propose a. withdrawal: ‘from: all’ forms: of 


~ entry,. put. really, I understand, for the. 
protection from ‘exploitation: of.any con-: 
tained oil, of. three great tracts of public 
land in ‘Alaska which you: designate: as 
Northern: Alaska, Alaska Peninsula, | and a 


‘Ratalla-Yakataga : 


-¥our Northern: Alaska. proposal: eon- 

stitutes an enlargement of existing Naval nae 
Petroleum Reserve No.4: Naval Reserve — 
No. 4.as now described: includes, “with a 


wide margin of safety, the. seepages at 


Cape. Simpson, the chief and practically 
the. only direct. evidence of: the existence 
‘OF the ont in this remote: ared.: The bound- 7 


DECISIONS: oF THE DEPARTMENT. OF THE. INTERIOR 


mit of the perfection’ “of” tes necessary” = aries ‘of Naval Hee No: 4 include not : 7 


‘arrangements and of the completion of. only. the lands that are most hopeful for 


‘ “exploration in this part of. Alaska, but. 
far more: land than ‘can: conceivably . be 

explored for™ oil, by” drilling,- during -the. 
' present emergency. I see no present neces- | 


sity for. enlarging Naval. Reserve No. 4 


and, therefore, ‘do: not advise the: with: 


drawal that you describe. under. the cape 


; tion. “Northern Alaska. ” 


“This point of view: a : , 


withdraw the: three. areas in. ques- 


to exist-in the inland. and/ or. coastal. :. 
7 submerged. lands and if technology. ae 
existed for its development, the ad-_ io 


ministrative . withdrawal . ‘of . sub-— 


merged lands would have, been. de- _ 


sirable i im: 1943. 


In. fact, the: 1993: anes a 
2 sreatag Naval Reserve No.4didin- 
clude some submerged - lands. The. - 


Order’ begins: by noting. the: exist-: 2 


ence: of “large seepages of petro- 
~ leum - along the- Arctte. Coast of. 


Alasiea’ and: conditions. favorable to. 


the “occurrence: of. valuable: petro- ee 
leum’. fields on the. Aretic. Coast. ace 
(Etalies - added.) . “The Order. ins © 
cluded ol]. the: public. lands” not 
only along thé coast to:the highest 


highwater mark, ‘but: also within a a 


tine drawn along. the. 


‘ocean side’ ‘Of the sanaepti and. iaanas 
forming: the barrier reefs and: es ctending 4 
across small lagoons from point: to point i 


where such barrier reefs are not” over” 
three miles. off. shore,. except in the’ case - | 


we of Plover Islands * *.* where it.shall be’ 


the. highest highwater mark: on. the outer 
shore of these islands. and the. sandspites., | 
at either end, In. Cases where. the barrier a7 





-10Sce the handweltten: note: at. the bottom 
of Wxhibit Cc; which indicated the sect | B 
decision, ; . . 


{8 ED | 


161}. =, i 


‘THE, EFFECT. OF PUBLIC. -LAND.. ORDER. 82. ON. THE... 
oo OWNERSHIP ‘OF - COASTAL SUBMERGED LANDS” 


ee 167, 


IN NORTHERN - mmaeecnn 
_ December 12, 1978 


reef. is “Over “three ‘miles’ att “ghote ‘the 
| boundary: shall be the: highest: highwater” 


ne mark: of the coast. of: the mainlands." a. 


This order has remained i im ‘effect, i 
to the present day, and in fact’ Con- — 
gress has enacted detailed’ instruc-— 
tions for managing this reserve, in-.. 
~ eluding transferring management. 
of. It to the Department of the In- - 


terior. ‘See. Naval Petroleum Re- 


ios serves. Production “Act. of. 1976, a 
ee Apr. 5, 1976, 90° ‘Stat. 308, - 42, ee 
USC. ‘A. § 6501 et seg. (West Supp. : 
1977 ys That the area withdrawn i ine 
1993, including. coastal submerged _ 
lands, remains in federal ownership. 
| is not. and -cannot, be seriously mp 
- disputed. | ns | 
Nearly. — decades oe PLO 2 
os 82 was signed, the Department. had. 
issued: some’ " prospecting’ ‘permits. 
under the Mineral Leasing Act for, 
J oil. and gas which included . ‘sub- © a 
Pa ae merged lands in the Arctic Ocean. 
in the vicinity of Smith Bay? All — 
of these permits had been can- 

ote celled: or had expired. by about. 1932, . 
42 years before PLO. o2.. We have 
found no evidence that. drilling oc- 
curred on any of these permits, but. 
the fact that such permits had been. 
issued could have raised. concern . 
that submerged lands in. northern. 
~ Alaska were subject to private ex-. 
ploitation . and should be with- © 
drawn. ‘There j iS, however, no direct’ 
evidence that, b this possiblity was 





- 1 See Exec. Order No. BTA. (Feb. 28, 


1928). 


. 18 These permits ‘are on: file in the BLM 7 


) office in: Anchorage. | } 
291-215—79-—_a . 


actually considered by the dates ; 


| of PLO. 82. 


"The oil industry ‘hadi begun a. oe 


ous move. into the. marine environ- | 


ment, before World War. IL. In fact,.- 
oil wells were drilled off the coast of, | 
California i in 1896. As early : as. 1928. 


bayous, swamps, and bays in Texas. . 
and Louisiana were being drilled. 
From 1938 to 1949, twenty-five 
wells were. drilled just. beyond the. 
coastlines. of Louisiana and. Texas. - 
Following: World. War. IL.oil- eK> 


ploration:.on the continental. shelf. ; 
was resumed with 53 wells, drilled. 


between 1945 and 1949. Offshore 


development. during. this. early: pe-.. 


~ plod. always. Or nearly. always. fol-. . 
: lowed. development. of the. area, im-— 
“mediately: ashore. There. was: no, on- 


shore. development. i in this . area, a of : 


northern Alaska at this: time. 


No contemporaneous ceca 


of the possibility of: hydrocarbon 
production. ‘from: the continental — 
shelf north of Alaska, has been un- | 


covered. Tt might well have been re- 


garded. as. too. ‘speculative. to. merit. 


serious | attention. ‘The Arctic. en-. 


vironment is not particularly hos-_ 
pitable to drilling in submerged _ 
lands principally. because ofice floes. 
‘and other problems. related to the » 


harsh climate. On the other hand, 


the waters overlying coastal ‘sub- | 
‘merged - lands. are quite. ‘shallow, ! 
often. ranging | in depth from 4 to 10 0. | 
feet. i : 


: “Petroleum! Ss. Bright Crescent,” The: 
Humble. Way, 9-20 May-June 1949. This ace - 
count notes the Sanita cost: “and. ue 


, . ey of. the venture. 


"The apace had s some: reason. . 


ge he 4} nee 


| fe fear interference ‘with a federal: 


oil and. gas exploration and develop- 


ment’ program. T have ‘already. ‘dis- 


- cussed the 1937: ‘Solicitor’ S Opinion 


| holding“ ‘that’“public ° lands” could. 


e inchide® “coastal ” submerged” lands. 


‘There was’ also'a''1941° ‘Opinion of 
the Attoriiey General which éqiiated 
‘the swords “public “domain” in’ the | 


_ Mineral Leasing. “At tO “public 


Jan ds.” 20 Moreover, as we have seen, 
- the’ Department” had issued pros-’. 


“ pecting ‘permits: for’ ‘oil: exploration 


in’ Smith “Bay ‘in Alaska: in* the: 
1920's; which’ inelidéd | some: “gub- 
- merged® jdands. "These: ‘permits vere 
jssued: undér'the’Mineral” Leasing: 


Act, ‘apparently on ‘the’ theory’ that 


the ‘Mineral’ Leasing “Act. ‘extended 
7 to submerged lands, 2 at: Teast 3 in n terri- 


ruléd” “aati” 1947," 


. Tarids adjoining states. © 


“'Phete is one ‘other: piece ‘of evi- 
: dence indicating that withdrawal ‘of, 


: the: siibmerged lands: in’ “Alaska: from: : 


the” ‘opération - “ofthe public land 


laws: ‘would ‘not. have’ been meaning- 
Tess. Congress extended:the applica- 
tion of certain mining laws to Alas- . 


= ka. in 1900, and: ‘provided that: citi-. 


zens “or: “personis’. intending to. be- 
come. “citizens “shall. have the right 


to” ‘dredge and. mine for gold ‘or 


other. precious metals j in'said- waters, 
below Jow tide * ** See Act of © 
“June.6, 1900, 31° Stat.-321, 829; see 


also..30. US. Cc. § 49a. (1970). ‘This 


| legal: authority to-mine submerged 


Ande ‘Height be Tegarded aS an, eX-_ 
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_DuGistons' or THE: ‘DEPARTMENT. ‘OF THE: INTERIOR * 


‘in: ‘an 2 apttion 
dealing” “with® “coastal submerged 


186° LD: 


apple: of the. pare of thieat to a: 


eral mineral management for the 


war effort that. PLO. 82 was de-. | 
signed. to forestall, - although: ok 
hasten ‘to-add:there® is no: -evidence 


that: the ‘drafters of PLO 82. gone & 


sidered it, = 
‘Finally; it might be gested that 


the drafters:of PLO 82 need’ “not: . : 
have ‘foreseen federal development. ular 


éfforts directly on or over the sub- 
a “merged lands in question i in order to, 
withdraw ‘them: ’ Rather, . ‘the: pur- 


pose ‘was.to prevent private activity yi 


anywhere'in thé general area from. 
interfering ‘with ‘proposed » federal 
activity. (The' Nov: 20, 1949 Mem- 
-orandum for the Secretary, attached, 
as s Exhibit C, simply points, out that 
ject. to interference’ on the’ ‘part ‘of 
“nuinerous’ ‘private | ‘claimants, ‘les- 
sees, etc., unless ‘the land ‘were first. 
withdrawn ae ), ‘Such i private 


es 


coiipications tO! -proneeok eee 
eae on: the submerged: lands or 


RE a ah ae 


been unwise to stop the wihdrawal, "es 


at the boundaries of inland: waters. - 
This is especially so since the inland ; 
submerged lands would have in- 
cluded: those under: ‘non-navigable 
as well as Tavigable waters. There 
was: no ‘reason ‘to distinguish ‘be- 


tween the two'at the time, especially _ : 


in light of PLO. 82’s purpose. Inter-_ 
ference from activityon adjacent 
land might have been a little harder 
to foresee were coastal. submerged 
land involved, but such interference _ 
could -be imagined. Rights-of-way 
for transportation - BOCES, for eX-. 


apays5 | 





| amplé,: fhight, hae as cy 
over lands. ‘admittedly - covered. by. 
PLO. 82 in order to. get. to. coastal = 


‘submerged. lands. - 5 icy bh 


reason to. perceive a, threat of inter- 


ference. “from private - ‘drilling’ dn. y 
coastal submerged. lands. To this, ex- 
- tent. given. the urgency of the war 
effort and. ‘the purpose. of the. 1943 


- -withdrawal, to.. protect. federal 


- ‘petroleum. exploitation, LL believe’ it 
would. have béen. réasonable for the : 
.dratters of PLO 82 to perceive. some | 
threat: of interference. to. drilling in’ 
the beds of inland navigable waters, — 
“and. therefore conclude that, to ef. 
fectuate, fully the. important -pur-~ 
“pose.of the. Order, inland submerged. 
~ “lands. were. intended. to be: included. 
On the other-hand, because offshore | 


drilling technology. was in. relative 


--infancy,. untried and unproven In 
“hostile ‘environments, such. as the | 
| Arctic, and because. the threat of in-| 
-terference: from private activity was 
“less, T believe. it. was less. reasonable . 
-to assume the. drafters ‘intended. to : 


‘includ e coastal submerged lands. - 


: PLO BO 


: * After hey was Scnod: PLO s 82 or 
| «modified several one for ‘Purposes, 


a At leat. “one nearly “contemporaneous a 
“Public. Land Order explicitly. ‘mentioned | areas’ 


THE: ‘EXFECT ‘OF PUBLICALAND:' ORDER: 82) ON: THE 
4 . _ OWNERSHIP OF ‘COASTAL SUBMERGED ‘LANDS 

epg de, IN NORTHERN ‘ALASKA' Sa ae 

“December 12, 1978 - = i ae - 


. Given .the. state of ee 7 
“believe: it -was- reasonable:. for the : 
.drafters of PLO 82 to perceive some 
threat. of. interference. to. drilling ae 


82... -ineluded:- 








mie to. the: eee issue, » ben. 
fore: ib: was: revoked.. With. cone. ‘OX=- 


ception, these. subsequent: modifica~ 
tions-shed no.light:on. whether PLO 
“submerged - lands. 
Where they. mention, the. area, -with-. 


drawn by: PLO: 82, they merely, par-, 
rob: the. deseription Seb rere: in 
-the., uplands, : ‘including © in. “and ss P. Q.82.., | 


around’ ‘Inland: waters, but much less. 


2 The one: atexeeption. 4 is. PLO: 1621, 


which. modified PLO:82. to: permit, 


in :the.-area-of, “Northern, : Alaska”. 
withdrawn, iby. PLO, 82, entries. un-_ 
der the maining] laws. and 3 issuance. of 


“mineral leases: pursuant, to: the Min- 
~~ eral: Leasing. Act.of 1920. PLO. 1621 


exptessly.: disclaimed. any: effect. on. 
the. __ tellesing:dewribes, Jands”: 
Orders in: 19931 ‘upon. they pene a 
Naval Petroleum Reserve No. 4: As 


discussed. earliery: these, “following=. 


described . lands’: included. -coastal., 


| submerged: lands... (See. pp. 166-167, i 


SUPTEx) . ‘Therefore, PLO. 1621, TO: 
fects the: Department's understand-., : 


ing’ in’ 1958.that. PLO. 82. ineluded . 
| coastal submerged lands... atl aaa 


of the coast. See. BLO'169, Sept. 21: 1943; 11 


8866: (Aug: "2; : 1946). “¢*Northwesterly;. 


- ne the-. 5. fathom. line around, Ocean’ ‘Cape’’,). 


The PLO- was ‘issued - “On - ‘the authority ‘of ‘a 
statute providing. for: the: ereation: of national. 
forests, 16. U.S.C. § 478. (1970), was. entitled. . 
“Withdrawing | Public: Lands. for ‘Use of the. 


War. ‘Department. for” “Military: “Purposes.” 
| Originally. classified. -eonfidential, it was. made.. 
Dd. Subsequént Me edification of 
_ of War-dated: July 81,, 1946. The jurisdiction. it. 
: created expired in accordance - with © terms. of . 
the Order six months following termination: ‘of: 
- the. unlimited. - national. emergency: then. *in' 
effect. We have. not found an explanation ‘for: 
this” unusual withdrawal, ‘but ‘because it'‘ex-" 


public’ pursuant. to.. a letter. of the Secretary. 


pressly . included a coastal area, the failure. to. - 


do'so in PLO 82 could. be seen as an inten- ., 


tion not to withdraw, such’ ‘an area; 


se 170 re 
PLO 82 was ipod on. Dee: 6, 


. : 1960 ‘by PLO 2215.22 The revoca-, 


tion. order provides insight into the 
common ‘understanding of PLO- 82°. 
- inside*the | Department. during this: 
period. ‘Tt not only revoked’ PLO: 
~ 82, but also described and discussed © 
the 1993 withdrawal of lands for 

_ Naval Petroleum Reserve No. 4. As. 


. we ‘have. seen, earlier; NPR in: 
eluded” some ‘submerged Tands: be-* 


tween the sandspits and islands 
‘forming the barrier reefs and. the 
- mainland.’ Before describing. “the” 
- boimidaries: of NPR-4, PLO™ 2215" 
m makes ‘the following statement: 


. “The. “following-deseribed” ‘lands Tying ® 
within the. exterior boundaries of the™ 
area, “described” in- paragraph. ‘1: [that is, * 
the land withdrawn by: PLO 82] are with-.. 
drawn: by. Executive . Order. No.. BT97-A 


Lereating, NPR-4]. ere ee a 
Te seenis: plain that the. déattore of 


oe 2215 regarded PLO 82'as in-* 


cluding submerged’ Tands- boa awe 
coastal -mainland.*4 ee 

- This inference is’ azo exported: 
by PLO 2214, issued the same day 
as PLO 2915. ‘This Order formally 


_ created: the “Arctic National Wild-: 
life. ‘Range, and: it. included | ‘sub- 


“38 Except for’. certain, lands ‘ot the” ‘Arctic: 
. Wildlife Refuge and for Naval Petroleum ‘Re- 
serve No. 4, PLO 2215- opened: the lands to— 
: settlement’ and | ‘to (a) filing” of: applications, | 


selection: and: ‘Jocation - allowable’ on. unsur- © 


veyed: lands’ under. ‘the nonmineral- ‘public land: 
laws, - ‘the “homestead ‘- ‘and... ‘Alaska homesite. 
laws; ‘and: (b).. selection. ‘by the state’ under * 
‘the Alaska Statehood Act. It? also" validated 
certain preference. right. claims. ae 

23,25. FR "12599 “Wee. 8 2090). (eaten 
added). 

“4 PLO: ‘2015. stated: that: the ares: wwith= 
drawn. by PLO: 82 “contains | approximately: | 
48,000,000° acres.” This ig 800; 000: acres less” 
than ‘the estimate: contained in PLO. 82. There: ’ 
ig: no: indication” of oe Gerivation | of ‘this 
estiniate. oe - hee Nee, rete ated 


‘DECISIONS OF THE’ ‘DEPARTMENT: OF THE: ENTERIOR. 


| it was repealed. 


| added. dt 
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“merged. Tands: off. the cuelaad in: 


“much the same fashion as NPR-4. 
| Specifically, the northern boundary 


of ‘the™ ‘Tange was: ) deseribed as: - 


follows: Bae 


Beginning at the intersection of the a 
ternational Boundary line between ‘Alas- 
_ka and Yukon Territoty; Canada, with the — 


line of: extreme low water of the.Arctic °° 
—Ocean,* * * thence’ westerly dlong..the 


suid line of extreme low-water, including. 


all Offshore bars, reefs and islands to a 


point’ “Of land on “the Arctic” seacoast 


_ known as Brownlow Point ' oom. * sil 


Thus, although both’ PLO. oni = 


and. 2215 B provide. no: help 3 in: “pacer ‘, 


1943, “and” although "hott include 


only, some submerged | lands now at. 


issue. (those within the ‘barrier 


islands), they do—along with the | 


, Maps prepared and published by the | 


Department in J uly 1958 (see p. 162, 
supra) —indicate the understanding. 7 
ofthe extent of PLO. 82 at Hh, time ne 


ur. THE TMPACr ‘OF. THE 


80 BUMERGED — 


_ STATEHOOD ACT fae 
PLO. 89 preceded by ten years the 7. 


passage of the Submerged Lands : 
. Act, May. 22,°1953, “67 Stat. 29, 43° 
USC. "§ 1301 eke “SEQ 


(1970), 
which, among other things, granted 
to. states then’ existing the ‘sub-— 


merged lands. lying off their coasts. 
_ Sec. 6(m) of the Alaska Statehood — 
Act of 1958, 48 U.S.C. Prec, § 21, 
‘made this provision applicable to 


Alaska : “ = 


25 25 FR 12598 Dee, 8, +3960), _Ctaltes cae 


LANDS 
“ACT AND THE SUAS. _ 


o es : ram SREEEOT“ OF“ PUBLIC: “DAND: ORDER’-82° ON: THE: 
Ge _ OWNERSHIP OF COASTAL SUBMERGED. LANDS | os = 
“IN ‘NORTHERN’ ALASEA' b aeehaghiend Pom 


cama 


“December 12, 1978 


thes ‘Submerged Lands ‘Act of 1958. shall 
- be- applicable to the State ‘of Alaska. and. 
the said State shall have the ‘samé rights 


"as do existing States thereunder. 2" 


Except. for. sec. -B(a)-. of. the Bike 


merged Lands Act, the coastal sub- 


Union. | However, sec. ‘B(a) 


a from the grant: to States 


all. lands expressly, retained . Jy +e - 
the United States when the State entered. | 
_ the Union (otherwise than’ ‘by: a ‘general 
retention * * of Jands underlying: the’ 
- marginal sea)© * * and any rights. the. _ . 
' United States hag in lands presently: and. see. 5 (a). In the 1970 case of. United. | 
actually occupied | by. the. United 1 States. 


under dlaim of. right. 


the Submerged Lands Act is pre- 


vented from operating through the 
Statehood Act to relinquish the sub- 
MS merged | lands to Alaska, | 
. The first. ‘exception in the’ ‘Sub- 
merged. Lands Act refers to lands. 
expressly | retained by the United 
States when the State entered the — 
493 ¥. od - 768. 
tention of lands underlying. the 
marginal sea. The i issue is- whether 
/ PLO 82: qualifies: as expressly Te~ 
taining the submerged lands for the - 
United States when Alaska, entered | 


Union other than by a general re- 


the Union i in L958. . 


.. The. legislative history of this sec- 


: ton of the Submerged. Lands’ Act 


“prevent. t the’ federal executive fe trom 
arguing: that. lands have, been Te- 
_tained. merely. by. operation of the 


doctrine. that. the United States had 


paramount title to. the. land. For ex- 
_ample,:. the: debate: on: the. Senate 
“merged. lands. or ‘theses underlying e 
inland navigable. waters would un-' 
questionably : haye passed to the 
State upon its. admission. to ie 


floor. made clear that this ‘provision 


allowed the: Federal Government, to 
reserve “areas * * * used. by the 


government.in its governmental | ca~ 


--pacity.-for one. or more..of-its. goy- 
WSC $1813 (a) (1970)), excep 7 

oo oe this reasoning,. any, formal - cwith-_ 
drawal like PLO 82 -for a plain 
7 governmental. purpose. would qual- | 


ernmental: purposes.” 26 Following : 


ify as an “expressretention.” ... -. 
The courts have. so- “interpreted 


. States v.. State o ia Alaska; discussed: 
: above; the’ Court. of ‘Appeals : held 


“Te either of ‘hades: ono ci. _ that: the land underlying Lake: Tus: 


aa the broad. statutory. grant applies, : butaena: did not oe iad the State, of 


_ Alaska ‘upon: statehood: because. of. 
this. section. The court; t-noted. that 
eS tities = aig order “s ee las " 
.to withdraw .the water ‘of the:lake and . 


the submerged. land, ‘and. therefore]. the. 


“state’s rights, if-any, are subsequent in . 
‘time-and inferior in right to those of the 


appellant,’ 


The court deemed. the. aagiape 


Sal of the: “hereinafter-described- 


areas of land and water” an express 
retention of those lands underlying | 


Lake Tustumena. 


The State of Alaska case teaches 


a) that, in order: to qualify as. Sex . 


_Awogieone: Ree: ‘2619 (3988) (Remazis: ‘ot 


7 7 . : shows that Congress! intent was-to : ‘Sen, Cordon). 


| ye elated? codes seg. 2.1818, ob. 
the: Submerged. Lands Act, the. Sub-.04 


merged land need-not be specifically 
| : described’ in the withdrawal order.?’ 


“PLO 89 withdrew “all the. public | 


“‘Jands **"* within the following 
“described areas,” including “aly: that 


“part of Alaska lying north of a 
ie [specific] line.” This: description: is. 
18" precise’ as that’ held’ to be anex- 
‘merged: lands at’ ‘statehood: The 


| “press” ‘retention ‘in’ the State of 
Alaska case: "This, plus: the analysis 


“in Séetion’ TT of this‘ opinion, ° ‘Jeads: 
 meto- ‘conclude that: PLO #82 *ex- . 


“pressly retained the ‘lands ‘it’ with-_ 
“The 
~ fact’ that: ‘PLO ‘82° was: issued: ‘for. 
a particular purpose—protection of | 
those lands-from private ‘exploita- a Ee 
-tionadds ' force to the’ ———. 


drew ‘forthe’ ‘United’ States, ° 


that they ‘were’ tiot: ‘merely ‘ ‘gener- 
“ally” retained.” See ™ also United 
States v. City of Anchorage, State 


of Alaska, 439 F. 2d: 1081 (Gt Cir. = 


197). 


“pressly” retained” exception in’-sec. 
| 5(a)y of the Submerged Lands’ Act 


would: have :prevented ‘title ‘to the 


: submerged ' lands withdrawn ‘by 
PLO 82 from’ passing to the State 
: apon., statehood, 


On the other head: ae ae ae : 
termine’ herein that the coastal sub- 
ie merged. lands were. not. withdrawn 


* by PLO, 82, L Taust, consider the aol 


oom The Joint Resolution: on sec. 5 of che: Sub- 
merged .Lands’*Act ‘shows ‘that the. ‘térm | 
-“snecifically described”: as, modifying | “tracts , 
or parcels‘of land’ was’ “inélided' in-an earlier « 


ie “draft. ‘but? ‘later - deleted.: The: ‘explanation: of 


“the deletion’ was that: it: was for “perfecting” 


purposes. | .1953°U.S.°Code and Admin. 


_ 1490, (1496. This indicates: an \ intent: to make 


in the section, to “lands.” ” e ty 


DECISIONS “OF THE ‘DEPARTMENT: ‘OF THE: INTERIOR 


IT ilistefors éondhide't that the tigi | 
- lished principle is. that, grants by 


the Federal Government “must be 
_ construed: favorably. to the govern- 
ment: and .*"* *: nothing passes-but 
_ What: is conveyed: in clear and ex- 
leit language—inferences being 


News, .*) 
(1919) ; : - Shively. Vy Bowlby, 152. uv. S: E10 
. (1894) ; ra 

; ae 315: US: 262. pee 


Be el 


Poet exgeption:: in sec, 5 (a); SMe. 257 
whether the United. States: has “any 
“rights * * * in lands presently and. | 
“actually occupied’ by” ‘the: United: | 
“States under ‘claim: of right.” Ex- 
“cept. for the Arctic National Wiid- 
Tife™ “Range, discussed” ‘below “at: 
“pages 175-177, there ‘is’ scant ‘evi~ 
‘dence that the United States ‘actu. 


ally’ ‘occupied © these~ ‘coastal © sub-: 


Supr eme Court has also recently i in-- 


dicated ‘that ‘this exception should 
be: narrowly: construed. See United 
“States vi California, 436° U.S. 32° 
(1978). Ther efore, I hold that the — 
oe Sxteption, does’ not apply.’* 


RULES’ OR OONSTRUG- 
LION OF FEDERAL | 
GRANTS : 


5 nee soneidered, 3 in cee ee my 


‘conclusions herein,. the . applicable 
rules” ‘of construction for. orders i 


such.. as PLO. 82. Oue well- estab- 


: gov vernment.” 29 his doctrine -ap- 2. 


2 28 A paspéctable: “aseunsat might be» eae: | 
that the. coastal submerged ‘lands. in. ‘the: 


. Arctic National Wildlife: Range are protected ; 
~. in: federal. ownership as @ result of this “claim: . 
‘of: ‘Yight” exception: ‘Because I conclude below 
that | these lands were: expressly retained at 
. statehood, (see: ‘pp. 175-177), there is no need’ 


to consider ‘this: argument further at this 


time. 


(BO. Caldwelt v; United: “Biatea- 250° US. 14 


Great Northern Ry. (C0. Ve ‘Unites 
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11 THE: EFFECT: OF PUBLIC: LAND:.ORDER 82 .ON: THE = 
ee OWNERSHIP OF COASTAL SUBMERGED LANDS: 


“IN ‘NORTHERN ALASKA” TERME GSU ED 
“December 12; ‘1978. fab a Gee ear os < 


plies to. ‘grants to ‘states. as geil as 
: grants. to private: “parties.®° This 
means that. section. 5 (a).of. the Sub- 
merged. Lands. Act, roust be read: to 


resolve ambiguities ; in favor of the. 


| Federal. . Government, which... 
turn means that. PLO 82 pear 
) transfer. of title, , to. the State. of 
Alaska upon statehood, of the sub- 
merged. lands. that.. a8 ‘have, Seter- 
mined it withdrew... — 


‘There . are . cases. ‘holding. that 


~ Jands” under. navigable. waters: in 


territories are. held. by. the. Federal 


. Government. for the ultimate. bene- 
fit of. future states,: and. are. not 


_ / disposed. of: by: the. United. States 


“save in exceptional circumstances 
-when impelled to. particular: dis- 


posals: ‘by. some: international duty 
or. “public : exigency.” ”. See United | 


| ' States y. Holt State. Bank, 270 U. S. 


— 49, 55 (1926); Shively Vs Bowlby, : 


‘152 U.S..1, 49, 57-58. (1894)... There- 


«fore, disposals by.the United States | 

. .are “not lightly to be inferred, and 
should not. be regarded as ‘interided ; 

-* unless the intention was: definitely 
declared. or. ‘otherwise: made - very — 
plain.” United States ¥ ve. se olt State 7 


Bank, 270 US: at 55. | 


There are several reasons., _why 


these: cases" “might not,. be apposite 
here, First, there is arguably: no 
“disposal” of the public land here, 
to the derogation ‘of. the. future 
state's rer —— 81 ‘In- 


x0 Duiaue: and: Pacifie RR: Oo. :¥. Litok- 


| po 64.U.8: (23°How.) 66 (1859); 
a. Bt The. Secretary’ s: construction ‘of a: public: 
land: eeleposttions 3 aR” posins to: those: facts : 


Seca the ay area is. eaether 
these submerged. : lands, were: “re- 
served to the United States rather 
than: disposed. of to.third parties... In 
fact, insofar as, PLO, 82. sought..to: 
prevent: private. ‘mineral: developers. 
from, accruing. rights. on..the, lands: 
reserved, it: furthered. the. interests. 7 
of. the. future: State. of. Alaska: by 
protecting. the land. ultimately. for 
selection’ « “bys 


the: - State, pen | 
statehood. . 


Second, aL phil ‘important, oe 


believe. that. a. definite: intention. can. 
: be found in. PLO, 82. to reserye. the - 
inland. (but. not the” -coastal).. sub- 

merged. lands,. as one ‘Was, found i an 
another. Alaska. withdrawal; creat- 
ing the Kenai. Moose Range,.U 
‘States. Ve State of Alaska, 428. #. od | 
764, 767 (9th Cir. 1970). | 


United 


fee 


ue inally, Holt State: "Rano. saat 
Shivela ly x Bowlby both refer. to the- 
right and. responsibility of. the: 
United. States to dispose.of: the pub- 


~ lie lands:in, a.territory, to meet some~ 
. Gnternational; duty.-or: public. QX1-— 
gency.” PLO. 82’s. direct. relation-. 
: ee to the oe of: E: World’ 


which | convey or -lead: to. the’ conveyance. oft 


title by the United States—such. as grants or~ 
gllotments—was upheld by the: Supreme Court 


in Udail-v. Taliman,.380 U.S, ty. 19=23: (1965). 
That holding» admittedly did not concern a . 
reservation of public lands from convey ance 


‘to a state, but. rather withdrawing lands from 
mineral + leasing 5. 
- light on: the: term “disposition. 2 “Although: the- 
Holt State ‘Bank. case,-supra, appears to. treat 
‘an. alleged reseryation.-of. submerged: Jands’ to» 


nevertheless, it: sheds. ‘some 


fulfill a . _treaty., obligation . with: ; an Indian : 


Tribe. ‘as a: “disposal,’?’see: 270 iW: Ss: ‘at.55,.58, 
‘that! ease. ultimately. turned: -on. thes Court’s« 
holding... that the submerged, Jands ; were not 
intended. to. be. reserved,’ toga tvs tg ete 


abr, - tat a ee 
ge Se 


os struction: *- 


War W—a : “public - “exigency” 
beyond challenge—allows ; -arnple -.. 


room for arguing that, even if PLO 
‘823 is a “disposal” of public lands, it 


‘Is sufficiently plain to’ fall within » 


‘the: exception these cases recognize. 
See" United States’ ve City’ ‘of An 


chorage, 437 F. 2d 1081, 1085 (9th 
‘where the Court of: 


Cir. 1971), 
. Appeals’ deséribed ‘the - establish- 
ment of the Alaska Railroad as one 
of: ‘those © 
which’ fell within the exception ‘to 
the genéral rule of Holt State Bank 
and Shively, and. found submerged 


lands were withdrawn even: though : 


_ theré’ was no express reservation. 


Ks the ‘Supreme: Court said most 


7 recently in C hoctaw- — v. 
Opiallenia, a U. 8. 
(1970) ses 


| EN] othing i in ne H olt State Bonk case OF 
in the ‘policy underlying its tule of ‘con- 
“8% pequires : that courts — 


“blind themselves to. the: circumstances. of 
| the gtant in jAsterminingt the intent of 
the grantor. . ree ee — 


And further: - ee a : 


2a. seems well’ settled that the: ‘United 
| States: ean dispose: Of: lands: underlying ane 
navigable’ ‘waters: just as it can dispose | | 
of other public Jands. *.* * [T]he ques- » 
| tion ais whether the United ‘States. An: 


tended Ito do 80]. ee 


: v. THE EFFECT OF REVOOA. . 


TION OF PLO oe IN 1960 
“The nal duction: is ‘whether the 


State automatically: gained. title to 


the lands.upon revocation of. PLO 


: 821 in 1960, ‘one-year aiter statehood. = 
The short and complete answer to. 


= this contention. is. that itis’ fore- 
closed: by the express. Tanguage of 


ws 397 U.S. “at 633. 


DECISIONS oF THE “DEPARTMENT OF THE ‘INTERIOR 


“axes ptional “instances” 


“684 =e 


[86 ED, 


 - section: oo. ‘ob. ‘the ere 
Lands: Act, which exempts from. 
transfer “alll lands expressly re- 


tained by * * *'the United States _ 


when the State entered the Union __ 
# #43 U.S.C: §1313(a) (1970). 
‘(Italics added.) The exception Op- 
‘erates ata fixed” ‘point © in ‘time; 
‘naniely, upon statehsod. The ‘inchi- 
‘sion of this clause implies that: if 
‘this’ exception is” applicable at the 
time of statehood, 7 
permanent rétention by the United __ 


it ‘constitutes a 


States of those submerged lands. — 


Thus, the subsequent. revocation of | 


PLO 82 did not divest the Unitéd 


“States of title to the submerged 


lands withdrawn by PLO ‘82, The 
revocation of PLO:82. might. allow. 


the State: of Alaska to ‘select these - 


submerged lands as part of their en- 


titlement under ‘the Statehood Act, 
subject to federal approval ‘as ‘re- © ee 
quired. by- that’ Act? But mere 
evocation of the’ Order. could not 
have: ‘automagically transferred title a. 
to the State.? so a *< 


7 vr. OONOL USION 


For the reasons. set forth abavd, as 


T conclude that PLO 82 expressly 
: reserved the a lands » un- 


2 83 See note 4, - supra. ‘The Statehood Act wie a 


authorizes the State to select certain’ ‘kinds. 


of “public lands. ”’ Whether the phrase “public —- 

— lands”. in this: context includes. submerged | land 
requires an: inquiry similar to that-set forth 

{in Part Il. A above, and I have not conducted es 


such an inquiry. in preparing this opinion. 


‘% This conclusion 1s reinforced. by. seetion’ 4° 


of the Alaska Statehood Act, which provides — 


that the State “forever ‘disclaim [s]. ‘all right — 

and: title to ‘any lands * * *-not granted or | 
confirmed to the: State *. © *.by or under. the 9 6 
- authority of. this: Act,. the right. or title to’ 


which. 1s held by the. ‘United States or is sub- 


ul ject to disposition by the United States sis el 
| 48 v. S.C. Note Preceding § 21, Ms ic | 


7 161] fs : 


mi THE EFFECT OF PUBLIC LAND. 
= OWNERSHIP, OF COASTAL SUBMERGED LANDS _ 


ORDER 82 ‘ON THE: 


AT... 


IN NORTHERN: ALASKA - 
a December 13; 1978 


| done frlande one waters : 
within the area it. withdrew In 
northern Alaska, and that therefore 
such lands did not pass to the State — 
of Alaska under the Alaska State-— 
hood Act, by. operation of the Sub- 


merged Lands Act,-and did not pass = 
istence, 43.CFR 295.11(a). (1959. 


- Supplement), the application.oper- 


_to the State upon. revocation of 


~~. PLO 82.1 also find, however, that 
eee PLO 82 stopped at the ocean’s edge, 
and. did not withdraw’ the coastal. 
‘submerged lands. Therefore title to 
>. these Jands passed to the State “upon 7. 
= Statehood. z 
o> Finally, as noteil earlier; the face 
be Po of PLO 82 itself suggests, on‘bal- _ 
action was: taken on the application. _ 
This fact-was noted. and given added 


ance, that the withdrawal extends 


tothe actual coastline. If, as I be- - 

Se | ~ Tieve,. the better argument is that 
~~ the. withdrawal. Stopped _ at. the 
a --water’s. edge, there. is nothing to 
__. suggest that.the drafters intended it. 

toe extend: to: the: Jegal. or construc- .., 
__ tive as opposed to the actual, physi- - 
eal coastline. Therefore, I believe 

. the intent is best served if we in- 
terpret PLO 82 as withdrawing 


. only: to the actual coastline. 


ARCTIC 
Wl EDEL FE RAN GE 


oa Boece I inva’ conelided: that 


an : PLO 82 didnot reserve the coastal 
oe submerged . Jands,. there was-no 


formal, 


‘NATIONAL 


dun. cea. heluided in ‘the : 


Range had, however, been described 


in an application for a withdrawal 


filed. by. the Fish and Wildlife 
Service in January 1958, one year a, 


‘before statehood. See 23 FR 364, 


- Under the. regulations then in ex- 


ated by itself to segregate the land - 


from: all: forms of: disposal under — 
the. public: Jand. Jaws, ‘to.the:extent 


that the withdrawal applied for 


would, if: finally: executed, prevent — 


such forms of disposal. This- Segre- - 
gative. effect: remained until final 


momentum — in. PLO 1621 signed — 


Apr. 18; 1958, eight months. before — 


statehood. ‘See. p. 169-supra. . 
. Because: ultimate. placement. of 


these: lands in. the ‘Wildlife. ‘Range | 


prevented their: disposition. to the : 


State, it is obvious that the seprega- 
tive effect of the withdrawal. appli- - 

- eation was, ‘under the: regulations i in 
‘effect. at that time, effective against 

| passage of title: of submerged lands 
8 Vu. EFFECT OF ‘CONCLU. 

SION ON. BOUNDARY OF 


to the State upon statehood, - | 
The only fact that could lead to : 
doubts about ‘this conclusion is a 


“brief. opinion signed by the Deputy 
- Solicitor in 1959 regarding’ the ef- 

- fect of a pre-statehood application — 
for: ‘a withdrawal of coastal: sub- 


m d: q sete 
‘completed © ‘withdrawal erged lands for a proposed Aleuw 


which - reserved the coastal sub. 
-. merged lands in the “Arctic Na-— 
tional Wildlife: Range area prior to 
- ‘Alaskan | statehood in. 1959. ~The. 7 


tian Islands National Wildlife Ref-— | 
uge upon passage of title tothe 


State. See M-36562. (Aug. 21, 1959). 
. This opinion ¢oncludes that the segs 
biceees ‘of. the coastal: 1 submerged ‘ 


- leviae by the witideawal eae ; 


tion is not sufficient to prevent. title ., / withdrawal applications provided | 


from: passing to the State at state- 


hood: by” ‘operation of the -Sub- 
merged? Lands” Act’ made. applica- » 
ble to Alaska bythe Statehood Act. 


_ “Unfortunately, this’ opinion ‘con- 
tains’ almost no: ‘reasoning ‘to ‘sup- 


port’ its“ conelusion:: ‘Most. particu- 


larly, it: does -noteven consider the 


effect of'sec: 5 (a). of the Submerged. 


Lands: ‘Act, excepting from transfer 


‘tothe’ State: those‘ lands: expressly 7 
‘Fetain ed: by: the.-United’ States, or * 
“presently. and actually occupied: by. 
‘the United: States undér. ‘claim: of | 
right? The core issue‘that: thee opin- - 
‘ion should have: addressed, but -in- 
-stead ignored, ‘Was’ whether: ‘asegre= 
 sgration®: (by: application). qualified _ 
sander ‘see? 5:(a). to! Piet passage 


“vof title : at: statehood. Sead 
op AS: ac have Hiecisted: Seinlien, 4t 3 is 


plain that-a- completed: withdrawal = 
. te ‘the: State ate i afatehbod Tastetid’ 


“of lands qualifies:as an express ‘re- 
stent trOn: ander the. Submerged: Lands 


. Act. ‘The: Departmental: regulations | 
in effect ‘at. that: time:gave aniden- 
tical effect: to an’ ‘application—it ' seg: 
regated, the‘ lands: from ' disposal to. 


“the satne extent, that the: withdrawal 
sapplied:: tor. swould,: if’ finally. eXe- 
cuted,’ ‘have. done, The. purpose of 


ithe. regulation. ; As:clear:-The. filing: 


“Of. an. “application ::prevented. any- 
thing. fr om :- happening,. prior “to. a 


degiston. on, the. application. which . 


would: have: rendered. re favorable 
-decision on. the application, impos- 


sible. Now. the Secretary might. well 


have decided-i in his discretion to.re- 
ject a ‘previously-filed . application 


‘because of statehood, and ‘instead 


és dain: “anghuilied ‘in hg ‘application. ° 


“But to allow statehood by itself to 


DECISIONS: oF aes DEPARTMENT oF THE. INTERIOR - 


80 LD. 


Sverre dis: Coys effect at 


for in the regulations deprrared 
vitiates ‘the meaning: of . the: ‘ 
pressly : retained”: proviso in. ‘ihe 
Submerged Lands -Act.**. That be- 
ing the case,.I have no difficulty in 
overruling the Deputy Solicitor’s 
opinion: and. finding: that: the, pre- 
statehood: application. for: a. with- 
drawal operated. as an.express re- 
tention.of the lands at. stat ehoodun- — 
der the Submerged Lands Act;and — 


prevented passage of title ‘of ‘the 
coastal « submerged. lands . ‘to, the 


State. on ws 8 _ 
‘Therefore, “my opinion that’ PLO —_ 


82.did: not withdzaws the:coastal sib- 7 


merged - Jands -in | northern’ ‘Alaska 
(ineluding, those: coastal submerged 


~ lands* ultimately: included: m: the 
Arctic | National Wildlife: Range) 


does 1 Hot: mean n that, ck coastal sub: 


the 1958 ‘application. by the ‘Bureau 


of Sport Fisheries and Wildlife and | * 
the management of “those lands i BF : 


“35 Tt cise. substantially vitiates: the 1 ‘meaning 


of § 6(e). Of: the Statehood, Act, “which. excepts. . 
_ from transfer to the State “Jands withdrawn 
_ or-otherwise set apart asrefuges: or: reserva: . 
tions for the protection. of “wildlife” Re 


(Italies’ ‘added. ) 'Phis: proviso was, very briefly 
considered: by: the Deputy Solicitor-in.his 1959. 
opinion. In the last sentence of that opinion, 


he observed ‘that he ‘could: “find. nothing” in 


that. proviso to support a conclusion’ that the 


withdrawal application (prevented ‘passage OE 


title to.‘the’State. This ignored the plain. impli- 
cation of the: underlined language, in: $6(e);3 . 
1.5. lands’. may. not only ‘be. “withdrawn ‘tor 
wildlife protection but also “otherwise set 
apart’: for such purposes.: Although ‘the mere 
filing of. the application did not create. a: 


_ formal, “refuge’ within the. ‘language. of: sec. a 
 6(e), the application for a withdrawal: for 
such purposes. under’ then-existing. regulations ~ 
operated: in: faet to: set. the: lands in the: ‘ap- 
plication. apart: and’ reserve. them | ‘for’ possible 
use for’ ‘the ‘protection of wildlife; until the 


application could be ruled on. 


ay° °° (aw EFFECT! OF PUBLIC “LAND ORDER® 82: ON THE. 


| _ OWNERSHIP OF COASTAL SUBMERGED LANDS | ~ a 
es on: IN ‘NORTHERN ALASKA | ot 


_ December 12, 


at “wildlife. purposes. ay to. Te=. 
‘tain: the lands in federal ownership; , 


i _ where they's remiain. i oe 


‘Lao 0 Kno, - ay 


“ BRHIBIT AY: - 
(optic LAND ORDER ay 


ALASKA: 


ee qarapaaiig” p U B %, Lt on 
“LANDS. FOR USE IN CON- 


- NECTION WITH THE PROS. 


_, ECUTION | OF THE WAR 


“By. virtue: of the auihor ity: obated: 

_ In“the:President:: and. pursuant: to: 
‘Executive Order’ No:.9146.0f Apri 

| 24. 1942, Ft és:ordered as: follows +; 

| + Subject to valid. existing: tights: 
‘ () all public lands, including: ell” 


- public lands in. the Chugach Nation-’ 


al Forest, within: the: following: des 


scribed areas are hereby withdiawn 


froin: sale; location, selection; “and 
-entry-undér the ‘public-land laws of 
the . United States, “including the 


_ mining laws, and from. leasing, Un... 


_ der, the mineral- -leasing laws,. and» 
(2) the miner alsin’ ‘such lands are. 
hereby. reserved under thé jurisdic- 


= tion of the Secretary of the Interior, 
. for use‘in brecnageras the Ppros- | 


| ecution of the war: 


* NORTHERN ALASKA Ke 


“A that: part. oF “Maska’ dying 
north. of ‘a, line beginning ata: point .. 
onthe boundary between:the United: 


States and Canada,'on the’ divide . 


Ws 


ee the sorte and osu forks : 
of Firth River, ‘approximate. lati- 


tude 68°52’ N., longitude 141°00’: : 
_ W., thence. ‘westerly. along this. di- 
"vide, and‘ the periphery: of :the-wa- 


tershed. northward: to--the- Arctic — 


4 a ae Ocean, along. the crest; of: portions of 
aS the Brooks: Range andthe De. Long: | 


_ Mountains, to: Cane Lasburne.: 

The | area. described; including a 
oth? public: and -non- oe meee 
ager pens 48. 800, Po ACTES,. | 


oo ALASKA PENINSULA» 


Beginning at the: highest point at | 


Mt. “Veniaminof; ‘approximate lati-- 


tude | 56°13" NA longitude: 59°24" i. 


- Souith apprositely 2 94 sailed, to. 
a point: on. the: north shore of 2 
'Tvanof. Bay ;* aa Bo 
“Noxtheaster ly ‘approxima intaly 400 i 

i “_tniles, along the: Pacific ‘© Ocean, - 

” Shelikof: Strait’ and Cook Inlet - 
to Tuxedni Bay; ei 


| Novthwesterly, approhniately 46, | 


es miles, along the south shore of 
> “'Tugedni Bay, to the: headwa- 
- esters of the principal stream.en-. 
_ «tering. Tuxedni: Bay: from the: — 


' »Rvest, across the Aleutian-Range 


| : | : of jiountains to the most north- on 
"erly point of Little Lake Clark; — 


_. Southwesterly, appr oximately: 340. | | 2 


.. miles, along the easterly: shores . 
cof Little Lake’ Clark, Lake 
1, Clark. and’: Sixmile | ‘Lake. to, - 
. Newhalen. River,. ‘downstream: | 


* along ‘the. left bank, of, Newha-. | 


| Jen River. to:. Tliamna.. Lake, | 
= "southwesterly. along, the: north. 
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- an west hone “of. ‘Tianns ‘ 
~ Lake to Kvichak River, down- 
stream along the left bank of. 


~ Kvichak River, and the shores 


of ‘Kvichak ‘Bay “and Bristol. 
"Bay, to a point due north of the. 


" ~~ point: of beginning; — 


South approximately 22 miles, to 


_ the point of beginning. - 


“Phe area described, including ~ 
both public. and: non- ‘public or 


7 aggregates 15, 600, 000 acres, 


_ KATALLA-YAKATAGA 
“SBaginning at Cottonwood’ Point, 


at the mouth of Copper ‘River, ap- 
2 proximate latitude. 60°17’ N. s fOPEr : 


- tnde 144°55" W.; 
ms Repeiscig a 


bank of Copper Rivert to a point 
on. the: North boundary of the 
Chugach’ National.Forest;. 


Baty approximately 32 mee | 


along:‘the’north “boundary of 


tional forest; 
East, approximately 100 miles,. to 
‘the. boundary» between. the 


DEPARTMENT OF THE INTERIOR » 


ely 18. 
“miles upstream: along the left - 


Jaws. 
«the Chugach:National Forestto ~ 
the. east, eee of. the na-" 


[36 LD. 
. “South, appr -oximately 16 watfene 


ary to Mt. St. Elias; — 


‘South, approximately 388 miles, Pe 
.. across Malaspina Sue cai | 


Gulf of Alaska;.. — » os 
Westerly, . approximately. 140 : 


to the point of beginning. 


The ‘area. described,. aifaaines s - 
both public and. non-public ees eo « 


aggregates 8,040 ,000 acres. 


The -total area. described in ‘the “fa,” 4 
three . tracts .- aggregates . ‘approxi ; - : 
mately 67,440,000 acres. Peed 

This’ ‘ordar’ shall not’ ‘aiffect, ‘or oo 


modify. existing reservations of, any 


of the lands involved except to the | 
extent nécessary to prevent the sale, 
location, selection, or entry of the fae 
above-described lands::under the ~ 


public-land laws, including the min- 


ing laws, and the leasing of the 


lands © under. : ‘the - mitiéral-leasing. 4 


: ve ‘Fouras;: : 
Acting ieee of the ee 
. JANUARY 22,.1948. _ 


IF. R. Doe. 43-1796; ‘Filed; Pome . 7 


ary 8, 1948; 9 AB eam] 


along the Internationa] Bound- . : 


_ milesyalong the Gulf of Alaska, « ae 


‘United States and ‘Canada ; 


a EXHIBIT B- 
"DEPARTMENT OF THE INTERIOR 

_ GENERAL LAND OFFICE. | 
_ WASHINGTON Ae 


Ts FR p. 1599, 2/4/48) 


a — “Nov. 20, 1942. 
, MEMORAND DUM for the Secretary. a | 
ae The attached. draft ofa public Jand order sould: -withare: subject: te 
valid. existing rights, the described lands from. sale, location, selection or _ 
4 entry under the public land laws. including the mining laws, and from 
leasing under: the mineral leasing laws;.and reserve the minerals in the 


lands for use in: connectionwith the prosécution: ‘of the war. There are 


also attached: a letter to the ettoriey G General, ang a Bateer to ee are = 
Bureau of the: nse: | ee | ; 
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| IN NORTHERN ALASKA ee eee . 
| “December 12, 1978 


thee are in ee areas dbebabcd 4 in the pet andor a peeonatcly ; 


ve . | : 360 patented entries embracing. about. 3,000 acres, 64. oil and gas leases.em- 
bracing: approximately: 187,006 acres, and. about. 105 oil and. gas. lease 


applications embracing approximately 84,000. acres. Af, and, when. this 
order. is signed the lease applications will be: rejected, _ =e 

The. strategic. ‘position of Alaska with relation. ‘to ae war. . effort has 
multiplied: many fold the need for exploration. for the -purpose.of locating | 
and developing a supply of. oil. and. gas within. the. territory; Notwith- 


.. standing the extremely. favorable terms which are. accorded. to: private. oil 
a operators : under the oil and gas. leasing act, both as originally. approved 


im 1920.and ‘as amended i in 1935,.there is no commercial oil-or gas‘ well in - 
Alaska at this time. Furthermore, the possibility, of any. immediate ae , 
tions in the area. by private concerns is slight.: --.*: 
. Consideration: is being. given. to the- possibility. of. exploration: . ve a 
‘Giromnat with.a’ view to the possible discovery of a source.of:oil-for » 


the use of the armed -forces; It*is likely that any. such. exploration. ifitis | 
undertaken, would. be subject..to.interference on. the part..of numerous — 
private. claimants, lessees,: ete., unless the eee were. > first withdrawn, from 


| exploration, by. the: publicwie. f-c6 : ee ee 
‘This withdrawal j 1s propor as. an. cee means sof reserving the dena! 


eS to permit. of the perfection. of the, necessary arrangements and of the com- _ 


pletion of any exploration program: that may be undertaken... Ce ey 
It is-recommended that: you. sign the attached letters. to the e Attomey : 

| General and the. Sat sti Bureay of the Badget.. LM eke = 

an eG oe ae | Emm W, Jouyson; 


“Commissioner. | 
"EXHIBIT o is - 


- | UNITED STATES — vee 

"DEPARTMENT OF. THE INTERIOR 
_ GEOLOGICAL SURVEY” 

“WASHINGTON. 
Dpty Nov. 16, 1949, 
MEMORAN DUM for Mr. Havell: a 

In response to your memorandum: of Novetiber: 1B t to Mr: pasa in 
e which | you propose’a,withdrawal from all forms of entry,. but, really, I 
understand, for’ the. protection: from. exploitation of any contained oil, of 
" three: great. tracts of: public land in Alaska which you designate as 
Se Alaska, Alaska: Peninsula, and: Katalla- -Yakataga: oo 
. Your Northern: Alaskan. proposal constitutes an enlargement of existing - 
Naval Petroleum. Reserve No.4. Naval: Reserve. No. 4:.as now ‘déseribed 


oe includes, with a wide margin of safety, the seepages: at’ Cape ‘Sinpson, : 
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the chief: and practically the ely direst. ees of the eens Gr oil | 


in this remote area. The boundaries of. Naval Reserve No, 4 include not a 


only the lands that are most hopeful for explor ation in this part of Alaska, , 
but far more land than can ‘conceivably be: ‘explored: for oil, ‘by drilling, 
during the present: emergency. I'see no. present necessity ee ienlay see 

- Naval Reserve No. 4 and, therefore, do not advise ‘the withdrawal that 
you describe under the caption “Northern “Alaska.” °°" 

“Your proposed Alaska Peninsula withdrawal covers ‘the known. “favors 
able ‘structures in that part of the Territory with their accompanying 
seepages, together ‘with the areas that. have. been drilled. While the pro- 
_ posed withdrawal is abun dantly generous, the difficulties of segregating 
by detailed description the areas within it that- contain potentialities, are — . 
recognized. If a withdrawal i is deemed. advisable, despite the fact that the — 
Secretary now has the power ‘to. reject: all applications. for oil: rights under 
. the oil” land s act, then this ig. an area. In: which such. action. is 
justified. De ee SY dah os na . 
“For, similar 1 reasons ‘your ‘piopewea ert naval of tl fhe Katdlla-Yakataga 7 
area ‘is not. obje ected’ to, even though it includes.a “vast ‘terrain that: is 
covered: with: glaciers: and. intensely’ folded. mountain: regions that are im- 
| possible from. the point. of view of oil content or recdvery. 
The. justification. of the withdrawal of the Alaska, Bepinsile ar rea, i in: So 

7 far as it rests upon the possibility of oil content in'the land-is. that. the | 
southeastern. ‘border of | that. area contains definitely recognized: and 
= mapped : structures ‘which, so. far as.such features alone are’ ‘concerried, are. 
- favorablé. to: the trapping of any oil: present. The- structural evidence § is. 
: fortified i in a ‘measure by known oil seepages and the revelation in some 

| shallow wells that have been drilled of minor: and thus far non-commercial 

: quantities ‘of-oile Feo 
The. Sustilication. ‘for the Katalla-Yakatage Withdrawal lies i in ths, fact 
that 3 in the. Katalla, area a. small. yield of high-grade oil was obtained for 
a) number. of. years from a group of shallow wells.:No oil i is now ‘produced 
in this, area but, additional oil. probably can be produced i in small quanti- 
ties:: ‘The Yakataga ‘portion ofthe area contains untested, apparently 
favorable structures. Testing by drilling appears ‘to be justified. 

‘Consideration, of course will be given in your office to the effect of any 
proposed withdrawals upon existing Forest Reserves, Military-or Naval 
reservations, Fish and Wildlife protection, and similar matters of which | 
the Survey has1 no especial eae. ee : etc 

oe | W. C. Mannie &. | 
= | Director. 


SiGe ig UR oil Sede Oe cone net gen asian 118-49) 
Note: L “disdiiaséal with eee Tota. arid he instructed that we: ‘BrO- es. 
; ead! with the: withdrawal of the three a areas.” bees | 
- [DBS Hote. was : handwritten} EE are re a - Worrsom. 


tees cn euee 5 898¢ (870); 


Wl} 22 


TAX STATUS OF THE PRODUCTION OF: OIL: AND» GAS: FROM. 181 : 


i” JICARILLA APACHE TRIBAL ‘LANDS UNDER: THE 1938 
BS ia INDIAN ‘MINERAL LEASING . “ACT ee eS 


Mu arch a, 


ie TAX STATUS OF THE PRODUCTION 


a M-36896 (Sump, ). 


the State of New Mexico. 


Indian Tands: ‘Taxation ea ‘ 


a The taxation: proviso. contained. An, 25 
U.S.C. § 898e. (1970) does not apply. to 

.. leases entered ‘into under the 1988 ‘Leas- 

Sng Act’ (25 US.G: -$§.396a-396f° (1970)'). = 

‘States. eannot tax ‘tribal: royalties’ ‘from 
_ such: leases.’ bag: one 


_ Mineral Leasing Act: “Generally.” 


Oil and’ gas leases of Indian lands entered . 
| into under the 1938 Mineral Leasing Act. 
— (25 U. S.C. §g 396a-396f" (1970) ) ‘are not 


subject to the taxation oe contained 


= Olt CL TOR 


|. AsRATRS-- 
. From: Sorzomont 7 ae 
Sunsxcr: Tax STATUS. oF THE PRO- 


“DUCTION OF OIL: “AND | GAS ‘FROM. 


oy ICARILLA, AvacHE TRIBAL LANDS. 


a advised you by a Nov. %, 1977, 


(1977)}), that tribal royalties. from 


eee production of oil and gas on Fort 


1979" 


Peck. ‘- iba lands aden mon age a 
OF OIL AND GAS FROM JICARILLA 
-. APACHE TRIBAL LANDS UNDER | 
‘THE 1938 INDIAN MINERAL ang ’ 
ING ACT . 


ef pursuant, £0 the 1938 Indian Miner al 
Leasing Act, 52 Stat. 347, D5 U. S.C... 


§§- 3960-3968. (197 0), are not taxable 


_.. by the. State: Of. f Montana, You. have 

ae eee i . now requested, -my. opinion as. to. 

~ , . whether a, like conclusion is applica- 
iM arch 2, 1019 ble.to tribal royalties: from. leases of © 


| = Indian Lands: Leases and Permits: oir: : Jicarilla Apache tribal, lands, with 


Sand Ga : ~ respect. to taxation by, the. State. of | 


. ee . New. Mexico. 
Tribal. royalties from leases of Ficarila 


taxe aby 
Apache tribal lands cannot be taxe cos authority to. levy. taxes on ‘produc- 


__,, tion-from the Fort Peck lands under 
mie purported sanction . of 25 DV. S.C. - 
$898, (1970). (Act of May 29, 1994, 
43: Stat. 244), which had authorized : 


The. State i Montana. ond i: ; 


taxation of production. from. tribal | 


lands. leased. under 25. U.S.C. ‘8397 2 
se (1970) (Act: ‘of, Feb. 28, 1891, 26 

oe _ Stat. 795); that is, “hought and. ‘paid es 
'. for” tribal. lads. I concluded: that 
“the: 1938. ‘Leasing Act, which. con- 
tained’ a ‘comprehensive mineral | 


leasing scheme but. which: did ‘not 


bane’ contain <a. provision. authorizing | 
a state taxation of production, did not : 


. OPINION BY. OFFICE oF Pre ¥ 


incorporate the. express: Jaxing pie | 


ase - § 398); and ‘that therefore § 308 ‘aid 
 Fabelany 2, 1979 : 


- ~~ from production. under leases made | 
To: Assisranr Y Snonmtany—Dvpray is 


not. authorize’ taxation of. royalties 


oh pursuant. to. the’ 1938. “Act. Tr also. : 
° _ ‘noted ‘i In. that. opinion, that. there is 

no other statute which might grant — 
authority for state taxation of In- | 


dian royalties from such leases. - , 
The Jicarilla Apache Reservation. | 


| is distinguishable from Fort Peck i in 
| opinion — (M--36896, . 84. TL. dD. 905 : 


that it. is. an. Executive: Order. Tes- 


Ds ervation, and. New. “Mexico taxes 
production of.oil and. gas thereon — 
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under purported authority of 25 | 
U.S.C. § 398c, That section, worded 


similariy to the taxing proviso In 
§ 398, was part of the Act of Mar. 
8, 1927, 44 Stat, 1847, 25 U.S.C. 
| 6 398a-898e, which authorized min- 


eral leasing on Executive Order re- 
servations. Both that Act and its . 


legislative history made clear that 


Congress intended’ the leasing au- - 
thority. for tribal lands on Execu-” 
tive Order reservations and the 
policy of permitting the states totax 


_ production thereon, to ‘be the same 
as that applicable to “bought — 
paid for” reservations? = 
As’ discussed in the Nov: 497 z, 
opinion, the 1938 Act replaced the 


earlier fractionated leasing author- - 
‘ities (including gs 398a-398e) with 


a comprehensive and uniform 
scheme for ‘all’ reservations, with a 


_ few ‘specific exceptions.? Sec. ‘898¢° 
~ cannot be distinguished from. § 398 


in: this: regard. ‘Both were enacted 


prior to the: 1988 Act, and the effect. 
of the 1938 Act was the same on 

both. Thus, if the taxing proviso in © 
§ 398 savas not incorporated into the - 


1938 ‘Act, as I earlier concluded, 


on J icarilla. Apache ‘tribal lands 


- £€rom eases. made under the 1938. 


Leasing Act is not authorized by 


§ 398e. “Absent specific statutory per=. 


mission, New. Mexico lacks author- 


ity to: tax ‘Indian pronery: (Solici- : 





: ‘1 See, O05 Ss. Rep. 1240, 69th Gas: ona 


. Sess: 
Sess. (1926). 


3 The spectfic exceptions are named in fo 


| ot t the 1938 3 Act; 25 U.S.C, § 3962. 
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“tor’s Ss. Opinion, M-36996 at. Sd. LD. _, 
10 (1977) ) Thus, New Mexico may) 


2. “Contracts: 2 
_ Operations: ‘Actions of the Parties 2 
Contracts: Performance or Default: 


(1927) ; ; 5. Rep. 768, “69th: Cone ist 


186 LD, 7" | 


not tax royalties: received ‘by the | 


— Jicarilla, Temes Tribe from m 1OBR 
Act: leases. ae a 


- Leo Krouere, ate 
1 Re eu 


JN TELSONS, IN C. 


‘TBCA-1126-0-76 ss ee 
Decided M arch, 8, oo . “et | 


Contract No. Noo Cc 1420 6159, Biren: 7 
of Indian Affairs, : 


- Sustained. 


1 Contracts: Formation and Vasiiy ey 
d Bid Award — bs 
Where the’ ‘contraitor's bid is neeepiad: eS 


during an ‘extension of the bid: acceptance 


Period conditioned upon the. contractor, ve 
~ not being prejudiced by. changes resulting SES 
. from energy related shortages, the Board _ 
finds that. the contractor's. conditional ace 


ceptance of a. change order increasing 
prices for. asphaltic. materials to a cer- - 
tain date continued the bid qualification 


in effect and does not. preclude recovery. . 

| =k ssphalete: price increases thereafter. A 
neither was’ the taxing proviso in 
) a 898e. Accordingly, it is my con-. 
| clusion that taxation of production 


“Construction: 


Release and Settlement - 


Where the Government — accepted a. 
bid conditioned upon the contractor not - 


being prejudiced “by. changes resulting 
from energy related shortages. and the ~~. 


parties agree. in a change order. to an 7 


-inerease in price for asphaitic. materials, 
the Board. finds the agreement does not 2 
constitute an accord and satisfaction. pre-e 


eluding further Price increases where the — 


7 evidence. shows there Was. 10 meeting. — 


wy. ‘NIELSONS, INC. 
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‘March 8, 1979 — 


of the minds and: this was evident to the 
contracting officer prior to execution of 
| ‘the change order. 


‘APPEARANCES: Mr, Douglas M. 


Carnival, Attorney at Law, 0’Connor & 
‘Hannan, Washington, D.C,, for appel- 


lant; Mr. William Back, Department 


‘Counsel, Window Rock, eeNONS for 


‘the Gover nment, 


OPINION BY ADMINISTRA- 


TIVE JUDGE LYNCH 


INTERI OR BOARD OF 
CONTRACT APPEALS 


wer seeks to recover addi- 
tional costs of $80,558.41 (plus in- 


terest) attributable to successive 


price increases in asphaltic mate- 
trials during performance of a road 


~. .eonstruction contract. The contract 


 -was.awarded after appellant had 
| conditioned an extension of the bid 


acceptance period “on the basis it 
_ does not prejudice any action re- _ 
_ quired by us in the event of un- 


_ reasonable’ delay, description or 
-change occurring in the work as a 

‘direct or indirect result of energy 
shortages and/or energy related ma- 
terial “shortages.” ”2 By agreement 


a ee SOE: parties during the hearing 
held on July 31, 1978, only the issue 


of. entitlement is ‘presented 3 in this 
= appeal (Tr. 91). SS 


: BACKGROUND i 


 . Appellant was the apparent low 
oe bidder « on a project for the building | 


TAF@A. All references hevetn: “will use. ‘the 


| following abbreviations: appeal file=AJ’, tran: 
-seript=Tr., . 


appellant’s 


exhibit= AX, 
3 ‘Government au GX. : 


291-215 79 3. 


and 


of approximately 1514 miles of 


roadway between Whitehorse and 


Pueblo Pintado, New Mexico. The 


bid was opened by the Bureau of 


Indian Affairs (BIA) on Nov. 14, 


1978. By its terms the bid was sub- 


ject to acceptance within 60 days 
after opening. In an exchange of 


— letters dated Jan. 11, 1974, the BIA 


requested and appellant granted a 
30-day extension of the bid accept- 


ance period with the above-quoted © 


qualification, The BIA accepted 


 appellant’s bid under the qualified — 


extension on Feb, 8, 1974, awarding 
a contract for $3,182,074. E 6. 
By reason of a stipulation be- | 


tween the parties accepted by the 


Board as Board Exhibit 1, the 


parties do not dispute the following _ | 


facts and sequence of events. 
| The contract required the use of 
large volumes of emulsified asphalt, 


_ grade CSS-ih under Item 312(2) 


and asphalt cement, 120-150 pene- 
tration under Item 403 (2). Appel- 
lant. placed | a purchase order on 


Feb. 8, 1974, with Chevron.? Chev- 
‘ron rejected the purchase order on 
Mar, 28, 1974, advising that the — 


quoted prices. could not i honored 


because of the long delay between | 


the quote and award, and that the 
prices that would apply _ to 
asphaltic materials would be those — 


in effect at the time of delivery. Ap- | 


pellant notified the BIA of this 


resulting uncertainty of asphaltic 


material prices on Mar. 29, 1974. 


| The changes in price of these ma- 


terials per ton. anaes the contract 


- 2 ATMO. 





184. 
‘performance period is shown 
below: | : 
Item Ttem 
Date —B12(2) 403 (2) 
3 - emulsified asphalt 
asphalt cement 
Nov. 14, 1973.--. 52.18 57. 88 
Mar. 23,1974.... 63. 00 63. 00 
Sept. 13, 1974. -- 68. 00 68. 00 
Jan. 30, 1975.--.. 73. 00 73. 00 
Mar. 21, 1975__._ 82. 02 82. 02 
84, 02 84. 02 


June 18, 1975___. 





At the request of appellant, rep- 
_resentatives of the BIA, appellant 
- and Chevron met on Aug. 2, 1974, 

to discuss the price Increases - of 

-asphaltic materials. Subsequently 
on Aug. 6, 1974, the BIA issued 
Change Order No. 2 increasing the 
unit prices of Items 312(2) and 
403 (2) to reflect the increased cost 
of asphaltic materials; 'The total 


contract price was increased by 


$189,000.30. By letter dated Aug..-7, 


1974, appellant accepted Change << 


Order No. 2 “with. the condition 
that should the costs of the bitumi- 
nous. materials increase over the 
current prices due to scarcity, fluc- 
_ tuating market and/or the national 
energy crisis we have the right to 
claim reimbursement for the addi- 
tional cost involved: to purchase 
_ these bituminous materials.” 3 


ia By letter dated Sept. 28, 1974, ap- _ 


pellant advised the BIA of an ad- 
| ditional increase by Chevron. (on 


Sept. 18, 1974) in prices of asphal- 


tic. materials and requested another 


a AF-—D. 
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meeting to be scheduled.t The BIA 

responded by letter of Oct. 2, 1974, 

to appellant’s letters of Aug. 7 and 
Sept: 28, 1974. The response ad- 
vised that the contract contained no — 
provision to pay increased costs for 
the stated reasons and that if ap- 
pellant intended to file a claim, it 


should be done when. the project 1S. 
completed. 


‘Thereafter, as the prices of 
asphaltic materials used on the 
project were increased, appellant 
notified BIA. On Aug. 25, 1975, | 
after completion of the road proj- 
ect, appellant made a formal claim — 
for an additional payment of $45, 
917.54 for such increases.® The 
claim was rejected by the contract- 
ing officer by letter dated Aug. 16, _ 
1976.2 Appellant timely appealed : 
the adverse decision’ on Sept. 18, 
1976. The amount of the claim was _ 
increased -to- $80,558.41 at the 
hearing by amendment of the o 
ee af | 7 


Dis cussion and Findings 


The Gov érriment contends (1) | 
that the extension of the bid accept- 
ance period did not cause appellant 


to lose its asphalt. supply commit- 


ment because Chevron’s quote ex- 
pired in 15 days rather than 60 
‘AYE. awit fe 


5 ATK, 
¢ ARE. 


7Quantum was not presented. at the hear-. 


ing; however, Rule 4.108 permits the Board 
to allow either party to amend pleadings on 


conditions just to both parties. Noting that: 


the appellant’s release of claims did not re- — 


serve a specific amount, the amendment is - - 


allowed.as nonprejudicial to the Government. 

Appellant must still present convincing proof 
of the actual price increase involved to the 
contracting officer. 


i sues (3). that feees Onder No. 
constitutes an accord and edit 
tion as to appellant’s | entitlement 


-- to reimbursement for delay. in 


| awarding the contract; and (3) that 


the Government is not bound by. 
-declarations of its representatives — 
at the Aug. 2, 1974, meeting because — 
the representatives lacked authority : 


“to bind the Government... 


Appellant contends that the eon 


dition attached to. the extension of 


Increases up to 


“ materials continued to rise. 


... The Government's first argument. 
ee -restis on evidence presented that the 


Chevron quotation on which appel- 


“lant bid was based. was verbal, and 
_ that a. Mar. 1, 1974, letter from_ 
— Chevron to. ‘appellant. indicated a 
be that a timely acceptance of ap- 
pellant’s bid would have resulted in | 
-Chevron’s refusal to honor its quo- 
tation beyond 15. days. However, 


2 15-day acceptance period on: ‘tele- 


_ phonie quotes.* The only documen- _ 
tary evidence supporting: a 60-day 
ee ~acceptance period on Chevron quo- 

_ “tations ‘is a letter dated July 5,— 
1977, from the area: sales oe 


of Chevrori.* The - 


“78 6x-0. 


.) NYBLSONS, ING, 0 
ot March 8, 1979 a a, cae : 


‘Government 
challenges the value of this evidence 
‘which was discovered. just prior to. 

“the. hear’ ing, and ‘contends the. con- © 
_-temporaneous evidénce shows that. 
appellant was not confronted with a 
-change increasing his cost or time — 
of per formance “Decause the Chev- - 


ron vidoatian had ee 45 As : 
_ before the end of appellant’s bid ac- 
ceptance period. The inference is” 
that had the Government accepted 
-appellant’s bid prior to the end of 
_-the 60-day acceptance period, ap- 
pellant would have been in the same 


position respecting an uncommitted 


‘source of asphaltic materials as he, 
-in fact; was when appellant’s bid 
was accepted during. the ee 
bid extension period. — 
~ the bid acceptance period was acon-" 
“tinuing one. covering the entire per- 
‘formance period and that Change 
«Order No. 2°-was. intended only 10 
recognize cost. 
a ‘Aug. 2, 1974, without limiting ap- | 
‘pellant’s s right to additional reim- 
- bursement if prices for .asphaltic - 
15 or 60 days) acceptance periods | 
would lapse.1¢ Therefore, we are. 


The obvious conflict in. n the evi- 
dence over the length of time the 


‘Chevron quotation. remained open’ 


for appellant’s acceptance need not. 
be resolved. The Government was 
not in a position to award the con-— 
tract to appellant, until after both — 
appellant’s and Chevron’s (whether — 


not concerned with determining the 


| rights and obligations of the parties _ 
‘in the circumstances of an award — 
having been made during the orig-— 


inal bid acceptance period. It may 


upon requesting and accepting ap- 


pellant’s qualified extension of the 
- acceptance period, the Government 
assumed a new obligation toward 
appellant regarding liability for 
‘the then existing uncertainties re- 
gar ding the Bs for ae | 
-Taaterials.. | 


20 AW-A, “the BIA letter dated Jan. 11, 


1974, requesting a 30- day extension of ap-- 
- pellant’s bid advises that National Park Serv- . 
_. dee clearance to use the Pueblo Pintado Pit #1 


as a material source had Or been obtained. . 


Burt sohatiie price , uncertainties - 


may have existed ‘with or without 
appellant’s knowledge prior to the 
end of the acceptance period, but it 
is clear that appellant was aware of 
‘such uncertainties when asked to 


- extend the bid acceptance period be- . 
— cause it qualified the extension to — 
‘tives for the BIA area office as-— 


avoid the potential losses due to 
the uncertain asphaltic pricing sit- 
uation. Appellant cculd have re- 
fused. to extend the bid period and 
thereby been protected against such 
potential losses. Instead, appellant 
granted the extension with a quali- 


‘fication to afford protection against 
the potential losses. Clearly, there. 
is a significant difference between 
appellant’s position prior to exten-— 


sion of the-bid acceptance period 


opening on Nov. 14, 1978, as indi- 
cated by the Government, there was 
nothing to require appellant to give 


a bid acceptance extension on the 
same terms as the Government en- 
joyed during the original accept- 


ance period. Whether or not appel- 


lant was ina position of risking 
great losses during the last 45 days” 
of the original acceptance period, 
appellant had the right to refuse 


‘to extend the acceptance period or 
to attach conditions to the extension 
it did grant. 

We find that the qaaliaestion of 


appellant’s extension of the bid ac- 
ceptance period was proper and ac- 


_ cepted by the Government upon 
award of the contract, during suet 
extension. 7 

~ The Government’s seen and 


third arguments will be treated to- 


| DECISIONS OF THE: DEPARTMENT. 


‘clause states: 


OF THE INTERIOR 186 LD. 


* gether since fh negotiations for 


Change Order No. 2 which is_ 
claimed to constitute an accord and 
satisfaction were conducted by the 


representatives whose authority to_ > 


bind the Government is disavowed 
in the third contention. Mr. Ward — 
and Mr. Dzick were the representa~ — 


signed: to meet with appellant on 
Aug. 2, 1974, to consider the first 


ee arava price’ increase for as- 
phaltic materials. Appellant claims 


that the purpose of the meeting was 
to negotiate an open ended contract — 
agreement to cover past and future 


-price increases in asphaltic materi-~ 


als (Tr. 44). The Government con- 


tends that the meeting was to nego- 
3  tiate a single price increase for as-. 
and the extended qualified accept- . 
ance period. Even if Chevron’s bid. 
had expired 15 days after the bid 


phaltic: materials that did, upon 


appellant’s acceptance, satisfy com- 


pletely the qualified bid acceptance ; 


and that, to the extent that either 


Mr. Ward or Mr. Dzick may ‘have 


indicated otherwise,. their lack of 


authority to bind the Government 


makes such declarations a nullity. 
-. Change Order No. 2 does not con- 
tain clear language helpful to reso- 
lution of the issue. The explana- 
tory paragraph preceding the au-— 
_thorization of a price: increase of © 


$189,000.30 anders the changes 


"Reference i ig made to your Contract No. 


NOO C 1420 6159 dated February 8, 1974 
“eovering construction of 15.474 miles’ of 


roadway west of Whitehorse to Pueblo 
Pintado, New Mexico and to ‘our meeting | 


of August 2, 1974 in. regards to the in- 


creased costs encountered by you because 
of the delay in making award. 


The Change Order 1s ened by 
“Henry Wright, Actin g Chief, 


asphaltic. materials, - 
price for the asphaltic materials 
-. was easily determined since Mr. 
_. Cook of: Chevron was_ present. 
_ However, agreement could’ not: be 
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Branch of Cease: and Pro- 
curement Services. * Mr. Wright 
did not attend the meeting of Aug. 
2, 1974. The Change Order. was ac- 
knowledged and accepted by appel- 
lant on Aug. 7, 1974, and returned 


| to the BIA with a transmittal. on 


ter 2 of the same date stating: 


AS. ‘per. our. discussions. and: verbal 
agreement at the, meeting of August. 2, 


1974, attended by Mr. Walter Dzaick, Mr. 
‘Eddie Ward, Mr. Cal J. Rickel, Mr. Wil- 


liam Nielson: and Mr. Edward Cook, we 
accept the enclosed signed Change Order 
‘No. 2 with the condition that should: the 
costs of. the. bituminous | materials in- 


crease over the current prices due toscar- _ 
city, fluctuating market and/or the na-— 
tional‘energy crisis we have the right to 
claim. reimbursement for the additional | 


costs involved to purchase | maces ‘bitumi- 
nous materials. | 


At the Aue 9 meeting, 2 Mr. Wand 
and Mr. Dzick represented the BIA. 
Mr. Rickel and Mr. Nielson. repre-_ 


sented appellant and Mr. ‘Cook 


represented: Chevron. 


bursed ‘for ' future 


reached on future. increases. Mr. 


- Rickel (Tr. 45), Mr. Nielson. (Tr. 


— 80-81), Mr. “Ward. ATs 183), and 


un ca 


Mr. Ward 

testified that: the intent of. the 

meeting, according to his instruc- 
tions from the contracting officer, — 
‘was to get the price for asphaltic 
material that day (Tr. 96-100). Mr. 
Nielson (Tre 83) and Mr. Rickel | 
(Tr. 42). testified that: they sought 
to discuss the means to be reim-. 
increases © ‘in 
The current 


Mr. Dzick (Tr, 151-2) all testified - 
to collaborating i in the drafting of 


a letter to. address appellant’s con- 


cern about future price increases, 
The. resulting letter became the ap- 
pellant’s letter of Aug. 7, 1974, 


‘transmitting the signed Change 
Order No. 2. The change order con- 


tained a price. adjustment based: 


only on the prices for asphaltic 


materials on Aug. 2, 1974. Mr. 


 Dzick testified that ‘the standard 


procedure is that the contractual 


document would be prepared, sent © 
to the contractor for signature, and 


then signed by the. contracting 


officer when the contractor’s signed 


copy was received (Tr. 150)... 
[1] The Government argues that. 


‘Messrs. ‘Ward and Dzick did not 
have the authority to bind the Gov- 


ernment to. any agreements as to 


future | increases and that. the right 


to claim reimbursement as used in 
the letter of Aug. T, 1974, is differ- 
ent than aright to Pena bursments 
Whether the. BIA representatives 
at the Aug. 2 meeting had authority. 
is not necessary to decide... They 


were the representatives: sent to: 


determine the effect that:the price 
of asphaltic material on that.day 


would have’ on the contract. They 
determined this: to be $189,000.80. 


Additionally, they heard the appel-_ 


lant’s concerns’ ‘expressed . at the 


meeting that future price increases 


_ would ‘need'to be reimbursed and | 


participated i in drafting a letter for 
appellant’s use in that regard. The: 
contracting officer’ chose 


of communication with appellant in | 


‘these 
| representatives as his instruments 
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the meeting to resolve the sasihed 
acceptance of the bid. Whether they - 
reported back all that occurred at. 
the meeting or just. the contract . 
price increase necessary to adjust 


the contract to current asphaltic 


material prices 1s_ not conclusive. | 
The remainder of the meeting re-_ 
sults were communicated to the ~ 
. creases to that date. Lacking a 
transmittal letter of Change Order © 


contracting officer in the Aug. 7 


No. 2, advising of appellant’s con- 
ian for ee ae of ‘Change 
Order:No. 2.. | 


| The transmittal epee: clearly 

states the appellant’s conditional 
acceptance of the Change Order 
_ based on the meeting of Aug.2 andj 
~ the expectation that additional - 


price increases” beyond that date 
could be claimed. Therefore, re- 
 gardiless of | the authority of the 
- BIA representatives at the meeting, 
the complete results of the meeting 


_-were reported to the contracting. 


officer before he signed Change 


- Order No. 2, 4¢., the current cost 
impact of. price increases and the 
 appellant’s expectation that. any | 
- additional increases would provide - 


the basis for a claim for reimburse- 
ment. ‘Consequently, a fully in- 


formed. contracting officer signed 


the Change Order conditioned. by a 


contemporaneous letter: and ac- 


_eepted continued performance of 


the contract for 2 months before his : 
letter of Oct. 2, 1974, in which he 
denies Bplay for additional 
bee 3 : of the Government that: both par- : 
ties must: be presumed to have in= 


price increases. 


[2] Under iheee en 
, o. that. — 
Change Order No. 2 constituted an ~ 


the. - ‘Government’s: -. claim. 


= DECISIONS OF THE DEPARTMENT OF THE INTERIOR - 


{86 LD: 


neoGed and satisfaction eats fail. _ 


There was a failure at the Aug. 2: 


meeting to have a ‘meeting of the — 


minds on the issue of whether the: 
agreed upon increases were to cover 


increases to date or the entire con-- 
tract because of the limited author-- 


ity of the BIA representatives to- 
consider anything other than in- 


meeting of the minds, there could 
not be a new agreement of accord. _ 
and satisfaction to replace the prior: 
agreement of the parties ae 
future price increases. - 
_ Additionally,” upon 


ing ofticer was fully aware that ap-- 


| pellant. had. not. agreed that the- 


price increase in that document was: 
sufficient to provide for the uncer-- 
tain. price fluctuations that might: 


occur in the future. Neither appel-. | 


lant nor the Chevron representative: 


-were even asked to project: the cost 


impact of asphaltic price increases: — 
over the contract period. It strains: 


credulity to believe that. the con- — 
tracting officer would consider that — 
a contract price adjustment. based’ — 
only on prices on Aug. 2, 1974,. 


would be acceptable when the prices- 
of these materials would be the: 


- prices in effect at the time of de- 


livery and the. bulk of such mate- 


rials would not be delivered to the- 


project until later stages of the con- 


tract performance. In. this instance,. 


we cannot agree with the contention- 


tended:-or recognized © a distinctive- 
difference between » ‘the: "phrases: 


: signing: “ ‘ 
‘Change. Order No. 2; the contract-- | 


ae) 


| svi git to Sains nae and 


“right to reimbursement.” It is clear 


that. only the Government consid- 


ered the language to give the right 7 
to summarily deny claims for actual — 
price increases in asphaltic mate- 


rials after Aug. 2, 1974. 


Therefore, we find the. ennape - 
“Order No. 2 was only conditionally | 
accepted by the contractor and was — 


_ therefore not an accord and satis- 


faction. We further find that the | 

effect. of the contracting officer sign- 
ing and processing the Change Or- 
der without taking any exception to 5 

the terms outlined in the transmit-_ 


tal letter of Aug. 7,.1974, for a pe- 


riod of 2 months, was to acquiesce — 
in such terms.-as. the basis for ‘pay- 
ment of future price: increases for 


appeie materials, 


DECISI oN 


: The: ‘parties: having ated to . 
: limit the presentation of the instant — 


. appeal to the question of entitle- 
ment, ‘we find that appellant is en- 
_ titled to an equitable adjustment 
for price increases in materials. pro- 


after Aug. 2, 1974, plus interest 


‘pursuant to: Clause 37, “Payment of 
Interest. on Contractors’ Claims,” i 

_ from the date of appeal of the con- - 

_ tracting officer’s adverse decision on 
 Sept..18, 1976.22, ae | 
The. appeal i is Sandel to ‘tha 


| contracting officer a a determina: 


. 2 ARN, “The date. that dntenene: eomieiees sae 


_ APPEARANCES: ‘Reymead A. Kreig, : 
~-. pro se; M. Francis ae Esq. ‘Office. . 


under Clause 37 is “from the date the con- 


tractor’ ‘furnishes: to: the contracting officer 
his written: appeal. under me Gare clause 


ove of the contract.’ ee Ape st 
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tion of the gnount a the acuta 
adj ustment and interest. : 


| Russert C. Lrnon, : | 7 
Administrative J ae 


We CONCUR: 


Bue S. Cason. : _ 


A dminis trative Judge. 

Wiiam F. McGraw, ~ oh, t ee, 
sea saat ae 
APPEAL OF RAYMOND A. ‘EREIG ; 


| 3 ANCAB 168 


Decided March 9, 1979 i. 
‘Aupeat of aaymotll A. Kreig, from’ he, | 


 Bureau-of Land Management Decision 7 
| FE-14912, dismissed Mar, 9, 1979. 


1. ‘Alaska Native Claims rk, = 
Act: Land Selections: ; Valid oage | 


‘Rights: 


Preference rights to purehase set forth 


in Public Land Order No, 1613, Apr..7,_ 
1958, that were outstanding. as of. the. 
. ‘date of the passage of ANCSA, are valid. é 


cured for Items 812(2) and 403 (2) io eeane cighie trotected Dy ANCSA, 


— 2. Alaska ‘Native Claims Settlement . 
“Act: Land Selections: Valid Existing 

Rights—Alaska Native Claims Settle- re 
ment Act: Conveyances: Generally . 
: Valid existing rights held by third parties . 
that lead to acquisition of title, must be | 


identified in the conveyancing document. _ 
and the land. covered thereby excluded 


from the conveyance to the selecting Na- ee 
tive corporation. un | ee 


ae) 


| svi git to Sains nae and 


“right to reimbursement.” It is clear 


that. only the Government consid- 


ered the language to give the right 7 
to summarily deny claims for actual — 
price increases in asphaltic mate- 


rials after Aug. 2, 1974. 


Therefore, we find the. ennape - 
“Order No. 2 was only conditionally | 
accepted by the contractor and was — 


_ therefore not an accord and satis- 


faction. We further find that the | 

effect. of the contracting officer sign- 
ing and processing the Change Or- 
der without taking any exception to 5 

the terms outlined in the transmit-_ 


tal letter of Aug. 7,.1974, for a pe- 


riod of 2 months, was to acquiesce — 
in such terms.-as. the basis for ‘pay- 
ment of future price: increases for 


appeie materials, 


DECISI oN 


: The: ‘parties: having ated to . 
: limit the presentation of the instant — 


. appeal to the question of entitle- 
ment, ‘we find that appellant is en- 
_ titled to an equitable adjustment 
for price increases in materials. pro- 


after Aug. 2, 1974, plus interest 


‘pursuant to: Clause 37, “Payment of 
Interest. on Contractors’ Claims,” i 

_ from the date of appeal of the con- - 

_ tracting officer’s adverse decision on 
 Sept..18, 1976.22, ae | 
The. appeal i is Sandel to ‘tha 


| contracting officer a a determina: 


. 2 ARN, “The date. that dntenene: eomieiees sae 


_ APPEARANCES: ‘Reymead A. Kreig, : 
~-. pro se; M. Francis ae Esq. ‘Office. . 


under Clause 37 is “from the date the con- 


tractor’ ‘furnishes: to: the contracting officer 
his written: appeal. under me Gare clause 


ove of the contract.’ ee Ape st 
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| FE-14912, dismissed Mar, 9, 1979. 


1. ‘Alaska Native Claims rk, = 
Act: Land Selections: ; Valid oage | 


‘Rights: 


Preference rights to purehase set forth 


in Public Land Order No, 1613, Apr..7,_ 
1958, that were outstanding. as of. the. 
. ‘date of the passage of ANCSA, are valid. é 


cured for Items 812(2) and 403 (2) io eeane cighie trotected Dy ANCSA, 


— 2. Alaska ‘Native Claims Settlement . 
“Act: Land Selections: Valid Existing 

Rights—Alaska Native Claims Settle- re 
ment Act: Conveyances: Generally . 
: Valid existing rights held by third parties . 
that lead to acquisition of title, must be | 


identified in the conveyancing document. _ 
and the land. covered thereby excluded 


from the conveyance to the selecting Na- ee 
tive corporation. un | ee 
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of the Regional Solicitor, on behalf ‘of 
- the Bureau of Land» Management; 
_ Elizabeth S. Taylor, Esq., on behalt of 
- Doyon, Ltd. 


OPI NI ow BY 


- ALASKA NATIVE CLAIMS 
APPEAL BOARD rs @ 


The Alaska Native Claims Re 
peal Board, pursuant to delegation 


of authority in the Alaska Native 
Claims Settlement Act, 43 U.S.C. 
§§ 1601-1624 (Supp. IV, 1974), as 


amended, 89 Stat. 1145 (1976), and | 
the implementing regulations in 43° 


CFR Part 2650, and Part 4, Subpart 
J (1975), hereby makes the follow- 
‘ing findings,’ conclusions and de- 
_ ¢isions dismissing the appeal from 
the Decision of the State Director, 
Bureau of Land Management a F- 
| 14912, Se 
. On July 27, 1978, aepallant filed 
7 - Notice of Appeal from the above~ 


referenced decision. Appellant, al- 


 leges that he has an interest in lands 
‘between the boundary line of U.S. 
Survey 2911 and the centerline. of 
the Alaska highway which are o- 


cated in Sec, 29, T. 15.N., RB. 19 E., 
C.R.M. This land claimed by appel- 


‘lant has been. approved for convey- 
ance to Northway Natives, Inc., and 


. Doyon, Lid., pursuant to “ANCSA. | 
_ Appellant pista he has a right to . 


purchase ‘this highway : frontage 
‘pursuant to the preference rights 
provision. of Public Land Order 
1613 of Apr. 7, 1958. The history of 
this parcel of land has been set forth 
as follows by the parties. 
~ On Ang. 10,1949, PLO 601 was 


| ‘enacted which reserved. for highway 7 


DECISIONS. or THE DEPARTMENT OF THE INTERIOR 
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| ‘purposes the public lands in Alaska | 


within 300 feet of each side of the 
centerline of certain highways, in- 
cluding the Alaska highway. On 


May 5, 1954, Nell Kelley, appellant’s 


predecessor in interest, received 
patent to U.S.S. 2911 which was ad- 


— jacent to the Alaska highway re- 


serve. On Apr. 7, 1958, the reserva- 
tion set out in PLO 601 was revoked 


by PLO 1613. Public Land Order 
1618 was issued by the Secretary of 
the Interior pursuant to legislation 


which permitted the Secretary to_ 
dispose of the land withdrawn for 


highway purposes after revocation’ 


of the withdrawal and after reser- 
vation of an easement. for the high- 
way. While this legislation permit- _ 


ted the Secretary to sell such form- 
erly withdrawn land and reserve as 


easement for the highway, the-legis- 

lation stated that the Secretary was — 
to give an appropriate preference 
night te .adjoinmg land owners and 


| persons. with valid unperfected en- 


tries. This legislation has been codi- — 
fied in 43 U. S. CA. §.97 1a through | 
e. (West Supp. 1978). (70 Stat. 898, 
Aug. 1,.1956.) Secs. 97la and 971b. 
which are relevant to the instant a0 | 


‘Beal state as follows: 


<8 971a. ‘Alaskan lands: within highway, 
‘telephone, .and pipeline withdrawals; 


disposal; amendment of land deseription _ 


of claim or: entry on adjoining lands, ... | 
~ Upon revocation of a withdrawal for 
highways, telephone lines, oT pipelines, in 


‘Alaska, the lands involved shall be -sub- _ 


ject to disposal only.under laws specified - 
by the. Secretary of the Interior, subject 
‘to easements: as ‘established by the Secre- 
tary. Notwithstanding any statutory lim- 


| itation on the area which may be included 


in an unpatented claim or entry, the Sec- 


i: 


retary may permit the amendment of the 

land description of a claim or entry on 
adjoining, lands to include the restored 
lands. 


Aug. 1, 1956, C. 848, $1, 70 Stat, 898. 
‘§$971b. Same; sale; preference rights; 
‘consent of Federal agency. | 


The Secretary may sell such restored 


‘ands: for not less than. their appraised 
value, giving an ‘appropriate preference 


right to the holders of adjoining daims: 


or entries and to owners of adjoining pri- 
vate lands. If such lands.are under the 


jurisdiction of a Federal department or. 
agency other than the Department of the. 
~ Interior, any sale thereof shall be made 


only with the consent of such department 
or.ageney. 


Aug. 1, 1936, ¢. 848, § 2, 70 Stat. 898, ° 


‘Pursuant to this statute, the ae 
retary issued PLO 1618 which re- 


voked the withdrawal of certain. 


highway reserves in Alaska, and in 


paragraph 7 of such order set forth 
preference rights of adjoining land © 


owners, This ceres ya states as 
follows: | 


The lands released from withdrawal by 
paragraphs 1 and 2 of this order, which, 
. at. the date of this order, adjoin lands 
in private ownership, shall be offered 
for sale at uot less than their appraised 
-yalue, as. determined by the authorized 
officer: of the Bureau of Land Manage- 
ment, and pursuant to Section 2 of the act 
of August 1, 1956, supra. Owners of such 
. private lands shall have a ‘preference 
right to. purchase at the appraised value 
So much of. the released lands adjoining 
their private property ag the authorized 
. Officer of: the Bureau of Land. Manage- 


- ment deems equitable, provided, that or-_ 
_ dinarily, owners of private lands adjoin-. 


ing the lands described in paragraph 1 


of this order will have a preference right © 
to purchase released lands - adjoining» 
their property, only up to the centerline 


of the mrenways located therein, /Pret- 
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erence right claimants may make appli- 


cation for purchase of released lands at 
any time after the date of this order by © 
giving notice to the’ appropriate land 
office of the Bureau of Land Manage- — 


ment. Lands described in this paragraph — 


not. claimed by and sold to preference 


‘claimants may be sold at public auction 
at not less than their appraised value by. _ 
“an authorized officer of the Bureau of 
| Land Management, provided that prefer- 


ence claimants are first given notice of 
their privilege to exercise their prefer- 


ence rights by a notice addressed to their 


last address of record. in the office in the 
Territory in which their title to their 
private lands iy recorded. Such notice 


shall give the preference claimant at 


least 60 days in which to make applica- 
tion to exercise his preference | right 3. 


and if the application is not filed within 


the time ‘specified, the preference right 
will be lost. ‘Preference right claimants: 
will also lose their preference rights if 
they fail to pay for the lands within the 
time. period specified by the authorized 
officer of the Bureau of Land Manage- 


. ment, which time period shall not. be ca 
| than 60 days. 


Thus, as of Apr. 7, 1958, the effec- | 
tive date of PLO 1613, the reserva-_ 
tion of the lands between U.S.S. 


9911 and the centerline of the Alas- | 


ka highway was revoked. Nell Kel- 


ley could have made application to, — 


purchase such formerly reserved 
lands which adjoined U.S.S. 2911, | 
pursuant to PLO 1613. There is no 


- evidence that Nell Kelley ever made 
such an application, | 


On Dee, 18, 1971, the Alaska ‘Na 
five: Claims’ Settlement. Act -was. 


passed by Congress. Sec, 11(a) of 


this Act withdrew certain public 
lands within Alaska, subject to val- 
id existing rights, from all forms of 
appropriation: under the public 
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 Tand laws including mining oad. 
mineral leasmg laws and from se-— 
lection under the Alaska Statehood 
| Included within this ‘with- 
- drawal were those lands located 


| Act. 


within Sec. 29, DNs R. 19 E., 
~ C.R.M., which were withdrawn for 


the benefit of Northway Natives, ; 


Ine., and Doyon, Ltd. 


“Pursuant to § 12(a). of ANCSA, | 


7 Northway Natives, Inc., filed. a vil- 


lage selection application for those’ 


Jands j in Sec. 29, T.15 'N., R. 19 E., 


and on June 26, 197 8, the Bureau of 
~ Land Management issued a decision — 
for interim conveyance approving — 


for conveyance ‘to Northway Na- 


2 tives, Inc., the surface estate to Sec. 
— 99, T. 15 N., R. 19 E., C.R.M., exX- 
‘duding U. S. Ss. 9911, Native Allot- 2 


ments F-12950 and F-14316, Parcel 


_ B, Chisana River, Nabesna. River, 
~~ and Tanana River. The siibsuirfioa ; 
estate was to be conveyed to Doyon, - 7 
_ They state that on Dec. 18, 1971, | 
Congress withdrew these lands) 
from “all. forms: of. appropriation” Fe 


Ltd. 


as the purchase documents could be 
~ recorded he would be making appli- 


| suant to PLO 1613. 
From documents filed with the 


Board it appears that on Aug. 23, — 
1978, a personal’ representative’s | 
_ dead was signed by the Executrix of 

_ the estate. of Nell Kelley conveying’ 


te appellant all land within U.S.S. 


2911. The file indicates that on Sept. 


5, 197 8, appellant filed his applica- 


tion: with the BLM to purchase the 


DECISIONS oF THE DEPARTMENT OF. THE INTERIOR 


On J uly $ ye 197 8, , appellant filed: a 
Notice of ‘Appeal with the Board. In 
this document appellant stated that — 
he was currently buying all of the 
_ Tand in U.S.S. 2911 and that as soon. 
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land iervean U.S. N. 2011 and the ne 


Alaska highway. : 
_ Appellant has alleged that hie as 


a valid. existing right to the lands 
in question. pursuant to PLO 1613 — 
and that he is seeking theselandsin 
order to have. access from USS. oe 
2911 to the Alaska highway, 
The Bureau of Land Med otam 
argues that the preference rights set. 
forth in PLO. 1613 do not have an | 
expiration date, have. not. been ex- 
tinguished, and therefore ‘persons 


such as appellant. who are owners . 
of land adjoining the former Alaska _ 


highway withdrawal have a valid. 7 
existing right. to those purchase 


lands mentioned in PLO 1613. | 

‘Doyon, Ltd., the Native Corpora- 7 
tion which Is. to receive the subsur- - 
face estate of land selected by 


_ Northway Natives, Inc., has alleged he 


that appellant has no ‘valid’ exist-_ ; 
ing right to the land in question. - 


under § 11 of ANCSA. At this time _ 


no application for purchase under 


PLO 1618 had been filed by appel- 


lant or his predecessor in interest _ 
and in fact was not filed: until after 
cation for the land between U.S.S. _ 
9911 and the Alaska highway, pur- | 


Northway Natives, Ine., received a 
decision to -convey these lands. 


‘Doyon contents that appellant and 
his: predecessors, having failed to 
exercise their preference right prior 


to withdrawal and_ selection by. 


| Northway, and. having failed toini- 
 tiate a lawful entry prior to Aug. ‘ 
81, 1971, as is required by §22(b) - 


of ANCSA, lost whatever prefer-_ 
ence right they might. have had 
under ake 1613. 
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The issue to be cecniyed in this: 


es is. whether the preference 


rights created in PLO 1613 are- 
valid existing rights sis by’ 


| ANOSA. | 
Nothing in either ANCSA or its 
ten plonentins regulations specifi- 


cally mentions PLO 1618 or the : 
| legislation from. which it arose. 


| ANCSA does, however, protect 
valid existing rights. Sec, 11: of 
ANCSA, which is entitled “With- 
drawal of Public Lands,” states 1 im 
§ 1i(a) (1) that: at 
The following public lands are pai 
drawn, subject to. valid existing rights, 


from all forms of appropriation under’ 


the public land laws, including the min- 
_ ing and mineral leasing laws, and from 
selection | under the oa piano’ 
Act, he oO. % 


| Furthermore, >. 14 of ANCSA, 
which is entitled “Conveyance of 
Lands,” states in- subparagraph (g) 
In part as. follows: | sg —s 

All conveyances made pursuant to this 


Act shall be subject ‘to valid existing 
rights. Where, prior to patent of any land 


or minerals under this Act, a lease, cone - 


tract, permit, right-of-way, or easement 
; (ineluding: a lease issued under section 
6(g) of the Alaska Statehood Act) has 


beeu issued for the surface or minerals 


covered under: such. patent, the patent 
shall contain’ provisions making it sub- 
ject to the lease, contract, permit, right- 


of-way, or easement, and the right of the | 
lessee, contractee, permittee, or grantee 


to the complete enjoyment of all rights, 
_. privileges, and benefits mereny granted 
ee ie . 


In interpreting what tnieness are 


- included within the meaning ofthe — 
term “valid. existing rights? under: 
AN CSA, the Seoretary of the ih 


APPEAL OF RAYMOND A. KREIG 
at arch 9, . 1979 


ee 


terion Tins: dctanniied that eae: 
rights of purchase held by. third. 
parties which were outstanding but 


unperfected as of the date of pas- — 


sage of ANCSA constitute “valid 


existing rights.” Secretarial Order — 


3029 of Nov. 20, 1978 (43 FR 55287, 
Nov. 27, 1978), entitled “Valid 


‘Existing Rights Under the Alaska 


Native Claims Settlement Act” ad-— 


dressed in ‘part the question of 
whether or not leases created by the — 
State of Alaska on land tentatively 


approved to the State but made se-_ 
lectable for. Native corporations 
under ANCSA, and the purchase 
rights to the land created by A:S. 


-88.05.077, were valid existing rights. 


In discussing valid existing rights _ 
cee ANCSA,. the  Solicitor’s 


Opinion ‘adopted by Secretarial — 


Order No. 3029: as the position of 


the Department on the subject of. 


valid existing rights, stated 1 in part 


| . follows: : 


7% fundamental pitaciiite of: ANOSA is_ 
that “fall conveyances made pursuant: to. 
this Act shall ‘be subject to valid existing 
rights.” In addition, the sections with: | 


‘drawing land for Native selection (Sec- 
tions 11(a), 


16(a)). expressly provide 
that the withdrawal is “subject to valid 
existing rights.” The revocation of. prior | 


reserves created for Natives is also “sub- . 


ject to valid existing PieHtRS 3 a 
19(a)). 


cn Although the shea “valid: existitz 
rights” is not specifically defined in Sec- 


tion 8 “Definitions”, both the statute and ~ 

the legislative history offer cuca as to 

its meaning. | : 
Section . 148), provides in. “pertinent 

nalee = & 

: “Where prior £6 ‘patent of any ‘lend or 

minerals under this: Act, a lease, con- 


tract, permit, right-of-way, or:easement 


194 "DECISIONS OF THE 


| Z (including a lease issued: anes: nection 
~6(g) of the Alaska Statehood Act) has 


- been issued * * * the patent shall con- 
og tain provisions making it Supsect. to the: 

os lease, contract (ete.) * *.*? | 
‘Section 22(b) directs the Secretary eto | 


° promptly issue patents to all persons who 
have made a lawful entry on the public 
lands in compliance with the public land 


laws for the purpose of gaining title to 


homesteads, headquarters sites, trade and 


| manufacturing sites or small tract sites, | 
and who have fulfilled all the require- | 


ments of law Drerequistte: to obtaining : a 
7 patent. ” | 


| Section -22(c). “protects persons who 
have initiated valid mining claims or loca- 
tions in their possessory rights if they 


~ have met. the requirements of. the me 
laws. 
By regulation the ecevewent has con- 


_.. strued Sections 14(g). and 22( b) and pro- 


them. 48 CFR -2650.8-1(a) provides: 


__» “Pursuant to sections 14(g) and 22(b) : 
of the act, all conveyances issued under 


the act shall exclude any lawful. entry 
or entries which have been perfected 


under, or are being maintained in com- — 
i pliance with, laws leading to the acqui- . 
sition of title, but shall include Jand sub-— 
ject to valid existing rights of a: tempo-- 


rary or limited nature such as those 
created by leases (including leases issued 


under section 6(g) of the Alaska: State-_ 
hood Act),.contracts, permits rights—or- ‘ 


way [sie], or easements.” . 
® * * T do not ‘believe the listing of 


| the rights to be protected was:-intended | 
to be limiting, but rather was ejusdem 
generis. The regulation already. quoted 
(48 CFR. 2650. 3-1(a)) precedes its list. 


with “such as those: created by * * *,” 
, indicating clearly that the list is not ex- 
haustive. Furthermore, there is not longi- 
¢al [sic] reasons why Congress.would 
have intended to protect rights of mu- 


the acquisition of title under such Fed- 
eral laws as the Townsite Act or the 


Homestead Act, but: did not intend to 


‘DEPARTMENT OF THE INTERIOR 
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"protect the same citnitel patty or indi- - 
vidual when the law under which the 


* rights are being perfected is a State law. 


It is. my conclusion,. therefore, that the 


_ department’s regulations have construed _ 

| “valid existing rights” under ANCSA to: 
’ include rights perfected or maintained | 
under State as well. as Federal laws lead- 


ing to the ii ak of title. (Italics ee 


. added. ) 


This | Solicitor’s lOpidiew then. : 


concluded that leases issued by the 


State of Alaska under its “open—to- 
entry” leasing program prior to the 


passage of ANCSA, together with 
the outstanding right to purchase 
_ set forth by State statute, were valid — 
_ existing rights which were to be ex- 
cluded from the conveyance to the 


. 7 Native corporations, 
vided the mechanism for . implementing - 


It is clear from this eau 
Order that valid existing rights are — 
not limited to leases, contracts, per- 


‘mits, tights-of-way or easements 
mentioned in §14(g¢) of ANCSA, 
but include other interests whether a 


or not they are specifically set forth | 


in ANCSA. Included within the 


meaning of the term valid existing. 
rights are interests which are of a 


temporary or limited nature andin- 


terests which lead to the acquisition — 


of title. Furthermore, if such inter- _ 


ests were created prior to ANCSA 
they are to be considered valid exist-. 


ing rights if. they have been per- 
fected or if they are being main- © 
tained. in conformance with the law — 


under which they were created. 
The purchase rights granted to 


, the State . ‘issued open—to-entry 7 
leaseholders in A:S. 38.05.077 are in — 


-» nicipalities or individuals which lead to. 


many way analogous to the prefer- 
ence rights to purchase here under — 
consideration. The punehaee rights 


agg) APPEAL OF RAYMOND A. KREIG- 

See | | March 9, 199 | 
. seacciated: os ie ‘open-to-entry 
- Ieases were rights: ‘granted ‘by: stat- . 


> ate, The preference rights.provision. 
of PLO 1618 was issued pursuant to - 


Federal statute. The purchase rights 


prior to the passage of ANCSA and 


had no set date required for perfec- | 
-tion, Both: the purchase: rights, ‘set 
forth in .A.S. 38.05.077.and.the pref-. 
erence tights.of purchase set forth 
ein: PLO. 1613 -were: outstanding 


rights aS:OL the: date of passage of 


| : ANCSA,-E urthermore, : as. of this: 
- date, neither the. purchase. rights set 


forth in.A.S. 88.05.077 nor the pref- 


been. terminated, . ee 
.. Besides . the. abore genie” Jan- 


-— guage of ANOSA and Secretarial 
? Order 3029, there . ig further lan- 
guage In ANCSA which. indicates | 
that. Congress. intended. to protect. 
rights. such -.as . those. preference 

- Tights- set forth | in. PLO. 1613, - direct access to the highway. Tt. ap- 
pears; from PLO 1613. and the legis: . 
_lation-from which it arose, that, the 


_ prefererice rights of adjoining land 7 


Throughout : ANCSA, . Congress 
recognized. and gave protection, fo 


: ; various. vights of. access, Sec, 17.(b) 
— (2). of the Act provides. that. the: 
-. Feder -al-State Land Use Planning 


201-215-794. =. | 


cess. 
; follows:, 
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Coe is. to. identify: ae - 
public easements across Native land, 
While most of the language in this _ 
‘section deals with easements for. | 
: --publie use,. paragraph | 2. of. this. Sec~ | 
get -forth in AS, 38.05.077 which are 
_.- protected as validsexisting: rights are 

~ associated: with a Jeasehold interest 
 -granted to third parties by the State 
of Alaska prior to ANCSA. Secre-_ 
 tarial- Order 3029 did not require the. 
helder of the lease to assert the right 
of: purchase : owithin a time. drame 
prior to ANCSA. The preference 
_xights.provision of paragraph 7. of 
-:PLO 1618 which is here under:con- 
sideration is-associated with ands 
transferred: to - ‘private. ownership 


tion. mentioned other. rights. of. ace 
This. ‘paTS graph states: as 


Ine jdentitying Spailie: éabementa. ae 


Planking Commission shall. consult with 


appropriate. State and Federal agencies, 
shall review “proposed . ‘transportation , 


- plans, and: shall receive. and review -state- — 
ments and ‘recommendations from: inter- 
ested organizations ‘and individuals On. - 
the need for and “proposed location of 
public: easements: 
. valid ewisting right recognized by'this Act. 


| Provided, That any. 


° ghall continue. to have whatever right of 
SQeeess ic as-is now provided for under exvist- 
ANG. lew: and this subsection. shall. not: Op- 
fs erate: 1 any way to diminish or amit . 
such: right of access. Ctalies added.) 


“The: appellant i in the p present, case : 


has alleged that he.is seeking to 
“exercise the preference. rights ‘of 
- paragraph-7 of PLO1613.in “order 
~ to provide-access from the property . 


he owns to the Alaska. highway. 


. Prior-to the issuance of PLO 1618, - 
erence rights. of PLO. 1613 have yer the” ‘property owned by. appellant 
 ..adjoined: the Alaska: highway..and | 
» had «direct access ‘to the highway. 
With: the issuance of PLO 1618, the. 
land. between. appellant’s property 
and. .the ; centerline of the Alaska 
- highway reverted to an unreserved — 
, Status. and. appellant. no longer had | 


holders to purchase land between. 


“such privately held land and the 


oor graph.4 


iby -ANCSA,: 
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‘center line’ of. the ‘Alaska highway : . 


was” intended, at ‘least in’ “part;* to 


prevent’ such’ privately held lands 


_ from” being. denied - access. to the 
Alaska, highway. | : ‘ 


‘Tl, 2] Based upon | Basins: in 
_ANCSA ancL.its. implementing:reg- ~ 


ulations, and ‘the: policy. of the: De-. 


| sce of:.the: Interior. ‘as set 
. forth in: Secretarial Order: 3029, the 


“Board. ‘finds thatthe. preference 


. rights. to. purchase: set.for thin para-— 
“of PLO.1613: that. were. out- : 
.standing..as ofthe: ‘date. Of =: the 


passage of AN CSA and that: are 


are valid existing rights protected 
even . though: ‘such 
“rights “lead: .to. the. acquisition . of 


title. Pursuant: to 48: CFR: 2650,3 B= 


Ata): and. Secretarial’ Order. 3029, 


such: tights which Jead:to-the: nequi- 


“a sition of title must: he:identified:in : 
the. Board hereby. segregates. from 


. the: conveyancing. : document: cand 


 .land.covered thereby. excluded from 
: convey ‘those lands Tying: between 


U.S.S; 29911 and’ the centérline of. 


~ \the..conveyance:: to. bho selecting 
-» Native. corporation. : 


«The allegation: by Day on, ne 1, % 
that. appellant’s rights cannot ‘be a 
“valid: existing : right”: ibecarse - he - 
- las: not: complied. with: § 22( b) ‘of Eand Management’ for: a detertiina- 
LANCSAS: 4s -without imerit:* “See. 2 
22(b) of ANCS*# ‘specifically ‘deals ~ 
with acquiring title to’ homesteads, “ the'reasoning: set’ forth. in Secre-_ 
“trade. “and manufacturing ‘sites, 
~Headquartéts” sites‘ and: sniall tr act. 
= sites. ‘Appellant i is not: élaiming that ie 
his ‘rights arise from any’ of these = 
ae four® ‘specific | ‘laws’ and” ‘therefore mod PLO 1613, if, any,.are to, ‘be. ex- ee 


‘ A. 22(b). ig note dispeaitire of ‘the % 


ae in’ this Abpea; ye ae 


DECISIONS’ OF: THE ‘DEPARTMENT: OF ‘THE - INTERIOR 


there-has ‘been: no adjudication by 


the Bureau of Land Management 
on. appellant’s ‘application, 
‘Board, having*found that the out- 
“standing preference rights’ created 
being. maintained: in. conformance in: PLO. 1613., are . valid - existing 
_ with the requirements. of PLO 1613, “rights ~ as. ‘that. term. ‘is used ‘in - 
 ANCSA, hereby finds that the land 
-- covered by appelant’s. application 
“must be identified and excluded 
“from the conveyance to Northway 
Natives, Inc., pending the adjudica- 


‘tion. of the dab of appellant. . 


| The 


“Pursuant to the above Andings, 


the above- referenced decision: - ‘to. 


the Alaska: highway: for ‘whith’ ap- 


“pellant has: made application, and 
-Pemands such:land‘to the Bureau-of 


tion, ‘on, ‘appellant’s. application. filed 
pursuant. to PLO,1618. Based: upon 


“tarial Order 3029: ‘thiese lands Which 
the. Bureau. of: Land. -Management. | 


determines ate. to. be: conveyed. to 
appellant, pursuant. to. paragraph rf 


cluded: from conveyance to“North- 
3 way: Natives, Tne.,. and: the: Temain- 
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“The preference right given tothe 
“owner of U:S.S:2911 by: paragraph | 
“4 of PLO 1613: had -riot- been’ ex- 
“tinguished and was outstanding as | 
of the date of. passage: ‘of. ANCSA. i 
Appellant, as the owner of. U.S:S. 
2911, has an- “application, ‘pending Oe 
before. the Bureau of Land Manage- __ 
ment to purchase: land: pursuant to 
“PLO 1613. At.the. present. time 


% 197] ote ; a 


: ing” ee conveyed - to. XN ovthyeay 
| Natives, Ineo 0%: = 


cision of the: Board. 


oF UDITE M. Bie — 
Ohetiperiom ‘Alaska N ative. 
: og laims A ppeal Board. 


Atos Fr. [Barwiva; © oe 


Board conten 


ie “Lawamxce ‘Mareon,.:: 


Board Member. » 


ids Tt ve a 


: ‘APPEAL 0 OF YOSEMITE PARK AND 


fe cinay COMPANY. 
. pease 78 


oe “Hoe Sema es ; 


- National Park Service. © = 


eS Granted. 


= a “ 


| 1. Gontracts: ‘Disputes and | Remedies: poms ay npon capital’ improvements ‘by _ 


. Specific times’ with a :view to “pro- 
« viding the public visiting: Yoseniite — 

. National Park:with: accommodation : 
_ facilities and 'servides:at reasonable - 
rates-under the supervision! é and: reg- 
-ulation,of the. Secretary. ° ae 


3 J urisdiction—Rules. of. Practice’. Ap 
Peale: ; Motions. ae 


: we ge 
Cees Wee aS 





ze a 
Pia 4 


AG aim’ ‘py: B coneessioner:. ae a oe 


tional Park Service. Contract is dismissed 


. as. ‘beyond : the purview. of. the Board's - 
| ‘jurisdiction: ‘where the contract Gontains © 
one: “Disputes. ‘elause“and by ‘its: express 
terms the Contract Disputes. Act: OF: 1978 


: AS. not, Applicable ate ‘the lain: asserted. eased. for. the. accommo dations 
and ether facil ities furnished: tothe 


- visitors to. the park ADpeaTs to hav ve = 


[ APPEARANCES! ‘Mesa Richard. A. 


* Solonion “and ‘Dennis’ Lane, Attorneys a 


| Wilner'& Scheiner; Washing- SiR . 
at’ Taw; in 8 oa 2 The. appellant: filed mith the. Roard on. Feb: . 
86: 4979, a document | “entitled, “4 pplication 
“San 


‘Francisco, ‘Calif. for the Government, 


ton, DiC.; for ‘appellant ;’ Mx. Sohn‘ 8. 
- MecNann, - Department : Counsel, 


o> 


“APPEAL: OR: YOSEMITE: PARK. AND 
Moreh 16, 1979 


- OPINION. BY. CHIEF. = ADMIN. Be 
- ISTRATIVE. JUDGE UeGRAW 


. sine: di : . = 
This: represents a. sgn e iM ’ R 5 6 p B 0 4 R D 0 RP c ON. : 


- Government: Motion te: ‘Dismiss 


CURRY” re : , 


LEA C i APPEALS 


“The Goveinsient: has: Alea oe i 


Hon’ to" distiiss: the instant: appeat | 


for lack “of: ‘jurisdiction ‘on! the 


grounds that: the’ contract: ‘eontains ; 
neither: ‘an: equitable. ‘adjustment: 


provisior! nora Disputes clause. The 


appellant has filed an opposition: to 
‘the motion, Thé complaint: and. the - 
“answer -have--beén. - ‘filed. ‘Neither’ | 
- party: has: ‘requested: fe hearing: on 
the: t ionmurmennt ae pees nea 
. sented? 1, ees pot Eee ee . 


“The pontiac” ies in age: Was? 


entered into: under date:of May oy 
| Decided u March 16, 197 9. 1968; for aiterm of 80: ‘years-céth- 
‘mencing :Oct.:13:1963, ‘providedcer- _ 
“tain: conditions: were : gatisfied, Une: 
‘der: the: contract terms: thie: conces- 
sioner’ (hereinafter: referred to-as 
“othe: Reinecke was 3 committed: to, oo 


.For the most party the alecixicity = 


cupets F Spurie :¥3 ee 
Be 


for, Oral: Hearing: And To Con¥ene A! Prehear-. _ 
ing/Presubmission Conferences" "s Phe applica- — 
tion PrESUDDCsOs, our: -reten tion’ of:  Jurladiction: 


eet i : 
- = = ve 
Sow ve gene eget 


| bean: obtained at approved. rates os 


- from electricity : sold to the contrac- 


- tor by Pacific Gas and-Electric Co. 
- and by the Southern California Ed-. 


“ison. Co. According. to. the com- 


' plaint, however, a ‘substantial por. 
tion. of: the electric. power:and en- | 


ergy. supplied: the park’s visitors-is 
" generated . atthe. National. Park 
Service own: hydroeleet tric . facili- 
ties. located. in. the park, ‘The grava-. 
--men ofthe complaint is that the 
contractor, is being charged. exces- 


. sive rates: for the portion of. the elec- 


’ ; tricity: supplied from the. National. 


Park. Services own. “generating: fan, 


: ‘ilities.* fee 

The | following | is. quoted : ‘tien: 
| contract, provisions: relied. ‘Epon. by 
: the parties:.. he 
‘ “SEC. 3. Plant, Personnel and Ratesi: 
. oie ee ee Seek cee oe “iliged ne 


“b) (4)- “All? rates: and: pricés: charged a 
ce to the-publie by: the ‘Concessioner for.ac-. 
a commodations; services, or, goods. fur-, 
et nished or sold hereunder shall be subject. - 
| to regulation and” approval by the Secre-’. 
st taty, not: ‘inconsistent: with: an’ ‘opporta- 
nity for the. Concessioner: to make‘ a fair. 
oe “pron, from. the. total of its: eneat | 





ed 2 Addressing Atselt to ‘the: merits -of- the: ap- 
ae peal, the Government states: 


“Tp -effect.the Company in: its ‘Appeal’ is. .: 
. seeking an. a. order: compelling: the Government to. 


market. ate. while ‘charging ' its customers - 


ee market rates for. services and accommodations 


"in the Park. ¢ #4 
"OTe is the. ‘position’ of the Government: ‘that 


Pie the. ‘value to:.:;the: recipient’ of. electric -power 
provided ‘the Company at Yosemite is the price . 
which. the. “Company would * “necessarily have. 
. had. to .pay for power if power. had not been A 
= provided. to it by the Government. That price _ 


. -is~ ‘determined | by. Jooking. ‘tothe: ‘rates’ for 
power: under. . comparable: conditions * ‘outside 


Yosemite National Park's: poundaries. That. is . 
“precisely. “How. ‘Government. electric rates - are 


. determined: at. Yosemite: today. ides 
388 (Government Answer, PP. 5 and. 6. ae 


"DECISIONS: OF. THE: DEPARTMENT OF: THE INTERIOR 
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Romande: In. datermining fair profit for - “i 


this purpose, consideration shall: be given 


-to the rate of return requiredto.encour- = 
age the.investment of private. capital and = 


to justify the risk assumed: or the hazard. 
attaching to the eriterprise ; ‘the cost and 
current . sound © value of capital assets. . 
used. in. the operation; the. rate of. ‘profit | 
on investment: ‘and percentage of profit i in 


gross ‘revenue ‘considered. normal in. the 


type of business involved; the financial 


history and: the future. prospects. of the. 
- enterprise; the efficiency of manavement; . 

and other. significant. factors. ; : 
(2) Reasonableress: ‘of: rates and prices a 


willbe. judged. primarily by comparison 
with those currently charged ‘for com- | 
parable accommodations, services, or . 


goods furnished. or: Sold. outside: sof ,.the = : 


area's administered Dy the Natiotial Park 


_ Service under similar ‘conditions, with | a 
due allowance. for length of seagon,, provi- : 
- gion for peak loads, average: ‘peréentage. 


of occupancy, _accessibility, availability , 3 
and: cost. of labor and materials, type of | 
patronage, and other conditions custom- 


os aly. wonsidered - An: determining charges, a 
put due regard may also,be given to. such. : 


other factors as the Sects may deem age 

significant. . . ae ee ae 
orn et. eo = aoe ae 
~ SEO. 6, Utitities. Gy ‘The. Secretary | 

shall ‘farnish: utilities’ “to! the: Coricession- 


er; “when, available,» and: at. ‘yeasonable. ) 
‘5 rates to be fixed by’ the Secretary for. use. . 


in connection with the operations author- 7 
ized hereunder. °. pe ee a a 


‘the ‘park and the. rules. and. reg sulations 
promulgated: thereunder, whether now in 
force. ‘OF hereafter. , enacted, OF. prom: 
gated. ae 

(by ‘Reference’ in this: ‘eolitrack. o. the 
“Secretary” shall mean. the ‘Secretary Of : 
the Interior;,: and the-term shall include 
his: duly. authorized representatives. 


“The: appellant opposes: ‘the. ant? 2 
ing of the Government's motion to 


“BHC. 22. General Provisions. (a). “Op: : 
Seatioits under. this. eontract. shall be sub- er 
ject to the laws. of. Congress, governing 


- omitted.) 


. 197) Pe 5 


Gane ss-on oe grounds a, that the a 
‘motion is based upon a narrow read= 


ing of. the contract. and. applicable 


regulations; *. (ii) that. the Board 


has jurisdiction over a dispute if 


there are factual questions to be re-. 


‘solved; * and (iii) that the motion 


overlooks the fact thatthe guide- | 


lines * which the Government aa 





; 3 'The io sodiiunt does not “contend ‘that. the 
Contract Disputes Act of 1978 is dispositive of 


=e d but. | 
the . jurisdictional . question ;- -presentet ut ren dered | in ‘the. cases” of: United 


States ve 
| ions Mining Co.,. 384 U.S. B94 (1966) : 


es American Cement Corp , IB CAL 
-TBCA-5 787-66 


rather ‘eontends.. that. both. the. purpose. for 


- which-the Act: was passed, as well as tts ‘legis: ° 
lative: history provide: support’ for a liberal. 


interpretation — of . the:. -Board’s’ 
. (Answer. to Motion. to: Dismiss; Dp 4, fn. 1.).. 


.$ Apparently. with: a view. to. supporting. this : 


position, ‘the: appellant quotes the” following 


passage. from our : ‘decision: on- reconsideration - 
in American: Cement  Corp.,- IBCA-496-5+65 
and. IBCA-578-7--66'. (Jan. 10, 1967), 74° LD. see — 
| : sideration, TA. LD. 15, 66-2. BOA a 
a: ‘claim: for: Tost: ‘profits. ‘Over stich claims: we - par. 6: 065. (1967) 5 
have no jurisdiction: ‘Neither in’ ‘the “earlier - 
proceedings: nor in connection’ with: the’ present ” 
motion has the. ‘Government: ‘shown ‘that the | 
as: ‘stated, fs cognizable under the. Extras 


15, 24-25, 66-2, ‘BEA par. 6,065, ‘at 28, 070°: 
°“Claim: No:: Bas: presented is ‘inguéstionably 


claim,’ 


diapute aphich could confer jurisdiction + 
- (Italies®. added: aby Sepeieat - 


(Answer* 6: ‘Motion’ to Dismiss, Pp. 5). 


Even when“read’ ‘literally, the underscored a Toe tee a, 
. furnished ‘to. ‘concessloners. cand | ‘other’ none. ee 


language: ‘th the above quote does not support 


the view that simply because there, are facts In. - 
‘dispute * the Board will: assume “jurisdiction. om 
That was not the’ basis for retaining jurisdic... 


‘tion: over: some of the ‘claims: asserted. in..the 


American: Cenient © ‘case ; ‘nor are.we: aware. of. 


any such decisions by: “this: Board. There: are 


cases, of | course, where hearings ‘are held to. re:. 
solve disputed factual. questions where. a find=: 
ing favorable to ‘one: of the parties: would ‘pro- 
vide'a basis for’ granting relief, (2. Gui claim. 


filed under the: Changes clause where | the. :aD- 


pellant: asserts’ and the Government: denies an. 


order. to accelerate. ‘performance ‘Was igsues.). 
a The guidelines are identified in “appellant’s 


opposition ‘as an NPS Memorandum. dated 
Jan, 20; ‘1974, furnished to all concessioners _ 
BB. ‘the policy: “governing the establishment. of 
» electric | ‘Tates. from which. ‘the: ronowing is 


ine quoted: 4 
: “Subject Hestatement of. se and wiiae- 


_ Meg for establishing rates for utility services 


APPEAL: OF. TOSEMITE PARK, AND. (CURRY COMPANY 
Fs gid 16, 1979 


495-565 


Marina, 
25, 197 75), 5. 
° (Motion to. Dismiss, p- 2). 


- e@lause,. the ‘Changes: ‘clause or any’ other clause ie 
 gontdtined in ‘the contract; nor hes the Gov. 
. ernment shown that there. are: any: facts: an. 


Hiatt 


ee 


| ey to: apply i in: ieee he, rates 
‘for: utility: service to- the contractor 
-and in rejecting the contractor’s re- 


quest, “for relief expressly” provide: 
for an appeal to the Director, NPS. 
“through channels,” and other gov 
erning regulations*® make clear that.‘ 
such channels involve an appeal to: 


this, Board (Answer: to Motion. to | 


Dismiss, p: 1s: | 
Tn support of granting ie viotiont : 


“ ‘the: Government: cites ‘the: ‘decisions 


Oo tah Construction and es 


ete? and. | 
(Sept. 21, 1966), 73, LD. 266, 66-2 
BOA par. 5,849, affirmed. on recon» — 


‘Pirates Cove — 
-TBCA-1018-2-74:° (Feb. 
75-1 BCA. Dame. tL, 108 7 


“After. delineating what it. conde oo 


“ers: must. be shown: before the Board : 
“may exercise jurisdiction, the © Gov: - 
“ernment states: ee 





federal: users. ee . i 
we eee a ae ee a6 ey 

ag The appraisal team ‘must :provide. an- 
opportunity. for: local -participation’ by park 


_Tnanagement.and the’ econcessioners, Final rate: 


determination: will be made and’ discussed: dur: 
ing the appratser’s: field visit: and’ will hecome’ 


. effective subject. only. to: appeal, throagh eae ; 
“ nels, to the Director.” -. : 


(Answer to Motion to Dismiss,’ p D 2a * 
8 The ‘governing regulations, are. ‘Yaenitfea 


as 43 CFR 4, (1) from which the: following. is: .. 


quoted : 
#4). Board of. Cointract Appeals. The Board. 


considers and. decides ; finally for. the. Depart-:. . 
ment appeals to. the head. of the. Department. ns 
from findings ‘of: fact or: decisions ‘by ‘contract-. 
ing officers of any bureau or office of the De- 
_ -partment; wherever situated, or. “any” field qd: 


installation thereof *. ee 
(Answer | to Motion to » Dismiss, 1 D. 2. 


The foregoing jurisdictional require. 
ments haye’ ‘not: been modified’as applied” 
- t0°this* Appeal by the Contract Disputes - 
_ Act of 1978 (41:-TS.C. §$- 601, eb: Segs: 92° 


Stat..2383). The. Contract. Disputes. Act.) 
is without-authority 7! to’ remedy the 


wrong alleged.12 Accordingly, ¢ the 


“s applies by its terms only to procurement. 


 eontracts- and to- contracts: for the dis- 
"posal - of ‘personal property (440 U.S.C. 


- § 602). Contract NosNPS—~WASO-IX-63- * 


-. 2 falls under. neither. of these categ Ories. 


LIt-is a’ concession. ‘contract, subject tothe: ~ 
provisions - of Public Law 89-249 | — | 


Uv. S. C. §§ 20 et seq. j 79. Stat, 969). 


AGsveinmene Answer, P. 3). 7, | : 


“Decision. 


“ELT. Iti is mticoi a that ne con- 
_tract-in issue:does not.contain a Dis-, 
putes clause. Review. of the: contract, : 
‘discloses that. it. does, not ‘contain. a... - 
“Changes” clause, a ‘Differing Site. 
7 Eonditions” celause.or any other pro- 


vision. .for: equitable - adjustment. 
% Even. if the ‘contr: act contained ,a 


“Disputes. clause, ave would. stil] be 
_ without. jurisdiction j in. this matter . 
where, as. here, the contract: fails to. 
melude - an - equitable . adjustment. 


Provision’ ‘Since the. contract does 





oo 7 Under: the- caption: “Btfective I Date. of. Act, ” 
: thie: ‘Contract Disputes” ‘Act ‘of 1973 | (BL, 95- 


 863,' 02: Stat, “2883, -2391) provides: 


| officer or initiated | thereat ter,’ ie os 


* (at U.S.C: § 601 note). 
ae Placer: ‘Co; uatty, 


= 1975), TS BCA’ par. 11, 109, 


- DECISIONS or Tar ‘DEPARTMENT OF ‘THE INTERIOR 


i appeal is dismissed. 
y We CONCUR: 


| cee Cibiceciad. » . Ste a 
Adnunistrative J a a : 


| Calif, Sonar? deep 
: ‘taApr. 8; 1971), 78 I.D. 118, 71-1 BCA par. 
8,801; op oke ‘Cleaners, TBCA-1008-10~73. (May. 
. 105: 1974): 81 ID. 258,:74-1 BCA. par. 10,6333" 
_ Pirate's Cave: _Marina, IBCA~1018-2-74. (Heb. ; 


[86 LD. ; 


not contain a Disputes | clause ° and 


‘since by its terms? the Contract.‘ 
Disputes Act of 1978 does not coal 
_ tothe claim here: asserted, the Board 





DWisdeat KF, ‘MoGkaw,’: : aa ee 
@ hie ie ote 7 Tuges: Ae: 


a i i 


Davin Doan, 


© See Brent. Le Selltck,- GSBCA. No. “4912 
(Apr: . 26, /2978),-<T8=1- ‘BCA’ par. 313,197 ¢ 
Checker. Van: &: Storage. of: Oakland, Ttte.y 
ASBGA No. 11,08 (Apr. 10, 1968); 68-1 BCA. 
par. 6, 991 at 32, 330 (Our, jurisdiction. dis cons’ 
tractual. and it.is,based on Mie Peoeenone ‘of 


: the: Disputes: Clause. BM BIS 


‘Note 7, supra.. The. claim involved: ‘here is 
not. being asserted, under. a-“contract ‘entered | 
into: On., or after: the. -effective.. date..of Mar. 1,. 
1979. It Was ; neither pending then before the 
contracting officer, nor. was: ie initiated: there- 


i after. 


« 2 In, making the arden thane: the guide. 
lines: ‘(note 5, supra). expressly: provide: ‘for’ an” 
appeal through - channels :to the Director: and: 
that . other governing: regulations. . “(note “By 


om supra) make clear that. such channels: ‘involve : 
“ an appeal: to this: Board, the appellant appears: 
to have. -overlooked ‘the. fact: that. it.,is.. the. 


ae Secretary. who: is. the head of: the’ ‘Department’ 
Sec. 16. This: “Act shall apply to contracts - 


“entered - into one: hundred’: ‘twenty’ days after 
7 the: date’ of: enactment. ‘Notwithstanding: ‘any 
. “provision. in,a. contract. made before’ the effec- 
tiré.date. of: this ‘Act, the contractor. may elect’ 
to -proceed;undér’: this: “Act. with’ respect ‘to: 
any, claim, pending: ‘then: before. the, e,contracting._ 


and: for: whom. the’ Board: acts: in sadjudicating:, 
contract ‘disputes, as. fully. and.. finally -as he 


a might. ‘(See 43° CFR. 4. y “As: evidenced: by. hig 
signature. -on the.copy of ithé:contract attached: : 
- to, the’ Complaint,. ‘the then, Director. of the:. 


National “Park - Service ‘signed, the: ‘contract: 


‘here in. ‘issue. ‘as. ‘the’ contracting. officer... 


“12 Since’ we are dismissing the. claim. for lack. - 


of! ‘jurisdiction, we ‘express no ‘opinion’ on the 


nierits, of : »the controversy. : ‘See: -Casmoa. -Con-- 


‘struction Co. v.. United States,.194 Ct..ClL. 


559, 573 (1971) (“Incidental and “gratuitous: - 
findings: not’ ‘Yelevant, to :a: ‘dispute | over -which:, 


the: board : ‘had. Jurisdiction _ ‘would have no | 
ou re dh _Whatsoever’ el 


Adotnote. Srattted. : ‘ 





CHR), 


: ‘Procedure: “Findings” 


eae The administrative Jaw: judge n may. ; 
frame. findings of fact. i in any: of & 
numberof. acceptable WAYS, - but, 
however they: are ‘arrived..at, find: : 
ings must be sufficiently comprehen- : 

_ sive-and. pertinent, to. form a, basis. 
~ for decision: when: n'measured against : 


is - the evidence, . eae ae tice (designated 78-I-18-3). charg-. 


: 201) A *, : 


DEAN, TRUCKIN q C0, “ING, 


‘ | © TESLA 105° 


peek iy the Office of Surface Mining 
Reclamation: and: Enforcement from — 
those parts of: an initial decision by | 

ae ‘Administrative . Law. Judge: Tem. M. 
Allen (in Docket Nos, CH§-12-R and. 
dated Nov." 28," 1978; ° 
vacating: three. notices of: violation 
| issued by appellant under the - pros. . 
visions of the Surfate ae Control : 3 
and Reclamation. Act of 19%. a ae 


“Remanded. 


; mation Act. of 1977: 


- ppAW. TRUCKING: 2OO ig, ANCe Gi. Ss ottica 
| March 28, 1979 ie ~ 


- Decided March 28, 81999 | 


- Coalition; an David R. “Wooley, Esq. a : 


a of. Appalachian. Research and. Defense. 7 
_ Fund, Inc. for intervenors The Tug 


Valley Recovery Center, Ine., and cate 


OPINION. BY THE INTERIOR : 
BG OARD, OF 7 SURF A CE MINING au ) 


AN D- RECLAM. A Tl ON 
| /APPE TALS. » 


 Pacwil ind Procedural 
B ackground 


- “ aisttn on: ‘the basis ‘of a citizens? : 


“Office “ef Surface? 


comiplairit,* 


~ cone. Mining Beclaftation: ‘and Enforce" ° 
+ 1. ‘Surface Mining Control and. a Recla- 

Administrative ts 

ee Company’ S (Dean) surface inining “~ 


ment “ (OSM)y “Inspector” Ronnie" 
Vicars' visited the Dean’ Tricking” 


operation: in’ Big. Stoiie Gap, Wise ~ 


- ginia, on Aug. 3 3 ahd! Aug. 10; 1978; — 


for the. purpose of ‘conducting’ an’ 
inspection ‘under .the’ Surface Min-* 
ing Céntrol and Reclamation” Act’ 

of 1977 (Act).1 On the Tater date ae 
the inspector issued’ a ‘violation no-" 


o. ing Dean with three ‘separate viola- an 


APPEARANCES: Billy ‘Japk . Gaeee, : 
Solicitor 
| (Chazleston),. Michael’ Kurnian,. Esq. re 

Officer of the. ‘Solicitor,: Marcus: P, Me-. | 
 Graw, - Esq.) Assistant. Solicitor for. ~ 

-Enforeement, all. for appellant: Office : 
= of . Surface. Mining Reclamation. ‘and. 
i Enforcement: “Th, Thomas Galloway, : 
 Esq., and Richard L. Webb, Esq., of the 
Center -for- Law: and Social Policy. for: 
intervenors | Council’ ‘of the’ Souther: 
= Mountains, Ine., 4 The Environmental 
at ee eccanid and the Appalachian 


| Esq.j Office. ofthe Field: 


tions of the. “Act. and its, segula- 
tions—=(1) failure: to- ‘pass"all mine ~ 
drainage. through” ‘a. “sedimentation : 


ponds fl 2) faibre to. erect perimeter : 7 


ay. 


| struction of a > villley. Al: Ultimately _ | 
Dean. abated the first. two alleged | 
violations. However, Dean refused — 


to accept: the, validity. of the notice. 


_ in respect-of the alleged: valley fill 


reg ralation | Yiolation “(3 715.15 (bd). 


LtAct of Aug 3, 1977, PL. 95-87, ‘OL State. 


AADL. 


“203 ; 
42 FR 62683-4 (Dec. 13, 1977), 


ae : and. the inspector: returned on two: 
occasions, Aug. 29° and Sept. 27, — 


1978, each time writing a separate 


notice for Dean’s additional alleged = 


: violations of that regulation. 
On Sept..5, 1978, Dean filed an ap- 


: splicsean: for review of the three vio- 
lations alleged in: the: August 10 no-. 


tice as well as the violation charged 
inthe August 29 notice. Later, Dean 


| separately appled for review ofthe . 


7 September. notice, and OSM moved. 


| : for consolidation ofthe three notices © 
S (five alleged violations) for pur-. 
poses of the hearing,. The Admin- 


istrative. Law Judge (Judge) 
- a-hearing on Oct. 24, 1978, to review 
: all of the alleged. violations’. 


“At. the, hearing it ‘Became clear. 


; ‘that: there: was no serious challenge 
to. the. alleged. violations regarding” 
- failure to. erect perimeter markers 


- and: failure to, construct @ sedimen- 


tation pond. Dean has not appealed’ 
_ the Judge’s ruling in favor of OSM 


on these, violations. Regarding the 
oe alleged valley. fill, regulations viola- 
tions, however, Dean argued that’ in 


order to prove such. ‘violations OSM 


“must show that the alleged: offend: 


ing structure i is a valley or head-of- | 
hollow fill as defined in sec. 710.5:of’ 
. the regulations (42 FR 62678 (Dee. 
18; 1977)), and that OSM’ did not: 
| do 80. ‘OSM failed, according’ to 
- Dean, to prove that ‘the: questioned 


_ structure did-“encroach upon or ob- 


struct” a natural stream channel’ 
~ which proof is necessary: before a 
- structure will Ke deemed ‘a fill for 


Purposes: of the regulation. 


‘The first sally of Dean’s attack: 


was to ‘contradict OSM’s. factual 


"DECISIONS oF THE: ‘DEPARTMENT. OF THE ‘INTERIOR | | 


186 LD. - 


a case @ by offering testimony of wit 


nesses which.disputedithe testimony 


of OSM witnesses. OSM: witnesses. ~ 


said that they could tell: from what’. 


they. saw in August and September OF ee 
that there had been a natural stream 
channel. at} the.-site. before Dean 
began mining: the: area: the. previous 


year; Dean witnesses testified that. 


. there.-had. never been. a. nat tural fF, 
stream channel at:that. site. during rar 


the entire: course of their operations. - 3 
-Dean’s next assault Was that even. 


assuming that:there had. been anat- 


ural. stream: channel. before Dean . 
began its: operation, there was no 


such channel when the Act and reg- 


e “granted. that. motion and convened. . ulations became effective:on: May: 3, 


19%8, According to this line of argu- 


ment, Dean filled; in’ the area before: 
-May 3 in accordance. with the then- 
applicable . Jaw and permit’ condi- 
tions'so-that therenolongerwasany 
“natural stream: channel” when the 
Act became effective: ‘Thus,. ‘Dean 


argued: that’ OSM. could not: prove: | 


the-existence of'the:channel'on May. _ 
3: and. that’ therefore: its: spoil: dis-. 
posal operation'was;both beforeand = 
after May 3, within the. confines of ae 


the law. 


“At the: snelusien’ of the Hearing 3 
a number of comments were'made 
that contribute substantially to the 
action that’ will be taken: by the 
“Board: First, the Judge announced: 
“{Dean] constructed’ a valley: fill 
without approval ofthe regulatory 
authority and: not. in. compliance 
with section 715. Bey tai eee ors 
150). Then, he stated : , —_ 


I believe that. there: were. in fact ey | 


tions, but. I. do not believe that all of the 


violations were of the type’ that would Seo ges 
Tequire any civil penalty, and I’m not — eee 


Ph 


: satisfied with ‘remedial ‘actions. ag. [ste] 
_ least as to the hollow fill situation, ‘and I 
- wish to-leave the record ‘open for thirty 
days to- provide the mine-owner and OSM 
and the-state authorities the opportunity — 

_ to determine whether or not remedial 
"means » ‘can be taken to eliminate the 
problem or problenis in . the future. | a ae, 


| (ie 151). 


Counsel’ ‘for. ‘Dean hen jaded : 
7 whether this was a final, ruling. ‘The 
; Counsel 
_ replied ‘that the-reason: he had in- 
quired. ‘was to. make -certain. “his 
appeal time would not run. ‘The 
Judge. responded. that that was why: 
he ‘said he would keep. the record — 
~~ open. The hearing was then con- ~~ | 
cluded upon the: Tudge’s statement 
- to. counsel that “you are still invited im 
to submit proposed findings: of fact 


Judge - said. it was. not. 


- and, conclusions of law” (Tr. 152)? 


Over the next’ 30 days the parties 
~~ met on various occasions but failed 
L1o: agree on any” remedial actions. 
| ‘(letter ‘of Nov. 20, 1978, from: 
counsel for OSM +0 “Administrative “quate, it is not :prepared to agree or 
Law Ai udge). OSM also submitted . 
Ea proposed: findings: and conclusions. — 
- .. In an opinion. dated Noy. 28, 
- 197 8, the Judge, swith. his’ andes 


“yacated: the © 0 ons. 2 of the Parties ds jantrepresented.* Es, 


; “pendent ‘findings, _ 


notices. on. the growid that OSM : 
- “has. mot. ‘chrriéd . ‘the ‘burden - ‘of & 
showing the existence ofa violation 


a under the Act, or the interim reou- 


ee 2 Pravions- to” the Pre nes aubteHone: the is 
io Judge: ‘had told: connsel that: ‘they -had. ‘the |. 
right to submit proposed. findings along: swith 
a brief and argument. He stated hisreluctance ~~ 
‘to rule from the :bench. ‘and. explained. owhy. - 
After the explanation, both: counsel: said: they © 


~ Were. prepared ‘to take -his ruling without brief- 


-- ing or. argument, - (Indeed, counsel for Dean. — 
 gaid he-had. no. intention to submit any: ae 


(ar, 146).) 


DEAN ‘TRUCKING  €0., INC. - 
_ March 28, 1979, | 


cae - 208... 


‘ of violation ‘specified constraction 


of a valley fill’ and the evidence ; 


=. does. not. establish . the’ area. as 2 
‘ valley” (Decision at p. 4). | 


On Dec. 11, 1978; OSM fled its 


notice of appeal fron. that decision. 
e On Jan. 16, 1979, five organizations 
a petitioned. ihe Boned for leave to ~ 
“intervene in the case By order 
dated Jan. 


18, 1979, the. Board 
granted. the five leave to intervene 


inorder to file a joint brief. Both 


‘OSM and the intervenors have now 
timely filed briefs. Dean has filed 
no > brief.” 


Contentions on. Appeal and = | 
_ Discussion eee ae 


osm and’ the intervenors tne 


that theholding of the Administra- 
tive Law J udge is erroneous, that 
his findings are inadequate, and that 
the: Board should. consider the mat- 
_ter de novo. Because the Board 
“agrees that the findings are inade- : 


_ disagree that the holding i Is Incor- 
rect. The ‘Board: declines to. éxercise 
“any power. it. may. have to. consider: | 


matters de novo in an appeal where» 


2The Organizations’ are “Council of the . 


‘Southern Mountains; Tne.; “The: Bnvironmental 7 
“Policy | Institute, The - “Appalachian Coalition, 
“The Tug Vailey Recovery | ‘Center, ine, “and 


- lations. for reasons 3 that, the notice ee eee 


-4$ome observations by the’ ‘Tate: Ton Puller 


‘concerning judges and ‘advocates: might Drore: 


Mluminating. : 
“The. Lawyer's Role. a8. Advocate Ss Open : 
Court” i 3 - 


“etn. a “very. peal sense, ‘dt. -may. be. said that the : 7 


integrity . Of. ‘the adjudicative process Atgelf | 
depends pon. the. participation of. the advo- 
-ente, “This. beeomes. apparent: when we. ‘contem- | 
“plate the nature Of. the task: assumed, by any . 
oe swho’ attempts" to. decide a. ‘aepate. 


ty 204 oad DECISIONS oF ‘THE: puPARTMENT OF THE INTERIOR. 


‘ Se Seta t - 


‘The “Administrative Procedure 


a requir es'that opinions rendered | 


y pursuant to it contain a findings of 


. N. 2 Cortinged: 


" eethout the: aid of partisan advocacy, Fitaltes 


supplied. 7 z 
oe Sueh-can- ‘arbiter’ must undertake, not: only 
the. role. of judge, but that of ‘representative 


for both of ‘the litigaiits. Each of these roles 
must: be-played to the ‘full. without being. muted . 


by: qualifications . derived fron. the others. 


’ When. he. is ‘devel oping for. éach ‘side. the most — 


ah effective. ‘statement. of its. “ease, - the arbiter 
must put ‘aside his neutrality and. permit him- 
self to he moved by: a sympathetic. tdentifica- 


‘tion: sufficiently intense to.draw from his mind 


all that. it is capable. of giving, —in. analysis, 
patience and créative power. ‘When he ‘resumes 
His: neutral position, he must be able‘to view 
with distrust. the fruits: of this identification 
and he ready: ‘to reject: the ‘products of his‘ own 
best mental. -efforts. The difficulties of this un- 


‘dertaking are. obvious. it it-is true that a man - 


-in his time must play. many. parts, itis scarce- 
_ly given to him to: play; ‘them all at once. 
_ “It is small. wonder, then, that failure gen- 


erally. attends | the. atempt to. dispense with 


| the: distinct Yoles’ ‘traditionally. cophed st ‘in. ad- 
. judication. a 48. 
ce ee A Is only. through the. advotate’s 


: participation that the hearing may: ‘remain: in 
fact what it purports to. be: in theory : zt ‘public. 
‘trial of the facts and issues. Each advocate 
‘comes to-the hearing prepared: to present. his . 


‘proofs and arguments, knowing at the same 


time that. his arguments may ..fail to. ‘persuade | 
and: that ‘his: proofs may. be. ‘rejected. as in- 
adequate.’ It is ‘a: “part of-.- is. Tole to absorb _ 
.: these” possible | ‘disappointments. ° “The. deciding » 

: tribunal; on. the; other.. hand; ‘comes to the - 
| hearing’ uncommitted. It has not représented - 
to the publie: that any‘ fact ican be proved; that _ 


any argumeut: is sound, or that any particular 
_ Way, of stating a. litigant’s. ease is the most 
effective expression : ‘of its? merits.: Oe es 


“These, . then, are . the reasons. for believing 


that -partisan advocacy plays. a vital and — 
ts essential Tole in-one. of. the’ most. ‘fundamental 


> procedures: of 2 democr atic society. ‘But if.we 


‘were to put. all of these detailed. considerations : 


. to one. ‘gide,: awe ‘should. ‘still: be. confronted. by. 


_the-fact. ‘that,. in whatever. form: adjudication: 
may appear, the experienced ; judge Or arbitra-— 


tor desires. “and actively ‘seeks to . obtain. an 
adversary. -présentation . of. the issues. Only 


when he has had. the b enefit of intellig rent and — 
Ai vigorous” ‘advocacy on both sides can he feel . 
ne fully confident of his decision. ; 
as “Viewed in this light; the role of tlie: lawyer i" 


asa partisan advocate: appears. not. as a Tegret- 
table necessity,. but as .an_ indispensable part 
of a larger. ordering of affairs, BRR 


When advocacy is thus viewed, it: becomes 


~-elear by what principle limits must be set to 


| fact, and eoriclusions of laws Bess | 
though the. decision of the Judes — 
contains a heading ‘entitled’ *Dis- 

_ eussion, Findings. of Fact, and Con- — 

élusions of Law,” it is not possible. 


| “ to. ascertain those eseential, ultimate 7 

| facts which formed: the. ‘Fraiieworle . 
against which the appropriate. law 
| is to be. e applied, The © Fronseript does. 


we 


partisaiishtp, ‘The wavocate: plugs his role well | 


when ‘zeal for his client's - ‘enuse: promotes a 


wise and: informed. decision » ‘of. the case, He .. 


plays his. role badly, and trespasses against the 


; obligations - of “professional “responsibility, 
when his..desire to win. leads: him -to--muddy 


the headwaters: of decision, when, instead of 


‘lending’ a: needed perspettive ‘to a ‘controversy y 
he. distorts: ‘and obseures . its . true:, natute. a 


L. L. Fuller, The Forms. and Limits of Adjudé Ca 


cation, 92 Harv; L. Rev: 853.) 32884 (1978) § & 
quoted... section . originally, ‘published -as L.. Le 
Fuller’ and a. -D, Randall, Professional” Reo. 


‘sponsibtlity: ‘Report: ‘of: the Joint Confer ence, 


44. A-BAT, 1159 (1958). men 


None. of. this is to ‘Indicate that “either” 
‘ebtnser’ Wag inadequate. Indeed, it ig because 


the record indicates. .otherwise ° ‘that. we have’ 
3 chosen to bring up this important point at this - 
- time: ‘Counsel ‘for Dean told: the- ‘administra tiv e" 
law judge’ ‘that Dean. was not: going, to: submit 
‘proposed . findings. or a brief. (Tr, 146). The 

court did ‘not order*but. merely invited him to 
do so (Pre 152), Dean,’ perhaps: for reasous of 
-economy,. chose, not to, participate in an appeal 
brought: ‘by OSM: : ‘For that we ‘cannot fault) 


him,. either. It ‘our :role: were. solely. to: pros, 
nounce. a. judgment. which would affect only the 


parties, we would not‘be so troubled, But that: 
AS, not: the case, In addition::to. judging, we 
a also. explicate. the existing policy. of. the. De- 
ne ~ partmetit. ‘That explication — has” -precedentar 
Falue.: ‘For that reason: alone, we: require “more 
. than. a. “deyil’s advocate” from. our own num © 
her to ‘argue the: other: side; “What: Wwe might’ 
‘state in Dean will create joy-or. sorrow in a. va- 
Piety. of households, that. ‘have an. interest, not 
“$n Dean’ 3 particular business, but in the busi- ne 
4 ness . of surface mining in general; 
. OSM has been Tepresented | from: the begin- | 
ning, ‘Intervenors - joined it at the appellate 
level and, essentially;- supported. the position 
of ‘OSM. - ‘Nobody; party) or intervenor, hag — 
‘represented the. anteTERe held ics eo store 
the: Board. . ‘ : 
. Although the ene £0 interrched ‘is. snot: auto. 

matic,;. we. refer: - interested - ‘persons to: the 
' Zenerous. intervention. provisions: of the regnla- 
‘tions governing. participation before the Hear. . 
“Angs Division - and this» ‘Board (43. CFR 


ere 
o U.S.C. § 557 (4970). 
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201: et be gh Bes 


, noe nn ae a as was: noted - 


. earlier,: the J udge there. indicated 


“DEAN tRucKING: C0: LIND 
ne Maren 2s, 1919 


 findin; 28 that are totally inconsistent or 


with some that are indicated i in the 
Wr itten opinion. - eo 


In temanding this case to. re 


| Hearings Division, the Board i is ‘not | 


| telling the J udge that there is only 


one way to arrive at: and frame find- 
ings. There are many. But however 
findings are arrived at, they are the. 


Judge’s responsibility * * and: they 


must..be sufficiently comprehensive 
‘and - pertinent: to form: basis for . timate burden. of persuasion - shaél 


decision when. measured ¢ against. the io 


evidence. at 


Further, the’ Board 3 is aoe Timit- . 


ing the J fudge. to. drafting findings, 
nor does It. intend to interfere. with 


sie 05 


Ret: allows: candact: othegeiee pro- : 
hibited. by the Act? And;: if that is. 
so, does. the state Pe eupery ay | 


: the. Act# 


In rogard to Ee statament: on p. 
9 of the decision that OSM “has not - 
carried the. burden. of showing. the. 


existence. of a violation,” is’ ths, 


oS udge. referring.to the “burden” set. 
forth in 43: CFR 4.1171, which. pre- 
q vides that “OSM shall have the bur- | 


whatever power he possesses to. re- - 
open: ‘the. record | or. ‘reconsider. the 


decision. ‘The: Board: does ' require, 


at a minimum, that. the findings 3 ane 


dicate. ‘whether or not there was 
¥ “alley. or. head-of-hollow | on Aug: =. sate 


2, 1977, and:on May 3, 197 8, and. at 


any: time “after J “May .3, ‘1978, and. mae 
whether such finding i is based on. the. aa 
existence or nonexistence’ ‘of. evi-— oe 

| dence. If there was'a valley or head- 


ot-hollow on’ any. of those dates, had . 


at: been: filled. and to what extent? 


Again, ' is” ‘that. ‘finding | based’ ‘on 
| the existence’ or: nonexistence” “of 
evidence? Also, does the J udge hold | 
as a matter of law that a ‘permit: 
issued’ by the’ Commonwealth of 


Virginia, before the passage’ of the 


6 See Hit é angel Sone, “Ine. vy: Pred Rose 
Music, Ine., 413 °F. Supp. 967, 978. (MD. “Tenn. 


1976) ; aprd, ‘570 F. ‘2a°554 (6th Cir, 1978), for 


a. prima ‘facie Be while a “ey ie at | 


rest, with. the applicant for review,’ 


Orvis. some * ‘other aiscircae ioe 
| invoked? : 


a ORDER. | a : 
*tphuiofore’. it, is Kabeby ordstdd | 
that the above-captioned. case:1s re= 


-manded- to! the Hearings Division | 
for: further action not inconsistent : 


with this QpInION, ee ee vee 


* stew e pene . ee 
» Administrative Tega a 


-Trauixe G Barnzs,’ 
» Administrative J juga . 


CHIET. ADMINISTRATIVE, TupeE 


inne CONCURRING: 


ae agree wich hat, my , Solléngiies : 
have gard: and: donéi in: this” ease: E- 


; “only * want. to. add. that. -what:. haps : 


pened: here «is: what. troubled. Mr... 


Justice Harlan in’ xoL nited States Vv. 


El- ‘Paso’ ‘Natural’ Gas: Company 


3 complete Misting of: cases concerned: with, the on 


— “nroper” way ‘of preparing’ findings. - 


#. 2a 82. as D.C. cae 


3876. Uz 8. 651, 663. (1964) : The real 


lack i in this case is that the District e 


Court: cwroie . no. opinion. . setting 


a > forth the: reasoning underl ing ny. 
7 Schilling. v. ‘Schwitzer-Cummins Co 1a yl a ny 


. of the q subsidiary findings ¢ on. —- 


| 208. 


pated i issues of facto or r connecting 


: the subsidiary findings. with its oe 2 
timate determination MD > aaa 


a a dick, “Attorney. at = Lowndes ‘Dros: 


en Was: A Tew, pee 
ae banc Administrative cs Juige, 


APPEAL oF GENERAT, 1 consTRUC: 
TION CORPORATION OF AMERICA 
BY FINANCIAL INDEMNITY 00, 2 


‘TES SURETY 
a TBOA-1 178-278 


"Decided Ma wroh 2 29, 1979 oe 
re Contract No. 14-16-0004-458, “Fish a” ia | 


ord Wildlife Service.” 
- Appeal Denied. 


Ly Rules. of: Practoe: Anpeats: : ‘Stand. 
ing to Appeal” So ree 
. This. Board. approves ‘he. rale. ‘that: a 


surety: may prosecute. and. appeal in. ‘its 
_ Own name when it enters into a ‘takeover 


“agreement to. complete performance ofa : 
- defaulted’ contract, but: in’ ‘the absence of | 


. ‘puch: ‘an agreement, the: surety may ap- 


1 tractor. on -the defaulted. contract. 


ee ‘Contracts: Disputes and ‘Remedies: 


Damages: Liquidated: ‘Damages 


‘Where the: ‘evidence: shows: no mieettag of 7 aé 
. notice to. proceed with. the work on 


Aug x. 19, 1974, Work was ‘begun. on | 
or, about Aug. 20, A974, By letter 


the iminds : between. ‘a completing surety 
“and the Government’ on the matter of the 


surety’ s liability for liquidated damages, : 
‘the Government. does not waive the. Tight 


to: assess liquidated damages: “under: @: no- 


vation’ theory. merely ‘by. allowing the. 


: surety, otherwise. Hable - ‘for ‘liquidated 


damages t under the: contract, ‘to complete f 


"DECISIONS oF THE. ‘DEPARTMENT OF THE. INTERIOR 
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‘performance: of the contract terininated _ 
for: default, 7 ok oe sey 


~ dick & Doster, Orlando, Florida, for 

appellant; Mr, Donald “ML.- ‘Spillman, | 
- Department. Counsel,  ABante, Georgia, oa °° 

| for the Government. “ 


OPINION BY. ADMINISTRA 
ae VE J TDGE DOANE - 


IN TERI OR. BOARD ‘OF. 
eel ONTRA er APPEALS - 


Factual ae. Procedural 
Background. 


On July. 23, 1974, ‘Gotitihaee No. 


a 14-16-0004-458 was awarded by the — 

= Fish and’ Wildlife. Service of the — 
- Department. of the: Interior. (Gov-._ 
- ernment) to General. Construction. 
| Corporation’ of America (c contrac- | 
_tor).t This was a. construction con- 
~ tract executed. on. Standard Form 23 


for. the. construction of | an. observa- 


tion tower, a ‘oat Jaunching raInp, 
oI ‘peal under the defaulted contract. only. 
: in 2 represéiitative capacity with the eon-. 
| sent: ofits: principal;: thi: principal be 


eet 


‘Marks N ational, “Wildlife. Refuge, 
St. Marks, Florida, The. contractor 
7 furnished ; a standard performance 
_ bond in the penal sum. of: $114, 743. 

‘Termination. for Default: ‘Generally ee 
Contracts: - ‘Disputes. and. ‘Remedies: 


which. was. duly. executed on behalf 
of Financial. Indemnity. Company. 


re ( surety) as the. corporate surety. 


The. contractor. received | written. | 





“ata this. opinion. the following abbreviations tba ae 
shall have ‘the meanings: ascribed : AP means ot ge 
'. Appeal ‘File; CAR 21). means item 21 of the 
5 ‘Appeal. ‘Files Pp. “means: Trenkeripts “(Tre oy 
means a Transcript at page. 41. hots . 


2083 as "APPEAL OF GENERAL. CONSTRUCTION CORPORATION OF 


a oe AMERICA BY. FINANCIAL INDEMNITY CO., 0s SURETY oe - . 
oe ia “March 29, 1979" —— ie er 


— “dated. Dee: “47, ‘i974, ona et. 
| 24, 1974, the contractor in- 
. formed. the:contracting officer ofits” 
_ financial: inability to: ‘comiplete. the. 
contract. and thatthe surety: would — 
ae do: ‘80. with: the: surety? slocal, agent. ; reduced: the assessment, by. 30° ‘days, 
in charge. Notice of termination f for. | 
He rejected, -however,. the. specific 
-arguments:set-forth above.and sus- 
> tained-the. assessment’ of: liquidated: 
* damages : 
96, 900. . 


: Dee: 


= default was sent by letter to the con- 


tractor: on J an. 2, 197 5, with a A COPY 


. to the. surety. 
Although, ‘both priot aad: subse- 


pe quent to the notice of termination, | 
a -considérable negotiations took place - 

a “between. the attorneys for the surety 
.. and the. contracting officer in an at- 
_ tempt ‘to. accomplish a ‘takeover . . 
"agreement, none was ever joneue 2 
mated, However, the surety. ‘did, in 


fact, take over and did. complete the 


the contract and change. orders.’ The 


-.contract:' specified: that liquidated 
damages: -were assessable against the 


- contractor. and its sureties at the 
~ rate of $100 per day. for each: calen- 
dar. day of delay. As a: consequence, 

the 


| contracting officer’ assessed 3 
| $9, 900. liquidated: damages peeet 


7 the surety. E : 
 -In its elaim- to. he: contracting. 

gts officer for relief from the assessment 
of liquidated. damages, among other. 
things, the. surety. argued: ( 1) that. 

_ the delay was the fault: of the: Gov- 

~ ernment.. ‘because .of its.- failure to. 


promptly terminate: the” contract; 


and (2) that s since there w was no take- | 


over: re raashad,. asa a thatter 
of law? the Government. has no right 


- to.assess. liquidated damages ¢ against 
the surety.’ By his Findings« of Fact 


and Decision the contracting. officer 


or $8,000, because of rainy weather. 


for. 69. days, totaling 


An appeal frou t that: dbeicion: by. 


- the surety i in’ r its. own name ensued. 2 


a ssues, Presented o on n Appeal 


On" ‘appeal’ ‘to the. “Board; “the. 


surety contends ‘that it should” be 


- contract on Sept. 30, 1975, ‘without . relieved from. ‘liquidated - damages. 


such an agreement, Completion oc- | 
— curred 99 days after June 23, 1975, 
_. the last day of the 308 calendar days 
of performance time allowed under 


on three counts: (1) that:for a 75- 


day’ ‘period; “frotit. Oct. 81, 1974; ‘to. 
Jan. 18,1975; the. surety was ready, 
willing and able ‘to take over per- 
_ formance of the contract, and: but. 
for the’ inordinate: delay. caused. by. 


the - - Government’s failure’ to 


‘promptly: terminate: the. contract, 


would: have done so}. (2) that bet. 


_ cause the contract provided that the. 
work was: to: commence, within 10. 


days after ‘weceint. of.y written, notice | 


. We: note: however. that the: CASES). cited. to _ 


the contracting. officer to support. the “matter: 


of law’ argument. were. old’ cases’: which:.con- — 
strued a ‘contract: clause. pertaining. to. ‘termina- Tas 


tion -for. default and ‘the. matter: of- liquidated a 


- damages ‘which’ is far different from the clause. 


on. those: ‘subjects’ contained’ in the 1969:-re- 


“vision” ‘of: ‘general contract, ‘form - ‘28A: which Ag. 
‘pertinent : ‘to this case, “Apparently. this.is' the: 
reason why ‘the? ‘appellant, ‘in: his: ‘posthearing: . 
brief, switched from’ the .“matter of. law’?. 
s theory. -to. the : “novation” pee discussed _ 
vidios ae en 


to proceed, ich was teed ¢ on” 
Aug. 19, 1974, the date for com- 
_mencement. of the computation : ‘of 


: performance. time. should have been 
“Aug...29, 1974, and not “Aug. 20, 


1974,: “thus: entitling surety ‘to: 10°. 
days.or. “$1, 000: ‘reduction in. liqui-, 
‘dated. damages}. and (8) that the. 
provisions. of the’ ‘contract “for. aBe 
sessment: of liquidated damages are 
unenforceable . against. the surety : 

because ‘by allowing the: surety ‘to i 
complete the work under the ‘con- 


tract without: a: ‘takeover, or ‘com= 
‘pletion, agreement, the Government 


‘waived the provisions for liquidated | 


damages | under the contract. - 


The Goveriiment,. ‘on’ the: ene “ae 
Rand; in- addition to. denying the'al-. 
lagations of the: surety,. coritends on - 


appeel that; ‘as a. matter. of Taw ‘pur- 


suant to-4t U.S.C. § 286a (1976),2 
“the Board’ is without, jurisdiction’ to. ae ce 
remit’ ‘liquidated. damages and that a 


only the Com troller ‘General’ js ie 
cm a _ Board. is. without: jurisdiction, to» 


remit. , liquidation. ‘damages, 4 the 


ee er oa 


: ernment cotitrict, ‘186 at. ie hear. 
| ing, the Government’ moved to ‘dis- 


; miss ‘on the’ ground. that the appel- 7 
lant,. Financial: ‘Indemnity, had no - 
" gbmding’ to prosecute. this: appeal 
| wnder. the rule laid. down i in. Sentry i 
i: Ensurance: Cox ASBCA No 0. 21918 


ae 





#8ec. 2560. of Title 41, ‘United States ‘Code, 


; ‘wends: as “follows + 
ith 25 Gay. ‘Waiver’ ‘of: ‘Hiquidated: damages. 


ai “SV heneéver: ‘any: contract: made .on- behalf: a 
AB “Goverbment’ by the head’ of:.any Federal 
Awan cy, or: by officers: ‘authorized: by-him so: to. 
dex: iireludes : a ‘provision for, liquidated . dam-.. ; 
penal: for delay, ‘the : Comptroller’ “General upon: 
: recommendation “of: .such:-head: is. sauthorized - 


amd! ‘empowered: to.Temit, the whole or ‘any: part 
of. siren damages. as in. his: discretion - may. be. 


“juet:: ema: equitable. (Septe: ase 1950, “Che: B89, 


4 r0(@).. 68 Stat. 591. )" 


"DECISIONS OF THE DEPARTMENT: or THE INTERIOR. 


is 1977), "772 BOA. nae ae 
12 791, Ruling on: the motion. was | 


Sept. . seas: 
i A onarch 
3 1960), ° 67 -E.D.; "198,: -60-— a BCA “par. 2674; 


"186 LD: 


¢ Aug. 


reservéd at the hearing. ‘Thereafter, 


the motion was renewed during the : 
posthearing briefing’ ‘period. and sub- 
sequently ruled’ upon by: an’ opinion’ . 


and order: of the Board, as’ more ie 
Bertiodlanly" hereafter discussed. - 


Decision: 


- klthough: We: ‘reject: ie conten- -_ 


tions of the. Government with. Te- 
spect: to. jurisdiction. and. standing, 

we. hold, for the reasons more par- - 
| ticularly discussed below, that: the — 
; appellant, has. not sustained its bur- | 
den of. proving. excusability from 
the: payment of liquidated.damages 


required by the contract. We prefer 


‘to ‘discuss first the Assues of ‘Juris- 
diction and standing. 3 ‘ten hie. 


ad wnisiliction 


“By asserting the. truism. “thet cnn a 


Government’ ‘exposes | a “nrisconcep- 
tion of the’ theory of. appellant’s 
case. Although ‘counsel: for: appel- 


; lant did tee to the. “remission” of 
: liquidated damages-i in his brief, he 


is actually” seeking relief ‘from. the 


; assessment of Biquidated damages. 


ze 


Ine,“ “Twea-316: . 
1962. BCA’ par. 8,486 3 
“TBCA=217; (May 18,. 


“48ee John: “Martin. 0.5: 
1962), 
Lumber o., 


Samuet NL ‘Zarpas, “Ine.. - YBCA-24" (Tan. 4, 
1986y; 63, LD.: 4 6+ a, 6 COR: “par. 61,756, °: - 
:In Zarpas ‘the’ ‘Board : said : . “Whether the 


s ‘contractor’ ‘ig. -entitled “to. the ‘Temission - of: 


liquidated, . damages: ‘involves: equitable: -con- 


_, Siderations | -which are ‘not - “for: ‘the. Board to 
- cousider,. since: ‘At’ is. not: authorized: tO make. 
.recommendations to-- the. ‘Comptroller ¢ General _ 


with reference. thereto. a 


| foe 


ln other words, appellant, i is con- 


ending. that. ‘the ‘assessment was. 
wrongfully made,. and wants. that | 
Cte ch 602° “(g4d): “We oe to 
ignore this ‘firmly’ established doc- 
~ trine and hold the Governmént’s res 
‘mission’ theory to be pra ronan to 


| a “issue, adjudicated, on the. merits, 
One of the first. cases. to Jay. down 


| . che fundamental. principle | upon 
_ .avhich a-contractor may be relieved 
was 


rom liquidated... damages 
United States v. United Engineer- 


ding and Contracting. Cos 284 US. oe _ 
“936; 943, (1914), where the Supreme 
Court quoted with approval the: rile” -. 
Ang’ of certain’ old: English: cases: Sas | 


follows: es 


[Where perforsiance of a. “condition ‘hais 


sbeen rendered: impossible ‘by’ ‘the ‘act’ of | 
(He 'gi'atite himself, the'grantor-is-exon-_ 
-,erated from, performance of it..® * *. This 
-peindiple: 18. applicable . not to. building ? 


contracts only, ‘but to. all contracts. if a 


man. agrees to do ‘something by a pattic- | 
ular day or in. default to pay a sum. of. 


~money ‘as liquidated: ‘damages, the other 


a party to the contract must not do. any- . 
-thing'to prevent Lite from ‘doing the’ ‘thing 
contracted for: within 1 the specified time. 7 


‘It this ‘Board’ were to sustain the. 


| sGover nment’s position that this ap- 
- peal. ‘should. be dismissed, simply be- 
a fRUse. the: Board 4 is with out jur ‘isdic- 


“tion to remit liquidated damages, \ we | 
. woud be. closing ‘ our eyés toa “vast. Hh 
, ~body of public contract cases, iwhire «ot inancial Indemnity Company, its. 

: this ‘Board, other Boards, and the — 

: courts have. granted: relief to appel- 
| ‘ant. contractors: who. have. met ‘the. 


required criteria’ for. the: ap plication ot ‘der, | 


proposition Ae, surety. may -prose- ; 
3 cute: adi appeals inits own name when 
| At: enters: inte a. takeove ers agreement 3 


oe tes compete, Ber formance, oF a de- 
853) 76-2 BOA par. 128; “Globe 


OF. the modern. n doctrine of : excusa- 


"$0088.75 


Hor al a ei 


APPEAL! OF GENERAL: CONSTRUCTION: CORPORATION. OF | 
_ AMERICA) BY FINAN CIAL, INDEMNITY oe ITs SURETY 


-journment. ofthe hearing 
-. quate written: consent fr om. the con-— 
-tractor,. permitting. its. representa- | 
tion. by. the. surety. in: this appeal. : 
“We, therefore, denied the Govern- | 


5 £979. 


iain: Coy. “ASBOA. “No 
18316 (Sept..10, 1971), 71-2 BCA 


par. 9,193 ; and Hirsch wWUB., 94 


the facts of this case 


“Ty Wo. 6 din tpedio of the. Gan - 


ment's. second; contention, .that the. 


surety. Was «without. _standing. to 


prosecute this: appeal, by. our order, | 
dated Nov. 29, 1978.. In that order 
-we held that ae surety, in compli- : 


ance’ with. ; Sentry. Insurance: Co, - 


supra, had furnished to: this. Board, : 


within the 20 days allowed: after. ade 
gs. ‘an ade- 


ment’ 8. motion. to. dismiss, but ¢ or ‘der- . 


: ered. that, since. the surety did not 
; enter into a. takeover agreement, the 
: style of this appeal must be changed | 
tos. “Appeal of General Construc- 
tion” _Covporation’ of America, by 


Surety.” We ‘hereby reconfirm ‘our _ 
approval of Sentry insurance: 0o., , 


supra, ‘which, as we ste ted in our. 
F opinion accompanying 


othe: aforesaid | 
stands” ‘for the ° ‘following 


of ae an 1 agreement, the surety 


may appeal under the defaulted 


contract’ only in a_ representative 


Capacity with the ‘consent ‘of its 


1 BOA. par. 13,060. 


We turn now to ‘sindideeation of 


the specific claims of appellant. 


Dia in in, Termination ‘for. Dofeult | 
| Fi irst, it is claimed that’ the Gov- Computation of Performance Time ae 
‘ernment wr ongfully delayed, fora _ | 
“Ti-day: period, the ‘termination of 
the contract’ after knowledge. that’ 


the surety was ready, willing, and 


able to take over ‘performance. At 
the ‘hearing, the” appellant ‘called 


Mr. John H. ‘Shugart, the contract- 
ing officer, as-an ‘adverse witness. 


“His testimony: included the follow- “a 
ing that: although the work per-— 
formed by the contractor during ~ 
the* ‘period from November 15 ‘to_ 
- Detertnber: 15 was: generally unsatis-. 


‘factory (Fr. 17-19) ;-and he knew, 


by virtue ofa telephone ¢onversa-. 
tion: ‘with an attorney for the surety. 
on Nov. 1%, 1974; ‘that. the surety _ 

wanted » the eontractor to “be de-. 


faulted” (Tr. 240),-the: inspection ~. 
| “ceived by. the. contractor Aug. 19, 


“reports reflected, as of Nov. 15,1974, - 
1974. (Tr. 46). ‘This was ‘verified by 


that 49:4 ‘percent’ of the work had 
‘been completed’ with only 28.5 ‘per- 
cent of the completion time expired ~ 
“(Tr OBYS ==that: this: provided. no 
“basis: for default (Tr.25); ‘that he : ¥ 
‘received the notice fromthe con- we 
tractor of its.inability to perform — 
on. Dec: 24,1974, and sent notice of: 
. termination on: ni a an. . 18, , 1975, which 


“DECISIONS: or THE ) DEPARTMENT: OF THE EVTERIOR! 


was: ce an qdnreagonable: length of a 


time (Tr. 48, 44), 


° Mot Shugart was the only witness -. 
testifying: at the: hearing and-ap- — 
- principal, the ‘principal: contractor" pellant: offered no other pe ee 7 ns 
‘on the defaulted: contract. Interna-— 
‘tional Fidelity Insurance CaS: 


BOA No. 22309 (Mar. 4 19 8), cae 


: establish: ts- contention: of: undue 
delay ‘in’ ‘terminating for default. ©. 
This evidence is :not’ sufficient to 
‘convince: ‘us ‘that: the Government = 
‘wrongfully delayed.the termina- 
_ tion: ‘Therefore, the first: count of. 
"appellant's claim cannod | ‘be sus- aga 
tained. ty ee Gee 


- Secondly, ‘appellant. claims ‘that - Nee 
the. assessment of liquidated’ dam- Ce 
"ages should be reduced by $1 000 
- because the: Government incorrectly 
‘computed the :performance.:time. 
Appellant: contends: that; sirice the an 
- contract provides that the work: was i 


a a, 


Yr ecdipe of written notice to proceed, foe %. 
-the Government erred-in cemmenc- 
ing: to:count the performance. time 
on’ the first. ‘day. after receipt,.in- © 

_ stead of 10 days. after Teceipt.o of the a 

| notice to proceed... a 
At the hearing, the -eontr acting ee 


officer testified that, the: notice to” . 


: proceed was dated Aug. 14, 1974, a 


was sent by certified mail and re- 


Ttem 6 of the Appeal File which) 
was the notice to procéed. Item tof 
. the Appeal File includes Staridard 
‘Form 20, Invitation for: Bids (Con- Le 
struction Contr act), from which the - 


following. is quoted: “The under- 
signed agrees; if awarded the con-~ 


tract, to: commence work ke within n ten: ha 


186. ED. a 


oy: ae ine after thes date 
of*receipt of notice.to: proceed,.and.. 
to’ complete the work: within: Two. 


Hundred. & Forty (240): calendar 


“'y days after date-of, receipt: of notice. 
"to proceed? ‘Mr: Shugart: explained 

| (Er. ‘Q(-49). that: the purpose of the~ 
10°days is to give: the- contractor. 
time to: mobilize, move on, and get. 


the work started; that: the contrac- 


ters arewell aware-of this; and that. 
—. the: £0: days. is, allowed. before. the 
contractor is questioned regarding, 


i his progress.or lack ot progress. 


_.: ‘The-express language of the con- 
ae . tract is unambiguous and. clearly 
indicates that the 240-day comple- SS 
tion time starts to,run on the first. 


* Wats of Ligutdated Damages 
ees Ot y Novation nee = 


“For ‘the thita count in: noe com- 


’plaint, ‘appellant. asserts. that the 
provisions of the contract for assess- - 
-ment-of liquidated damages are un" 
enforceable: against, the surety as a. 

result: of. a. waiver of liquidated. a 
damians by Government 3 ih allow-.. 
| -..on6.of the elements required. for a> 
Z oe the sontiace qithaut the exe- o 


ee ae 


APPEAL. OF GENERAL CONSTRUCTION: 
e i oes _, AMERICA BY _- FINANCIAL INDEMNITY CO., 
eae é March 29; 1979 


CORPORATION oF OVE 


eibaw of. a | completion, agreement, ih 
In. its. brief, (p..8).- appellant con- 


tends. : that. . the. surety. and. the 


Government. entered. into an: en- 


-tirely- new oral. agreement. which — 
constituted. a. novation. wherein the 


surety agreed to undertake the com- 
pletion.-of . the... project. and. the — 


- Government. agreed. to. pay. over to. 
_the..surety the. undisbursed. con-. 
struction: funds as work progressed. Lo 


However, appellant . contends 


- (Brief,-p. 9). that. the assessment, of. 
: liquidated damages. was not. contem= 
plated by the oral agr eement, and: = 
: not agreeable: to the surety. | 


- By way of affirmative: defense ~ . 


| “its. answer, the Government alleges: — 

es, day after. receipt by. the sentractor, me 
of the Notice to Proceed. ae 

Again. appellant offers no. other. 

_ evidence except the -adversé. testi- 

Tony of the contracting | officer‘and. . 

_ cites no legal authority to support — 

its position: on the: computation, of . 

. . the performance time. The appel- 

lant: ‘clearly has. not. sustained its . 

~~ = burderi.of Brent. with regard to the - 

= 9 second count. . oe eat 


(1) that the surety did-proceed with 


— the work, -eyen. though. no.takeover _ 
agreement. was. signed; (2). that. the | 
surety..was not. delayed. by. any. 
action: of. the: Government: ‘and -re- 


ceived: payments. jointly with the. 


_contractor ; (3) that under. Federal | 
‘Procurement Regulations. $1418. - 
808-6 (c),..a: decision on. whether to - 
enter: into’ :a. takeover “agreement.- 
.... with a’stirety ligs. within the: discre-. 
. tion of the contracting officer;.and 
.. (4): the rights: and. obligations: of. 
— the surety when no. takeover agree- 
ment is executed are the s same as if: 
‘one had been executed. | oe 


| {2} We are not persuaded that: 


the circumstances’ of this case fit 


into the required. criteria for a RO- | 
vation. First of all, as’ appellant - 
points ‘out on page 9 of its brief, . 


novation is a meeting of the minds, — 


| rc indicated pn tie sipeliane 
: admits there was D0 meeting of the. 
_. shinds with:regard te the gissessmenti 
of liquidated. damages" for’. delay, 


a provided for*im the contract, and 


; ave sofinds? Secondly; according to" 
gee, 424, ‘Respatemient ‘of: the: Law’ of: 


: Contracts, published’ ‘by the. Ameri-” - 


cin Law Institute, a novation is a 
contract that’ ( a) discharges 1 jmmie~ 
diaidly, ‘a ‘previous contractual duty — 
ora. duty. to, make, compensation, 
. and (b) creates’ a new contractual: 
duty, : and: (ec) inchudesvas. a: party 
one: who. neither owed: the: _previous:, 
duty! nor’‘was entitled to‘ its per-: 

formance: “Here, appellant: has not! 
shown. that:-any. ‘previous’ contract-: 
mal duty: with regard to. completion’ 
ofthe. project. or the. ‘payment : ‘of. 
fiquidated: damages: wvas discharged: 
‘by the ‘oral agreement ‘between. the: 
surety. andthe Government.: Also, 
appellant ‘has:neither:adduced:evi-: 
- tlence:to!prove:nor: ‘provided:the:ci-.. 


tation’ off ‘Tegal: authorities: to’ o'sub- 


a a? 


hares nee a paint owingua. duty 


ander the cortract.: As ‘indicated-in: 


the Findings of. Fact and. Decision’. 
of the:contracting officer (AF, 83) 5. 
liquidated ® damages sare : iproyidad: 
foram. paragraph: DB: of the: ‘General. 
“Provisions ¢ of the contract, sec..27 of 


the: General: ‘Conditions:and ypara-i. 


-graph 5:of.the ‘Special Conditions, 
and taken'together; not only author- 
ize, but require: the ‘assessment: of 
| Viquidatéd: damages for: ‘failure. to: 
<oniple te the work within the speci-. 
fied: time: ‘See.’ OF -of the: General 
Conditions, 8 an a Saiagiat fart of the 


BRP pci Age OM galas) ke 
4 ed M5 fed 4 
oh sas ARB ah we tans 
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We 





48. 808 53} is enititled;: 
-for-default;?”: ‘and: provides: 


| “186 LD 


contact and entitled, “Tiquidated . 
Damages,” reads in pertinent part. 
as follows: “Whatever sums may be 


due ad. [sie]: liquidated idamages* 


may. be deducted’ from payments: — 
due the: ‘Contractor: or. may. be. gol- a 
lected: from, his: surety,” 22 egy 2 7 

“We hold,. therefore, that.no 1 no-’ ae | 
‘vation has: ‘been established, in. the: © 
circumstances of this case: and that. 
appellant. has failed to sustain. its: 





_ burden. of showing: entitlement to 
relief from’ the: ligated ier | 


Bah ga: § 


denied. une 
pages aa 


" admirat 7 Judge. 


»CONCURS. +3 so ad se ee at < 





Wiusrase F: McGke* | 
Chie of Administrative 7 ibe 


G. Fenech Packwoois; oo 
Administratine: y rudgen. 





: Es as hes oes ae 


“Précutement “Regulation ‘Ete 
“Bifect sof: ‘Termination’ : 





&: 5 Federal 


ATf a" contractor’ s right. to.’ pecteed is. terme | 
nated | for. default, the Government may. ‘take® 


over and’ complete the work or cause“it’ to’. be” 


completed,’ ‘and: the. contractor :and: his: gureties* : 
shall. be: ‘liable to, the. Government. for any : in- | 
‘ereased costs ‘caused thereby: “Tf the ‘coitract: : 
contains: ‘the. ‘clause’ ‘set. forth. ‘in’ §.1-8: ‘709-1, . 
the: contractor -and: his’ ‘sureties’ shall,” ‘in addl-. 
tion® to" ihereased’ costs in ‘éompleting ’ ‘the: work,” 
be-liable-for liquidated. damages. Af; liquidated’: | 
damages are provided in the. contract, or, for’. 
actual. damages: lt Havidated: damages: are. ‘not’ : 


so provided.’ es 


We: note ‘that the ¢ contract’ bods cohtarn “thee Pe 


‘clause set forth in § 128: 709-1. We also point: : 


out: that, paragraph , 5 of ‘the Special, Condi-* 7 
tions = Of the!) édntract™ ‘Teads.. as “follows £2: 
“LIQUIDATED DAMAGES. (See -See...27.. of! 
General Conditions) THE RATE: OF TIQUI-: 
DATED DAMA: GES for: failu re.to: complete the?” 
Work within | the Time. Specified will be ONE-” 
HUNDRED. DOLLARS’ ($100.00). PER (DAY 
HO}. BACH: ‘CALENDAR: DAY“OE- ‘DELAY, oP 


oF i] oan : eee tt 
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“ESTATE: or: “HAROLD. ) HUMPY 


7 BIA} 8: 


" Decided it my 29, 9, 1970 , 


re Appeal tom an “order detiying petition | 
for. rehearing afl Heqring wien 








| reopening. 


“Reversed: 


na Indian. Probate: 2 Divoree:, fadian 


; Custom: : Generally, 


A divorce in. aéeordance. with. Indian: OF: 
tribal custom - has. Jong’: ‘been. recognized 
Dy the. -Congress,. the: courts, ‘and | the 


Department. 


2. Indian Probate: “Divorce: Tndiai 


- | Custom: Generally. 


phe’. courts “have: ‘reecbtiized ‘Widiau—cus-? 
tom: divorces so long as’ me Indians con- 
tinue in tribal relations... teen det ok 29 


ig ¥ 


3. ‘Indian. Probate! 
— Custom: Generally - 


ee In» “recognising. tlie: ‘validity. Lf: Indians: 
“custom divorces, nie” ‘@istinctioni | ‘is* Tia de® 

| in the ‘kind. of: woarriage - which’ “such. di- 

“yorce dissolves SO. long. AS the parties, con-. 

tracting - thé: marriage: and: effecting. ‘the. 

_ divorce are: ‘Indian ‘wards of the ‘GOV rer" 

_ ment. and living in. tribal relations. ee 


| 4. ‘Indian’ “Probate > ‘Divorces. “Indien 


Custom: “Generally 


as divorce: ‘DY: Indian ‘custom. may: be are 
complished aniliterally. by either of the" 


parties: to the marriage.’ 


5. ‘Tndian- “Probate:. 


‘Divorve: 
‘Custom: Generally a 


“Theé validity: ‘of! Faiiiakcustiin ‘aivores’ | 
: depends. on whether the parties, were. Jive 
. ing. in: tribal. relations’ and: whether at. was’ 
aii accepted and recognized eustom of the e. 


tribe’ involved. 


state: OF: “HAROLD® “HUMPY 
it arch 29,. 


Divorse! é Indien 


‘Determining, : Heirs 


Bitten? wherein: Lorraine’ Kizers the:appel-* 


2B. 7 
1979 age 


_ APPEARANCES: ie J tae Ez . Robison,;: 
Esq., of J ohnsen. and: Olson, ‘for appel-, 


ee e 7 lant, Ethelyn. Murphy. Humpy;. ‘Theo-. 
dore. Jy: ‘Schroeder; .Esq,,) of: Sinai; | 
-Ohilson, “Schroeder: :and.. ‘Specahio,: for- 
Appelleé, Lorraine Eizer,- eer ae 


OPINION. BY rae ie | 
ISTRATIVE JUD GE. WILSON. 


“IN TERIOR BOARD D OF 
UINDIAN’ APPEALS 


-Ethelyn3 Maro Humpy; heen 
after’ -referred: “to “as: ‘appellant, 


through. her attorney, ds ack HH. Rob-: | 
ison. of: Johnson and:Olson;‘has ap- 


péaled’ Administrative: Law’. Judge’ 


Willig: Ee -Hammett’s.:order of. — 


July 5; 1978,. denying: ‘petition: for: 


‘rehearing’ after: hearing | aa aie 


opening: Be a 
“Harold Benen! “pekothivtter ye=" 


| fa red: toras.the. decedent, ‘an: anal- 
lotted Shoshone; Indian of the Duck: 
Valley: ‘Indian: Reservation: of: Ne- 


vacaz died. intestate’) near EF ort: Hall,. 
Tdaho,on'l Mar. 3;:1972,. possessed of BO 
trust: Lig ae situated i an mee aac 


of: Idaho. = a ag ea a 


Flesiiniss: “were * cre on: ones Bes 
1972, ‘and: Aprs-29,°1975; <at;ort. 
Hall; ‘Idaho; and. Stewart, ‘Nevada;. | 


fon:the: purpose of ascertaining the | 
heirs.atlaw of: the. decedent: There 7 


after, om-Jure'30,: 1975," an: Order: 
“was:-issued® - 


lee herein; was determined to.be the 


decedent's: daughter. and: this’. sole. 


heir:. On June: 18; 197 6,. this. Board: | 
affirmed. the. said. ‘ardor. thus, makin oe 


‘such determination final for ine De-.- 
pies ae IBIA. rae 


“On Nov. 18, 197 6, the appellant, 


through - her ‘attorney;~ Gallis A. . 
Caldwell, ‘filed: as Petition to Reopen 


Spouse ‘of the decedent. The peti- 


tion was»  grarited * ‘and | the. matter 
heard i in Pocatello, Tdaho, on Apr: . 
47,1977. From. the. evidence adduced Cg 


at the hearing of Apr.: ug 197 ds the 


judge « on Apr. 19, 1978, “issued an 
— order. wherein. he, among : other 

things, found the- marriage between — 
_ the decedent and the appellant had — 
been. terminated: by. an -Indian-. 
custom: divorcee and that the deced- 
ent: ‘died ‘unmarried. ‘Accordingly; 
he affirmed his Order: aan! | 


Heirs of dune: 30, ‘1975. 


Phe: appellant: on June. 16; 1978; 7 
f petitioned the judge for 2 rehearing 


: Stalang as basis therefor: 


1.) The finding of the administre- 
tive law judge. that Haroldand 
_ Ethelyn’ Humpy- were ‘divorced by” 
an- Indian ‘custom is:improper.:The- 
"Indian: custom :relied. upon. by: the 
administrative: law judge. has.-not- 
_ been. shown:to. apply to the tribe of: 


| which. this: husband: ‘and: wife. ‘were 


members, nor has it been. shown: that: 
this custom applies: to-nonmember | 
‘Indians living on the: Fort: Hall in 


7 dian Reservation. i | 
2, That . the’ adi imiseati ve: law 


| judge failed to apply State law gov- 
-erning the divorce of:a ‘nonmember. 
“Indian couple on the Fort ‘Hall In-' 
- dian: ‘Reservation.’ Fhe. circum. 
stances of this case: indicate it must 
-be determined what‘law is applica- 
ble.to-nonmember Indians living on. 
the. Fort Hall Reservation: ‘Fhe. de-: _ 
cision. of -the administrative Jaw. 
judge failed to take ‘into considera=* 
| tion the Code of Federal er | 


DE: CISIONS OF. THE: DEPARTMENT. OF THE INTERIOR | 
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“Hone ok the claimant, asserts as oo 2! 
the applicable law: based ‘upon-re- 
view of the .varlous sources oF. law ae 


alleging ‘ghe “was “the surviving — which may apply. 


The. judge, gon July 5; 4978. dncied os | 


“the Detition! for the following rea- | 


sens: 


grieved party under 43 CFR 4.248 


_in that the petition did not have the: “ 


signature. of Ethelyn M. Humpy. 


oe That the petition for rehearing ee 
did not. raise any issues not raised ~ 


by “the evidence ' ‘adducéd’ at the 


hearing or in the posthearing brief Be ae 


filed. by: the petitioner. aged 4, 
_ Thereafter, « on. Sept. 4, 1978, the: 


Cee 


is: the antes. of the: ‘appéllant: a 
- that-the administrative law judge’s: © 


finding: that Harold: and: -Ethelyn- 


Humpy. were. divorced: by Indian... 
custom is:improperin:that:(1)-the: 
custom relied upon. by: the: judge] has 
_not been shown.to.apply.to the tribe- 
of which. this: husband . and. wife. 
“were: members ‘rior’ “(2) ° ‘has it ‘been: 
shown that this eustom. applies to: a 


nonmember. Indians. living on. the: 
Fort Hall Indian: Reservation. . 
Before addressing | the ‘appellant’s.. | 


| contentions: regarding her. appealj. © | 
the matter of the: appellee’ s° motion 
to dismiss dated Oct. 6,. 1978, 7 
- quires. consideration.. The bases. for 
the appellee’ S. motion to dismiss are. eo 


set: forth as follows: : ae 
1. That the_ ‘appellant, “Ethelym. 


Humpy, ‘was’ not, Big fact, the real’ -_ 


par ty 3 in ‘interest. : oy 
2. That. appellant. has, not. given: 

< approval to the. appeal i in view: 

of her whereabouts being v unknown. S 3 


coke That: J nek HL Robison; amar | 
ney. for petitioner, was notvanvag= 


re--. 


~— le can = 2 “QSTATE: 


7 “8. ‘That the appeals menely an ex-. 
pression of harassment by previous 
. appellants,. or their ‘pelatives;; or. 
_ their attorney... 

4, That the: notics: of. apne: s 


| dogedly filed by. the appellant : on. 
Sept. 1,197 8, is sioned only by her 


oo . attorney: thereby indicating lack of 


‘approval thereof by the appellant.. 
The motion,to dismiss must be and 


ig hereby denied. in view ‘of the affi- 
 dayit, dated. Oct. 16, 1978, filed by 


- appellant’s attorney evidencing. the 
fact that. appellant approved and 
_ authorized the notice of. appeal 


dated. Sept. 1, 197 8, and that she is, 


in fact, the real. party i in-interest..In 


es is ' addition, 48 CFR. 4.291. authorizes. a. 
notice of = to be signed by an 


| attorney, eee 
From a review “of the feced ane 


briefs filed. by the: parties. the only 


issue: to. be. resolved is. whether the 


7 marriage.’ between. the. decedent and 


the appellant was terminated by: an 


| ot: Indian—custom: divorce, . ee 
- [1] There appears-to be no tees 


| tion: that: a: divorce: in accordance 


i 7 with: Indian ‘or tribal custom: has 
- Jong been* ‘recognized: ‘by. the Cén- 
_. gress, the courts, and: the Depart- 


ment. See Hstate of: Noah Bredelt, 


538 LD78 (Apr. 12, 1980), ; and cases 


- cited therein, © 
27 Regarding such divioton the 


nee - courts have held that so long as'the 
.. Tndians continue in tribal relations, » 
their domestic affairs are controlled 
oa by their "peculiar ci customs. Bredelt, . 


: supra. 
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Ra Pik Ta recognizing the a vilidity of. 
- ». such divorces; no distinction is made 
os 0 the kind of 3 marriage which such: 


cui diols sO eae as om ae ; 
ties. contracting. the marriage: and 
effecting the divorce are Indian 
wards of the Government: and living — 
in tribal relations. Bredelt, »SUPTA. 
-J4}> ‘Moreover, a divorce. “by 


‘Indian’ custom may be accom- 


plished: unilaterally by either of the ~ 


parties to the marriage. Estate’ ‘of | 


Hugh (William) Sloat,’ cia 


: (Apr. 10, 1952). 


[5] From the authorities herein: 


| oe cited it is quite evident that 


the. validity’ of Indian-custom di- | 


_yorce. depends: on: whether the. “par- te 
ties were. living in ‘tribal, relations 


and whether it was an accepted and - 
recognized custom of the. tribe 
involved, | | 
Inthe case at bar, the decedent, a 
Shoshone Indian of. the ‘Duck 
Valley. Reservation, Nevada. pur- 
portedly married: the: appellant; a 


member ‘of the Goshute. Reserva= = 


tion, Utah, in-1951. The. marriage, | 


according to. the record, was per- _ 
_ formed by” a” tribal judge of me 


Duck Valley Reservation” ih 


with the Shoohobs Palate Duties: 


tic Relations Code.?- ‘Subsequent | 
_thereto, ‘the couple moved: to the. 


ae Hat Reservation i in the State . 


‘1 Chapter: 3—Domestie. ‘Retaitons,, See, io 


Marriage and: Divorce. “e 


“All marriages: shall ‘be on ‘anthority. ‘of 7 


licenses, either ‘tribal issued: by the. clerk of. 
the Shoshone—Paiute: Indian Court, or State 


issued: by the-County Clerk, and the ceremony. | 
- shalt be: performed, in’ the case. of..atribad — 


license, by the Judge of the Shoshone-Paiute 


Indian Court; or in the: case of ‘a State license, - 7 


by. any person qualified. Dy: State lay, : t0.-per- 


form such ceremonies, a in either _ fae, by 


the ‘Missionary, aa 


| 216. 


of Idaho where they resided from 


ee ‘until: they: separated; in 1986: 

oS Phe: appellarit’s main ‘ceaténtion; 
-as we'see'it, is-that:.Administrative 

Law Judge’ ‘Fanimett?s: finding that 

the decedent and. the appellant were 


divoreed- ‘by Indian: custem. was im- 
‘proper ‘in that, the ‘custom’ relied - 
upon’ by” the judge has: not been» 


shown: to: apply: to'the tribe of which 
_ the parties were: members. . 


The ° Shoshoie-Paiute law: Ta 3 
order -code of the Duck Valley 


“Reservation, ‘Neyada;. while setting 


forth. how: Marriages :: are to: ie 
solemnized, ‘makes. no. provision . as 
| fo, how marriages are. to be. termi- : 
nated. “Morcover, a review. of: the | 

record’. ‘indicates ' the ‘abserice. ‘of 


: evidence’ ‘to substantiate: an existing 
or recognized Indian custom re- 
garding divorce on the Duck Valley 


; “Reservation. “In: fact; ‘the: evidence 


tends to indicate: that divorce could 
only: be effected thr ough: the courts. 
In the’ ‘absence. of * a ° “recognized 
| ShoshonePaiute: ‘tribal’ custom :re- 


garding: divoree,, itis rather difficult. 
to support the judge’ S finding that 


the decedent’s marriage to appel- 
lant “had: been’ terminated. by. an 
Indian-custom divoreé. -Presum- 


ably such’ finding: may.. have -been 
based on some theory of. a: vuniversal : 


Indian—custom ‘divorce. 


A review of. Bredell, supra, and 


| ee. gay “clearly: that “the 
validity and recognition. of: Indian- 
or: tribal-custorix: divorces. must ..be 
based on: the: custom. and. usage. ‘of 


each tribe. involved. The right ie 


= * Bee Foottiote i aupras Syren 


DECISION S oF THE: ‘DEPARTMENT: OF. THE” INTERIOR: 


UBL 


| Accordin glyy.' 
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desi nate the customs that are i be 
piven’ * "recognition “in “regulating: : 


matters ‘that. affect: the ‘internal. and. - 
- social: relations rests with‘éach tribe: 


as an incident. of ‘its’ Sovereignty. 
“Mazurie, 419: U. Ss: oe 
(1975). ” 

“Tn the’ ‘absence of. a , Giang t's am 
accepted or recognized’ Indian cus- 
tom regarding - divorce. ‘among the 
Shoshone—Paiute tribes” of | the 
Duck: Valley. Reservation, -we -hold. 


that the decedent’s marriage to the 


appellant could not have been termi- 
nated: by: — or Indian. custom. 
- the» surviving 
spouse, ippellaht is entitled to share 
in the decedent’s estate, The judge’s © 
decision to, the contrary must be: re- 


versed. 


. Since. -we'.are. in’ agmamint, en | 


| the appellant’s main contention that 


the: ‘judge's: finding: of an. Indian— 


custom: divorce: was::improper,; we |. 


see no necessity for considering ap- 
pellant’s ‘other’ contentions regard- 


ing the applicability of Tndian cus- 
tom and usage to. nonmember Indi- 


ans: living ‘on. the: Fort, Hall Reser - 


vation. | s , 
NOW, THEREFORE, ‘by vittue 


of the ‘authority delegitad. to’the - 
‘Board‘of*Tidian Appeals: by’ the — 


Secretary: of the Interior, 43° CFR: 


4.1, the order confirming Order De- 
4 ee Heirs: after. ‘Reopening, 
dated, Apr. 19; 1978, ‘issued by. Wil | 
han: .E, - Hammett, is hereby re- 


versed: and the ‘matter is. remanded 


to Judge Hammett. for the pur pose, 
of entering an appropriate. order tw — 
—earry.out the dictates of. the. Boa ia . 
as set forth herein, . 


| This. decision is s inal for the De- 
partment ye Jogo Leta fea! 


Cee H. W. TLSON, es : 


Chief Administrative J san as 


y We CONCUR £ 


: Mrvcerar’, 5 ‘SasagH, a oe 
Administrative J ig oy oe 


Wa, Pamie Horton, | res 
| 4 Administrative Fudge. is 


"HENRY SAM IATTLEFIELD, 7. 


‘ 10 TBA 28 | ss! Sa eee 


| Desidiea u arch 90, 1979 


ine Spee {oii devision of ‘Administrative 
— Law Judge’ ‘declaring: ‘that. contestee - 
-. was ineligible: for enrollment: under 
> pertain’ provisions of the Alaska ie eters 
| = Claims Settlement Act, ae ga, 


> Reversed, 


; 4. ‘Alaska | ‘Native Claims Settlement 


- Act: Disenrollment: Computation, of | 


hs Time for: Filing ; and Service 


os “Except as. otherwise: provided hy. aw, in _ 
= computing. any period. of time. preseribed 
» for filing and. ‘serving a. document, the. day | 
| upon: which’ the decision or. ‘document, to 


a ‘be appealed fr om or answered was ‘served 
or the’ day ‘of ‘any other event after: which 


| -the designated: period: of. time begitis “to — 
he run is not.:to be included, unless it is:a - 
_ Saturday, Sunday, Federal legal holiday, 


 t0Y. other nonbusiness day, in. which event 
By 


oe the. period runs until the end of the next 
day” which is: fot a ‘Saturday, ‘Sunday, 
“Federal legal’ holiday, or other nonbust- 


: ness day. 


_HEN RY SAM: LITTLEFIELD; F Re 
| March 30, 1999 : 


cule. -ington,. 
eae Sehultheis;. Esq:, ‘; Office:of the. Regional ; 
Solicitor, -: 


- field, dt. Ww 
; Wadley secs. 3,5, and 19 of the Alaska 
Native Cidims ‘Settlement Act, Dec. 
18, “L971, 85" ‘Stat: 688° (48: USC. : 


2. igs ‘Native ‘Claims ‘Set dtemeae | 


a, _ Act: Enrollment: Metiakatia. Natives: : 


_ ; No. person enrolled: in. the MetIikatla In- | 
dian. Community. of: the Annette. Islands 
| Reserve as of Apr. 4 pelts shal? be eel 


; 3. "Alaska ‘Native. Claims’ ‘Settlement 
2 Act: ‘Renuneiation of Enrollment itn a 

. ‘Metlakatla : Indian. Community, . 
‘Tha right » of enunciation OY. expatria- : 


tien is, the natural and. inherent right, of . 
the individual. 


se ay Alaska Native: Claims Settlement: 
Act: “Renunciation of: Enrollment in. 
 Metlakatla: ‘Indian: Community 
Any member of any Thaian tribe is ‘at fulB’ io 
‘liberty’ to terminate. his tribal relation- : 
Ship. avheneyer he:so chooses, : although it. 
has been. said that such: termination: wilh 
not ‘be inferred “from. light and, trifling 
- circumstances.” - ee ee 


"APPEARANCES: | ‘Diane FE. oan 
_ Esq.,: Legal Services Pragram, Seattle 


Indian. Center,. Inc., . Seattle, Wash- 

for . appellants;:: Broce Ee. 
Andhennge,: ame = 

appellee. : 


hes 


OPINION BY ADMINISTRA | 
Tf VE 7 ODGE SABAGH | 


She © “Envollméht” Coot dindtin, 


| Alaska” Native Enrollment’. Office, 
Bureau of Indian Affairs, filed:ia 
complaint: on “Apr. 1, 1977, alleging 


that. contestee ‘Henry Sam’ ‘Litéle- 
was improperly enrolled 


§ 1601. et séq. (19 76) )5 and further | 


| that the contestee: 1s. enrolled as a | 


: _ = pieentie of the Metlakatla, ‘Tridian. 


ee a Community” of. Annette” ‘Aslands 
4% Reserve.” | 3 

The: contestee applied. for mem- 
‘bership in’ the Metlakatla’ Indian’ 
ee Community on. Aug. 9, 1958, and his 
“ application. was accepted on Oct. 22, 
- . 1963. He married Carolyn Haldane ~ 
con J uly a 1959, in ‘Metlakatla, 
~. Alaska. "They | had two children. In 
‘October 1968, Carolyn Haldane Lit- 


tlefield and the children left Met- 
lakatla and went to live in Seattle, 


- ‘Washington. The contestee. joined 


his. family: i in Seattle in November 


1968. ‘The~contestee’ lived with his 
oe family in. Seattle from November 


1968 ‘to’ January 1970, then went:to 
Los Angeles, California, where ‘he 


na stayed for 8 or 9 months. From Los 


Angeles the contestee went to Sitka, 
, Alaska, where he stayed “for: ap- 
: proximately 1-year and ‘thence ‘re- 
turned to Seattle; - “Washington, 
where he remained until sometime 
after: Thanksgiving 1972. The con- 
“testes: returned to Metlakatla on-or 


about: ‘December’ 1972 ‘to -visit ‘his 


parents. He died ‘at the Ketchikan 
‘General ‘Hospital, - Ketchikan, 
Alaska, on Jan. 5, 1978. ‘Prior to his 


. -death and on “May 10, 1972, Mr. : 
that: : 
ee 0) The cnretliant’ Scordiaian ae 
did not meet its burden of proof of . 
| showing that. contestee was ever & 
_ ~member. of the, Metlokatla. Indian 
nent: Office; Bureau of Indian Af- - | 
_. fairs, Anchorage, Alaska, filed a - 
| complaint. with the Office of: Hear- 


Littlefield -(contestee). applied: for 
. enrollment; as an Alaskan. Native 
and was subsequently enrolled. 


On Apr. 41977, the Burollment 


‘Coordinator, Alagiea Native Enroll- 


Ings and Appeals, alleging: in-sub- 
stance the: ccontestee™ Was not eligible 


aL: ‘for enrollment under secs. 3, 5, and 


"DECISIONS oF THE ‘DEPARTMENT: ‘OF’ THE INTERIOR | 


[ps LD 


| 19 of the Alaska Native Claims Set- : Ye 1s 
‘tlement’ Act, swpra, because he was. 
an. enrolled “tember of the Metla- 
katla. Indian community on Apr. 1, 


1970. The matter was referred. to | 


“Administrative Law J udge HE. Ken- 
‘dall .Clarke at Sacramento, Gall : "3 


fornia, for hearing. 


After the hearing held on. No ov. 99, i joka 
1977, Administrative Law Judge 


E. Kendall Clarke found on Sept. 8, 


1978, that the contestee was. enrolled. 
in the Metlakatla Indian. Commu- ie 


nity as of Apr. 1, 1970; that his con- 


tinued absence aid not result in the 


termination of his membership in 


said community until Nov. 1, 1970; 


and that therefore he was gardilad : 
in the Metlakatla Indian Commnu-— 

nity as of Apr. 1, 1970. Judge 
Clarke: concluded hat the contestee 


“was not. eligible: for enrollment 
s under: secs. 3,5, and 19:0f the Alaska : 
3 Native Clans: Settlement: Act. 


An appeal was filed: on. Oct. 10, | 
1978, with the Director, Office: of 
Hearings and. Appeals.’ Under ati- | 
thority of 43 CFR 4.1010 and 43 


CFR 4.704, the Director ordered the ‘ 


Board of Indian Appeals to decide 
this case onan ad hoc basis. =~ 
‘The ‘appellant contestes. alleges 


Community. _ 
(2) The ndniiristrative daily sedge &, 


one in error in concluding that con- 
| testea was.a member of the “Metla- re 
-katla Indian Community ¢ on. AP. m : 


1970. 





- HENRY: SAM: 


March. 80, 1979 


- Bye Even if the Gontentse had eh, : 
ok a, member of the: Metlakatla: Indian 
.. Community on Apr. 1, 1970, he was 

. entitled to enr pollen under. the 


Alaska. Native. Claims. Settlement 


 Act-if he ‘was: not & member. of the . 
-Metlakatla Community: on Dec: 18, 
~ 1971, the date on-which the Act Was 


| passed by Congress, 


. (4). The. administrative: late judge 7 


Was. incorrect:.in: concluding, that 


7 membership i in the Metlakatla:Com-. 
_ munity‘on an alleged: ineligible date. 
subjects an individual automatically = 


- te. disenrollment.:proceedings. 
‘The appellee, enrollment coordi- 


 & 9S nator alleges: | : 
an ee 6) The. ‘appeal was “not, timely 
_ filed. 
(2) The ones ee 
Was ineligible under the Alaska Na- 
ee ae tive. Claims Settlement Act: because. 
-. he was an. enrolled member of. the 
ae Metlakatla Indian. Community: on, 
co Apr. F107. | 
eee Ue Sec. 4,92(e). of Title 43 of the proved Dec, 18, 1971, sec. B(b): 25. 
. Code of. Federal. i Beanie: Bro; o 


| ~ vides that: 


. nonbusiness" day, 


- day * #%,, _ 


: _ LIPTLRIELD,, aR. 


A a 


The erecord a ‘that. J ina - 


‘Clarke: rendered. his. decision on. 


Sept. 8, 1978, and that. the appeal 


was received on: Oct. 10, 197 8. 


. Ordinarily. Oct...9;. 197 8. would = 
have. constituted. the cutoff date. for: ; 


filing under. Departmental. regula- 


tions... However, October 9--was a: 


Federal legal. holiday. (Columbus. 
- Day: celebrated) making theend of — 


the-next day Oct. 10, 197 8, the next. 
business day, the cutoff date for He 
ing anrappeal... 

We, therefore, find the appeal. to. | 


a have, been timely. filed... 


Remaining is thei issue a whether. 7 


or. not. the: contestee is. entitled. to - 
, enrollment under the Alaska Native st 
: Claims Settlement: Act.. ee 


[a] At the outset. we hold that 


membership in ‘the Metlakatla In- - 


dian Community on Apr: t, 1970; - 
presents a bar to. enrollment under* | 


the Alaska. Native Claims Settle- 
-- ment Act. See P.L. 92-203, apr 


CFR 48h.11 (44 FR 32423 Aug. 3; 


es 1976) 7.8L. Jomes.Haward Scott : 
a ‘ Ginmetotian of time. for fi fling, ian gers: 
. . dee. Except. as otherwise provided. by: law,.-. 
~ in computing: any period Of. time pre- = 
- seribed for filing and serving a document, . 
the day upon which the decision or doct- 
ment to: be appealed’ from: ‘or’ answered 
Was: Served: or. the. day: of any. other event . 

. after. which. the. designated period of : 
time. begins. to run is not to be included. i 
The last’ day: of the period so computed. 
is to be included, unless it is a. Saturday,- 
| Sunday; Federal. legal holiday, or other ? 
in which. event the 
period runs until the end of the next day. 
whichis: not a Saturday, Sunday, :Fed- 
eral legal holiday; or other nonbusiness 


& Robert. Charlés. Scott, Docket: a 


No. AL 77-135. D: and. AL 77-186- | 
D, decided Dee: 4, 1978, fe o 


"The Motlakatla Indian. Commu- | 


nity Constitution and’ By-Laws: . 


which.-was approved Aug. 23,1944, 
provides in sec. 6, ; page 2, that «Con- 7 
tintious: absence from Annette. ae 


lands “Reserve for ‘two years’ or- 
longer, unless the:member. so-absent - 


shall notify: the Council in writing,. 
within-such two-year period, of his. 


- intention to return, shall constitute: 
- forfeiture of membership in the- 


Cormmunity. Such person may “be. 
- veadmitted: to” membership: in: the | 
Commi anity, as: het in 4 Section: 
4 ofthis Article: 60 soul). 


er ea 


Were we to ia that forfeits 7 


ure is the only way to terminate a 
tribal. relationship; thé Board would 
. be constrained: to find ‘the contestee 
| ineligible for enrollment under the - 
Alaska, Native Claims Settlement’ 
Act: since he was not absent. from. 
Metlakatla for a "period. of : 2 years: 
on Apr. 1, 1970. : 

[3, 4] However, forfeiture i is not. 


the only: way: that-a; tribal relation- : 


ship. may -be- terminated. As. noted. 
_ by the-eminent: Indian. law- scholar, - 


Felix S. Cohen, % an Indiah may ter- 


minate a tribal relationship though. 


renunciation of membership or ex-. 


patri ation? Mr Cohen. states : : 


it.1 is. of course recognized. throughout the 
cases that’ ‘tribal membership’ is. a ‘pilaf. 
eral’ “relation, “depending: ‘for its existence: 


a ‘oniy: upen-the action; of the tr ibe: but : 


. . fd Eye! ao: oo é ‘t 





& ee: 


a Cohen, dofiries: expatriation: in. Indian fiw 


as “the giving up of, membership. ‘in ‘a tribe,” : 


Handbook’ of: Federal Indian’ haw. at p.:177, ne 
356: -Historically,. Cohen, notes. that.the. ‘term: 
was “associated | with’ ‘the ‘ Aight. of: soppressed 
‘Indians: ‘from belligerent. tribes: ‘See’ ‘Handbook. .. 
Rt 177-178. iting ‘the. Jandmark, Federal: ease . 
of United ° ‘States ee ‘rel. Standing: Bear ve 
Crook, OR: ‘TFed.. Cas, - "Mol 6 14891: “(ee:: -Neb.: 
' 1878).: In his” concluding | analysis, HOWEVER 
_ Cohen. observes :: 


The’ right of”  akbeltiiation ” ‘established “by . 


the: Standing Bear case remains a significant — 
human - ‘Sright; even ” “where: Indian « tribes: are. 
moving. in.an organized: ayay toward: ‘the ideal. 


of freedom’ from. Indian Bureau supervision——" 


It would be remarkable. if ‘the: development: of 
. Indian self-government. failed to give rise “to” 
dissatisfied” individuals: ‘and: minority. ‘groups: 
who-considered their. tribal status: ‘a misfortune... 


History | shows - that nations Tose in strength 


when they seck.. to: prevent such. unwitting. 


MTB" 


DECISIONS OF. THE. DEPARTMENT: OF THE INTERIOR 


subjects. "from: Tenouncing. allegiance.’ os at ee 


© aise ‘pon the. action of ‘the {Individual | 
: concerned. Any member -of. any, Indian : 


tribe ig:at full liberty to. terminate hie 
tribal relationship." "wheilever © “he - 


chooses, ‘although it has-been: said ‘that’: itigt J 


such . termination: ‘will: not: be. inferred. 
“from, light. and trifling. circumstances. ie 
Handbook. of Federal: Indian Law by B. _ 


Cohen at p. 135, aus 


\ An “tediin’s! taht re 5 awithdaw AW aie 


Seam: tribal: membership: was. up-. 


held in Reed:v. U.S.N ational Bank , 
of Portland; 213 Fe; Supp: 919 (D. an 
Ore. 1963). :See-also: 42. cJs Andis. 7 


| ans § 10 (1978 Supp. at-p..153).. 


“Inthe: case. at: bar, the facts point ; 
to the conclusion that: the. contestee “ 


ett: ‘Metlakatla: in’ November 1968 . 
with the ‘intent -to. make. Seattle,, ai 


Washington, his. -pernianent. place. 
of abode and his nema pone or: 
domicile. LEM V ast : 

“The. “contested” s: "fanily | “ett: 
Metlikatla in: October 1968. and: 
- moved to Seattle, Washington. One 


month: ‘ater the contestee followed — | 
- his family to. Seattle. ‘The family 

a continued - to. remain: ‘in, ‘Seattle, | 
Washiiigtons: In or: ‘about: January. 


1970: thas contestee. avent to: ‘Los 
Angeles. awhere: he: remained’ for: S. 
or 9 months. From Los:Angeles he 


yin to Sitka, Alaska, where he 
stayed. for approximately 1-year. 


and‘ returned. to’ Seattle, Washing-. 


: ton, where his family: was :still fe, 
ing , and remained. in’ Seattle: until 


shortly | after: ‘Thanksgiving Pe 


-T See. 48h. 4k) of eimitie + Ds oie at ee a 


Regulations. in part. defines. “permanent. resi- 
dence” as * ‘the’ place’ of doniicile ‘on. Apr. 1, 


1970; which: is the. location of ‘the ‘permanent. ; 
: place of abode. intended As the applicant t to’ dad 


his. ‘actual-home.:: 


aig gee eh 


ihe” he’ “asada to go" page” to. 
a Metlakatla. to. visit his, parents. ‘He 
died: on: Jans: By 1973, at the: ‘Ketchi-.. 
kan Generals Hospital, Ketchikan,.. 


| Alaska: At the time: of his. deaththe = 


contestée was still’ married’ to’ 
A Carolyn :, Haldane Littlefield’and 

she and ‘the’ family still: resided: in 
. Seattle; Washington. Prior: to--his’ 


death, thé» contestee ‘on: May :10,: 


1972, applied’ for enrollment ‘as ah= 
" Alaska: Native and: was digs aces 


ee ly enrolled. - 


Based ‘on: thie’ Foi egoing and! oékiar 
facts of record 4 in: this: case; we. hold: 


- that. the: contested -  pendunad a ‘his’ 
. member ship. mM the: Metlakatla Ins 


dink ues oe to! a ay 


_ 1970. 


7 NOW; THEREFORE, een 
; of the authority: delegated: to: the 
_ Board -and- pursuant: to 43 .CFR: 
4ANO4, EL IS ‘HEREBY: “OR-. 
} DERED: that” ‘the © -determination: 
- inade-by Administrative Liaw Judge: 
_ E. Kendall Clarke, to the effect‘that:: 


the contestee: 4s’ not eligible: for. en-" 


rollment under : secs. :8,°5) arid: 19: of 
the Alaska: Native : Cliims Settle- 
ament Act: (48: U.S:C. § 1601: et seq. 
_ (1976))° be, and ‘the: same is ec 
VERSED.» ei 
“TT TS * FURTHER ( ORDERED. 
and adjudged © that: ‘the © contestee* 
‘Henry Sam Littlefield; Jr:, is prop-. 


erly enrolled:-under the ‘Alaska ‘Na- 


"tive Claims Settlement Act.and thus 
entitled: to all. benefits thereunder, 
‘The, Bureau, of Indian. Affairs j is. di-. 
rected, within. 380° ‘days’ ‘of the issu>* 
“-sance of this decision, to. restore. all. 


aur 80, Be 


even bs which ee conte re _ 


 or:his heirs at:law. may be-entitled. . 


This decision i is fina! for, gas ° Depart: -- 
ment. * ae | a 


os . Mironmux Z. oo ‘ 
_ Administrative Judge. ae 

We concuR: | 

Wm. oe Horton, | ne : ied aie 

Administr ative Fudge... = 


: Avéxawnin H Wrisox,” Wn LE 


e hie sf Administra ative d ebaat - ad 


c & x - COAL COMPANY 


4 TBSMA. 18. 


7 “Decided Me ich 30, 1979 
“Certification of: an: 1 interlocutory. ruling : 


by. Lhief. Administrative:. Law Judge — 
Laurie K. Luoma’ (in. Docket ‘No. CH. 


—§-11-P) dated Feb. 1, 1979; denying. 


a a miotton to dismiss filed ‘by the Office zi 


_Enfereéinent in i aeetitian: for yeview. wy of 


a civil: “penalty. proceeding: under. the : 
“provisions « of the ‘Surface Mining Go 
trol: and Reclamation Act of 1977. 


OE Wa har eae 


_-Rever sed and remanded,” 


ze ‘Surface Mining Contre ana Recla- 7 
mation Act. ‘of. 1977: Ni. Penalties? 
Hearings. Procedure: 


: The. filing: of. an ‘application, for r review. 7 Of: | 


a notice’ of ‘violation does not: ‘suspend’ the | 
running: of the period within” ‘which ‘a 


petition. for. Feview,of a. proposed. assent. ’ 
ment. of a. civil penalty must be filed. 


222 


APPEARANCES: Billy Jack Gaon 4 
Esq.; 5 (OFies- of °-the Field: Solicitor | 


(Charleston); Michael ‘Kurman, Esq., 
Office “of. the Solicitor, and. Mareus:P. 
McGraw, Esq., Assistant Solicitor. for 
_ Enforcement, 
(Movant’: on - Certification) Office of 


Surface Mining Reclamation and En- 


- forcement; Bruno A. Muscatello, Esq., 
of Brydon and -Stepanian, Butlér, PA, 
for Applicant C & ti isa Suey 


OPINI ON BY. THE INTERI OR 
BOARD OF SURFACE MIN- 
ING AND” BEOLAUATION 
APERALS Pate | 


| Factual oer Procedural 
Background 


“This ‘ease presents a acstiion cert= 


| ified to the Board froma proceed- 
ing to review’ a proposed civil pen- 


- alty.. assessment. under the Surfacé.. 


Mining. Contr ol and. “Reclamation 
Act. of 1977 (Act). The. petition 
was filed: ‘by: C & K: Coal Company 
{G. & K). on Dee, 18, 1978, and the 
proposed. assessment. was. for three 
| notices, of violation, issued by, the 


: tion ad En foreément: (OSM), te a 


& KE on June 28, 1978. Earlier, on 


Nov. 17, 1978, Chief Administrative | 


Law Judge’ Tinotna (Judge): had. 


: issued 1 a ‘decision on. G & ese ae | 


2 ‘The’ ‘regulitten | -coveririg” ‘eertification: ‘is 
found at sec. 4.1124: of “the: procedural’. regula- 
_ tions” (43- FR 34390 (Aug. 3, ‘1978)- (to. ‘be 
codified: in-43° CIR -4:1124)). Petitions fot re- 


view of civil penalties are. covered by part 723. 


of the interim. regulations. (42 FR 62702 (Dec. 

13, 1977). (to be codified in 30 ‘CFR Part 723) ). 
The statutory’ basis for’ the’ regulations cover- 
ing. review of a civil ‘penalty ‘assessment: ig 


Bec. 518 of the Act (Act of ane 3,1977, B. L, 


95-87, 91 Stat. 445, 499). - 


_ DECISIONS OF THE : DEPARTMENT OF ee INTERIOR 


all for Respondent — 


[88 LD. 


cation for review of the notices of 
violation themselves inwhich he-at- - 
firmed two of:the notices entirely — 
and: the. third in. part. On Jan. 8, 


1979, C: & KK delivered: to-the. Office 


of Hearings and. Appeals a check 
in the amount, of the. proposed as- 


sessment to be placed” in. escrow, 
purportedly in accord with the reg- 


ulations. (42 FR- 62704: (Dec. 13, 


 I9TTY-{to, be. codified. in. 80, CER - 


q 28.18))... . 
.,OSM. filed ¢ ‘anh. answer. te cae, ap- | 


A plicouion on January 17 and:simul- 


taneously filed a-motion:to dismiss. 
The basis of the motion was that. as 
G.& K had-not requested a confer- 
ence (under: sec. 723.17 of ‘the im | 
terim | regulations, 49 FR. 627 03-4 
(Dec. 18, 197F) ), it had to’ file -its 
petition for review.of the proposed 
assessment within 30 days of receipt — 


thereof or be barred from complain- 


ing (according to-sec. 518(e) of the 
Act), Since December 18 (the date 
the petit tion was filed). was far more 
than .30- days beyond service of: the : 
proposed assessment, . J uly. 29), © S 
& K.was said to have lost any enti- 
tlenient: it had to request a. hearing 
on the assessment. ‘The untimeliness 


of the request was worsened, accord- 


ing to OSM’s motion, by the fact of 7 
even later. delivery. of the. assess- 
ment, amount Into escrow, _ 
On F February 1, the J udge denied 
the motion on the grounds that the 
request was filed’ timely: since it was. . 


. filed within 30 days of the issuance 


of his. decision on. the application 
for review (apparently” concluding 
that the ‘review proceeding ‘sus- 
pendéd. the 30-day’ filing requitre- 
ment for review of the assessment}. 


=O 


 gpay 


; _Mareh 30, a 


‘Regaidingt iia sire’ Sok: fling: thé. 


check,‘ the: Judge: said.-that- receipt 
Of Ps check was. merely:: a, “proce- 
- .dural--consideration”. and that .re- 


-.ceipt of the: check:on January 8, 

- “perfected”: the: pleading of Decem- 

 ber--18..(and.-apparently referred | 
. -pback-to it) (Order of. Bebruary, i,. 

oe denying. Motion to Dismiss)... | 
“OSM moved the J udge ‘for 
2  cértification. of his ruling on Febru- 

 ary-27, and the-Judge granted that 


motion on March 2: On March. 6, 


. the Board ‘issued ‘an order schedul- 
ing ‘briefing for the two: parties. 
: Both filed an initial brief, but only 
C&K filed’: a reply brief. The Judge 
has: scheduled’ a hearing on the pe- 
tition for review of the propel as- 


sessment for April 4 


"Discussion. 


“Our: aes is: to search ae sgt ; 
«able, provisions of the interim. Teg: 
lations: and: Act, The. governing 
regiilation ; ‘is ‘sec. 723. 18° “(42° FR. 
62704 ( Dee, 13, 197 rf ))- It provides: : 


OF Hearings and. ‘Appeals: by filing a pe- 


tition: and tendering full payment ‘of. the | 
" qproposed assessment to be held in escrow. — 
(b) The timely. filing of a. request for 

he conference ‘under § 728. 17 of. this Part. 
nee “suspends the. running: of the 30-day pe- 


riod for requesting a. hearing. The sus- 


pension shall. continue until the comple- - 


tion of the conference, which shall be 
held. within. 60 days from the date of the 
request for. the ‘conference. The permit- 


tee shall have 15°days after completion 


of: the | conference. or after: any. disap- 
‘proval by the Director or. his designee 


inde: -§ 728. B17 (e), ae occurs. : 
later, to et a public hearing. ee 

Thi is. not: necessary io cancer ‘the | 
implications. . Or. ‘ramifications’. of | 


: subparagraph - (b) which: provides - 


for a- Suspension. of the time. Speci- 


fied in subparagraph . (a). No. re-_ 
quest : for the. conference which trig- 


gers such.a suspension was made by. 
C&K2 ‘Therefore, we are left with 


> subparagraph. re a} —not. to. construe, | 
_ because its:meaning is: clear, but to 


determine . 
compliance.? 3s : 
. See: 723.18 he tno. acest 


thers 


Daman _ Was 


hicks must be-met for. a hearing. to | 


be ‘held*on: the” amount: of % Bre: | 


| posed. assessment: 


(1), ‘that the. petition f fort a, dar! 


is | : - ir ing. be. filed. within:30. days from the 
Oe 5 Zeceint of the Proposed assessment 5 


and - : | 
“ (2): that: full payment of the pro- 


‘posed assessment. be. tendered into 
‘escrow.’ ae 

‘There is no ee for ties prop- 
* ‘osition: advanced by C& K that an 
— (a). Within. 30 days from. receipt of — 
ithe: proposed. assessment, the permittee 

may “request a hearing before the Office 


application for review of.a notice of | 
violation itself suspends. either of 


| these requirements, - 


The record indicates that € rol & K 
failed both: to petition for: a hearing 


4 Sec. 723. 17 ‘of the interim ‘regulations: (42 | 


FR 62703-4 (Dee. 18, 1977). (to. oe codified _ 
in’ 30 CFR 723. 17)). 

8 Bven: 1f this. language were: not. clear. in 
itself, sec. 518 (¢) of the Act, which-this regus 
lation ‘implements, -Fequires that :the. person. . 


contesting “the amount - of the penalty” ‘or the 


fact of the violation, forward the- ‘proposed . 
amount to. the. Secretary for, placement in: an. 
escrow account * *.*, Failure to.forward the _ 
money. to the Secretary: within: thirty. days 


- shall result ‘in &. waiver of. all legal- rights: to 


contest, the, ‘violation or: "the Hanan of the — 
penalty. eo PE lies hts 


ae DECISIONS. OF THE. 


within § 30 0.daya of its J uly 99 iene | 
of the: ‘proposed. assessment (peti- 


tion filed on Dec. 18, 1978) and to 


tender’ payment within that same: 


- 80-day period.’ * In fact, C & K did 
~ not even pay its money. into escrow 
within 30 days of the Judge’s No- 


vember 17 decision’ affirming the no-. 
tices: of. violation (payment, into: es-. 
OSM has 
raised these failures before the — 
‘Hearings Division: and this. Board. vad 


crow on Jan. 8, 1979). 


ae Board cannot ignore them: - 


We are not anmind al: of the eco- 


nomic ‘difficulties: that might: occur 
asa result of the application of the 
principle" enunciated: here:!, How- 





a ‘ Whether. or. ‘not. “tender” '. synonymous. 
with? actual payment, it requires more than an- 


‘undisclosed intention. to pay up at-.some in- 


definite time: See Kerr v. United, ‘States,,108-: 
>; K did 
y tor, and Insular. Atfairs:. Some discussion of why 
AE might have. ‘been. done. may be found: in S, 
“s Rep, No. 95-128, 95th: Cong., ‘Ast Sess., 58-59 


. F.2d 585: AApp. D.C. 1939,y. ‘Al’ that 
within ‘the- time ‘specified: was: ‘to. ‘file: an; ‘appli- 


cation for.. _Teview of. the: violation. under. see, . 


525, ‘of the Act. 


6 Any ‘jnodification of a seauletion or: the. 
statute lies. with. the Secretary and the Con-. 


gerss, not: this Board. In that. respect, ‘“what- 
‘ever the: Yeason, itis clear that) Congress’ did 
not include sec, 518(c) of the Act by inadvert- 


ence or oversight. As originally introduced, 
the bill: (H.R... 2) did not require ‘the: assess-: 
ment. be paid in order. to. preserve appeal _ 


DEPARTMENT OF: ‘THE: INTERIOR 


tights. Sec. 518 (©) 
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” ever, the c case as. .s presented leaves 1 no 
alternative. The Board finds the ap- . 
plicable. law requires that the mo- 


tion to dismiss filed by OSMon Jan. — 


1, 1979, should have. been: granted. | 


Therefore, the -decision on: the 
OSM. Motion to Dismiss. is reversed 
and. ‘the. ease <1S* vremanded tO. ‘the | 


‘Hearings’ ‘Division: for further. ac- 
tion not inconsistent herewith.* Pe 


| Menor J aoe 
Administrative J ae 


Trans G ‘Bawes, - 
Administrative J ude. 


Wun: Tryin i i 
| Chief Administrative Judge. = 








as Ht, now. fecha) 46 an 


amendtient by the. House: Comnilttee. -on: Intér- 


(1977). 
. 6The Board recognizes. ‘its holding: appears 


_ dispositive of this matter. However, as. the 


case came to us by way of certification of an 
interlocutory ruling, we are of: the opinion 
that the hest procedure is for-us to-remand to 


- the- ‘Hearings. Division for Anal, , formal dis- 


poattia See 


8, Alaska Native: Claims. Settlement | 
Act: Alaska Native Claims: Appeal 


- 225) 


“APPEAL OF STATE OF ALASKA 


| 3 ANCAB 196 


Sea. of State of - Alaska: Sea 
Decision. of the Bureau of Land Man- ; 
agement AA-6701-B, AA-6701-D, and 


A-050908. . 
Dismissed, 


. Alaska. Native. Claims ‘Settlement 


- Act: “Alaska Native Claims |, Appeal 


: Board: ‘Appeals: Standing — a 
Where the: State: of Alaska. ‘has Oks Se 


| lected lands within the lands ° ‘in dispute 
~ in an “appeal, the’! State cannot be. found : 
to claim a-property interest in such lands; =... 
within the meaning of standing regula; _ 


a ATASEA NATIVE’ CLAIMS : 


tions in 43 CFR 4.902, by. reason: of 2 
prior. selection. 


Fae. ‘Alaska. ‘Native Claims. ‘Settlement 
Acti. “Alaska Native Claims. Appeal | 


Board: Appeals: Standing _ 


| The test of standing to. ‘appeal ‘under 43 3 


; CFR 4.902 ig not whether a person is an 


fea “agerieved party,” but whether a person 


“claims 2 ‘property interest in ‘land af- 
fected by a determitation: from which ¢ an 
appeal to ANCAB: is allowed. ea: 


Board: Appeals: ‘Standing .. 


? “While. a “property. intérest”: sufficient to - 
- .- confer standing: under 43 GFR. 4. 902 need 
not be a vested interest, it may. not be. 


| completely speculative. 


4; Alaska: Native. Claims Settlement | 
Act: ‘Alaska. ‘Native. Claims Appeal " 


Board: Appeals: Standing 


| : Where. the State's “interest” in a ‘par- “ 
eet, ticular tr act of mu is based d only’o on. ie | 


= 292-925—79 1 © ee 
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-possipitity ‘of. a ‘detision, at; some fatare-. 
time, to select such Jand in preference to. 


other land under the Statehood Act, the: 


| State’s “interest” is. too. speculative. to- 


oa "Decided Aprit it; 197 9) “OFR 4.902, 


constitute a ; property/t interest” under 43 - 


| APPEARANCES: Janies: Reaves, Esq, - 
and Shelley J. Higgins, Esq., Office of 


the Attorney General, on behalf ‘of the 


nee State ‘of Alaska; Francis Neville, Esq., 
oe — Office of the Regional Solicitor, : on be- 


half of the Bureau of Land Manage- 
ment; A, ‘Robert Hahn, Esq. and Stan 


. Stanfill, ‘Esq., on behalf of ‘Seldovia 


Native Association, Inc.; J oyce E, 


Bamberger, ‘Esq... on ‘behalf of Cook 


Inlet Region, Tne.’ ae ma ee 
< OPINION BY 


es APPEAL BOARD 
“The. Atala Native Claims ght 


peal Board; : pursuant to: delegation. 
 -of authority in. the. Alaska Native. 
Claims Settlement Act, 43. U.S.C: 
~§§ 1601-1624 (Supp. TV, 1974), as 
amended, 89 Stat. 1145- (1976),, and 
the implementing regulations in 43 
.. CFR ‘Part: 2650, and Part:4,; Sub- 

: part J (197 5), hereby 3 makes the fol- 
lowing findings, conclusions and de- 

— cision dismissing the appeal from 


the decision of the State Director, 
Bureau of Land Management, AAx 


6701-B,. _AA-6701-D, he and A 
ite on 
“PROCEDURAL © 
-BACKGROUND - 


The. State. of ‘Alaska, ine a 
decision of ‘the urea of Lend 


86 LD. ‘No. 4 


206 
| Management -(BIM) 
Alaska . 


tions under the 


Native . Association, Inc.,. 


050908). 


BLM previously adjudicated the 
game land selections in a decision 
dated Oct.. 6, 1975, on the State 5, 
-selection ‘A-050903, and in a second 


decision dated Oct. 9, 197 5, on Sel- 


—dovia’s. selections AA-67 01-B and 
AA-67 01-D, Both: decisions were © 
timely — ‘appealed to the Board. 
-Docketed respectively as ANCAB 


VLS %5- 14, and VLS 75-15, they 
were consolidated for decision and, 
aiter extensive briefing, were de- 
cided June 9, 1977. The issues in- 


volved the status, as valid ‘existing 
rights. under ANCSA, of third-. 
party interests created by the. State 


on lands: ‘tentatively approved for 
selection under the Statehood Act, 


and then. approved for .conveyance 
to Seldovia Native Association ‘un- 


der ANCSA. Certain easement ques- 
“tions were also presented. The 


Board found that valid existing 


rights. protected under ANCSA 


: oe be specifically identified in a 


BLM decision to convey lands, and 
that. easements reserved in a nen 


sion to convey must be described 
with specificity as to use and loca-- 


tion: ‘The: Board remanded both ap- 


peals to. BLM for action consistent 
with, | the. decision, including _the 


DECISIONS OF ‘THE DEPARTMENT OF THE INTERIOR 


‘ubianed: | 
Apr. 6, 1978, covering land selec-— 
Native 
Claims Settlement Act (43 U.S.C. 
$$ 1601-1624 (Supp. IV, 1974)) 
_ (hereinafter ANCSA) by Seldovia 
(AA- 
6701-B and. AA-6701-D and under. 
the Alaska Statehood Act (72 Stat. 
339 (1958) ) (hereinafter Statehood — 
Act). by the State of Alaska (A- : 
_ the decision could be appealed to: 


dovia Native caus 
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processing of easements according” 
to a recently developed easement 
identification system. — | 

On Apr. 6, 1978, BLM nibliched” 


new decisions: eefocting their action. — 
on the remand. All lands covered’ 
by this April 1978 decision were 


previously included in the -deci- 
sions of October 1975. BLM in- 
cluded in the 1978 decision:a stand- 
ard appeals paragraph stating that 


the Board. The present appeal ‘re- 
sulted, despite the fact that the 
State had. pr eviously | appealed. | 
BLM’s decision on the same land 
selections in VLS 75-14 and VLS. 
75-15. However, in the present ap- 


peal, the State challenges» BLM’s. 
— decision to convey on grounds not. 


previously raised, - 
BLM’s decision of Apr. 6, 197 8, : 


states: 


A ‘portion of the lands described are. 
located within 2 miles from the. boundary: 
of the first-class eity of Seldovia. ag it 


existed. on Deceinber 18, 1971. Seldovia. 


Native Association, Inc. is organized by 
the Natives of Seldovia, constituting the. 
first-class city. Therefore, those Jands. 
within the 2-mile limit are considered 
available for conveyance to Seldovia Na- 
tive .Association, ane (S867 43 Cre: 


| 2650.6(a):). 


The State asserts that BLM. ied 
in determining that lands within 
two miles of the boundary of the 
first-class city of Seldovia were 
available for conveyance to Sel- 
| Tne. 
under ANCSA, because: | 

1. the regulatory exception in 43 | 
CFR 2650.6(a). to .§22(1) of 


_ANCSA is contrary to the statute 
and therefore invalid; — a 
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2, even. it valid; the regulatory. 


- exception was not properly invoked 


by BLM because BLM’s decision to 


convey lacks an adequate finding of 


fact supporting use of the Se: . 


tion; and 


a BLM violated basic constitu: . 


tional principles in invoking the ex- 
ception in that it failed to give the 
State of Alaska notice and an op- 
portunity to present evidence and 
argument on the issue of. whether or 
not the exception should be invoked. 


Sec. 22(1) of ANCSA provides: 


Notwithstanding any provision of this 


Act, no Village or Regional Corporation » 


shall select lands which are within two 
miles from the boundary, as it exists on 
the date of.enactment of this Act, of any 
-home rule or first class..city (excluding 
boroughs) or which are within six miles 
from the boundary of Ketchikan. 


- The regulation challenged by the 
State provides, in 43 CFR 2650.6: 


(a) Notwithstanding any other provi- 
sions of ‘the act, no village or regional 


corporation may select lands which are 


within 2 miles from the boundary of any 


home rule or first-class city (excluding . 
boroughs) as the boundaries existed and 


the cities were classified on December 18, 
1971, ot which are within 6 miles from 
the boundary of Ketchikan, except that 
a village corporation organized by Na- 
‘tives of a community which is itself a 
first class or home-rule city. is not pro- 
hibited from making selections within 2 


‘miles from the boundary of that first’ 


class or home-rule city, unless such se- 
lections fall. within 2 miles from the 


boundary of another first class or home— 
rule city which is not itself a Native vil-. 
lage or within 6 miles from: the poynnaes, . 


of Ketchikan. . 
~(b) Determination as. 46: which cities 
were classified. as home rule or first class 


| as of December 18, 1971, and their bound- 


) “i 


“aries ¢ as of that date will be made in: 
accor dance with the laws of the State of 


Alaska. | a. peen: 
All parties en stipulated that 


the boundary of the City of Sel- 


dovia is undisputed, and is as de- 


‘picted on a map filed by BLM 


entitled “Surveyed Township 8 
South, Range 15 West of the Se- 
ward Meridian/ Surveyed Town- 
ship 8 South, Range 14 West of the. 
Seward Meridian, Alaska.” The — 


parties have also agreéd that the 
‘only lands within the 2-mile limit 


which are being conveyed to Seldo- 
via Native Association by the BLM 
decision here appealed are de- 
scribed as follows: 


Lots. 1 and 2 of: U.S. eave 4752, situ- 
ated on. a spit on the northwest shore of 


‘Seldovia Bay. 


Containing 7. 72 acres. 


ai IS8., Rk. 15 W. 


gee, 1, excluding lot 1, U.S. ‘Sis vey 317, 
U.S. Survey 954, U.S. Survey 2869, 
and Native allotment AA~-7233; 


"sec, 2, NY, EYSWY%, BYNWYSWY, 


NWANWUSWH, una Ae 
SHY, ; 


sec. 11, HY4NBY, NWYNEY, Bi. 
SWYUNEY, NWYSWYNEY, EY- 
~NEYNWK, NWYUNEYNWY, EBY- 
NEYSEY, NWYNEYSEY; | 


sec. 12, NE% (fractional), excluding 

U.S. Survey 958 and U.S. Survey. 
-- 8682; NWY%, NYSWH, NEYSWH- 
. SW, NYSEYSWY, SEY: 


Containing “approximately 1 370 acres. ‘ 


The BLM decision to convey re- 


jects a land selection of the State of 
Alaska, and rescinds tentative ap- 
_ proval. previously gr anted. to. the 7 


228 
| State of Alaska, as to the efollowing 
described lands only: 


7 7S. B. 12 W.., Seward. Meridan . 
See. 2, all; 


“See, U1, adil US. Survey: 4557 and 


ue ane lots 1 and 2: of Tract B of U. S. ey a 


- 8362; ae gs 
gee 13; all; — 
See. 16, all; | = i 
- . Sec, 17, all; es | a * 
48 See, 19, all; . era ee 
| Sees 21, ‘al; ee ee ee 
i See 22, excluding U. S. . Survey 3606; 
os ; Sec. 23 to 28, inclusive, all; 


: “See. 31 to 36, indlusive, ‘all. 


: “Containing approximately s, 465 acres, | 


‘The decision then approves convey- 
ance’ of the ‘same lands to Seldovia 


Native Association, None of these : 


~ lands, . denied to the ‘State and 


~ granted to Seldovia, are within the | 
2 2-mile limit; the lands effectively Ne 
7 transfered. from. the ‘State. to. Seldo-- 
- via cby. this decision. ,are entirely 

within T. 7 oe R. 12 W., Seward 


meridian,’ while the only: lands with- | 


- in the 2-mile limit as stipulated by 


_ the parties are within T. 9 S., R. 15 _ 
—W. and lots 1: and 2 of U.S. Survey 


 4T5Q which: are in T, po 8.) R. 15 W. 
: . STANDING or APPELLANT 


: Regulations governing: the aang: 
7 ing of parties before the Board are 
~ contained in 43 CFR 4,902. iiss 
which provides:. . 


_ Any party. who claims a property, in- 
terest in land affected by a determination | 


‘from which an appeal to the Alaska Na- 
‘tive Claims Appeal'I Board is allowed, ‘or 


DECISIONS OF THE. ‘DEPARTMENT oF THE INTERIOR» | 


lands. 
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an | agency of the Federal ae 


2 may appeal as provided in: ‘this subpart. 

_ However, a regional ‘corporation : shall 

have the right of. appeal in any: case. in- 
7 volving land selections. 


The State. appeals: conveyance to | 
Seldovia Native Association:; of — 
within. 2 miles from ‘the 
boundary of the City of Seldovia. 


However, the State’s.. appeal:is not — 
based on.rejection of State:land se- 
_-lections within this Q-milé..|limit, 
and..the State has not. in factse- 
7 es any. lands within: 2 miles.of | 
the City of Seldovia. Therefore, be- 
fore reaching the, substantive ques- _ 
_. tions. raised..by this appeal, the - 
Board :-must: first: decide whether or 
: not-the State has standing oto appeal aa 
7 pursuant. to’ the ‘regiilations con- 
| tained 1 in 43.CFR 4. 902. Cm 


-'The-parties.were given ‘the oppor- _ 
tunity to brief this -point, after a 


conference held Oct. oF, 1978. The 
‘memorandum of conference’ states: 


: The. Board raised the point ‘that the de- 
cisions appealed in ANCAB #. VLS 78- - 
420 arise from: ‘Seldovia Native. Associa~ 3 
tion’ S selection applications “AA-6701-B a 
& D and the State of Alaska’ Ss selection | 
application A-0509038, | 
‘Tt appears from the record that the lands 


within two miles of the City of. Seldovia, 


granted. to Seldovia Native Association | 
. in. decisions based on AA-6701-B & D, 
i are located. within Townships 9. South, 


Range 14 West; g South, Range 15, West; : 


8 South, Range 14 West; and 8 South, 
Range. 15. West, S.M., while the lands 
rejected in the State’s ‘application A~ 
050903 are entirely within “Township. 7 

_ South, Range)12.W., S.M. The State se- 
lection does: not appear to be within two 
‘miles of the City of Seldovia. Therefore, | 


the Board: questions whether the. State - 


has standing to raise issues. involving _ 
lands within the two-mile limit inthis ap- 


State. 


, ; peal s since | i State sige not appear to. 
nae claim a ‘property interést in lands within ie 


the two -mile limit adjudicated i in the deci- 
sion. being appealed. nate 


~The State. responded { oe ‘their 


Application A-050903. did not; cover 


eS ay. lands within the 2-mile limit : 
Peg but contended they nevertheless shad | 
ar om. property. interest, sufficient for 


standing, because under. the Alaska 


— Statehood Act, supra, the State 
: might in the . fature ‘select. lands 
within two. miles of the City, of 


Seldovia. 
In appeals. from administrative 


_ pursuant; to 43 CFR 4.700. (1973), 


In. -1975,. 


to. o. “[aJny.. party; who. claims.. = 


eee interest: inland. affected 
by a determination _ from which 
an appeal. to ‘the: Alaska, ms Native 
Claims. | 
7  Jowed #42 =. : 3 
Phe: State. argues ‘that: its aoe ; 
ee to select land, which made it a 
_ “patty aggrieved” under 43 CFR 
4400; also makes it a°party “who 
Ent claims: a property. interest ‘in land” 
under 43 CFR 4.902; in-particular — 
the State asserts chair right, under 


ci age | ‘Board. al- 


: § 6(a) of the Statehood ‘Act; to se- 


lect: 400, 000 acres of. land: adjacent, 
ee communities for prospective:com- 
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manity ‘and eat ‘purposes. : 
Most. of. the: State’s entitlement 
under: § 6(a): has not: yet. been. ser. 


lected. If land..within. two miles. of 
the City of Seldovia pass to Seldo- 
Via, Native. ‘Association, Inc., they: 
-will.no longer ‘be: available for State - 


selection. - ists 
Finally, ai since the State. fee hive | 


a. property interest in'selection — 
—A-050903,:-which: was rejected by: 
‘the decision here-appealed, the State. - 


asserts standing under’ the: expréss 
language of 43° CFR 4.902, even - 


ae findings on village eligibility, the. though the rejected State land selec 


| Board _ ruled that the State had. 
ott standing as a “party aggrieved,’ ee 


tion is not within two miles from: 
the City of Seldovia and is com- 


- pletely unrelated: to an. appeal 


based on similar rights of, future grounded: in allegations of BLM | 


selection. under the Statehood -Act. 
This ruling was upheld by. the ~ 
courts and is now cited by. the 

sec. 4.700 was - 
aes superseded. by sec. 4,902. (40 - FR- 
88172 (1975)), the regulation. now 


in effect, which grants standing ee ific diy the Secretary. of the In- | 


error in ee the 2mile 


Limit. 


Seldovia desponds’ ‘that standing : 
regulations in 43. OFR 4.700 are no | 


longer applicable. and this. appeal . 
is governed. by regulations in sec. 
4,902. Since Seldovia, is.a. village 


terior. for benefits. under. ANCSA, 


the State has no right to select lands — 


within. two miles of. Seldovia be-. 


eause such Jands have been with-| | 
_ drawn under, the. provisions , of 
§ 11 (a) (2).;: therefore the State is. _ 
neither “an aggrieved party” under 


sec. 4.700 or. a party. “who claims a ; 
property interest i In land” ‘under sec... 


4 902. 


-Itis the position of BLM ee ie : 
State must claim a property interest 
in land within 2 miles of the bound- 
ary of Seldovia in order to have i 7 


_ standing. The State’s reliance on 


Koniag, Tne. v. Andrus, 580 F. od | 


601 (D.C. Cir. 1978), is misplaced 
tin that the issue before the court 
“was the standing of the State as a 

“party aggrieved” under 43 CFR 


‘4.700, not as a party claiming a 
“property interest” under 43-CFR — 
4,902. Sec. 4.902 confers automatic 


standing upon Federal agencies and 
‘regional corporations regardless of 
whether these entities claim a prop- 


erty interest in land affected by the 


decision appealed; if the Board 
adopts the.State’s position that its 
possible future land selection option 
under the Statehood Act constitutes 
@ property interest, the State will 
also have automatic standing to ap- 
peal all land selection decisions, 
which exceed the clear language of 
the regulation. 


| DISCUSSION 


' The standing requirement in 48 
CFR 4.902 focuses on an interest in 
Jand claimed by an appellant, and 
on the relationship between that in- 
terest and the “determination” be- 
“ing appealed, That “determination” 
rmay be a decision to convey to a Na- 
“tive corporation its entire entitle- 
“ment of land, or it may bea finding 
contained in an a decision, which 
affects only a small part of the land 


approved for conveyance, It is the 


Board’s policy to segregate lands in- 


volved in each appeal, releasing the 


remaining, unaffected lands from 
adjudication and allowing them to 
be conveyed without delay. 

With the agreement of the State 
and: Seldovia Native Association, 


approximately 1,870 acres of land 


_ DECISIONS or Tae DEPARTMENT OF THE INTERIOR 


ore in T. 98., BR. 15 W., Seeacd 
| meridian and 7. 9 acres of ‘land lo-. 
cated in T. 8 S., RB. 14 W., Seward 
- meridian, lots 1 and 2 of U.S. 
Survey 4752 have been so segre- 
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gated from the remaining lands i in- 
volved j in the decision appealed. 
The | only determination here 
under appeal is that Seldovia Na- 
tive Association 1 was entitled to con- — 
veyance of lands located within two — 
miles from the City of Seldovia. 


The lands seoregated, described © 


above, are clearly affected by that — 
determination because they are. lo- 
cated within that 2-mile limit. 
- [1] The Board now focuses on the 
nature of the interest claimed by 
the State of Alaska in such lands, 
The State’s claim is not based on 
the State’s selection of such lands 
nor the State’s receipt of tentative 
approval for the selection of such 
lands: under the Alaska Statehood 
Act, supra. The State has filed no 
land selections within the lands in 
dispute in this appeal. Therefore the 
State cannot be found to claim a 
property interest in such lands by - 
reason of a prior selection. : 
The State asserts that their ou 
under the Statehood Act to select 
lands throughout Alaska, consti- 


tutes a property interest in the dis- _ 


puted lands, within the meaning os | 
43 CFR 4.902. 


[2] Regulations j in 48 CFR 4. 909, o> 
conferring standing on “any party. 


who. claims a property » interest” 
were promulgated in August of 
1975. The Board has since ruled 


that the appropriate test of stand- 


ing to appeal is not whether a per- 
son is an “aggrieved party,” but 
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‘whether a person “claims a prop- 


erty interest in land affected by a 


determination from which an ap- 
peal to ANCAB is. allowed * * *.” 
(Appeal of Sam EB. McDowell, 2 
-ANCAB 850 (Mar. 28, (1978)).. 
The court’s ruling - in K oniag, 


Ine. y. Andrus, supra, is not con- 


trolling because it construed the 
earlier regulatory requirement that 


a party be “aggrieved” in order to - 
have standing, rather than the pres- 
ent. requirement of a ale 


Interest.” | 


_dudge Bazelon, ; in his concurring 
| opinion, emphasizes. this point. by > 
comparing the two standards. After 


concluding that “* * * judicial and 


‘administrative - standing are con-— 


— ceptually distinct * 8 in Honiag, 
Ene. V. Andrus, 580 F. 2d 601, 614 
(D.C. Cir. 1978), he states: 


The aarune point in dbietniuine ad- 


ministrative standing should be the lan- 
guage of the. statutes and regulations 


that ‘provide for an administr ative hear- it 


ing, appeal or. intervention. To ‘be sure, 


these sources frequently provide no cri- | 


teria for. determining standing, or speak 
in vague terms of persons “agg rieved,” 
‘affected, ” ‘or having an “interest’—in 
‘which case they. are of little assistance. 
“On. occasion, however, the .applicable 
- Statutes: and regulations: do supply spe- 


cific criteria for determining standing, in _ 


which case they. should of course” be 
controning: | 


An example of : a regulation ‘supplying , 


relatively precise standards is 43 C.F.R. 
-§ 4.902 (1976), part of the new. regula- 
tions on ANCSA hearing procedures pro- 
mulgated after the hearings in the instant 
-caseS ‘were completed. ‘This Section 
, provides: | . 
“Any party who claims a property in- 
terest in land affected by a determina- 
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tion from which an appeal to ‘the ‘Alaska . 
Native Claims Appeal Board is allowed, 


or an agency of the Federal Government, 


Inay appeal as provided in ‘this: subpart. — 
“However, a regional corporation shall 


have the right of appeal in any case © 
involving land selections.” , | 


This regulation quite clearly establishes 
three classes of persons. who have stand- 


1S: those asserting a property interest in ; 


land, federal agencies, and regional eor- 


porations. in land selection cases. It thus | 
provides fairly objective criteria that can 
be applied without recourse to a more — 


. refined analysis. 
; [Footnotes omitted] 


The ‘question is whether the 
State’s right, under the Statehood 


— Act, to sleet lands within 2 miles 
“from the boundary of the City of 


Seldovia, at some indefinite time in 
the future, if in fact the State de- 
cides to do SO, constitutes a “prop- 


erty interest in land” as contem- 


plated by 48 CFR 4.902. | 
The Board concludes that it does. | 


| In cases es involving BIA seeeione 
on village eligibility, appealed to 


the Board under the “party ag- — 
grieved” standing requirement, pro- 


cedural regulations implied that’ | 


the State ne standing. The Court 


noted in Koniag, Inc. v. Andrus, 580 _ 
F. 9d 601, 608 (D.C. Cir. 1978) : 
The regulations pr ovide that the BIA 


decisions are to be served on the village 


affected, all villages within the region, 
all regional corporations and the State 
of Alaska, 43 C.F.R. § 2651. 2(a) (2), (4), : 


(8). We interpret this requirement as — 
evidence thatthe Secretary regarded 
these parties as potentially aggrieved if 


a village were wrongfully determined to 
be eligible or ineligible. We agree with 


the District Court that the interest of 


Alaska in these two cases is conjectural 


; os at best, but we emphasize we are not deal- 
. 4 ing. with Article III considerations here ; 
or rather, the inquiry. is. whether the Seere- 
. tary has violated his own regulations. In 
oe light of. the broad. reading which the Sec- 
retary, has" ‘given. the term “party. ag- 


grieved” we cannot say. that permitting 


Alaska to appeal in the cases of Solomon | 


; and Alexander Creek was: a plainly érro- 


a neous: interpretation of the’ ‘Tegulations. 


| » Regulations requiring ‘publication 
? “ot ‘BLM decisions on land selections 


- do not: require : service of BLM deci- 


“sions on the State in all’ cases, al- 


though service is required. on. the | 


appropriate regional corporation 
-and Federal agencies of record: 


(§.2650.7 Publication. 7 a _ 


(@) ‘For.all land selections male under _ 


‘the’ act, in order to give actual notice of 
the decision of the Bureau of Land Man- 


“agement proposing’ to ‘convey lands, the - 


“decision shall be served on all known 


“the appropriate regional corporation, and. 
“ADY Federal agency of record. * % bi . 


- These. regulations: do. not. ney 


“that. the State automatically. claims 


a property. interest in all selectable 


Jands within the State, whether — 
selection rights have been. exercised 


ior: not.» 


- other than. a: regional corporation or 


an agency of the Federal Govern- - 
, “ment, must make. a'claim of prop- 
Jerty interest in Jand affected by a. 
determination appealable to. this 


"Board. (Appeal of Lois A. Mayer, 
BR ANCAB TT (Aug. 17, 1978)). 

. The term “property interest” is 
- ‘not. defined in applicable regula- 
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To have: standing t to: Reaee an ap- | 
-peal before this Board, an appellant 
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tions and does not, phave a single pre- _ 
_cise meaning.; 


‘Not every. nteeer in a » particular 


object j 1s necessarily , a ‘property in- 
terest, although such an interest 
“may be a valuable right, Whether ao 


claimed’ right can. be considered. a 


“property inter est?” depends on the : 
“nature of the right. * | 


“Property” has: been defitied as | 


“the right and interest: which a man © 
has in: lands' and ¢hattels-to the ex- 
clusion: of: others.” (Ralston Steel 
Car Co. V. Ralston, 112 Ohio St 306, 


147 N.E. 518, 516, 89 oe 884 


(1925). 


| The common ‘a law oneent of} prop- 


| erty is the right. of any. person to 
possess, use, enjoy. and dispose of-a 
thing. (Willeow v. Penn. Mut. L. 


Ins. Co. 857- Pa, 581,. 55 A. 2d. bal, 


, be served on all Im 174 ALR 220 (1947)).. 
‘parties .of record.:-who claim:to: have a — 
property interest or other valid existing © 
Tight. in land affected by such decision, 


It is well settled that a. mining 
claim is a property right, which 


may not bée- declared invalid ‘with- 
out due process of law. (Onited 
States v. Keith V. O’Leary, 63 LD. 
841 (1956) ; Adams.y. Ve: aid | 
_F, 2d 29 (9th Cir. 1958)). | 


“A soldier’s additional Eenpetael 


right 3 is a property right and may be — 
assigned (Webster v.. Luther, 168 
U.S. 331. (1896) ).. However, in 
-order to be a: “property right” the _ 
— right'to a soldier’s additional home- — 

“stead must be asserted in ‘relation to 

_ lands properly classified as suitable 
for selection for this purpose; thus - 
applicants for land selected -under 
the soldier’s additional homestead 
laws are not entitled to a hearing 


under the Administrative. Proce- 


dure Act. where the right of the ap- a 
| plicant to select.an additional entry 


4g. es re the Pane issue is. 
whether, the - land, selected . can. be 

| properly. classified . as. suitable. for 

selection. under. the, ‘Acte, , Ferris. By. 
- Boothe, 66, I-D...395,: 398., (1959)).. 

; - Similarly, the. Department has. i 
: frequently. denied - the right. of a. 
mining. claimant. to. a hearing to. 
determine. the propriety. ‘of a-with-_ 
drawal of land from. mineral entry. 


made prior to his first attempt to 


make a location on the withdrawn 
land. (Dredge Corp, 65 LD. 836 = 
8884889 (1988). : 
- _ “Roncompetitive oil’ and ‘gas 


Lie be 


However, it fais’ ‘been held: Fepeat.! 
_. edly that a mere offer for.a non- 
; competitive oil and gas lease creates: 
no property interest in the appli- 
cant. (Arctic. Slope/ Western, Arc-_ 
Eastern/ Central, 


the Slope... 


-_ “ANCAB: RLS 76-11(A)- (MM), 
-ANCAB. RLS. .76-12(A)- -(0),, 


- BLM. F-19148. et. al. (1976) ).. 


The Board has ruled that. ‘mere 
_ assertion of a recreational use of a 

bank of a river by an appellant does: 
: not by itself constitute a claim of. 


“»oroperty. interest” -as required. by 


. 43 CFR 4.902,. (Appeal of Sam i. : 
-. McDowell, supra, at'355.)- 
An assertion by an ‘appellant Aer | 
a village. corporation, might alter. its — 
selection pattern if an appeal. of an. 


entitlement determination | is suc-, 


— cessful, is insufficient to. show that, 
an. appellant’s property interest. in. 

~ land is affected. by a determination, 
- appealable to this Board as required 


by 48.CFR Part 4, Subpart J, Sec.. 


4,902, when the. village corporation : 
a6 would be entitled to “select the dis- 


APPEAL OF. STATE: OF ALASKA: 
; Arid i, (1979 fas. 


— 


“puted, ad: tees. of. the eon 
come of an appeal from the entitle- | 


ment determination. (Appeal. of - 


Omar. Straiman, | 2, ANCAB 329 
(Mar. 28, 1978.)).. | 


Ih. Appeal of, State of Alaska, 3. 


ANCAB 11, 85 1D, 219, (1978), the : 


State. ‘appealed B: BLM decision to 
convey, certain lands toa Native vil- 


lage. corporation. under ANOSA., 
The State, asserted title to the dis- 


puted . lands. Alternatively, the 


‘State claimed that the lands were. , 
~ not public lands available for con-_ 
veyance under ANCSA . because — 
_ they were withdrawn for the benefit | 


of the Alaska Railroad. and no. de- 


termination had. been ‘made. under 
§ 8(e). of ANCSA, establishing the. 


smallest practicable. tract needed by. 


the railroad. The Board found that. 


the State did not have title. As, to’ Bs 
the 3(e) 3 issue, the Board found: 


‘The final issue raised by the appellant | 


in the original brief inyolvedthe failure 
of the Secretary. to make a. sec, 8(e): de- 


termination, of the lands in-issue prior to 7 
Eklutna’ s ‘selection thereof. However, in — 
the absence of any interest i in the landsin © 


issue the appellant has’ no ‘standing to 
raise the necessity of a 
“mination. : 


sec. 3 san deter- x 


8 ANCAB 11, 19, 8 LD. 219, ‘224-295, 


Similarly, “where the ‘Secretary 
had found as a matter of law that — 
a noncompetiive: oil and: ‘gas lease 


offeror had no property interest in. 
his offer, the Board found that an 


offeror for. a noncompetitive. oil and 
gas lease did not have standing un- 


der 43. CFR 4,902:to appeal either a. 
BLM decision to.reject his lease of- 
| fer, or a. BLM, decision to. issue. a : 
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conveyance toa} Native cor poration ‘ 
under ANCSA. (Appeal of Jerry 
Roach, 2 ANCAB 277 (J an. 26, 


1978. ) 

[8,4] While a “property interest” 
sufficient to confer standing under 
sec, 4.902 need not be a vested inter- 
est, it may not be completely specu- 
lative. It is the Board’s conclusion 
that where the State’s “interest”? in 
a particular tract of land is based 
only on the possibility of a decision, 
at some future time, to select such 
land in preference to other land un- 


der the Statehood Act, the State’ Ss 


“interest” is too speculative to con- 
stitute a “property interest” under 
43, CFR 4.902. 

‘Therefore, | the Board. ‘poncludes 


that. the State lacks standing to. 


_ bring this appeal, and the ae is 

_ hereby dismissed. 

This represents a unanimous de- 
cision of the Board. 


Jovirn M. Bese ae 
Chairperson, Alaska Natiwe 
Claims Appeal Board. — 


Axrear. F, Dunnrne, | 
Board Member. . 


Lawrence Marson, 
Board Member. 


- MILTON D, FEINBERG 
BENSON J. LAMP 
(On Reconsideration) 


40 IBLA 222 
| Decided A pri? 11,1979 


~ Reconsideration. of Board decision, 37 
IBLA 39, 85 I.D. 380 (1978), revers- 
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ing : a decision of the New Mexico State 
Office, ‘Bureau of Land Management, 

dismissing a protest against the award 
of any priority rights to the successful. 
drawees of one simultaneous oil and 
gas lease drawing, and dismissing an 
appeal from a rejection of an oil and 
eas lease offer for failure to accompany 
the drawing entry card with the 


agency statement Fequited by 43 CER 
7 3102. 6-1. NM 29826. : 


: Becisioi eee 
1, Administrative ade 7 Gen- 
erally. — Administrative Practice — 


Bureau of Land ‘Management—Oil and 
Gas Leases: Applications: Drawings 


| Established and longstanding: Departmen- 


tal. policy relating to the administration | | 


of the. simultaneous | oil and gas leasing - | 


system, pr emised “upon regulatory inter- 
pretation, is. binding on all employees of | 
the Bureau of Land Management, until 
such time as it is properly changed. > 


2, Oil and Gas Leases: Applications: 
Generally—Oil and Gas Leases: Appli- | 
cations: Drawings 


The essential requirement of the simul- 
taneous oil and gas leasing system is that - 
all properly filed offers be afforded equal 
opportunity to obtain a lease. Where a 
system effectively excludes a lease offer 
from consideration, such a system is arbi- 
trary and capricious. 


APPEARANCES: James W. McDade, 
Esq., McDade and Lee, Washington, 


D.C, for appellant Lamp; David H. 


Wiggs, Jr., Esq., and Darrell K. Wind- 
ham, Esq., Kemp, Smith, White, Dun- 
can & Hammond, El Paso, Texas, for 
appellant Feinberg; William  R. 
Murray, Jr., Esq., Office of the Solici- 
tor, for the Bureau. of Land Manage- 
ment. . 


~ Office, 


(ON: : | | 


Py - MILTON: D. FEINBERG, BENSON J; AMP. 935° 

: _ RECONSIDERATION) - ; ; 
Aeris 11, 1979 : 

7 : _OPINI ON BY ee sponse to. the State Office de sion . 

_ ADMINISTRATI VE. J UDGE. : of Mar. 9, 1977. By decision of Apr. . 

7 BUERSKEI 8%, 1977,. the State Office rejected. 


“INTERIOR BOARD OF 
_ LAND APPEALS 


On! F eb. 8, 197 T, a ewe entry 
card (DEC), for’ one ‘Benson. J. 


: Lamp was drawn with first priority a 


for parcel No. NM 396 in the Bu- 
reau of Land Management (BLM), 
simultaneous oil and gas lease. draw- 
Ing in. New. Mexico. The offer was 


assigned serial number NM 29826, — 
| IBLA 39, 85 LD. 380, this Boaré. 


On Mar. 9,. 1977, the New Mexico 


State Office, BLM, issued a decision 
_ ‘requiring additional information as 


a prerequisite to the i Issuance of the 
oul and gas lease. 


‘Certain entry. cards, Kone ine | 


been excluded from the original 
drawing, and another drawing had 


been held on Feb. 15, 1977, which 


included all of the entry cards. The 


offer of appellant Milton D. Fein- | 


berg was drawn with first priority 
at this new drawing. Under instruc- 
tions from the BLM Director’s 
appellant Feinberg was 
given no priority inasmuch as his 


card had not been one of those — 
7 originally excluded from. the draw- 


On Mar. 2, 1977, appellant 
| Feinberg protested the issuance of 


the oil and gas lease to appellant 
Lamp, arguing that the results of | 
the second drawing should control. 
leasing priorities. On Apr. 6, 1977, 


| the State Office dismissed Fein. 


berg’ s protest. - 
On: that same date, appellant 


ae submitted evidence | in re- 


“peal. of appellant Lamp. 


Lamp’s lease offer because the offer 
had: not been accompanied. by the 
statement required — Py. ‘48 CFR 


3102.6-1, 


On May 1, 1977, ree Fei ein- 
berg filed a notice of appeal from 
the April 6 decision dismissing his 


‘protest. On May 12, appellant Lamp 


filed: a. notice of appeal from the 


April 27 decision of the State Office. 


By. decision of Sept. 18, 1978, 3f 


reversed: the decision: of the State 


‘Office rejecting appellant -Fein- 


berg’s protest and dismissed the ap- 
The 
Board’s. decision was premised on 


two discrete factors: ( 1) the proce- 
‘dures adopted by the Director, 


BLM, were contr ary to longstand- 


ing Depar tmental policy and were 
thus a nullity ; and (2). even assum- 
ing that the Director, BLM, was 


vested with the authority to clanes 


“such policy, the drawing procedures 
adopted by the Director were 2 arbi- | 


trary:and capricious. 
On Nov, 10, 1978, counsel for ap- 


pellant Lamp: requested that the 
Board reconsider its decision. Sub- 


sequently, the Office of the Solici- 


tor filed an appearance on behalf of © 
the Bureau of Land Management 


and similarly requested reconsider- 
ation of the Board’s decision. By 
Order of Dec. 13, 1978, the Board 


granted the petition and afforded 


all parties a further opportunity to 


file briefs with the Board. Attor- 


a oa neys for. sppellant Feinberg now 
upon filed a brief in support of the 
‘original ‘decision: “We have ‘¢are- 


2 filly considered the matters raised 


| in the’ respective briefs,’ and while 
. “we ‘feel. that: some- ‘Slabotation: and 


i clarification of our original decision 


is necessary, we are nevertheless of - : 
that both. the Federal Land-Policy 


and: Management: Act: of: 4976, Act 
of: Oct: 94, 1976; 90-Stat.. 2744, 43 | 


_the opinion that our earlier decision 


- correctly | ‘decided ‘the ‘instant’ ap- “ 
peal. Accordingly, we ‘reaffirm that 


decision © ‘for ie: reasons’ set out 
below. ae er 
Our decision. of + Sepis 18, “1978, 


wag “grounded ~ on two separata | 
bases. In-order to fully’ analyze 1 the 
arguments made on reconsideration 7 
we will examine these — 


seriatim. 
[1] The first point of our orig’: 


nal decision was that prior Depari- 
mental policy required that a new 
drawing be held to establish priori- — 
ties where a drawing entry‘card had _ 
been omitted from the drawing. J di. 
at 42-43, 85 ID. at 381-82. It hav-_ 
ing beer: ésablishéd Departmental 
policy, the Board’ accordingly held - 


‘that the Director, BLM, was with- 


out authority to ‘change this policy. | 
‘ Both appellant Lamp. and’ the. 
Solicitor attack this analysis | for a 
number of reasons. Both admit that — 
‘past practice required the holding 
of a new drawing to establish prior-— 
ities where a drawing entry card 


% had been. omitted from the original 


but rather was. merely: a Bureau 
policy which was the subject of De- 


| partmental. approbation, and was 
| therefore amenable to-chang ge at the 


"DECISIONS oF THE: DEPARTMENT. OF aes ‘INTERIOR 


‘gation (OAT). 
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Barat level. As the brief He the | pe eas 
Office of the Solicitor contends: | 


“The redrawing procedures were 2 


: program: ‘decision, never ‘codified: an 
regulation, which: received legalap- 
proval at the Departmental. adjudi- tags 


cation. level.” | Solicitor’ 8 Brief at 6. 
Appellant. Lamp argues further | 


U.S.C. § 1701 eb Seq. (1976), and the 
Departmental Manual ‘(see 235 DM. 


141A), »provide: the BLM Director — 
_ with the authority. to. establish De: 
-partmental «policy ‘-over } matter 
within his. jurisdiction. Addition: 
ally, appellant: Lamp. contends that 
the: changes: which : the: ‘Director, 
BLM, sought to effectuate. had been 
“recommended by the Office of Audit 
and Investigation, and approved by 


the’ Assistant : coe for ane 
and Water: Resources. - 

~ As -regards these last contentions 
thé Solicitor’s Office expressly. noted 


_ its disagreement with: — ees 


of appellant. Lamp: 


The Lamp, petition suggests that the Di- 


rector’: S action here is beyond the juris-. 
diction: of the Board: The. Lamp petition 


also argues that: ‘the, Board cannot, -.re- 
view: ‘procedures which. are based on a . 
report of the O'ffice ‘of Audit and Investi- a 


fe EBay. ea gr aty Pate: GES on OEM et ea ae ee Mane EE 


terminations “put also « of - ‘Secretarial 
decisions, Such.an interpretation : is eon- 


2, trary. to. Departmental. policy. All legal 
| drawing. Both argue, however, that — 
this was not Departmental policy, 


functions. of the Department. are ‘dele- 


gated to. the Office of the Solicitor, the 
7 Office of Hearings and Appeals and the 


Office of Congressional ‘and Legislative 
Affairs. See Secretarial Order No. 3028. 


The alleged silent endorsement of ‘the = - : 
Assistant Secretary, Land and Water J ne a 7 


This | would | ‘give. such 
reports the status ‘not only of legal'de- 
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sources,: cannot elevate recommendations a 
of. OAL. to ‘the: ‘Status of. “Secretarial 


2 decisions. 


Solicitor’ 8: Brief at cw 


“Initially, we wish to ne it clear | 
ee ; diet we agree that not every: deci- 
Poe ‘sion In:which: this Board affirms ac- 
tions: of. the’ BLM. . establishes 
: Departmental policy.. There. are 


“numerous areas in which BLM. can 
“properly select from a. wide: range 


of possible actions in attempting, to. 
: carry: out 4, desired. policy: Affirma- — 
‘tion by. TBLA- does not cement such - 
‘a free policy choice. into Depari- 
- mental. policy’ which. can. only; be 
altered at.the Departmental. level. 


It merely’ represents, appellate con- 


= ‘currence: that the selected. option 


was. reasonable. and not contrary. to 


, law. or regulation. vor 
, On the-other hand, hen the ap- 


2 pellate. Boards of OHA interpret. 

7 regulations, statutes ‘and Depart- 

~ mental. policies : as requiring or pro- ° 

| hibiting certain actions, such inter-~ 
pretation establishes. Departmental ; 


| policy which is fully binding upon 


the Bureau until ‘such time as it is 
Ae altered by competent authority. 
+ The crucial lins- of. demarcation 3 
; fens to the éxtent to which the 


Board’s decision is premised: on: in- 


oe terpretations. of. statutes, regula-— 
tions, and Secretarial policy state-_ 
_ ments, as opposed to consideration — 
of a range of policy options, any 
one of which might be permissible, 
Our. original decision’ failed to. 
explicate fully the. original . basis” 
t for the various decisions. which held | 


‘Solicitor | 
, pressed by the appéllait therein, 


‘Leonard 'H. Treiman, 
| (October 4.1963), wherein the As- 
- sistant Solicitor expressly déclared: 

“There may be other methods of 
handling situations where offers are 
“omitted from drawings but in the — 
absence of a change in the regula- 

sata they. my. not be ae to 


that the omission i a DEC n neces- = 


sitate. a new. drawing. in which all 


offers. are. included. to establish 


a ee. priorities, aa 


_Assuch an analysis will show. the | 


“Department's policy. has — always 
been premised on the wording of 
the regulations relating to simulta- 


neous drawings. Moreover, the ap-- 


plicable regulations. have not been 
- substantially altered s since the origi- 


nal decisions. __ 
In Maz H. Chnistensen, “A-29708 
(Sept. 17, Me ne Assistant 
“noted © argument, 


that under - ‘the mathematics of 


: probability a, successful offeror i ins 
oa first drawing. has Jess chance to 
‘be drawn. first.im the second: draw-_ 
_ ing than do’ other offerors. He re- 
- jected this argument, ‘noting: “As. 


the Bureau has pointed out, regu- © 


lations 43. OF R 192.43(e) and 995.8 © 
expressly provide fora drawing to 
determine ‘an- applicant’s priority — 
and not a series of drawings. Thus 
the mathematics of | “probability a 


cannot control. this situation since. 
the result would be @ drawing pr0~ . 


_ cedure contrary to the regulatory — 


provisions.” (Cianons: omitted ; ; 


italies supplied.) - 


This position. was ae in 
A-29579 | 


238 
aavines held under the existing. 
regulations.” (Italics supplied.) 
The regulation to which these 
two decisions refer was originally 
found at 43 CFR 295.8 (1963). The 
‘regulation provided, 
parts 
Unless ‘otherwise pnadiaed in a par- 


‘ticular order, or regulation, applications 
‘which are filed simultaneously will: be 


processed 1 in accordance with the follow- 


wing rules: 
Ga) All such. aaolieacons received will 
“be examined and appropriate action will 


- be taken. on those which do not conflict 


in whole or in part. 
(b) All such applications which con- 
flict in whole or-in part will be included 


in a drawing which, except as provided | 


in par agraph (ec) of this section will fix 


the order in which the applications will = 


be processed. 


(1) Notwithstanding the provisions of 
paragraph (a) of this section, the priori-— 


ties of all applications or offers to lease 

-tiade and filed in accordance with the 
« * * Tsimultaneous procedures] of this 
chapter will be determined by public 
drawing: whether. -or - not a are in 
-e€onflict. 


(c). All applications included in the 


drawing will be subject to any priority 
to which any. particular applicant may 
‘be entitled on account of a preference 
ight .conferred by law or regulations. 
[Italics supplied. ] . 


While various: changes and re-- 


codifications have occurred since 
1963, the essential thrust of. the 
regulation has remained unaltered. 


Thus, 43. CFR. 1821. bee) now 


provides: 


“Whenever it is nese ae the pur-- 


poses of: the regulations inthis chapter, 


to determine the order of priority of 


documents which 
‘such 


ponsideration among 
have - been simultaneously filed, 


: order: of priority will be established by . 
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to instruct the State offices to. 
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a nee open to public view. _ Uitaties 


“Supplied. ] 


Thus, ‘under well salad prece- 

dent, the nature of the redrawing — 
which occurs after the discovery of _ 
an omitted card cannot be changed — 


absent . remedial Departmental ac- 


tion.t 

As sponta the eouaitons a ap- e 
pellant Lamp relating to the action,. 
or nonaction, of the Assistant Seere- 
tary, we feel that these arguments 


were best answered 3 in the portion of 
the Solicitor’s Brief set forth supra. 


The Solicitor’s Brief points out 
that the past rulings of the Board 
holding that omission of a drawing 


entry card voids the drawing are 


contradicted by two cases which 


permitted a defective drawing to 
stand after the discovery of an 


omitted card. These two cases are 


Esther Bosworth, A-30903 (Apr. 1, 


1968), and. John L. O’Brien, A~ 
30416 (Apr. 8, 1965). In the former 


case, the individual whose card had 
_been erroneously excluded from the 


drawing had failed to appeal from 
the rejection of her offer, while in 
the latter case the applicant had 





1 That such ection amendment was 


contemplated is made clear in the comments 


of BLM in response to the OAI report. After 
discussing various changes which BLM would 
seek to. implement, the: following statement 
appears: “We expect this change to require 
publication » of amended regulations which 
cannot be accomplished in less than six 
months. In the meantime, however, we intend 
make. this 
change pending publication of the. amended 
regulations.” | 
Thus, ‘while - recognizing - the necessity . of 
amending the regulations, BLM nevertheless 
sought to effectuate the desired result without 
recourse to the proper procedure. This attempt 


-we hold to be a nullity. See. Arizona Public 


Service Co., 20 IBLA 120° €1975), 
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- subsequently winder his offer. 7 
_ In both instances the results of the _ 
original drawing. were validated. 


The Solicitor therefore argues that 
a defective drawing is not void but 
merely voidable. | 


We need not decide this seas : 
conflict because even were we to as- 
sume that a defective drawing was 
_ merely voidable the ‘position of 

BLM would not improve. As the de- 
cision in Hsther Bosworth, supra, — 
noted: “{ T]t i is only the omitted of- | 3 
ment in matters of policy for the | 
| judgment of those to whom. policy 
formulation is entrusted. At the 


feror’s right to participate which 


would require. the first drawing to 
be vacated. When he no longer has. 


a right to demand a new cece 
ve is uo reason to vacate the old 
drawing and hold a new one.” Thus, 


even if the old drawing is voidable, | 


it is voidable at the option ofthe 


applicant whose cards have been 


omitted. In the instant case, no 
action of the applicant can be de- 


scribed as waiving his right to a 


new drawing. ‘Indeed, a. second 
| drawing was. held in this case. Thus, 
regardless -of' whether the. first 


an awing is termed vdid or voidable, | 


it is cleat that subsequent actions ~ We assumed that the DEC of Har- 


ris was later discovered to have been 
_- improperly omitted from the draw- 
“ing. A new drawing was thereupon 
[2] The second basis of our eee 7 ae ae ae 

earlier decision was that the new. 


voided the first drawing. Accord- 


ingly, we reaffirm our previous hold- | 


ing as herein explained. 


method was arbitrary. and capri- 


cious. Both appellant Lamp and the 


Solicitor attack this. conclusion? 


2The Solicitor’s Office also requests that, 
if we reaffirm our first. holding . we . should 


vacate our second holding contending that it 


“is not an a of | a regulation but 


eat Lamp. ae out that 


BLM intends in the future to use 
blanks in place of actual cards and 


thus the situation to which our orig- 
_ inal decision referred will not-occur. 
~The Solicitor’s Office, for its part, 

concedes that. the. new system is not: 
a, perfect solution, but argues that it. 
does represent “the maximum fair- 
ness to the most paves im the 

; drawing. " | 


It is decidedly noe ie province | 
of this Board to substitute its judg- 


same time, however, when this. 
Board had determined that a policy 
achieves results that. are arbitrary 
and capricious, it is the duty of the 
Board to delineate the area. of our 
concern. Upon reexamination of 


__ this question, we remain firmly con- 


vinced that the new procedures a: are 
arbitrary and capricious. | 
In our earlier decision we hypoth- | 


-esized. a. situation in which the re- 
_ sults of a first drawing were as fol-_ 
lows: 1—Smith ; 2—Jones; 8—Doe. 


a construction of the Secretary’s authority to 


» Manage the oil and gas leasing program * * *, 
‘The Board has considered neither the merits 
“nor deficiencies of alternate redrawing pro- 
"cedures as compared to either the old proce- 
dures or the: new ones.” Our earlier decision, 
“however, was not premised on a weighing of 
_. possibilities but an affirmative finding that the 
. specific procedure adopted by BLM was arbi- 
> trary and capricious, 
grant the Soliciter’s Office request. 


Thus, we decline te 


second : drawing. ° Applying © 
- “prindiple to the above hypothetical, ie 
when Hartis‘is drawn second itis - 
presumed that he would have been. 

drawn second ‘in the first drawing — 
_. -but for the fact. that: his card had 
- . been improperly omitted. However, 


"s held 3 in which the ‘following priori... 


ties resulted: 1—Jones; . 2—Fatriss Ss 
8 Doe. We’ noted: that: under the - 

“procedures advocated in the instruc- 

tion memorandum the final priori- © 
9— Har- 
ris; ‘3—Doe. This we: ‘held: to” be 
"improper becaiise’the effect of the — 
oe procedure was the’ ‘essential exclu-- 


oe ties would be: 1—Smith; 


sion of the DEC filed by Jones, who 


would have: no pr iority even though = 


| ‘ysis: is erroneous. 
The basic predeterminate Sf the 


a wenand drawing’ Is an assumption 
‘that if the offer omitted in the first — 


‘drawing had been included in’ that 
| ‘drawing it: would have been: drawn 
_ with the priority it attained in the 
this 


_. if Harris had been:drawn'second ‘in 


the original drawing it would. still 
have beeni: possible: for the DEC of. 


Jones, to have’ been’ drawn. third. 


stitutes for, and thus cancels, that of 
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"Thi is no answer to argue that the. oO eee 
Andividual whose DEC: is eliminated oo 
‘from priority is no worse off than _ 

‘one whose DEC was not: drawn. i in-. 
‘the: first place. In the latter situa- 
tion it is the luck of the draw which 
has determined the result, but.i inthe 
former case it is the affirmative. ap- oe 
plication of a procedure in an in- 
herently unfair fashion which has 


os ; : it’ 
his “DRC: Ayes dra ‘seoorid ‘and defeated. 9 an applicant s priori ye 


first, respectively. We are’ unper- ~ 
— ‘suaded by appellant Lamp | ‘or the 
“Office of the Solicitor that this anal- : 


There may well be a number of. 


procedures. which adequately pro- | 
tect the. rights of all participants in _ 
-a simultaneous drawing. This, ] how- — 
never: is not one of them. : 


As regards. the contention of ap- | 


“pelient: Lamp that BLM will, in | 
the future, use. blank cards rather 


than the.completed cards, it is. suffi- 


‘cient to note that this possibility — 
does not alter. the essential unfair- 


ness of ‘the procedure as.described 

SS oy ners ney to cloak ma 

It. ae 
-Assovdiagly, eusiant to the ae 


: thority delegated to the Board of — 
Land Appeals by the Secretary of 


the Interior, 48 CFR 4.1, the origi- : | 


nal decision of the Board in the in- ; 
_ stant matter, reported at aT IBLA . 


ot d. 
. This possibility i is totally. destroyed ci 39, Is Ce 


_ by the. fact that Harris’ DEC sub- 


James L. alae. 
Administrative J ae 


Jones. These procedures are com- °° 


pletely unfair: as: they: relate to the 
: “individual 
whose DEC js replaced by a DEC © 
which has. been omitted from the 
original drawing since, for. purposes — 
of priority, it. has sees ceased. 


opportunities of an. 


7 | to exist. 


; Wa concur: 


Dousiis E. exci, . 
; Administrative Judge. aoe 


‘Ebwano W. Srvxemna, ro oe 
Administrative Judge. ioe 
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"Decided April i ve L979 
7: Appeal nit the Office of Surface Mining 


_ Reclamation and Enforcement from a 


Mar. 8, 1979, decision by Administra- 
‘tive’ Law Judge David Torbett vacat- 
ae ing the notice of violation. ‘and accom-— - 
. panying civil penalty in Docket Nos. | 
| sien and NZ-C1EP, : at 


"Reversed and. ae 


vd Surface Mining Control and: Recla- ee 
~ mation Act of 1977: Initial spi teeta! | 


Program:. Generally 


Poa The Secretary: of the: Thterior hag’ ‘inter 
. preted ‘the Surface. Mining -Control.and. 
Reclamation. “Act of: .1977. through his: 
duly promulgated. interim program regu- 
lations to- exclude ‘sec. “B21 (a). (1). of the. 

Act ftom. having : effect’ during the in- ; 


terim. rep eetole program. 


APPEARANCES: ‘Wichael. W. Bia. ae 3 | 
‘tion Act. of 1977° (the Act), 30 
U.S.C.A. 
Supp: 1979), requiring notice to the — 

state‘ regulatory ‘authority. ‘The 

‘ALJ held ‘that the 10- day’ notifica- 
tion period referred to in sec. 52% 
(a) (1) is a condition precedent. to 
the issuance of a notice of violation _ 


Esq, Gentry. & ‘Boehm, Chattanooga, 


ee Tennessee, for Dayton. Mining Co.,, Inc. 


and Plateau, . Inc.; John Philip. Wil- 


liams, Esq. aa Office of the Field: Solicitor, ; 


Knoxville, Tennessee}. ‘Michael. J. 


Kurman, Esq. ., and Marcus P, McGraw, “ 
-Esq., Office of. the. Solicitor, Washing- — 


| ton, D.C. , forthe Office of Surface Min- 
ing: Reclamation. ‘and. Enforcement; 


‘Webb, Esq., of the Center for Law and 
‘Social Policy, ‘Washington; D.C., 


Policy Institute,’ The Appalachian 


: Coalition, Virginia Citizens for Better 


292-925 —79—_2 - 


for. 
; -intervenors, Council of: the Southern 
- Mountains; Inc., Thé Environmental 


AND. PLATEAU, ING. DA” 


Reclamatioti,- Sate, ‘in. Anne 


Mountains, . and: ‘National - Wildlife 


Federation; David R. Wooley, Esq., of - 
a Appalachian Research: and Defense - 
> Fund, Inc., Charleston, West Virginia, 
for intervenors, The Tug Valley Re- 
covery - Center, a and. Save Fuaees : 


Mountains. 


OPINION: BY THE BOARD OR | 


SURFACE MINING - AND 
_ RECLAMATI ON APPEALS” 


Factual ad Procedural: | - os 
| _ Background | 


“The Office of Surface ceca 
Reclamation | and: Enforcement “es 


(OSM) has appealed from an ad- 
ministrative law judge’s (ALJ’s) 
decision dated Mar. 8, 1979, vacat- 


ing a notice of violation and the 'ac- 


| ‘companying civil penalty. The basis 
for the decision was the ALJ ee con- — 


clusion that OSM. had failed to‘com- — 


ply with séc. 521(4) (1) of the Sur- 


face Mining Control and Reclama- - 


| § 1271 (a) (1) (West — 


by OSM during the interim regula- 


am tor. rogram. 
. I, Thomas Galloway;: Esq.;" Richard L.. - ee 


On Sept. 13, 1978) ‘Mine Arise: No. 


F of Dayton Mining Co., Ine., and 
‘Plateau, Ine. (Dayton), j th Hamil- | 
ton County, Tennessee, was in-— 
spected by OSM personnel. At the | 
conclusion of the inspection OSM _ 
ae notice. of violation. No. “. S- 
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TI-6-5 to Dayton fp our ole - 


tions of the initial regulatory pro- 


- gram performance. standards. 42. 
FR 62680 (Dec. 13, 1977), 30 CFR 


- Part 715. Dayton filed an applica- 
tion for review of the notice pursu- 


ant to sec. 525. of the Act, 30. 


; USS.C.A. § 1275 (West Supp. 1979). 


Subsequent to receiving a proposed 


assessment. of a civil penalty for the 


violations, Dayton filed a petition 
for review of the civil penalty pur- 
suant to sec. 518, 30 U.S.C.A. § 1268 


(West Supp. 1979), of the Act. The © 


two proceedings were -consolidated 


for hearing, and following the hear- 
ing, the ALJ issued his decision on 
Mar. 8, 1979. OSM filed its notice of 
appeal on Mar. 16, 1979. On Mar. 
20, 1979, certain groups (as listed 


in the appearances above) filed a 


petition for leave to intervene pur- 
suant to 43 CFR 4.1110. By order 
dated Mar. 22, 1979, the Board 
- granted the petition. | 

On Apr. 4,.1979, Dayton filed a 


motion to dismiss the appeal on the 


erounds that OSM failed to timely 
file its brief, and that OSM failed 


to remit the amount of the civil — 


_ penalty (plus interest) as ordered 
by the ALJ. OSM filed a cmely re- 
sponse on April 6. 


Dayton’s motion to. ign 18 


_ denied. Dayton has not established 
that it- was prejudiced by OSM’s 
_ filing. In addition, while the ALJ 

ordered that the civil penalty (plus 
interest) be remitted to Dayton, 


the general regulations relating to. 
‘procedures an practice. be tore: the 


_. Office of Hearings and Appeals, of 
which this Board. is a De direct 
that, the “timely filing of a notice of 
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apeeal will eospend the effect of the 
decision appealed from pending the 
decision on appeal.” 43 CFR 4.21 


(a). Therefore, the ALJ’s order to 
remit the civil penalty (plus inter- — 


est) in this case 1s suspended pend- 


ing the decision of this Board on 
this appen'. fae 
Issue | 


The issue peesenisdea on canbe is 


whether sec. 521(a)(1). of the Act 
requires OSM during the. initial 


regulatory program to notify the 
state regulatory authority at least — 
10 days prior to issuing a. notice of 


violation. 


Discussion 


This Board looks first to the Se6- 
retary’ s regulations for guidance in 
disposing of appeals under the Act. 
In this particular case the appli- 
cable portion of the interim regula- 
tions, 42 FR 62701-2 (Dee. 13, 
1977), 30 CFR Part 722—Enforce- 
ment Procedures, is silent as to any 
requirement of prior notice to the 


state regulatory authority. How- 


ever, analysis of the regulations, as 
discussed below, reveals that such 
silence is not inconsistent with the 
Act, but is, in fact, compatible with 
the Secretary’s determination, 
based upon the Act and the legisla- 
tive history, that sec. 52i(a) (1) 
does not apply during. the interim 
regulatory program, | 
While we conclude that the ALS 


was in error and’ we reverse his de- 


-cision, we find it helpful to an un- 
derstanding of our decision to set 
forth an overview of the inspection 
and enforcement provisions of the 
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Act and arainions as they relate 

to the interim program. 
In mandating the establishment 
_ of an interim regulatory program 
under secs. 501(a) and 502 of the 
Act, 30 U.S.C.A. S§ 1251(a), 1252 
‘(West Supp. 1979), | Congress 
directed the Secretary of the In- 
terior to undertake a federal en- 
forcement program to enforce the 
initial environmental performance 
_ standards pursuant to sec. 502(e) of 
the Act. Sec. 502(e) states in per- 
tinent part: 

‘Within: Six months after. the date of 

enactment of this Act, the Secretary shall 
implement a Federal enforcement pro- 
gram which shall remain in effect in each 
‘State as surface ‘coal mining operations 
_ are required to comply. with the provis- 
ions of this Act, until the State program 
_ has been approved. pursuant to this Act 
or until a Federal program has been im- 
plemented pursuant to this Act. The 
enforcement program shall— 


(1). include inspections of surface coal 
mine sites which may be made (but at 


‘least one inspection for every. site every 
six months), without advance notice to 
the mine: operator and for the purpose of | 
ascertaining compliance with. the stand- — 


ards of. subsections . (b) and (c) above. 
The Secretary shall order any necessary 
enforcement action to be implemented 
| pursuant to the Federal enforcement pro- 
vision of this title to correct violations 
identified at the inspections; 

((2)° provide that upou receipt: of in- 
spection reports indicating that any sur- 


face coal mining operation has been found 


in violation of subsections (b) and. (c) 
above, during: not. less than two consecu- 
tive. State inspections or upon receipt by 


- the Secretary of information which would 


give’ rise to. reasonable belief that such 
; standards. are being violated by any sur- 
face coal naining ‘operation, the e Secretary 


shall order the immediate inspection of | 
such operation by Federal inspectors and 
the necessary enforcement actions, if any, © 
to be implemented pursuant to the Fed- 
eral enforcement provisions of this title. | 
When the Federal inspection results from 
information provided to the Secretary by 
any person, the Secretary shall notify 
such person when the Federal inspection. 
is proposed to be carried out and such 


person shall be allowed to. accompany the - . 


inspector during the inspection ; 


Sec. 502(e) was interpreted and 


implemented in 42 FR 62700 (Dec. 


18, 1977) (now codified in 30 CFR 


T 2. 11) which reads as follows: 


‘The authorized representative of the 
Secretary shall conduct inspections of sur- 
face coal mining and reclamation opera- 
tions subject to regulation under the 
Act— 

(a) On the basis ‘of not lesé than two 
consecutive State inspection reports i- 
dicating a violation of the Act, regulations 
or permit conditions required by the Act; _ 

(b) On the basis of information pro- 
vided by.a State or any person which 
gives rise to a reasonable belief that. the 
provisions of the Act, regulations or per- 


‘mit conditions required by: the Act are 


being violated, or that a condition or prac- 
tice exists which creates an imminent 
danger to the health or safety of the pub- 7 
lic, or iS causing or can. reasonably be 
expected to cause significant, imminent: 


“envir onmental harm to land, air, or eee 
‘resources; and : 


(ec) On a random basis of at least one 
complete inspection each 6 months. A com- 
plete inspection is an onsite review of the 
operator’s compliance with all applicable 
Standards in these regulations within the 


entire area disturbed Or . affected by 
Inining. ae 


Therefore, sec. TAL. 11 of: nee regu- 
lations and sec. 502(e) of the Act 
oo three types hs federal i in- 
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spections during the interim re gula- 


tory program— 


iL. routine inspections—see. 1026) 


| . (1) and 30 OFR 721.11(c) ; 


“2 inspections based upon state in- 
502 (e) (2) 


spection ‘reports—sec. 
and 80 CFR 721.11 (a) ; and , 
3. inspections on the basis of in- 


| _formation—sec, ona) (2) and 30° 
CFR 721.11(b).- | 


See. 502(e) s aks of a federal i ; | 
: (©) &P | stated that “from a practical stand- © 


point. this provision would surely ee 


forcement program and it outlines 
| federal inspections to take place dur- 


ing the interim program}; however, 
af ‘does not enumerate the types of 
enforcement actions which may be 
undertaken pursuant to such i inspec- 
tions. Sec. 502(e) (1). states that fol- 
Jowing routine federal. inspections 
the Secretary “shall order any neces- 


sary enforcement. action. to be im- 


plemented pursuant to the Federal 
of this 


‘inspections — 


| enforcement. 
title eee 


provision. 
Federal * 


arising. pursuant to sec. 502(e) (2). 
require. “necessary enforcement. ace 
tions, if any, to be. implemented pur- — 
suant to the Federal errorcemen 


provisions of this title.” 3 
‘Enforcement, pursuant to interim 


“regulatory Federal inspections, 1S, 


therefore, to. take place in accord- 
ance with the “Federal. enforcement 


ment provisions” of the Act. 


Sec. 521 of the Act j is entitled the 
“en forcement” section. Sec. 521 and 


| the enforcement procedures. of the 
regulations, 42 FR 62701-2 (Dec. 


18, 1977), 30 CFR Part 722, must be 
ok to. determine the enforcement, : 


actions which may be taken pursu- 


ant to such oo inspections dur- 
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oe the interim regulatory pro- m= 


gram? : : 
In he us the: catia? 


provisions ‘the. AL Ji: immediately 
encountered a. problem i in attempt- 
ing to interpret sec, 521(a) (1) and» 


sec. 502(e) (1). He realized that the 
routine inspection requirement. of 


sec. | 502(e) (1). included, the Jan- 


guage “without: advance notice to 


the mine operator * o = ” The ALJ 


also mean without advance notice to 
the State.” (ALJ's Decision at p. 8, 
fn. 1.) To avoid a conflict with the 
State notification provision in sec. 


-521(a) (1), he found that the 10- -day 
notification period of that section 
did not. relate to -preinspection 
- notice, but was, infact, notice that 
was: ‘required prior ‘to the issuance 


of a. notice of violation. . 





“'18ee. “524 (a) (1) ten: to: ‘federal inspec- 
. tions and, the isssuance. of notice to a state 


regulatory authority. See. 521 (a) (2) ° pro- 


vides for the issuance of cessation orders for 


iniminent dangers and harms:“‘on the basis of 


any: Federal: inspection.” Sec. 521(a)(3) pro- 
_ vides for the issuance .of notices of violation 


and orders of. cessation, for failure ‘to abate 


~~ “on the basis of a Federal inspection which fs 
Carried ‘out ‘during ‘the: enforcement of: a 


Federal. program. or * *® * Federal inspection 
pursuant to section 502 * * #, ” Sec. 521(a): (4) 


‘concerns the suspension. and Teyocation. of 
permits “on the basis of a Federal inspec-. 
_ tion which is carried ‘out ‘during the enforce- 
provision” or the “Federal enforce- | 
a) | to. section 502 * * *,.” Sec, 521(a).(5).concerns: 


ment of a Federal program: or * :* * pursuant 


the contents and service of notices and orders, 


See. 521(b) relates to substituted federal. en- 
- forcement of an approved state. ‘program. ‘Sec. . 
- 521(¢) concerns: civil actions din U8, District | 


Courts for. relief : from: noncompliance. . See. 


521(d) . concerns the enforcement. provisions 
_ which ‘must: be ineorporhted by ¢ a Patate. for an 
‘approved state program. 2 
»- Consequently, except for. Sée,; 521(a) (1), 
: the language of the various provisions of _ 
See. 521 clearly discloses | whether they are. 
_ applicable to: both: the interim and permanent 


programs or aed to the Seman program. 
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In support: of this sonciaiots the . 
“ALI. relied: upon. the language of | 
sec, 521(a) (4). which states that: 
“TT The Secretary shall immediately 
order Federal inspection of the sur- 
- face coal mining. operation : at which 
the ,alleged.. violation .is..occurring 
—untess: the. information. quailable.to 
the Secretary is a result. of a previ- 
ous, Federal | inspection. of. such | 
: surface - coal. mining. operation. ” 
_(Italics added.) The ALJ stated 
that. “ [t}his wording clearly - says 
> that the ten-day : notice requirement | 


may come into play after a federal 


: inspection. ” (ALJ's Decision at p.. 
8). While the ALS evidently felt 


: ‘that his theory provided a consist- 


“conflicts which he mp parently” did 


sae not consider. | 


Pursuant to sec. B02(e) (2) the 


Searstiee “shall” order. any neces-- 
sary enforcement action in a routine. 


inspection | situation to be imple- 


| mented ander the federal’ enforce- 
ment, provision. If : a. violation were 
found during such-an. inspection and 


the violation. warranted the i issuance 
of anotice:- of violation, the ALJ’s 
interpretation .. of. see, 521 (a) (1) 


-would»require: that: OSM give:10-_ 
day. notice to. the’ ‘state and: ‘that 


. OSM. only. take action if no: State 


authority existed or the state fail- — 
' lating the act or his permit but that the- 


-ed to take appropriate action: The 
ALJ's - interpretation, — however, 
 -fails. to reconcile the contrary man- 


date of sec. 521 (a) (3) of the Act.? 
‘ Pursuant to the congressional direc- 


2 The. pertinent language of & Bee. 521 (a) (3) : 


yeads as follows : . 


“When, on the. basis of a Federal paipae: 


Gen in. sec, “91 (a) (3), ae coe | 
tary’s interim regulations require . 


that “[i]f an. authorized represerita- 


tive: of: the: ‘Secretary, finds * * *- 
violation which is not covered by 

sec. 722,11, [{imminent: dangers and 
harms] of this Part, the authorized 


representative shall issue ‘a. notice 


of violation fixing a reasonable time 


for abatement.” 42 FR 62701: (Dec. 


- 13,1977), 30 CFR '722.12(a). This. 
| dangaape requires the prompt ‘issu- 
ance of:anoticeof violation and di- _ 

rectly’ conflicts: with. any’ state noti-. ‘ 
‘fication prior to such issuance.s Tn | 
additions, the regulation. governing : 

_ service of hotice of violation diiring | 


ant interpretation ee sects the interim program, 42. FR 627 01 


of the Act, further analysis reveals. 


(Dec. 18, 1977 );30CFR 722. 14; ‘con- | 


3 templates the service of notice at the 
time of the > inspection.* | 


ton . * * 8. pursuant to: gestion. 502, id aig the 


Secretary or his authorized representative 
determines: that'!:any:: ‘permittee is “in “viola- 
tion * * * the Secretary Or: authorized’ repre- 
sentative ‘shall issue a notice ‘Lot. violation] . 


to ‘the: permittee . * mm 


’There is no. question that tie. notification 


requirement of sec. 521(a) (4) does not apply ae 


to the‘issuance of. cessation: ‘orders: for immi- 

nent dangers. or significant, imminent: environ~ 
mental harms, ** |. 

.: 4 §upport, for immediate issuance of: notices — 

of: violation is found in the legislative, history | 


of the ‘Act.’ As stated in HR. ae No, Recs 
_ 95th Cong., Ist Sess, 130 : (A977) : . 
a “Where, the | Seeretary _ is” the regulatory 
authority’ or Federal inspection is. being con- 


ducted pursuant to sections 502; 504(b)-or 
subsection (b) of section 521, and a Federal | 
inspector determines that a permittee is vio- 


violation. ig not causing imminent danger. to 


_ the health or. safety. of: the. public. or. signif- 

icant, imminent. ‘environmental -harm, then 

‘the inspector ‘must issue. a notice. to. the | 
: permittee setting a time. within. aviteh to cor- - 


rect the violation. eR 

“The. enforcement, mechanism ‘of. sec: ‘521 
{ f) (3). will be atilized by the inspector in- the | 
areal: majority of compliance problems. It not” 


(Continued) 


— QAG _ DECISIONS OF THE 

one There ; is no indication in ihe: 
interim regulations that the Secre- 
tary has interpreted sec. 521 (a) (1) 
to be applicable during the interim 
regulatory program. In fact, the 
application of sec. 521(a) (1) dur- 
ing this period would be contrary 


to the interim regulatory scheme 


3 designed by the Secretary requir- 
ing federal inspections and prompt 


issuance of notices of violation. The 


Secretary has interpreted the Act 
through the interim regulations to 
exclude sec. 521(a) (1) from having 

_. effect.during the interim regulatory 
program. The regulations -are, in 
light of the foregoing discussion, 
clear and unambiguous on their face 

and the Board is bound by the 

Secretary’s determination. See, 


United Mine Workers of America. 


v. Intand Steel Co... 6 IBMA-71, 83 
I.D. 87 (1976) ; Buffalo Mining Co., 
2 IBMA 226, 80 I.D. 630, “636-7 
| (1973). Thus, the only plneaiblc 
_ conclusion must be that sec. 521(a) 
(1) applies only to the permanent 


regulatory program and the fact. 


_ that it does apply during that pro- 

gram is evidenced by a state notifi- 
cation provision being included in 
the permanent program ‘regula- 
tions. 44 F R 15457 (1979) (to be 


codified in 80 CFR 842. 11{b) (1) 


(nm) (B)). v 





. (Continued) ‘ 

‘only enables the inspector to gain dnmediate 
‘control of the problem, but also provides him 
with essential flexibility to appropriately ‘deal 
With minor as well as major violations. " 
“(Italics added.) See also's. Rep. No. aS, 95th 
Cong., Ist Sess. 91 (1977). 

. 5 This conclusion allows effect to be given 
‘to both secs. ‘821 (a) (1) and 521 (a) (3). It is 
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Further sipport for tis conclu- 
sion that sec: 521(a) (1) only ap- 
plies in the permanent. regulatory 


program may be found in the leg- 


islative history. Sec. 502(e)(2) of 
the 1977 House bill, H.R. 2, con- 


tained a provision requiring no- 
tification of the state regulatory au-— | 


thority prior to any federal inspec- 
tion; however, this provision was 


deleted during the compromise 


reached on sec, 502. EB R. Rep. No. 


493, 95th Cong, 1st Sess. 101 
: (197 7).° The compromise mani- 


fested congressional intent that no- 
advance notification to the states of 


| federal inspections j 1S necessary dur- 
ing the interim reg gulatory program 
and, that the notice requirement of 
section 521(a) (1) refers to prein- 


spection notice rather than notice 


a fundamental rule of statutory construction 
that a statute be construed in a manner so 
as to give meaning to all of its terms. Wein- 
berger v. Hynson, Westcott, é.Duning, Inc., 
412 U.S. 609, 633 (1973) ; 2A, C. D. Sands, 
Sutherland Statutory Construction, § 46.06 
{4th ed. 1973). : 

®It is clear that ‘the House bill CER. 2) 
contemplated notice to the states prior to 
federal inspections both in the interlm program 
under sec. 502(e) (2) and under the permanent 
program pursuant to sec. 521 (2) (1). As stated 


in H.R. Rep. No. 218, 95th Cong., 1st Sess. 89 


(1977), in discussing the major citizen 
participation provisions of H.R. 2:° | 
“(a) During the interim program, upon 


receipt of any information which may be 
furnished by any person, and which gives rise 
to a reasonable ‘belief that the interim stand-. 
ards are being violated, the Secretary is to 
order the immediate inspection of the alleged 
offending. operation. The person who provides — 
the Secretary with the information is to be 


notified as to the time of the inspection. Under 
‘the committee amendment, xotice 


must be 
given to the State prior to such an inspection 
(sec. 502(£)) [sic, should be sec. 502 (e) J. 

 "(b) A-provision similar to that described 


immediately above ts operative after the in- 
terim period (see. 521). os (Italies added.) 


| 241) 


prior to the i issuance of a notice of 
7 violation. ‘ 


The Secretary’s interpretation of 


‘the Act is consistent with the intent 
of Congress that the Federal Gov- 


ernment maintain a stro ong over- 


sight role during the interim pro- 


gram. See S. ‘Rep. No. 128, 95th 
, Ist Sess. 57 (1977). During 


| : Cong. 
the permanent phase of regulation 
the role of the Federal Government, 


however, will be minimized i in states 


with a rprored: state programs. 


ELR. Rep. No. 218, 95th Cong., Ist 


Sess. 129, 182. (1977). States with 


approved state programs will con-. 
tinue to regulate surface coal min-— 


ing’ operations pur sant to enforce- 


ment provisions no less. stringent 
than those in ans federal enforce- 


7 The ALI justified 1 his conclusion that sec, 
§21 (a) (1) Notice Teant notice prior to the — 


issuance of a notice of violation rather than 


preinspection notice by citing the following - 


language of sec. 521(a) (1): 

“TTJhe Secretary shall. immediately order 
Federal inspection of the. surface coal mining 
operation at which the alleged violation is 
occurring unless the information avaiiable te 
the Secretary is @ result of a previous Federal 


inspection of such surface caal mining opera. 


tion.” [Italics added. ]. 
. As pointed out, supra, while this ‘interpre- 
tation resolved the conflict with the require- 


ment of sec. 502(e)(1) that routine inspec-. 
tions be undertaken without ‘advance notice, | 


it did not address the: problems of interpreting 


see. 502(e) (2)in relation to sec.: 521(a) (1). 


A much better explanation of the aboyve— 
quoted ‘language in ‘sec. 521(a)(1) is that it 
was intended to refer to. inspections under- 


- taken pursuant to see. 517 of the Act.. Such 


inspections are to be made for the purpose of 
overseeing an approved: state program during 
_ the permanent regulatory program. Informa- 
tion gathered during:such an. inspection would 


then provide the basis. for notifying the state 


pursuant to. sec. 521:(a) (1). Failure to acton 
the part of the state or failure of the ‘state 
to show. good: cause: for such. failure would 


trigger immediate federal inspection -unless 


the information was a result . of a previous 
inspection. 
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ment provisions. es secs. “503 (a) 
and 521(d) of the Act. Therefore, 
consistent with a- reduced federal — 
role, sec. 521(a)(1) would only be 
operative during the - permanent 


_ program and the states would have. 


the first opportunity to take en- 
forcement. actions, except in the © 


limited circumstances relating to 


imminent dangers and harms out- 
lined in sec. 521 (a) (1). ats 
While the ALJ indicated th se the 


state is the prime enforcer of the 


‘Act during both the interim pro-— 


gram and: Gide the: federally ap- 


eed permanent state program, 


his conclusion is not supported by 
the regulations, the Act, or the 
above-cited legislative history. Day-— 


ton has also argued that the states 


have primary responsibility for en- 
forcement of the Act under the in- 
terim program. In support of that 
contention Dayton cited 42 FR 


- 62678 (1977) (now codified in 30 


CFR 710.4(b)) which reads in per- 
tinent part: “The States are re~ 
sponsible for issuing permits and 


‘Inspection and enforcement on 


lands on which operations are regu- 


lated by a State to insure compli-- 


ance with the initial performance 
standards in Parts 715 through 718 


of this chapter.” Dayton overlooks, 
however, subsection 
‘710.4. Subsection (a) states that 


(a) of sec. 


the Director, OSM, acting under the ~ 


general direction of ie. Assistant | 
| Secretary,. Energy and Minerals, is 


responsible for administering the 
initial regulatory program estab- 
lished by the Secretary. Subsections 


_ (a) and (b) of sec. 710.4, therefore, 


‘establish that there is a dual fed- 

-eral-state’ enforcement: role: during 
fhe interim regulatory program.®:...: 
'»Thus, it is clear: that:during the 


interim:program Congress intended 


that the Federal Government ‘take: 
an-active:role in the:enforcement. of © 
the interim: program: performance 
standards: Section 722.12 (a) :of the. 


regulations: expressly: provides: that 
the authorized representative of the 
Secretary “shall”: issue:a notice of 
violation upon’ the observance of a 


violation during an inspection ‘un- 
dertaken: pursuant. to ‘sec. 722.11 of © 
the regulations. See: q 22,11 -of the . 


regulations: sets forth the types of 
inspections:to be undertaken during 


_the interim program. There-is no- 


. mention of the 10-day state -notifi- 
e¢ation in the’ interim regulations. 


The legislative history. ‘establishes | 
- that state notification prior to in- 
~ spection during the interim ‘pro- 


gram: was: considered: but’ was: not 


adopted : in the Act.:All these factors - 


‘compel the éonclusion that sec. | 521 


(a) (1) is not ‘applicable cara oy 


“interim! regulatory ee Gey thes 


ORDER 


“The decision of the. pean: 


| tive law judge; Js, therefore, reversed 
and the case is remanded for. fur- 
ther proceedings, z 


. Win A. Tawi 
oo Administrative J wdge. 


— [raring G. Banwns, Y 
Administrative Judge. 
8This concept’ of duality of enforcement 
during the interim. regulatory program was 


avidenced ‘by Congress in. 8, ‘Rep. No, 128, 
95th OnE ist Sess. (57 (1977). oy 


“DECISIONS. OF: THE: DEPARTMENT: OF. THE INTERIOR: 


titled to. do.:: 


"ADMINISTRATIVE JUDGE MIRKIN : 
CONCURRING: irsni or oe 


7 * 
4 Ha a oan 


As I. am. going: to seas with. the 7 


result. of the majority, my concerns. 


are more. with matters of policy con- 
cerning. the proper: functions of this 
Board than. with the ultimate. deci- 
sion. The majority. has. stated . that 


3 the issue on appeal i 1s “whether Sec... 


521 (a) (1) ofthe Act requires OSM 
during the: initial regulatory pro- 
gram to notify the. state. regulatory 


| authority. at least 10 days prior. to 


issuing B. notice of violation” . (p. | 
949). It. then, while . observing ; 


that “t]he. regulations. are .*..*. 3. 
clear cand. unambiguous. on. ‘their - 
face, .* 
analyze and. interpret the. various a 


* ia Q 246), proceeds, to : 


statutes. the regulations. were. en- 
acted. to implement. along with the 
legislative: history :of those. statutes. 


T believe the majority has done not 


only more than this: Board 3 is eX- 


~The issue ‘on’ ier as Is. riot (what 
sec. 521 (a) (1) ofthe Act: requires, 


-but‘what' “the applicable, Jaw”. re- 


quires." a If that slags law Te- 


-VEven. this, thoueli is pieniahaee: “The: first 


~ task: would: ‘properly be: to determine: whether 


or: not ‘Dayton’ has standing:‘to:interpose the 
10-day prior’ notice ‘failure as:‘a«defense to 
the alleged violation. As the majority does not 
mention: it’ and: the parties did not brief it, 
apparently only the ALJ and myself are '‘con- 
cerned: with: the’ problem ‘of permitting ~.a 
statutory ‘right that ‘is:granted in terms to a 
State to be extended to an individual... The 
ALJ, sua’ sponte, concluded: that it was ‘so ex- 


- tended and. that: Dayton: could employ that 
defense (ALJ: Decision,: 'p.°6). I do not’ find 


the “ALJ’s reasoning convincing, but ‘in the 
absence. of briefing by ‘the’ parties or: a: con-. 
sideration ‘of the’ problem by my colleagues, ‘I. 


would not care’ to pursue that’ avenue any . 
further at this: time. Cage . 


[86 Loe, 


quires an embracing of the Act and 


and good. ‘But: that’ is “something 
that must be established, ‘not as- 
‘sumed. “The applicable portion of 
the interim regulations 4 is 80° ‘CFR 
| Part. 729. It contains a “number of : 
time limitations? There is no re- 
quirement, however, of any 10- day 


_ prior notice to a state’ ‘tegulatory 
7 authority. 


_. majority says, clearly. cover the ac- _ 
_ tivities with. which we are con-_ 
cerned. And, OSM has apparently — 
done ee that. mo C 22 Tre- 


quires it. to do.” abies) alk 


. * Maximum 90 day abatement period, tage 
722.12 (d) ; 


_ 48-hour: period. within which ~ “mail 


ing.. See. 722. 15(a)s; 0 | 
15 days within’. which | to review: order. 
“See. 722.15 (e).3. 


ve 20. -day period. in regard to formal aevlew. 


‘See; 722.15 (£) 3° 
se 12-month period concerning violations by 
same permittee. Sec. 722. 16(c). (3). 


athe ALJ found that sincé sec.’ 722.1 states 


that : Part. 722 sets forth general procedures 
governing orders and notices under. sec, 521 


of the ‘Act, that the 10-day period’ notice re-. 

quirement. ‘of sdid sec. 521. should. be: read. 

into Part 722, as its omission. ‘was due to over- 

. ‘pight: or misunderstanding : ‘of: the ‘law. “That 

_ the: Secretary was aware of statutory. require- | 
‘ments, as. he understood them in promulgat- 


‘fing the interim: regulations, is best evidenced 


by his statement in :sec.. 722, 15 (£) that the 
Tights of a. person to request, formal. review 
— within 30° days under sec. 525 (a) {1) of. ‘the . 
~~ Act. shall not be affected. by the interim regu- . 
Jations, There is:no such reference to the 10-- 


day prior notice provisions of sec. 521. The 
- fairest conclusion to draw is that. the Secre: 


tary, as he stated in the “Authority” pro- 
visions of Part. 722, felt: that:he was declar-. 


ing interim, regulations pursuant to secs. 201, 


501, “and. 502 of the Act. The ‘Seeretary’s 


- awareness of.an obligation -to apply the: 10- 
- day prior notice requirement of sec. 521 of 


the Act when the permanent program ‘becomes 
applicable is best demonstrated by the. OX- | 
press: statement to that effect i in the permanent: : 


 . regulations. 44 FR 15457. (1979) (to be codi- 
. fled ag 30 CFR 842, ye) (i) (B). 
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“Given the: davity oft the: 5 epult: a 


, tions, no: ‘elaborate: analysis of the — 
‘Act’ or detailed account: of the legis- | 
lative history’ will serve a purpose 
other than erudition: This’ ‘Board 
was’ ‘created’ by the Secretary to:re+_ 
‘view for him those matters: properly aa 


brought before: it. We are, in asense, | 


his Voice on matters’ concerning the 

“theaning’: of departmental policies . 
dealing with those “matters regu- 
_ lated by the ‘Act. Although we have — 
nothitig to do with’'their promulga- | 


tion, those’ policies are ordinarily 
declared by enactment, of regula- : 
tions.* ‘4: Tt is‘ the function ‘of this. 


| Board to explicate the’ declared will 
of the’ ‘Séctetary’ by reviewing his 
: regulations. It 'is not‘nornially our | 


. . eopies of notice and order. Sec. 722.14; 
30-day period to conduct informal hear- 


business to determine why Congress _ 


hag done whatever it has done.* It 
is not that’ ‘congréssional intent is 
| unimportant. ‘It is very important, | 
but, where appropriate to inquire, it — 
is for’ one of the Secretary’s other — 
| agents, not'us, to make the inquiry. - 


We are his” Voice, not: hig mouth- - 


Piece. 


‘There ‘are exceptions re thia « op- 


| érational standard of confinement to 
the regulations, When the Secretary 
hag not’ made ‘his will sufficiently - 
- clear in ‘the regulations, we are freé 
to employ all of the customary aids — 
: to ee history; 





ae “4 Where. the staGite: is. self seseane we. 
will. look to it. directly, Where an. effective 
. date.of a regulation. is specified in the statute, _ 
we will also go to it directly, This is only to ~ 


illustrate, not ‘limit, ‘the ways in which de- 


- partmental . ‘policy. may be found | peyong the 


regulations themselves. | 
5 See, United Mine Workers of America” Vv. 


. Inland. Steet: Co.; 6 IBMA_ 71," 83. ILD. “ST. fe 
ts (1976) ; ; Buffaio Mining Co., 2 IBMA 226, 80 
LD. 680, 636-7 (1978). goes 
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* direct ae core to the statutory: ; 


7 base, legislative. history, the. Con- 
stitution. and, indeed if necessary, 
invocation of ‘the Great. Charter it- 
self. The purpose, . though, is to 
ascertain the intention of the Secre- 


tary, not that of Congress, except. 
insofar as it illuminates the inten-_ 


tion. of the Secretary. It should go 


without. saying that it is assumed 


that the Secretary’s. intention will 
always be to comply with relevant 
statutes, Therefore, the exceptions 
to the general rule that we. confine 
our interpretations to the regula- 
tions do not apply to this case. 
By availing. themselves of the 


Act and its history, rather than lim- 


iting themselves to the. regulations, 


the majority is doing the very thing | 
that led the ALJ into error, They | 


differ from him only in their con- 
clusions, not their methods, The im- 


plications of the Mmajority’s_ ap-- 


proach are best seen in their first 


_ paragraph - under Discussion (p. 


249), where they say that. analysis 
_ of the regulations reveals no incon- 
~ sistency with the Act but that, in 
fact, they. were based upon the Act 
and the legislative history. In ght 


of the unambiguousness of the regu- 


lations, what if their analysis had 
shown an inconsistency ? Or that the 
regulations were not based upon the 


Act? Or that the regulations. were | 


not suppor ted by the leg gislative his- 


 tory?*® This Board is not a court 


of law; nor is. it an independent re- 


view Bone d, such as the Mine Safety 


and Peale: Review Commission 


or the ‘National Labor Relations 


- & See; Donald B.. 7 Jordan, 


| Dd 35 IBLA 290 
(1978). Sean 
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Board. We are ‘the creature of the 


one whose policies we review. That 


is not to say we are empowered or 
expected to act in an arbitrary — 


manner. We are not. But we are 
also not empowered to pass on the 
wisdom of what we review. Nor are 


we authorized to act as an appellate — 


court in reviewing what the: Secre- 


tary has declared to be his policy. 


It is our task to explain it, not to 
justity its merits. : 


Muxvin uF Mrmr, 
Administrative J udge. | 
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“Decided A prt 20, +1979 : 
Appeal by Office: of Sirtace Mining Re- 


clamation and Enforcement, from a 
Nov. 17, 1978 decision of Administra- 


tive Law Judge Allen, in Docket No. 


| CH8-17-R,. vacating a part of Notice 
of Violation No, 78-I-4-2, issued by 


the Office of Surface Mining Reclama- 


tion and Enforéement in accordance 


with sec. 521(a)(8) of the Surface 


Mining Control and Reclamation Act . 


of 1977, which indicated a violation of 
30 CFR 715, 14(b) ¢1) (iid): -of the: De- 


= tment’s interim regulations... 


"Reversed in part and modified: in | 
parte 7 


1: Surface Mining Control: and Recla- 


mation Act of 1977:. Initial Regula-— 
tery: Program: ‘Performance Require- zo 
ments: State Regulation — | 


| Compliance with State mining periiié 
| conditions does not excuse peacomplance 
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“with the initial Redaeal performance re 


quirements. 


°2. Surface Mining Control and Recla- 

mation Act of 1977: Backfilling and 
Grading Requirements: Previously— 
‘mined Lands | | | 


The backfilling and grading requirements 
of 30 CFR 715.14 apply only to lands 
‘which are used, 
turbed in connection with or to facilitate 
mining or tO comply with the require- 
ments of the Act or Federal interim reg- 
ulations, and-do not apply to previously— 
mined lands on which no adverse physical 


impact results from surface coal mining - 


and reclamation operations conducted 
after the effective date of the Federal 
initial performance requir ements. 


APPEARANCES: ‘David M. ‘Cohen, 
Esa., of American Electric . Power 


Service Corp., Lancaster, Ohio, for 


Cedar Coal Co.; Marye L. Wright, Esq,, 
of the Office of the Field. Solicitor, 
Charleston, West Virginia; and Shelley 


D.. Hayes, Esq., Mareus P. McGraw, 


Esq., and William M. Eichbaum, Esq., 


ing Reclamation and Enforcement; 
Terence L, Thatcher, Esq., of Federal 
‘Wildlife Federation, . Washington, 
B.C. for same; L. Thomas Galloway, 
Esq., and Richard’ L. Webb;. Esq., of 


the Center for Law and Social Policy, 


Washington, D.C., for intervenors, 
Council of the Southern Mountains, 
The Environmental Policy Institute, 
and The Appalachian Coalition; and 
David R. Wooley, Esq., of Appalachian 
Research and Defense Fund, Inc, 
‘Charleston, West. Virginia, for inter- 
venors, The Tug Valley Recovery 
Center, Inc., and. Save Our Mountains: 


disturbed, or redis- 


OPINION BY THE INTERIOR 
BOARD OF SURFACE MIN- 
ING AND RECLAMATION 
APPEALS 


An appeal has been filed with the 
Board by the Office of Surface Min- 
ing Reclamation and Enforcement 
(OSM) from an administrative law 
judge’s decision vacating violation 
No. 3 of Notice of Violation No. 78- 
I-4-2, issued to Cedar.Coal Co. 
(Cedar) on Aug. 25, 1978. In perti- 
nent part, OSM cited a violation of 
380 CFR 715.14(b) (1) (41), 42. FR © 
62682 (Dec. 13,1977) of the Depart- _ 
ment’s interim regulations. The ~ 
remedial action ordered by OSM. 
was that Cedar backfill and. grade, 
to the most moderate slope possible, 
to eliminate a horizontal section of 


orphaned highwall that is adjacent 


to its mine permit area. 7 
. Fhere are two principal issués 


presented in this appeal. The first — 
of the Office of the Solicitor, Washing-  j, . 
ton, D.C., for the Office of Surface Min- 


is whether conditions contained in 
Cedar’s West Virginia mine permit 
affect the applicability of the initial — 


ee regulatory program backfilling and — 


grading requirements to Cedar’ 8 
operation. The second issue 1s_ 
whether Cedar has. disturbed an 


orphaned highwall: located adja- 


1The term “highwall”’ is defined: in 30 CFR 
710.5, 42 FR 62678 (Dec. 13,.1977) of the 
interim regulations to mean “the face of ex- 
posed overburden and..coal in an open cut of 

a surface or for entry to an underground coal 
mine.” The term “orphaned highwall” is not 
defined in the interim regulations or Act. As 
used in this opinion and in the proceedings 
below, this term means a highwall which re- 
mains from mining operations conducted prior 
to those of Cedar Coal Co. | 


-_ cent: to its permitted area SO as to be 
required — to eliminate completely 3 


any. portion, thereof in accordance 


with sec. 715.14 of the Department's 


interim regulations. | 

The administrative. law. judge 
fla. that. Cedar’s state. mining per- 
mit amounts to a. “variance or modi- 


fication . of recovery plans for un- 
mined property,” and that. Cedar — 
“shall continue to reclaim. the high- | 


wall i In accordance with the permit 


granted by the State of. West Vir-- 
ginia” (Decision. rendered Nov. 17, 


1978, Docket No. CH8-17-R, at 7). 


‘The judge also ruled that Cedar had. 


not disturbed the subject orphaned 
highwall i in such a way as'to violate 


7 the performance requirements of 
sec. 715.14. We hold that Cedar’s 


mine permit cannot serve to relieve 
the company of its performance ob- 


ligations under ‘sec, 715.14. More- . 


over, while we agree with the judge 


4 that Cedar has not violated the per-— 
‘Sec. 


_ formance .requirements of» 

715.14, we do so only on the basis 

_ of the reasons set forth in this: opin- 

jon, Our. decision, therefore, is to 

reverse in. part and. modify in. part 

that. of the | administrative | law 
judge. : 


| Facts and Pianal Backg round : 


Cedar Coal Co., a West Virginia — 
-corp., conducts:a surface coal min- — 


ing operation under the authority 
of Permit No. 197-77, issued by the 
Division of ‘Reclaimation, West. Vir- 


7 ginia ‘Department: of ‘Natural: Re- 
sources, on Nov. 29, 1977. (Cedar’s - 


Exhibit D). Cedar’s permitted area, 
is bordered, on one side, by. an or- 
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| Exhibit D). 


Notice of Violation No. 
was’ issued: Five violatioris of the 


186 LD. 


" phaned highwall of 80 to 70 feet in : 
height (Tr. 10, 25). which is the re- 


sult of a previous contour strip min- — 


ing ‘operation (Tr. 51). “Cedar. has 
excavated - ‘the overburden ? a at the 


base of ‘this orphaned highwall- to 


facilitate its extraction of ‘coal from 
an under lying seam. ‘This: activity 


has resulted i im new highwall expo- 


Ga extensions of. the, or- 


phaned highwall (in. that Cedar’s 
excavation has been, in' part, flush 
with the plane’ of the orphaned 


highwall), and some of which have | 
been located ata. distance, (ranging | 


to 10 feet) away. from. the orphaned — 


highwall (Tr. 40, 56-9). Cedar has © 7 


used all available spoil to eliminate 
these new highwall ‘exposures. and 


_as muchas possible of the orphaned 


highwall (Tr. 35, 44-5, , 56): “Accord- 
ing ‘to the ‘tering’ of Cedar’s. state : 
mining permit, the company is re- _ 
quired to reduce the orphaned high- — 
wall -only so much ‘as ‘is practical 
with: available materials ° ee s 


Two © ‘OSM. | 
Cedar’s ‘permit area on Aug.’ 25,.— 


1978, and, on ‘the - basis of: “thelr | 


inspection: of Cedar’s’ operation, - 
TSI? 


Department’s interim regulations 


were indicated therein. In violation 
No. 8 of this notice the OSM inspec- 
tor noted Cedar’s failure to elitni-- 


nate aa togeka the — high- | 


- 2 The term. “overburden” i is defined in 30 CER . 
710. 5, 42. FR 62678 (Dee. 13, 1977). of. the. - 
interim regulations to mean “material of. any - 


nature, consolidated or unconsolidated, that — 


overlies a coal deposit, oe sa i ak 


inspectors’: eaied | 
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a wall ¢ as a violation ofs sec. 7 15, 14(b) 
(1) (ii). The remedial action eA 


ies quired of Cedar was. that 


“Tbjackfill and grade: to. the ‘oat 


~ moderate slope possible to eliminate. 
the highwall which does not exceed 
_ the angle of repose or such lessor 
[sie] slopes.as is necessary to assure 


= stability.” The time. set for abate- 


~ ment of violation N 0. ‘8 was 5 Oct. 25, 
078 eae | 
On Sept. 95, 1978, ‘Cedar filed aD as 
cars application for review of violation i. 
-_-No..8 pursuant. to sec. 525 (a) (1) of © 
_ the Surface Mining. Control ‘and - 
| Reclamation Act of 1977 (Act), 91. 


“ Stat. 445, 511, 30. US.C.A. § 1275 


a (a) (1). (West Supp. 1979).A hear- — 
ing was set for October 31. After — 
receipt. of, notice of this. hearing 
— date, Cedar applied. for ‘temporary 
‘relief. (pursuant to.43. CFR 4. 1260, 
43 FR 34897. (Aug. 3, 1978) and-re- 
- quested that a ‘hearing, onthis matter 
be conducted prior to Oct. 25, 197 8. 
OSM. did, not. ‘object. to this request. 
and a hearing was conducted .on ~ 
October 28, at. the conclusion of — 
which the administrative law judge 

granted temporary relief to Cedar 
for a period of 90 days from October | 
25° (Order issued Oct. 23, 1978, 
Docket’ No. CH8-17-R).2 : Upon 
. agreement, of the parties (Tr. 73), 


no further hearing was held and the 
| issues in. the ¢ case were ‘submitted to 
the administrative | law judge on 


briefs and proposed findings of fact 


and conclusions of law. 2 rare 


es 4 osm appealed this order: to the Board and, | 
ns on Ti an, 5, 1979, the Board dismissed this 


appeal. 1 IBSMA 83 (1979). en ies 


- highwall which 
| angle ‘of repose or such lesser edocs as is | 


On Nov. 17, ‘1978, the nes 
tive law judge enc a written de-— 


cision vacating and dismissing vio- 


lation No. 3. .OSM filed its notice of — 


appeal. with this Board on Decem- 
ber 18 (in accordance with 43 CFR — 
4.1971, 43. FR 34398 (Aug. 8, 1978)). 


On Jan. 18, 1979, the Board granted 


a petition for eae to intervene,* | 


All parties | filed briefs -with i. the | 


Board. 


‘Discussion 7 e be 


Tn ‘its notice of violation OSM - 
cited Cedar for violating sec. T1514 
(b) (1) Gi) of the interim regula- 


tions. The pertinent eee of 


that regulation j 1s: 


_The requirements “of this. ‘paragraph 


may be ‘modified by the. regulatory aus 
thority’ where the mining is reaffecting , 
previously - ‘mined’ lands’ that: have not 


been restored: to. the standards: of this 
section and. sufficient ‘spoil is not avail-— 
able. to return to the slope , determined : 
according to paragraph. (a), (1). Where - 


— such modifications © are approved, the: ait 
| “permittee: shall, as a minimum, be Te 


aed to— CR ge ugh a5 
; : 1 at fata a . p a, A 


Je Se ce oe 


Gi) “Backfill and. ate te the. ibe : 
moderate slope possible to eliminate the ; 
does not “exceed: the 


necessary . to assure Stability, 


“30 CER. 715. 14(b) (1) Gi); 4 49, a 


62682 (Dec. 18, (1977). ‘From the - 


‘record | before. us itis. ‘clear | ‘that 
Cedar did x not seek, prior to 0 OSM"s 


“This. petition. Was. ‘filed by. the National 


‘Wildlife Federation, Council of the. Southern 


Mountains, Ine., :The.. Environmental Policy | 
Institute, The Appalachian | Coalition, The 
Tag Valley ‘Recovery. Center, and Saye Our : 
Mountains. Sister ye ia Stn > 
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issuance of the notice of soled tory. 


a modification of its performance 
obligations under sec. 715. 14(b).° 

Thus, we find that OSM inac- 
curately cited sec. 715.14 (b) (1) (ii) 
as the basis for the action ordered 
to remedy violation No. 3 of Notice 
of Violation No. 78-J-4~2. Cedar 


has not raised this point, and it is. 


clear from the record that this error 
has not prejudiced Cedar by dis- 
tracting that party from the issue 
of whether it has disturbed the 


orphaned | highwall so as to be re- | 


quired to eliminate, completely, any 


portion thereof i mn accordance with — 


sec. (15.14. For these reasons, and 
because we have determined that 
Cedar’s mining activities (as of the 
date on which OSM. issued its 
“notice of violation), had not made 
the .company . responsible - for the 
‘complete elimination of any por- 
~ tion of the orphaned. highwall, we 
find OSM’s error to. have ‘been 
harmless in this instance. 

[1] .The administrative - 


— continue to reclaim the highwall in 


accordance with the permit granted . 
by the State ae: ete ee | 





as ae 5 OSM’s aptiee of. vinlatlon to. Cedar. could 
not operate as an approval of a modification 


of the general performance standards in sec... 


715.14, because. the “regulatory authority’’ 
referenced in sec. 715.14(b) is “the depart- 
ment or ageney in [West Virginia]. * * * 
which has primary responsibility at the State 
level for administering the Act in the initial 
program * * € 30 CFR 700.5, 42 FR 62676 


(Dee. 13, 1977). Cedar’s mine permit does not’ 


evidence state authorization of such a modifi- 
cation, because it contains no provision for 
‘the complete elimination of any portion of 
the orphaned highwall (see ‘Cedar’s Exhibit 
D) and, under the terms of sec. 715. 14(b) (1), 
that is required, at a minimum, for those 
portions of an orphaned highwall that a 


permittee disturbs in the course. of its mining. 


operation: 


DEPARTMENT OF THE INTERIOR 


law. 
| idge determined that “Cedar shall. 


[86 LD. | 


* that such.a permit and plan 
amount to a variance or modifica-_ 
tion of recovery plans for unmined — 
property” (Decision issued on Nov. 
17, 1978, Docket No. CH8-17-R, at 


7). This ruling presumably was 
Intended to be responsive to Cedar’s. 


arguinent that it is not subject: to 
the performance requirements of 


sec. 715.14 ‘because it conducts its 


operation under the authority of a 


state mine permit issued prior to 


the effective date of the Depart- 
ment’s interim regulations (Cedar’s 
Application for Temporary Relief 
filed Oct. 20, 1978). With this argu- 
ment, and the judge’s ruling there- | 
on, we must: disagree. 

Sec. 502(c) of te Act provides in: 


| pertinent part: 


‘On and after nine monte from the 
date of: enactment of this Act, all sur-. 
face coal mining operations on lands on: 


which such operations are regulated by 


a State shall comply with the: provisions 
of subsections 515(b) (2), 515(b) (3), 
515(b) (5), 515 (b) (10), 515 (b) (18), 515 
(b) (15), 515 (b) oe and eee) of this 


Act #* e 


30 U. S.C.A. § 1252(c) (West Supp. 
1979) .° Cedar’ 's operation is a “sur- 
face coal mining operation” (see. 
definition at 30 U.S.C.A. § 1291 (28) _ 
(West Supp. 1979)) which is lo- 
cated on state land and is regulated _ 
by the State of West Virginia. The 


fact that Cedar’s state mine permit 


does not. contain a reference to the 
grading and_ backfilling require- 
ments of the Act or interim regula- 


6Certain surface coal mining operations 


' were required to comply with the initial per- 


formance standards on and after 6 months - 


from the date of ‘enactment of the Act. 
U.S.C.A, §1252(b) (West Supp. 1979): 8 


generally 30 CFR 710.11, 42 FR 62679. (Dee. 
13, 1977). | | 
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tions does not ane. Cedar’s obh- 
gations under federal law ; compli- 
ance with a state permit condition 
does not excuse noncompliance with 
the interim reglulations.”_ 

[2] While we agree with OSM 
that Cedar’s operation is subject to 
the performance requirements of 
the interim regulations, we do not 
accept. OSM’s argument that Cedar 
has “disturbed” the orphaned high- 
wall, within the meaning of sec. 
710.11(d) (1), and is therefore re- 


sponsible for that highwall’s com-— 


- plete elimination.® In this regard, 





? Sec. 720.11 of the interim regulations pro- 
vides that. “Fnjothing in the Act or these 
regulations shall be interpreted to preclude a 
_ State from exercizing its authority to enforce 

State law, regulations, and permit conditions, 


_ unless compliance with the State law, regula- 
tions, or permit condition will pr colude com 
(Italics 


pliance . with these: regulations. ae 
added.) 30 CFR 720.11, 42. FR 62700 (Dee, 13, 
1977). See also 30 U.S.C. A, § 1255 (West 


Supp. 1979); S. Rep. No. 128, “O5th eone Ast: 


Sess. 57 (1977): 


. “Since: practically - all ‘pinfece ‘coal. mining: 
operations covered by. the initial regulatory. 
procedure are: presently. regulated ‘by: existing. 


State. regulatory authorities © (the major ex- 
eeption being — operations on: federal’ and 
Indian lands), it is not the purpose. of this 
_ interim federal enforcement, program to place 
_ the Secretary of the Interior in the business 
_ of.issuing mining permits. for operations on 
Jands within the jurisdiction of the States. 
The bill imposes a duty upon the States to 
‘review and revise entsting permits to. insure 
compliance uith the interim standards of sec. 

402 [sec. 502 of the Act], and obliges the 
States to issue new permits in accordance 
with those standards. It is the view of the 
Committee, however, that the Secretary would 
be required to assure States’ performance of 
these duties and obligations, pursuant to the 


federal inspection and enforcement provisions . 


of sec, 402(e).”? (Italics added.) ' 

8 Sec, 710.11 (d) (1) :provides: - 

“The requirements of this chapter apeie to 
operations ‘conducted. after the effective date 


other lands used, 


we are , concerned only with the i im- 
pact of Cedar’s mining operation on 
a 1,500-foot horizontal section of the 


| oe ormed highwall. This is the ex- 


tent of the orphaned highwall along 
which Cedar conducted mining 


operations between May 3, 1978 (the 


date on which the. initial federal 
performance Nt became 
applicable to ~Cedar’s operation), 
and Aug. 25, 1978 (the date on 


- which OSM issued the Ee n0- 
tice of violation). 


OSM acknowledges that there » 
no definition of the term “dis- 


-turbed” specified in the Act or in- — 
terim regulations, but notes that. the 
phrase “disturbed: area” is. defined 


in sec, 710.5 to mean “those lands: 
that have been affected by surface 


coal. mining and reclamation opera- 


tions.” 30 CF R 710. 5, 49 FR 62678. 


(Dee. 13, 1977 ). On the basis of this - 


definition: OSM argues that the 
terms “disturbed” and “affected” | 
are synonymous, and that since 
Cedar “affected” the orphaned high- 3 


wall by “touching” it, the company 


must eliminate the entire highwall ‘ 


(OSM’s Brief, at. 14), 


In the course of its mining - oper- 
ations, Cedar. has removed over- 
burden from the base of the or- 
phaned highwall. This activity has 
resulted in new highwall exposures, 
part.of which have been on the same 
plane as the orphaned highwall and 


part of which have been located at 


distances ranging to 10 ‘feet from 


the orphaned .highwall. There has 
‘of these regulations on lands from which the’. .— — 2 , 
coal has not yet been removed and ‘to any 
disturbed, or redisturbed in” 
connection with : OF to facilitate mining: or tO. . 


comply with the requirements of the Act or 


these regulations.” (Italics added.) 80 CFR 
710.11 (d) (1), 42 FPR 62679 (Dec. 13, 1977). 
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been. no. ahogide: that Cedar’s 
moval of. overburden. has resulted i in 


any adverse physical impact:on the | 
orphaned highwall. ‘Thus,. we con-. 
clude that this activity has. not 
| triggered any obligation . on the 
-part-of Cedar to eliminate the or- 


. phaned.: highwall.? 


Fhe only effect on the orphaned 7 
. highwall that has been shown to 
E haye resulted from Cedar’s mining : 
operation. is. that the highwall has 7 
- been:covered partially bythe excess 
_ spoil material backfilled against it. . 
by Cedar. This is an incidental re- 
~gult..of Cedar’s reclamation of its 
| excavations, which reclamation has - 
not been shown, : in itself, to be in 


violation. of the performance stand- 
ards: of .. sec. TI15. 14, Moreover, as 


there i 1s no. basis in. the record, for a 


_ finding that the partial covering of 
_. the orphaned. highwall- has caused 


7 - any | adverse physical impact, on the | 
| remaining exposed. portions of that 
highwall.. such as.to satisfy our in-. 


| terpretation . of Secs, a 15.14 and 7 10, 


—11(d), (1), we must conclude that 


Cedar is not. required to. eliminate 


Sa completely. any. portion thereof. A 
 eontrary holding | on our part. would 


_ discourage coal mining companies 
| from performing reclamation activ- 


ity that results in an improvement 
in the preexisting environmental 
- condition of the ar ea in 1 Which it Op- - 





a 2 We: do aan Geety: aceept: ‘the ee 


tion of the administrative law Judge (Decision 


rendered Nov. 17, 1978, Docket No. CH8—17~ — 
areas left without adequate reclamation prior | 


R, at 8): “(b) that ‘disturbing’ ‘of an -exist- 
ing. highwall,. means either. the cutting into 


_ that -highwall to such an extent that it. 


renders’ the highwatl a threat in ‘some manner 
to the public or to the. environment, .or. that 


- the highwall. is.attempted to be restructured 
or resloped. to.a different degree in. order. to 
: » Facilitate; mining: 68M: Ges, ee a, 
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‘re- = 


tinue, in their: unreclaimed condition, 
7 stantially. degrade. the quality..of the environ- 
- ment, prevent or damage the beneficial use of | 
land or water resources, or endanger the 
health or safety of the public.” 30. U. 8. CiAS . 
§ 1202 (h) (West Supp. 1979). Sy bee 


4 Ise LD, 


| érates when, a: as in this case, the com- 
pany is not obliged to perform such 7 
reclamation. by virtue of its mining - 


impact on the area. This result. 
would. clearly _ be contrary to a 


fundamental purpose of the surface | 


coal mining legislation. a 
Wherefore, the decision of the ad- 
ministrative law judge 1s ‘reversed 


in part and modified, in ES Part So 


ordered. 


~Tranine G. "Piksies | 
_ Administrative J fudge. o 


Wa A. oe ue we, 
Chie of Adminisinative Judge... 


| ADMINISTRATIVE JUDGE MIRKIN 
| eee In RESULT: _ 


It is only. because of the ivdeniig 


| of the questions that it appears that - | 
_the Board had to deal with the ques- 


tion: ‘of whether or not: compliance 


with. a state mining permit may op-_ 

erate to excuse compliance with any — 
of the. interim regulations. In deter- 
mining: that: the actions complained 


of. were. ‘not violative of 80 CFR — 


 915.14;-the. Board ‘effectively | ‘Te- 
“Wetaed the administrative law judge 
and disposed of the appeal, Tt would | 
have been better to await a case in 


which we. found: a: violation of the ™ 
regulations in order. to determine 





10 See. “see, 102(h) of the” “Act, which 


‘provides : 


“It is the ‘purpose “éf this ‘het ‘to—~ 
Pa oo a Oe a 
“(h) . promote . the reclamation of mined 


to the enactment of this Act-and which. con- 
to sub- 
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Api ‘tb 23, 1 ae 


suicilies ceampuanes with a state 
_ permit was sufficient to relieve re- 
sponsibility. | 

I do agree with the Adidine that 


* 30 CFR 718. 14. was not violated by. 
Cedar and I ther efore concur in uhe 
a hs Rights _ 


7 Pursuant fa eeoulniions in 43. CFR 


result. 


- Meuvin J. Mirkrn, 


Administrative Judge. a 
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Decided Aprit 23, 1995 


vy ‘Anneat from the Decision of the Alaska , 


State. Office, Bureau of Land Manage- 


merit F-14943-A, F-14943-B, dated 


Aug. 16, 1976, rejecting certain land 


selections of Tanacross, Inc., under 


§ 12. of the Alaska Native Claims 


Settlement Act, 43 U.S.C. §§1601-_ 
1627 (1976), as amended, 89. Stat, | 


1145, (1976). 
"Dismissed, 


| 1 Alaska Native Claims - Settlement 
Act: Land Selections: Valid Existing 
Rights 


“Valid existing rights” pr otected by 814 


(g) of ANCSA include both interests of — 


a temporary or limited nature and inter- 


| ests leading to the acquisition of title, 
when such interests. were created prior | 


to ANCSA and are being perfected. or 


| maintained pursuant to State or Federal | 


law. 


7 Alaska Native Claims Settlement 
Act: Land Selections: Valid | Existing 


_ Rights P 


| ve Federal Airport Act, and dp eoupiiance with 
| such law leading to the. acquisition of 


29 2-92 5—79——9. 3 


Tanacross, Inc.; 


title prior to: -ANCSA, is -eiieiene: to 
create a valid existing right in the State 


‘of Alaska pEoecved by §14(g). of 


ANCSA. 


3. Alaska Native Claims’ “Settlement | 
Act: Land Selections: Valid Existing 


2650.3-1(a), interests protected, pursu- 


ant to ANCSA which lead to fee. title in 


the State are to be excluded from con- 
veyance to a. Native corporation, eal 


APPEARANCES: éRenucti: “Thomas, | 


—Jy., President, Reggie Denney, Vice 


President, Larry A. Wiggins, Esq. » for 
Robert Jenks, Piesi- 
dent, Interior Village Association ; . 
John Burke, Esq. and Bruce. Schultheis, 


Esg., Office of the Regional Solicitor, | 
for the Bureau of Land Management; ; 


Thomas Meacham, Esq., Assistant 
Attorney General and Martha. Mills, 


‘Esq, Assistant Attorney General, for 
the State of Alaska, Department of 
Law; Martha Mills, Esgq,, ‘Assistant 
‘Attomey General, for the State of - 
Alaska, Division of Aviation, ee at 


OPINION Be ee 


ALASKA NATI VE OLATMS 


a 3 APPEAL BOARD. 


_ JURISDICTION: oe 


The Alaska Native Ging: yan 
eal Board, pursuant, to delegation 
of authority in the Alaska Native 
Claims Settlement Act, 48 U.S.C. 
$$ 1601-1627 (1976), as amended, 
89 Stat. 1145 (1976), and the im- 
plementing regulations in 43 CFR 
Part 2650, as amended, 41 FR 14737 
(Apr. 7, 1976) , and 48 CFR Part 4, 


Ee 258 " DECISIONS oF THE 


| | Subpart i hee eby makes the follow- 
- ing findings, conclusions and deci- 


i sion. 


ore Pursuant i the vue in 43 
| CFR Part 2650, as amended, and 


| ‘Part 4, Subpart: 7 the State Direc-- 
_tor.is the officer of the United States : 
‘Department of the Interior who i is - 


authorized | to make decisions on 


~~ land selection. applications involv- . 
ing Native corporations under the 


Alaska Native Claims Settlement 


7 Act, subject to appeal to this Board. “ 


FACTUAL BACKGROUND | 


: By Departmental Orders of Nov. | 
98, 1941, Jan, 5, 1942, Mar. 4, 1947 
~ and Dec: 28, 1947, the lands encom- 

_ passing the Tanacross airport were — 


withdrawn, enlarged and modified 
as Air N avigation Site Withdrawal 
~No170 0 


On Nov. 6, 1950, thei Natives of 
‘Tanacross signed a. petition asking 
‘the Secretary of the Interior to es- 


tablish a reservation. for the execlu- 


_ sive use and. occupancy of the Tan- = 
across Natives. This was apparently 
filed in 1951 with the Department 
of the Interior. ‘This petition in- 
_ cluded a property description of the - 
_ land which the Tanacross Natives 
used and occupied in the vicinity of — 
the Village of ‘Tanacross, No. res- 
§ ervation was established. 


On Aug. ayes 1959, the. State of 
: ‘Alaska, Division ‘of ‘Lands, sub- 
mitted - to the. Federal Aviation 
7 Administr ation, a request for a con- 


 -veyance to the State. of Alaska of — 


- Jands at the Tanacross airport, pur- 
~suant to § 16 of the Federal Airport 
, Act. (49. U. S. C. A. § or et sey. 


DEPARTMENT OF THE INTERIOR. 


(1968), 
amended.) On Sept. 80, 1959, the — 
FAA transmitted the request to the | 
Bureau of Land Management. 


60 Stat. 170, ito, as 


On Feb. 7, 1961, Air Navigation | 


Site Withdrawal. No. 170 was re- 
woked by Public Land Order No. 
2263 (26 FR 1215, Feb, 11,1961). 
- This public land erase recognized 
the State of Alaska’s. application 
for an airport conveyance, but did 
- not specifically reserve this land for . 
a conveyance to the State of Alaska - 
for airport purposes. | 


On Mar. 2, 1961, the State ee 


| Alasia requested that the airport 
lands be transferred to the State un- 


der the Statehood. Act rather than — 


under the Federal Airport Act. | 


- Pending a decision on the State 
of Alaska’s requests, on Aug. 30, 


7 1961, the Bureau of Land ae 
. ment made note of the. necessity for 
the reservation — of. right-of-way 


which would. cover ae 153 aeres’ of 


- the airport land in the event the air- 
port lands were conveyed to the | 


State of Alaska. This right-of-way 
was to be reserved pursuant: to au- 
thority set forth in Instructions, 
44 TD, 518. (1916), for the benefit 
of various agencies: of the Federal " 
Government, Ne | 


On Nov. 16, 1961, a | Native: ae ag 
test by the Tanacross Natives was 

- filed - concerning the conveyancing 
ofland-around Tanacross. From the 
documents. filed with this Board, it ~ 
appears that the protest was a re-_ 

- iteration of the claims of the Tana- 
cross Natives madein1950.InJune | 
of 1965, a further protest-was filed 
by the Tanacross Natives reiterat- 
ing their. claims to 0 lands 3 in the We ot 


[86 ros * 3" 


a ee 


2 Gnie of Tanacross. "The propery 
_ description . 
where | the— ‘Tanacross airport S 7 


included the lands 


7 a located. 


“} 


On Sept. 19, 1963, as Dunes of 
~ Land Management ‘issued a letter 
.. to the State of Alaska in response — 
to the State of Alaska’ Ss request for ~ 
_ conveyance of lands under the Fed-_ 
eral Airport Act, stating that the re-. 
quest for airport lands was not in- 
consistent with its. needs, The letter 
‘made conveyance of the airport — 
lands. to the State of Alaska con- — 
tingent upon agreement of the State — 
of Ales to cover survey costs. By | 

- a decision of the same date, the — 
State of Alaska was further aeagred on 
to publish a Notice of Conveyance. 
‘On Sept. 20, 1963, the Bureau of — 
Land - ‘Management - rejected the 
State of Alaska’s. application for — 
conveyance of the = airport land ; 


under the Statehood Act... 


held up solely because of a transfer 


= ‘ of pce lands, the ay aera of 
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Pree ; 


the Taterior ould give. sich: a con- a | 


veyance ad hoc consideration. 


On Jan. 16, 1968, the Bureau. : _ 
Land Management informed the i 
State of Alaska by letter that they — 
were not going to transfer title to 
the. airport lands at ‘Tanacross un- 
less a showing was made that air- 


port construction was being held up. 
~ solely because of the Native protest. 
This. letter added that the convey- 
ance would be subject to the reser- 
vations, conditions, and limitations 


of Title VI of the Civil Rights. Act 


of 1964, duly 2, 1964, 78 Stat. 241, 
952. On Jan. 19, 1968, the State of 


Alaska executed a document, COV- 
enanting not. to discriminate on the 


. grounds of race, color, or national . 
origin in the use of the airport 
lands. The State never filed any 
showing that construction was be- 
~ ing held up because of the Native — 
protest. | 
On Oct. 2 through Oct. 23, 1963, st 
notice of the pr oposed conveyance — 
to the. State of Alaska under the — 
OF ederal Airport Act. was published 
by the State of Alaska. On Nov. 6, | 
i 1963, the State of Alaska agreed to | 
pay survey. costs... S. | 
. On Aug. 10, 1967, by way of a 
- letter to. Alaska Governor Hickel, 
_ Secretary of. the Interior ‘Stewart | 
~ Udall imposed an informal freeze — 
. on land. conveyancing in the State — 
of Alaska. In this letter Secretary. 
~ Udall stated that where actual con-_ 
a struction of a road, school, airport, 
_ or other -public: facility was being 3 


~Ond an. 14, 1969, PLO. 45821 was : 


signed by. ae Secretary of the . 
‘Interior which withdrew all unre- 
served. lands i In ‘Alaska from. appro- 


priation. This Order was amended ~ 
on June 16, 1969, by PLO 4669, to : 


“3 permit airport conveyances. 


The Federal Airport. Act was: re- | 


7 pealed. June 30, 1970. The Airport | 


and. Airway. Development Act of 
1970, May 21, 1970, P.L. 91-258, 84. 


Stat. 919, 235, passed as successor — 


legislation, — contained almost. ex- | 
actly the same language n rel ating to o.. | 
airport grants, a 

On Mar. 18, 1971, the Samea of - 
Land Management reduced the'size 


of the ents oivay | pee was s noted : 
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on Aug. 380, 1961, from 1 1158 acres 


to 123.39 acres. | 
On. Oct. 27, 1971, the Bureau of 
Land Management informed the 
State of Alaska by way of letter 


that the case file was ready for 
transmittal for signing the convey- 
ance, ‘except for the Tanacross Na- 
tive protest waiver. : 

On Dee. 18, 1971, fie, indies 
Naewe Claims ‘Settlement Act was 


passed which withdrew public lands . 
in the townships where the Tan-— 
across airport is located from al] 


forms of appropriation sub} ect to 
valid existing rights. — 

On. Sept. 5, 1974, Tanacross se- 
lected lands under the Alaska Na- 
tive Claims Settelement Act in sec. 
32, T. 19 N., R. 11 E., Copper River 

meridian, which included .part of 


the airport lands at Tanacross. On_ 


Dec. 9, 1974, Tanacross selected ad- 
ditional lands in T. 18 N., R. 11 E., 
Copper River meridan, but its ap- 
. plication was vague as to whether 
they in fact selected the remaining 
airport lands located. in this town- 
ship. On Feb. 6, 1976, Doyon, Ltd., 
_ the Regional. Corporation in the 

Tanacross area, advised the Burean 
of Land Management that the selec- 
tien was in-error-and that ‘Tana- 
cross, Inc., did not select the remain- 


ing. airport lands in its second 


selection on Dec. 9, 1974. 
~ On Aug. 16, 1976, the Bureau of 
_ Land Management, rejected those 


parts of the land selection applica-_ 
tions of Tanacross, Inc., which 
covered the lands sought by the 
State of Alaska for conveyance 


under the Federal Airport Act, on 
the grounds that the interest of the 
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State of Alaska in the airport lands 


constitutes a “valid existing right” 


under § 14(g) of ANCSA, and were 
therefore unavailable “for admin- 


istrative purposes” for Coa am? 


to Tanacross, Ine. : 
On Sept. 16, 1976, (anaeros 
lice filed a Notice of Appeal with 


. this Bond from the Aug. 16, 1976. 


Decision of the Bureau of "band . 
Management; and, for practical 
purposes, the by iefing in this appeal 
was concluded within 12 months 


thereafter. The delay in the rendi- 


tion of this decision has come about, 
in large part, due first to Secretarial 
review of this Board’s previous rul-. 


Ing on valid existing rights as well 


as the Secretary’s later reconsidera- - 
tion of his initial review, all of 
which caused this appeal to remain 
suspended until Dec,.4, 1978, after 
which time the parties were granted 
time to file additional briefing. 


ASSERTIONS OF 
TANACROSS, INC. 


Tanacross asserts that no title to 
the airport lands has passed to the 
State of Alaska, that the Bureau of 
Land Management has jurisdiction © 
over the lands and therefore the 
lands are “public lands” within the 
meaning of § 3(e) of ANCSA. They © 
further assert that since the interest. 


in the airport lands sought by the 
- State of Alaska is not a lease, con- 


tract, permit, right-of-way or ease-_ 
ment, that the State does not have a 


_ valid existing right in the lands as 


 Tanacross also claims that the Na- 


tive protests filed by the Tanacross 


1 APPEAL OF TANACROSS, ING. . 6 
“= 9 “ Aprit 28, 1979 a | 


- Natives as conveyancing in the area 


- of Tanacross represents a superior . 


 .elaim to the airport lands and that 


the State of Alaska is trespassing on 
these airport lands and is respon- -_ 


sible for any damage thereto. — 


Although Tanacross claims it has 


a right to select and have the air- 
port ands conveyed to it, Tanacross 


admits that it will disve to convey . 
| ASSERTIONS OF THE STATE | 


“the existing airport site to the State 


of Alaska .under— § 14(c) (4) of 9) 
_ ANCSA. It claims, however, that 
after Dec. 18, 1971, § 14(c) (4) of 
~ANCSA. should be the sole proce-. 
dure applied to airport convey-_ 
ances that are in conflict with. Lee 


lage land selections. — 


Lastly; Tanacross contends that’ 
the Decision of the Bureau of Land © 
Management which stated the rej ec- 
tion was for “administrative pur-.— 
Poses,” * 4s arbitrary and capricious: 


in that the decision must, be. naeee 
upon legal grounds. — 


In the event that this Boned a. 
that the State of Alaska, does have. 
a vested right in the airport lands, . 


 ‘Tanacross requests an evidentiary 
hearing before the Board on the ne- 
_cessity of the conveyance and the 


amount of land to be conveyed to 


| the State. : 


‘ASSERTIONS OF. THE 
' BUREAU OF LAND 
| MANAGEMEN T 


‘The Baer of aad Manag ement : 


alleges that the only issue before 
. this Board is whether the State of 
_ Alaska had a valid existing right to 
the Tanacross alr port property. 


_ purposes. 
_ stances, the State of Alaska has a_ 
valid existing right which is pro- 


| tected under y 11 (2) (1) of ANCSA, 


e They tits at the letter si com- 
mitment of Sept. 19, 1968, and the | 
" subsequent use of the airport lands 
by the State of Alaska segregated . 


the land. from entry for all other 
Under these circum- 


OF ALASKA 


The State of Alaska alteass that 
the airport land is not public land | 
within the meaning of §8(e) of 


~ANCSA, The “letter of commit-— 
ment” of Sept. 19, 1963, from the 
Bureau of Land Management to the 
State of Alaska created equitable © 
title in the airport lands in the State 


of Alaska once the State complied 


with the requirements of the letter 
of commitment. Since the State did — 
sf comply with the contingencies set 
forth in the letter, equitable title — 
passed to the State and such equi- 
table title is recognized as a valid — 
existing right under §11(a) (1) 
and §14(g) of ANCSA. The State 
also argues that i issuance of a “letter — 


of commitment” segregates the land 
and makes it unavailable for Native 


_ selection under ANCSA. 


The State maintains that if the | 
lands are av railable for selection by — 


| Tanacross, Inc., their interests in the — 
_ airport lands are also protected by | 
| § 14(c) (4) of ANCSA which re- - 


quires the village corporation to 
convey existing airport sites to the — 


| State, Federal “Government. ‘or mu- 
| nicipality. hoes further state. that | 


~~ tects, 


since they are AG seeking any land : 
. other than the existing airport sites, | : 
an evidentiary hearing as mene 3 

ed nature were protected by §14(g) _ 
of ANCSA as valid existing rights. 
~ to which > the oe was, 


“The sole: issue. to be. resolved. in oe ubject. 
2 this appeal j is whether the State of 4) 
_ Alaska’s interest in the airport land — however, has adopted: a different 


is protected as a “yalid.. existing 


~ by T Tanacross is not necessary. 


“DISCUSSION 


right” within the terms of ANCSA. 


 ANCSA, in’§$ 11 (a) (yy, withdraws |. 
a public, Jands for selection by Native : 
7 corporations ‘ ‘subject t to valid exist- : 


ing right.” 


- Burthermore, g14 es ANCSA, 


: . wich ds entitled © “Conveyance of 


= Lands, ” states in sabperegraph (g x 


in part: as follows: 


All conveyances minde. pur eedade to. this 
— Act Shall. be. subject. to. valid existing 


| rights. Where, ‘prior to patent of any land 
or minerals’ under this Act,.a lease, con- 


~ tract, permit, right: of-way, . or easement 


(including a lease’ issued under section . 
6(g) of the. ‘Alaska Statehood Act) has 
been issued for the surface or minerals. ~ 
covered under “such: patent,. ‘the: patent: 


shall contain ‘provisions. making it sub- 
ject to the lease, ‘contract,. permit, ‘right- 


; of-way, or easement, and the right of the — 
; lessee, contractee, permittee, or grantee : 
3 to the complete. enjoyment of all rights. 


privileg es, and: benefits aed erate 
LENE a ar 


_ The Board has eeetoiiaey. ruled, - 
in Appeal of Eklutna,. Ine, 1 


ANGAB 190, 88 LD. 619 (1976) 


[VLS° le -10], that. ANCSA. pro-| 
“valid existing: rights, “a 
_ those ids which do not lead to a. 
grant of. Tee title and which were — 
created prior to ANCSA. Rights _ 
leading to: acquisition of title; the 
= Board: found, were. excluded from. 


DECISIONS “or ‘THE DEPARTMENT OF THE INTERIOR, 


- conclusion which | 


: ae! the Board. 


: the term 


_ 186 LD. 


conveyance i: ae selecting Nae =e 
corporation 


under § 29(b). OL: 
ANCSA; interests. of-a more: limit- : 


The ‘Sécretary. ‘of the Aiierion 
overritles : _and 


In ee what ‘interests _ 7 


are included within the meaning of _ 
| “valid existing rights”. 
tinder ANCSA, the Secretary has. 
- determined that certain. rights’ of | | 
: purchase held by third parties 
which were outstanding but unper-_ 
fected as of the date of passage of © 
- ANCSA constitute “valid existing 
. rights,” and that these rights which . 
lead to acquisition of fee title, are 
: protected under § 14( g) of ANOSA.- 
Tn arriving at this conélusion the 
- Solicitor’s Opinion 2 .dopted by Sec- — 
_retarial: Order No. 3029 as the po-. 
sition of the Department on the sub- — 
ject. of valid existing rights, stated. | 
“In part as follows: | 


A fundamental principle of ANCSA is. | 


that. “Tajll conveyances made pursuant | 
to this Act shall be subject to valid éxist- 
Ing. rights.’ In. addition, the. sections - 
withdrawing land for Native selection _ 
11(a), 16(a)) expressly provide — 


(Sees. 
that the withdrawal is- ce to valid. " 


. existing rights. 9 * . . rae 


Although: the phrase “valid ‘existing | 


rights" is not ‘specifically defined in ‘Sec. . 
os “Definitions”, - both. the statute .and 
the legislative ‘history offer guidance as a. 


to its meaning. se ts 3 : ; 
Section J4a(e) provides in per ertinent 
part: i xe 7 
| “Where prior. to patent of any land or. 


minerals under this Act, ‘a lease, con- 


a er ed APPHAL OF. ‘TANACROSS, 


> 1 
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_ ack (oepatit rightot-way,. or easemedt” 

ae (including. a lease issued under sec. 6(g) ~ 
of the Alaska. Statehood Act) has: been _- 
‘J the patent shall contain pro-. 
it. subject to the 1 


issued * * 
~ visions making 
- eontract (ete.) * * * 


Section 22(D). directs the Secretary to ; 
promptly issue patents to all persons who 
-.. have made a lawful entry on the public’ 
: Jands in compliance with the public land. 
laws. for the purpose of gaining: title to. 


homesteads, - headquarters ‘sites, trade 


_.. and manufacturing sites or small tract 

- gites, and. who..have fulfilled all the re- 
NG fe quirements of. law prer requisite to obtain- 
Dae ange ing a patent. Ose 7 


Section . 99(¢) | protect persons. he 


i‘ ros initiated valid mining. claims or lo-. 
o~ cations in their. possessory rights if they 
7 have met the requirements ¢ of the mining 


ion laws. 


; the act, shall exclude any. lawful entry or 
entries. which have been perfected under, | 
or are being maintained in: compliance — 

~ with, laws leading to. the acquisition . of but. include oth er inte ere sts whether | 

title, but’ shall inelude land subject TOA 
- » - yalid. existing rights. of a temporary or . 
‘limited nature such as those created by - 


mi leases: (including eases issued under sec- : 


tion. 6(g) of the Alaska Statehood Act), 


_ easements.” ae 


eT do not believe’ the listing of the : 

7 ae to: be pr otected was: intended to be 

ee limiting, | 
| generis. "The. regulation. already. quoted. 

(43° CFR 2650. 3-1(a)) precedes its list | 

with “such as those created by * *.#,” — 

| indicating clearly that the list ig not. exe. 

_ haustive. Furthermore, there is not longi- 

eal [sic] reason why. ‘Congress - would. . 

have intended to protect rights of munici- 

@ -palities: or. individuals which lead to the — 

acquisition of title under such Federal . 


but rather > “was. 


ejeusdem ° 


jane as he: Townsite ‘Ace or the Home: 


stead Act, but did not intend to protect a 
the same municipality or individual when 


. the law under which ‘the rights are pene ; 
a perfected. is a State law. 


It is my conclusion, therefore, that. the - 


-departnient’s regulations have. construed _ 
“valid existing rights” under ANCSA to” 

include rights perfected or maintained | 

under State.as well as Federal laws lead- — 
ing to the acquisition of title. - om 
“2 [Footnotes omitted. Italics in’ —— 1 a 
8 FR 55288-89 (N Ov. og 197 8)... | 


~‘Tanacross asserts that since “the 2 


: Atenest" in the airport lands which © 
is sought. by: the State of Alaska is 7 

nota eae contract; permit, right- | 
of-way,. or easement, the State of 


Alaska’ does: not hinve a valid exist- a. 


Byr reg sulation the Department has con: Ng right. to. the airport lands 2S - 


ae Sections 14(g) and 22(b) and 
provided the: mechanism for implement- ; 
ing them. 43°CFR 2650.3-1(a) provides: 
~ “Pursuant to sections 14(g) and 22(b) 


of the act, all conveyances. issued: under. 
are not. limited to. leases, contracts, — 


“permits, rights- of-way.or easements. 


- mentioned ‘in: §14(g) of ANCSA, | 


hae phrase. i is used. in ANCSA. 


[1] It is-clear, however, that it: is 


the policy of the Department’ of the | 


Interior that. valid existing rights : 


or not they are specifically set forth — 
in. -ANCSA.. ‘The. Board therefore 
“finds. that. “valid existing rights” a 
| 7 protected by §14(g) of ANCSA i Te ass 
contracts, permits rights: -Or- “way eae oe clude both interests of : a temporary ar 
: | _ or limited nature and interestslead- 
ing tothe acquisition of title, when 
“such: interests. were created. prior to . 
; ANCSA and are-bheing perfected or — 
‘maintained . pursuant, to ‘State or : 
 Rederal law. | - 


The State. of. eee iad : : 


: that’ purstiant to the Federal ‘Air- a 
7 port Act of 1946, it gained a valid 
existing: right to the lands at-the — 
Tanacross Airport and that title | 
- vested in the State of Alaska, ‘This 


264 DECISIONS, OF THE 


Act (49 U.S.C.A. §1115 (1963), 60 


Stat. 179, as amended) provides as 
follows: — 


(a) Whenever the Administrator de-. 
termines that use of any lands owned or . 
controlled by the United States is reason- 


ably necessary for carrying out a project 


under this chapter, or for the operation 
of any public airport, he shall file with the 
head of the department or agency having. | 
control of such lands a request that such - 


property interest therein as he may deem 
necessary be conveyed to the public 
‘agency sponsoring the project in ques- 
tion or owning or controlling the airport. 
Such property interest may. consist of 


the title to or any other interest in land 
or any easement through or other inter- oi 


est in air space. | 


(b) Upon receipt ‘of. a ada Bon 


the Administrator under this section, the 


head of the depar tment or agency having 


control of the lands in question shall de- 
termine whether the requested convey- 


ance is inconsistent with the needs of the ~ 
department or agency, and shall notify 


the Administrator of his determination 


within a period of four months after re-— 
ceipt of the Administrator’s. request. If 


such department or agency head deter- 


mines that the requested conveyance is - 
not inconsistent with the needs of that: 
department or agency, such department 


or agency head i 1s authorized and directed, 


with the approval of the President and 


the Attorney General of the United 


States, and without any expense to. the | 
United. States, to perform any acts and to. 
execute any instruments necessary to — 
make the conveyance requested, but each — 
“such conveyance shall be made on the con- 


‘dition that the property interest con- 


. veyed shall automatically revert to the 
United States in the event that the lands 
in question are not developed, or cease to. 
be used, for airport purposes. May 18, ; 


1946, ec. 251, § 16, 60 Stat. 179. 


This statute was repealed effective 
June 80, 1970, and it was ‘replaced 


by4 19 US. C. § 1723 (1976) [P.L. 91. 
= (1970) aaa in order to. 


DEPARTMENT OF THE INTERIOR 


[86 LD. - | 


protect existing actions and doce | 
iinations made under 49 U.S.C.A. 
§ 1115 (1963), Congress included a 
savings provision in the Act of May 


21,1970, P.L, 91-258, § 52(¢) which | 
provided as follows, and which this 
Board finds protects whatever inter- 

_ est the State may have gained under 
49 U.S.C.A. $1115: . 


Saving Provisions —AlL or ders, ‘deter mi- - 


‘nations, rules, regulations; permits, con- 
tracts, certificates, licenses, grauts, ‘vights, 


and privileges | which have been issued, 


Inade, sranted, -or. allowed to become ef- | 


fective by. the President, the Secretary of 


rr ausportation, or any court of competent 


jurisdiction. under any provision of the 


Federal Airport Act, as amended, which 


are in effect at the time this section takes 


effect, are continued in effect according 


to their terms until modified, terminated, 


superseded, set aside, or repealed by the 


Secretary of Transportation or by any 


court of competent jurisdiction, or by op- 
eration of law. §52(c) of P.L. 91-258. 70 
U.S. Code Congressional and Administra- 
tive News, Pp. 274, See 


The. Stite oF nee nade a Te- 


jae for an airport conveyance un- 
der this Act. The Federal Aviation 
Administration made a determina- 
tion that the conveyance to the State 
-of Alaska was necessary for the op- 
eration of the airport at 'Tanacross. 
The Bureau of Land Management, 


pursuant to the request of the State 


of Alaska and the Federal Aviation 
| Administration, issued a letter stat- 
‘Ing that conveyance of the Tana- 
cross airport lands was not inconsis- 
tent with its needs but made convey- 
‘ance contingent upon the State of 
Alaska complying with certain con- — 
ditions. The State of Alaska appears _ 


on the record to have met these con- 


‘ditions and: for considerable time — 


ae ae 


a has been exercising jurisdiction over 


_ the Tanacross airport. 9° 
* Tanacross asserts that title has not . 


_ Vested’ because ‘the conveyance has 
not been approved by the President 
and the Attornéy General. Accord- 


ing to the Federal’ Airport: Act, ‘if - 
conveyance is not: ‘inconsistent “with 
the needs of the: agency controlling 


directed, with the approval: of the 


President:énd the Attorney General 
of the United States,.*.*:*: to. make 


| ; the conveyance.” (Italics ; added. de 
Presidential approval was waived 


"9, 1954, 19 FR 3437), 


“Pursuant, to. authority given. ‘the 


Attorney ‘General under 28 U.S.C. 


i 510, the’ cata A General delegated | 


EW as 


prove Se conveyances malee the 
‘Federal: Airport :-Act.: (See ‘ Order 
No. 273-62, 27°FR:579:)° ‘There has. 
‘been. no approval of éither ithe -At- 
._torney General or-any Assistant At- 
- torney: Generali in, this case. The ap= 
parent reason for. involvement ofthe — 
_ Attorney General OF: his. assistants: 
| _ interest in these. lands. constitutes. a 
valid existing right as that term has ~ 


te requirements have. been mee t by the r 


variety of agencies which. might, con- 
trol lands desired for’ airport use,. be- 
- fore conveyance. ‘under the Federal 
Airport: Act. ‘There “would. be. no 


“point in imposing a ‘requirement, of | 


approval ‘by’ the’ ‘Attorney General 
unless Congiéss contemplated an 
objective review of éach case by the 
Department of Justice: While such 
‘approval would ‘be: ‘expected if’ all 
statutory and: regulatory require- 
| ments i had een met, Te es could 


ae . 292-925-792 fe re SUP genie gehen 
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“not be ‘considered a ‘minigteriat Het. : 
In. ‘public land. law, the term. 


“equitable title” is used to. describe | 


the interest held by an entryman 
who, upon full compliance with re- 
quirements of the law; has’ rights j in 
the land stperior to all other ‘claims, : 


and is entitled to issuance of patent 


by the Federal Government, which 
holds only legal ‘title to the land. 


‘The holder of. equitable. title has’a 


vested interest; 4.¢.; that interest, ‘ace 
quired. by a party. when all preré- 
quisites for the’ acquisition of title. 


have been‘ comiplied-with,. which, at- 
by Executive Order No. 10536. BAN une 
gress of its’ power’ to dispose ‘of: the 
| property.’ (Appeal « of Eklutna, ‘Tne:, 
1 ANCAB 190, 83 ID. 619 ast) | 
- [VLS q 5-10]. 2 : 


taching to the land, -deprives Con: | 


Due to the fact, hat the Paes ae 


of the Attorney General was‘a stat-— 


utory prerequisite | for passing of - 


_ title under the Federal Airport Act, 


the. failure to gain such approval 


prevented the vesting of: equitable | 
title to the airport lands in the State — 


of ‘Alaska. ‘However, this . Board | 
does find. that the State of. Alaska’ S f 


been interpreted by the Secretary of 
the Interior in S.O. 3029-and ‘the 
Memoranduth of -the Office of the 
Solicitor.adopted by this Order. 

[23 3] Application by the State of 
Alaska for lands under the Federal | 
Airport ‘Act and. “compliance with 
such law leading to the acquisition 


of title prior to ANCSA is suffici- 


ent to create a valid existing right 
in the State of Alaska protected by» 


Sie) of eee Pursuant: to | 


regulations i in 43 CFR 2650.3-1 (ay. 
interests . protected — pursuant .to 
- ANCSA. which lead to fee title in 
the State are to be excluded from 
conveyance to a ‘Native corporation. 


As to the assertion. of Tanacross, 


Inc., that claims and protests filed 


. by Natives of Tanacross in 1950 and 


in the 1960s created a right superior 
_ to the State’s, Congress in § 4(g) of 
_ ANSCA extinguished all claims 
_ based on aboriginal title. The Board 
has. previously noted in Appeal of 
Eklutna, Inc. 1 ANCAB 190, 83 LD. 
619° (1976) [VLS 75-10]: - 


*-% *® State land selections, already en- 
_ cumbered by aboriginal title to lands on 

which use. and occupancy could. be proved, 
were now subjected | to a. statutory prior 
_ right of selection by Native Corporations, 


based not on aboriginal ‘title, but. on Con- 
(Italics 


gressional grant: in. ‘AN OSA. 
eaded sy 3 
a ‘ORDER ee 

| “Iti is: hereby Ordered that the de- 
cision of the Bureau of Land Man- 

agement in issue in this appeal is 
hereby affirmed and this appeal is 

hereby Ordered dismissed. 


This represents. a unanimous: de- 
cision of the Board. 


‘Jorma M. Brapy, 
Ghairperon, Alaska Natiwe ~ 
Claims Appeal Board. 


| Apteatt F. Dunning, a 
Board Mt ember | 


" LawRENos Manson, | 
_ Board Member, — 
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Raped by Dennis R. Patrick from a 


> DECISIONS OF ‘THE DEPARTMENT OF THE INTERIOR 


[86 LD; 


“Dee. 19, 1978 decision. of Administra- 


tive Law Judge Torbett (Docket No. 
NX8-4-R): upholding a notice of vio- 


lation and two orders of cessation — 
issued by an inspector of the Office of 


Surface Mining Reclamation and En- 
forcement, in accordance with sec, 
§21(a) (8) of the Surface Mining Con- 
trol and Reclamation Act of 1977, on 
the basis of his finding of violations of 
30 CFR 715.12, 715.15 (a) (6), 715.16 © 


and 715. 17(a) of the. Department’s 


interim he 


Reversed. 


1. Surface Mining Control and Recla- | 


mation Act of 1977: Initial ny 
Program: ‘State Regulation ' 


The initial Federal regulatory program. is 


not applicable to a surface coal mining 


operation which is located on State land 
and which is not subject’ to State regula- 


tion within the scope of any of the bah 
- performance. standards, 


APPEARANCES: Marcia A. Smith, 


Esgq., . of Smith and. ‘Smith, | Corbin, 
Kentucky, for Dennis R. Patrick; John 


Philip Williams, Esq. . of the Office of . 
the Field Solicitor, ‘Knoxville, Tennes- 


see, and Michael J. Kurman, Esq., 
and Marcus P, McGraw, Esq., of. the 


Office ‘of ‘the. Solicitor, Washington, 


B.C, for the Office of Surface Mining 


Reclamation and Enforcement; iL 
Thomas Galloway, Esq. ., and Richard 
L. ‘Webb, Esq, of. the Center for Law 


and Social Policy, Washington, D.C, 


for Council of the Southern Mountains, 


_ Inc., The Environmental Policy Insti-. _ 
tute, and The Appalachian Coalition; 


David R. Wooley, Esq., of the Appa- 


lachian Research and Defense Fund, 


Inc., for The Tug Valley Recovery 
Center, Inc., and Save Our Mountains. 
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| 01 OPINION BY THE BOARD OF 


' SURFACE MINING AND... 


: - RECLAM: ATION APPEALS. 


| An appeal has been filed with the 


‘Board, by Dennis R. Patrick, from 
an administrative law judge’s deci- 


‘sion upholding Notice of Violation 


No. 78-II-1-002 and. Orders of 


Cessation Nos, 78-II-1-001 and 78- __ 
II-1-008, issued to Patrick by the 
Office of Surface Mining Reclama- — 
tion and Enforcement. (OSM) in 
accordance with sec. 521(a) (3) of 
the Surface Mining. Control -and. 
| Reclamation Act of 1977 (91 Stat. 
6445, 505; 80 U.S.CA. § 1271 (3) 


| (West Supp. 1979)). There is no 
_ dispute between the parties about 
the underlying factual. premises for 


the violations cited by OSM; rather, 
this. appeal emanates - from: the 
| judge’s resolution. of the following 
Jegal issues: (1) whether OSM has 
7 jurisdiction over ’Patrick’s* opera- 
tion, even though the Kentucky De- 
_ partment for Natural. Resources 
and: Environmental Protection has 


determined that his operation is not 


subject . to. the Commonwealth’s. 
strip mining ‘statute. and regula- 


tions; (2) whether Patrick has con- 


ducted: a “surface coal mining oper- 
ation,” within the. iIneaning of this 
term as it‘is used in the “Act and > 


(3) 


federal’ interim’ regulations; — 


whether the excavation of: coal 
_ which is incidental to a privately 
funded construction project is ex- 
empted: from ‘the coverage of the. 
Act under sec. 528(3) (80 U.S.C.A. ° 
 §:1278(3): (West Supp. 1979) ) ; and 


(4) whether, in view of the facts 


presented, Patrick is responsible for 
any violations of the Act ind initial. 


- Ment,. 


Veach Contracting’ Co., 


federal eis requirements 
that-may have occured ‘on his Prop: 
erty. 


The aaininietrative’ ae ee re- 
solved all of these issues in favor of 


OSM. We disagree with the judge’s 


resolution of the first issue and, 
therefore, reverse his decision. 
Factual and Procedural 
Background 
: On or about June 11, 1977, Pat- 
rick: purchased a tract of land {com- 
prising. approximately . 8 acres). in. 


the Highland Park’ atea’ of “Wil: 


liamsburg, Kentucky, On Feb. 16, 
1978, he filed a “housing develop-— 
ment” plan for this property with 
the Kentucky Department of Natu- 
ral Resources and Environmental 
Protection, Division of Reclamation 
(Patrick’s Brief, Exhibit. 1). That _ 


plan called..for.the..excavation of. — 
. material, inchading: coal,to create.a 


level onc: for. a housing develop- - 


*. 


On Mar, 22, 1978, ue Director ‘of : 
the : Division of Permits, in Ken- 


tucky’s Department of Natural Re. 


sources and Environmental »Pro- 


_ tection, transmitted a memorandum 
to Patrick'in which it was indicated 
that, his proposed excavation of coal: 

would not constitute strip mining,. | 

under. Kentucky law; and that 

Patrick would not be required to:ob- 


tam a strip mining. permit (Tr. 


135-36; Patrick’s. Brief, Exhibit. 


2). On the sarne.. date Patrick 
entered into a written agreement. 
with James Veach, who signed that. 
agreement on behalf of the James | 
~ whereby 
Veach agreed to excavate coal and 


other faeer from. Patrick’s prop- 
erty in accordance with the “Pat- 
rick Housing. Development” plan, 
to. pay Patrick 25 percent of the 


proceeds. received by Veach ‘from 


his’ sale of all merchantable coal re 
moved: from this property, to main-~ 
tain liability and Workmen’s: Corn- 


pensation insurance, and‘ to indem- 


nify Patrick for all liability. that 
he might suffer. as a. result of the 
(Patrick’s : 
Patrick ‘and 
| Vench entered into a ‘secondary 
- agreement: whereby, Patrick was to 
- Supplement” Veach’s share of the. 
proceeds from the sale of. coal, if 
these became inadequate to compen- 
sate Veach ‘for his performance 
tinder the principal agreement Ar. | 


ex cavation activities 


Brief, Exhibit | 38). 


60, 195). 


After Mar. 22, 1978; Veitch’s soit 


| tracting company cotiductéd opera- 


_ tions’ on Patrick’s’ property in acs: 
cordance with the above- described 
~ contracts, ‘Patiick ‘has ‘received 25. 
percent of the proceeds : from the sale: 
of: 186 toris of coal*since- that date 
(Er. 53-543 Affidavit in Support.of | 
Motion: to- Supplement and Certify 
for “!Appeal : ‘Summary ! Ji adginent 


Order, dated Nov;*10, 1978). 


:-On the: basis: of: several: citizens’ 
complaints, including those of: the: 
Mayor: and Chairman of the: Plan-* 
ning Commission of ‘Williamsburg, ’ 
‘inspector { 
visited ‘Patrick’s: “property - on May: 
26, 1978, and,:.on: the. same: date, : 
served: Patrick with Notice of Vio-.- 
lation. No. 78-IJ-1~002 ‘and Order ; 
of Cessation No: 7 8-TI-1-001, The 
notice “Of Violation’ indicates three 


Kentucky;:: an “OSM: 


_ DECISIONS oF THE: ‘DEPARTMENT OF THE INTERIOR 


violations of the interim ‘stil. 
tions: (1) improper ‘disposal of or= 


ganic material, in violation’ of 300” 
| CFR 715.15 (a) (6), 49-FR 62683 _ 
(Dee. 18, 1977) 3. (2) failure to save — 


topsoil, in. violation. of. 30 » -OFR 


715.16, 42 ER 62684. (Dee, 13: 1977) ; :. 


and. (3) failure to post various signs. 
and markers, in violation of 30-CFR 
715.12, 42-FR 62680-81 (Dec...18, 

1977) (Exhibit R1). The order of 


cessation indicates that Patrick has. 


failed to pass surface.drainage from 
the area disturbed-by his excavation. 
activities through.-a ‘sedimentation: 


pond, in: violation. of 30 CFR 715.17: 


(a), 42 FR 62685 (Dec: 18, 1977), 
and that this failure has peaultad| in, 


or could be reasonably expected. to: 
-Calise 
vironmental bharm.to. land, air or: . 


“sionificant,:- imininent::;en= 


water resources” ‘(Exhibit :R2)}: 
Patrick’ was.granted ‘wntil-June ‘10,’ 
1978, to abate the conditions Speci-s 
fied in the:-notice and-order.-.° 0005.5 
- On June. 13,..1978,; 


certain: violations: specified: in ‘the : | 
above- described notice and ‘order: 
(Exhibit ‘R3).A ‘minesite: hearing - 


“was conducted” ion: July: 17, 1978, 
pursuant. t0'30 CF R-722:15, 42 FR 


62701—02 . (Dee. ‘18, 1977), and. sec. 


521 (a). (5)-of the ‘Act. (30 U.S.C.A.: 


§ 1271 (a)(5) (West: Supp. 1979)): 


At the conclusion of this hearing; 


the. presiding. OSM‘: officer. deter- 


mined that the May 26:and- June 13° 
orders of cessation had been vahdly : — 


issued to Patrick’ .(see Patrick’s — 
Brief, Exhibit 6). Patrick - sought - - 
further | review of the. notice pong : 


186 aD. By. 0 


‘Patrick: 4 7 
issued Order. of Céssation No, 78=; 
— TE-1-003 for: his: failure :to: abate. 
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| Sere end: a aes ae before. an. 
administrative. law judge was. set 


for Dec. 12, 1978, pursuant to. sec. 


595 of the Act: (30 U.S.C.A. § 1275 


: (West. Supp. 1979)).- 


On Oct. 2, 1978, Patrick's coun- | 
sel’ filed. a ‘motion, for summary — 


judgment with the. administrative 


law judge, i in which there. were set. 
_. forth. the same: four issues raised 
before this Board ‘on appeal | (see 


text at 267). In his Memorandum 


Opinion and Order, dated Oct. 30, 


1978, the’ judge lield that: Patrick’s 
argument on the first issue was in- 


valid, as-a. matter of law, and that. 
the remaining arguments could not 

_ be evaluated awithout: evidence con- 

= cerning the factual ‘issues. cunder- 
= lying them. ° 7) 0» omen Oe 
‘A pretrial sonterenoe' was held on 


“Noe 6, (1978, ‘at which | ‘Patrick 


a agreed t to submit an affidavit in sup-— 
—- . port of: summary ‘disposition of his. 
three — ‘remaining arguments. ‘This 


affidavit was filed: on Nov: 18, 197 8; 


tee s contains two statements: 


| “ay. “Applicant, ‘intended ‘for each to. 
| yemove.. an: ‘unknown. quantity - Of. coal, me 
. which” he - believed. would . exceed» two 


hundred and fifty (250): tons of ‘coal, _ bench that Patrick was responsible | 


for the violations cited by OSM, for 


‘from his property within twelve (12) con- o 


secutive. calendar months. 


| (2) Applicant intended for. anid eal 3 
.. tobe sold’ by: Veach and he has received 
"payment from Veach for the’ ‘gale: of ap- : 
proximately. 186. tons of said, coal. 


= (Affidavit i in Support of Motion’ 40 
-for 


Supplement. and. Certify» 


which ne held that “the cere 7 
in [sée]. conducting. surface coal 


- mining operations .as defined: in 30. - 
USC. section. 1291 (28), and: that — 


the excavation of. this coal, even if: 
incidental - to -a. privately. funded — 
construction. project. is not. exempt 


from ‘the Surface Mining Control 
and. Reclamation Act of 1977 under 


30 U.S.C. section 1278(3).” Memo= — 
randum Opinion and Order, Docket 


No.. NX8—-4-R,. Nov. 28, 1978. ‘Fhe 
issue: of: whether . (OSM properly — 
cited Patrick, in the notice: of 
- violation and: orders of: cessation, — 
was reserved. by. the judge for. a | 
evidentiary: hearing..:.. | 


-On Nov. 30, 1978,. OSM: modified | 
the - notice. ade ecdere issued to 


’ Patrick on. May 26 and’ June 13, - 
1978, by adding: James-Veach. Con: — 
_ tracting Company as “a. permittee — 
or operator. to. whom. ‘the 


Notice : and. Orders BFC - directed.” 


OSM. also. filed a motion to add 
James Veach “as a party to. pe 
December 12 evidentiary. hearing 
the judge rejected this motion. 


-_Atthe conclusion of the Decsiiber . 
12 hearing, the-judge ruled. fromthe © 


the reason that he ultimately was re= 7 


-sponsible for.the operations taking 

~ place on the subject property.The 
: judge corifirmed’ this’ bench ruling _ 
ina written, 1 decision dated Dec..19, 
1978. ' pags ace a ee 
_ Appeal Suinmary, J idgment Order, 2°. 
dated Nov..10, 1978). ‘On. the basis 
of ‘thése. statements the administra- 7 
oe “tive. law. judge ‘issued a second, : 
a" % memorandum: opinion and on in 


_ Discussion 


» Patrick’s pr rimar ry atguinenit : 
ao ainst OSM’s assertion of jurisdic- 


_ tion over his operation is that “dur= _ 


* % = s 
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ing the initial regulatory crn 


OSM. has no jurisdiction over an 
operation which is not regulated by 


_ the State in which it is located” 


- (Patrick’s Brief at 5). This is not 
quite an accurate statement of 
OSM’s limited authority under the 
initial regulatory program. In lieu 


of it we find.that,-under.the initial. 


regulatory program, OSM has. no 
jurisdiction over a. surface coal min- 
ing operation which occurs on state 


land and which is not subject to-ex- 


isting state regulation within the 


scope of any-of the initial federal — 


ds. Ig eins 7 eer 
performance standards. Patrick’s _ of the applicability of the. initial 


‘operation hasbeen’ shown to be 
Toeated on land. within the jurisdic- 


- ton-of-the: Commonwealth. of-Ken- 


tucky. It has not, however, been 
shown to be subject. to existing Ken- 
tucky regulation within the scope of 
any of the initial federal: perform- 
ance standards, Our decision, there- 


fore, is to reverse the decision of the 


administrative law judge and: to 


vacate the notice of violation and 
orders of cessation “which were — 
issued. to’ Patrick by OSM. Our 


reasons: are set forth below.2 


In secs. 501(a) and 502 of the 


Surface Mining Control and Reela- 
mation Act of 1977 (Act), Congress 
‘mandated that an initial regulatory 


program be established enforee | 





4Our ‘dfisenssion of Patrick's jurisdictional 
- argument embraces analysis not only of the 
6 pertinent: language of the: regulations and Act 
but also of. portions of the. published’ com- 


ments to the regulations. and of the legisla- | 


tive history of the Act. Our reference to these. 
secondary materials reflects our determination 


that the arguments raised :by OSM and -the 


intervenors regarding the “plain meaning” of 
the ‘language of the regulations and Act are 


not. implausible. Under such cireumstanceg, it 


ig necessary for us ‘to resort to explanatory 
materials, 


DECISIONS OF THE: sr gkiuseatie OF THE INTERIOR» 


[86 I... 


} a waenictee the sivieatcntal 


performance standards referenced 
in Sec. 502(c). Sec. —) provides, | 
in relevant partes 


( -) on and Reese nine months from.the - 
date of enactment of this Act, ail surface. 
coal mining operations, On. lands. on which 
such. operations are regulated by &@- State 


Shall: comply . with. the- provisions of sub- 


sections. B15 (b):(2), 515(b) 63), 5I5(b) 
(5), .515(b) (10), 515 (b) (13), 515 (b) 
{15}, 515 (b} (19), - ‘and 515 (a) of this 
Act #4 *, ‘[Ttalics added.] | 


80 U.S. CA. g 1252(c) (West. Supp. 


1978). The underlined portion of 
this language is Congress’ statement 


regulatory program -within the -var- 


lous states, This statement, indicates 
'. that:the environmental performance ~ 
standards incorporated into the. ini: 


tial: regulatory program ‘should be 
enforced on lands within the juris- 
diction of ‘the various states, but 


only with respect.to the surface coal 
mining operations. which are ae 


lated bya ay state on. n. those. ene . 





a! The most cuappehenniee Congressional eX-. 
planation of sec. 502 of the Act is in the report 
of the Senate Committee on Energy- and 


Natural: Resources. on 8. 7. ‘The: differences 


between. sec. 402 of S. 7. and sec..502- of. the 
Act do not qualify. the ‘Teleyance of the. Senate 
report in this regard. See H.R. Rep. No. 493, 
95th Cong., Ist Sess. 101-02 (o77). ‘The 
Senate report contains a: passage 

“All surface coal mining operations; which 
include, by. definition surface impacts incident © 
ta underground ‘coal mines, are subject to the 
initial regulation procedures. of section 402 
of this bill, but only to the extent that they 
are located. on lands on which operations are 


_Tegulated. by a State. Surface.coal mining 


operations located in the two States (Alaska 
and Arizona} which presently. have no regula- 
tory programs directed toward the: environ- 
mental control of surface coal mining opera-. 


tions are not subject. to section 402. Neither 7 
are the surface effects of underground coal; 


mining operations subject to section 402, .un- 
less the the [sic] existing State regulatory 
program is directed at the effects of these. 


- Act. See S. Rep.. 


266). 
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On be 13, 497, the Secretary 
of the intercon caused to be pub- 
lished regulations which set forth 
the contents us the initial regula- 
tory lord See. 710. 3(a) of 


een rer This ‘policy is ahiticely: ‘consistent 


with the State-lead philosophy of this legis- 
lation. However, it should. be noted -that 
States which do not have a regulatory pro- 


gram established by statute Inay still partici- 
pate in the interim | program through adminis- 


‘trative action of a suitable State agency. 
Certification of this fact by the Governor of 
a State to the Secretary. of the -Interior is 
sufficient to qualify that State for the interim 


funding provided in section 402.” S. Rep. No. ‘ 


128, 95th. Cong., Ist Sess. 71 (1977). 
According to OSM, this passage clearly sup- 


ports its proposition that there are only three 
categories of lands which are not embraced 


by the initial regulatory program: (1) lands 


in a.state which does not regulate any part of — 
surface coal mining operations. (that, is, lands 


in: ‘Alaska and Arizona) ; - (2) federal Tands ; 
and (3)° Indian. lands. OSM's Brief at 8. OSM 
has ignored, however, the Senate committee’ | 
statement that the “surface: effects of under- 


ground . ‘eoal- mining operations are not sub-— 


ject to [the requirements of the initial regula- 
- tory program] unless [the] | existing State 
regulatory: program is directed to: the effects 


of these operations.” S. _ Rep. No. 128, supra. . 


; The “surface ’ effects of underground coal 
mining operations” ‘comprise part. of the defi- 
nition of “surface . coal mining: operations”’ 
contained in 8.7 . 
definition of. “surface coal mining operations” 
- appears in: the Act and regulations. See 30 


US-C.A, $1291(28) (West Supp. 1979) ; : “30 ; 
CFR 700. 5 (1978), 42 FR 62676-77 (Dec. 13, 
1977). In-light of this, there is no rational 


basis. “for distinguishing between “surface 


effects of underground coal mining operations” 
and -other examples. of “surface. coal mining | 


operations” ‘in determining whether these are. 
regulated by a-state under an existing: state 
regulatory program. It must be concluded, 


therefore, that. ‘Congress intended that a sur- 
- face. coal. mining. operation. should -not- be 


regulated by: the. Secretary, . under. the initial 
regulatory - program, if it is located” on state 


os land and is not regulated by a. state. ‘This . 


restriction. on. OSM’s jurisdiction | on state 
lands, ‘under: the program, is an expression of 
the “State-lead: philosophy” underlying -the. 
No. .128, supra. 

- . 3 These: ‘regulations - are: codified in: 20 CFR 
‘Chapter. VII. as new. Parts 700, ‘710, ‘715, 716, 
717, 718, 720, 721,.%22, 723; 725, 740, “795, 
and 830. 42. rR 62675: ef -8eg. " (Dee.: 13, 
1977), 


(sec. 501(5)). The same . 


Gisce. rion. ‘contains: an | 
acknowledgement of the Congres-_ 


sional mandates in. secs.. 501. ( a). and : 
502 of the Act: 


(ay ‘The Secretary is: directed . to im= 


plement | an initial regulatory prograin 


within six months after the. date -of-.en- 


-actment of the Act in each State which 


regulates any aspect-of surface coal min- 


ing -under one or more State laws until a 


‘State program has been: approved or until 


a Federal program has been implemented. 


30 CFR 710.3(a), 42 FR 62677-78 | 
(Dec. 18,1977). This provision indi- . 


cates the state action. which triggers 
| the application of the initial regu- 
| latory program to a state. It.is com- 


plemented .by. two other provisions — 
of the regulations which. indicate, 
generally, those surface: coal mining 
operations t that are ‘subj ect to the re- 


quirements: of the program, within 


an affected: state. The first:.of these 
two provisions is sec, 710.11 (a) (1).: 


(a) Operations on ands on, which ‘such 
operations are. regulated. by a State: (A) 
The. requirements ‘of the initial” ‘regula- 
tory. program: do tot: -apply.. to. ‘surface 
mining and reclamation: operations which: 


—eecur on lands within a State which does 


‘ot regulate: any art, of sueh operations. 
[Italics i in original.) il cerca 


30 CER 710. i1(a) (1), 42 FR : 62679 


(Dec. ice 1977 ye Although 3 in: nega- 


tive phrasing; this” provision is es- 
sentially. a reiteration of: Sec. 502(c). 


of the ‘Act. pin indicates ‘to us that 
some regulation ‘ ‘of a. surface ‘coal 


mining and reclamation. ‘operation, 
on the part.o of the's state which ‘has | 


- ge 


it occurs, is a 1 prerequisite for the 


: ie ati on of the initial regulatory | 
app mele | ticularly noteworthy : 


requirements to that operation. - 


The second general: provision for 


tha: application’ ‘Of the initial regu- 


latory. requirements to particular. 


‘suriace- coal. niining: and: reclama- 


- tion. operations i 1s expressed ‘i in sec, 


| 715. AT (a): 


(a). Opmouanee Alls aieaee cont Inin- 


ing and reclamation:operations conducted . 


On lands where any element of the. opera- 


tions is regulated by @ State shalt comply 


with the. intial] performance standards. of 
* this: Part according to the time schedule 


i, Specified in. § 710, t4.: (Italies added.] 


30-CER 715: 11 (a); 42 FR‘ 62680 


| oe 13, P1077). ate ® Published e ex- 





“4The natire.* of ‘state: faguletion, whieh 
makes. -pplicable the. Fequirements _ -Of the 
initial regulatory’ Drograin to a particular sur- 
face. edal inining. operation, is describéd. in. a 
Published explanation of sec. . 710. Jifa){1): 
7 SAS comment * wag “received sugeésting ‘that 
paragraph 4). be. changed. to. clarify that the 
interim” standards do not apply. in States in 
Which: Only" ‘eollateral regulation of mining 
oceurs.. As. examples of &tch ‘collateral’ regula- 
. tion, the commenter cited minimgm wage laws 
- and water quatity : control. Regulation by the 
_. Staté- minimum wage law does not constitute 
_ regulation ‘ina State .s6 a¥.to make the interim 
standards, @pplicable. However,- regulation. of 
water quatity ‘relating to mining dees in sack 
. Constiinte’ regulation ‘of mining i” @ State 80 
48: 46-make. all. the-inttiel standards. ‘applicable 
aH. Thay. Siete, Under § O02. af ‘the det any 


Fegulation in g State within the scope of ony 


of the intial performance standards ty reguia- 


tion that triggera the: application * of the - 
' Federal imitial performance standards ee : 


that State? (Italics * added): : 
30 CFR’ 710. 11(a), 42, FR 62641, ‘Wee. 13, 
1977). This language: ‘indicates that gilt of the 


, initial- federal ‘Derformance | standards -.are,. 
; applicable ‘in a. ‘state to any ‘surface coal min- . 
ing ‘operation which is: regnlated by’ the state 


ib any manner within-the scope of any of these 


4) that the regulation by a state of any sur- 
face coal: mining operation, in a manner with- 


in the scope of. any. of the initial. performance. 


_ standards, fs regulation’ which makes appli- 


cable-all of the federal. Standards: to all surface 


coal | mining operations within that, nae 


DECISIONS OF THR ‘DEPARTMENT OF THE» IN TERIOR. 


" gtate™. 
| rotted im § 502(a) of the Ack und. #8. Pa 


{86 LD. 


planation of this seh ae is par- 


ae ‘A few commenters ‘questioned he 


‘meaning of “the” phrase ‘where any ele- 


ment of the operations is regulated a S 
in $1511(a).. The phrase’. 


tended to.be a.general statement of. apr - 
plicability . consistent with. § 71012: 0fF 
these - regulations. The ‘performance. 
standards apply to cod . mining opera. 
tions currently regulated: ‘by a State. un- 


der ather. State or Federal statutes. in- 


cluding the - - Federat - Water ‘Pollution 
Controt Aet and State tates governing 


3 mining. [Italics added. iz 


49 FR 62642 (Dee: 13, 4977). This 
explanation of sec. 718. 11{a). is-in - 
no way equivocal; it indiéates that 
the. Secretary: contemplated. : that 
the requirements. ‘of the initial reg 


| ulatory program should be: applied, | 


on state Jands, only. to those surface 

coal. Mining operations - which: are 

subject to state regulation, ” ie 
The. only evidence. m: the record 


of ‘any regulation by. the Conimon- 
wealth of. Kentucky of operations | 


Such -as: that’ conducted by. Patrick 
is contained, j in Exhibits-4. and 5.of 
Patrick’s Brief. Exhibit 4 is a.copy 


of a.“policy. memorandum” issued 


by the Secretary of Kentucky's De- 
partment. for. ‘Natural ‘Resources. 
and’ Environmental. | Protection, 
Therein it is indicated that the ex 


| ; traction. of coal which. is ‘incidental 


to a construction: project: j is Not. sub=. 
ject to Kentucky’ s.strip. mining” law. 


-Patrick’s operation has’ been: deter- 
performance ‘standards. ‘This langtinge does - 
not. indicate. {as OSM. insists in- its Brief. at 


mined, by Kentucky. officials, to. be 
a eonstruction project: (‘Tr. 185-36; 


-Patrick’s Brief, Exhibit. 2). That - 


determination is not, per: se, “regu 7 
: lation”: within: the. mare of any of s 


4) OMELET LD ADEINNIS TRY: 


asa ao 


: Apr 2h, 19719 


| the. at: perivenance! atandatds: 


_ Exhibit 5 of Patrick's. Brief is a 


. copy of “Engineering Guidelines” 


pertinent to construction projects in 
Kentucky that-entail the extraction — 


_ of coal. Several of these guidelines 


are. within .the. scope-of the initial 
performance standards. The date 
_ which this document. bears, how- 
ever, is November. 1978. (OSM ise 

_ sued its notice’ of violation and or-. 
ders of cessation'to Patrick in May - 
and June. of 197 8). and. there has 
béen-no showing on the-record that. 
these guidelines: are. eu to 


7 a operation. : 


am ministrative law w, judge. is ror 
3 So ordered. eee 


-Tratue G oon az ie a 
, Administrative Judge: | 


Mews a" Mier, . See 
, Administrative Judge. pi 


on CHIEF. ADMINISTRATIVE JUDGE 
IRWIN DISSENTING: < 


| L I névoduction 


of think the maj arity S. decision in 
7 this case is incorrect as a matter of 

Jaw. Its holding that’ the Office of es 
- Surface Mining does not. have. juris- 


- program, OSM cannot impose these — ; 


diction. over: ‘Patrick’s: activities is - standards under federal Jam. 


| supported neither: by ‘the. Depart- 


--- ment’s regulations and the Secre- 
tary’s statements about what’ AN. 
were intended to mean nor-by:the 

Tangtaae 9 of s Sec, 502 RE of the Act us 


the other issues j raised BY, the » parties... 


| and ‘Coe 
what it was intended to mean: ‘The 
- Iajority’s .determination: that the 
regulations are.-.unclear.. stretches 
the . benefit... of ae barely..:plausible — 
doubt beyond. a. reasonably credible. 
Jimit. Its interpretation of. the 
statute and -legislative | history, ne 
apart. from being contrary to that. of 
the Secretary,’ is at pet dubious. 


II: Issue 


eae cae. 


The thajoriey ‘holds that the Of E 


fice of Surface Mining has‘no au- — | 
thority to enforce the performance * 4 
: standard“ 


- “initial: regulatory pro am’ a ‘ainst 7 
- Wherefore, the iecicibii of the ue gull y progr g 


requirements | “of. ‘the | 


Patrick. Since’ the removal of coal 


_ incidental to Patrick’s housing con- 
_ struction project is not regulated by. 


the Commonwealth of Kentucky 


under that State’s surface mining : 
- Jaw, the majority contends Patrick — 
- need not comply : with ‘sec. 502 (c) a 
of the Act because-his project is not 
a “surface. coal mining operation[s] 
-on'lands:on: which such operations — 
are pra by a State.” Sec. 
. - 502(e), 3 


US.GA,. -§ 12820) 


“(West Supp. 1979). That is, Since ; 
- Kentucky’s.régulation of Patrick’s — 
3 activity under state law isnot with: — 


in the scope of the initial. regulatory | 


TIL ‘Discussion oe oy . a 
OA Introduction on 
‘The majority begins i: pee 7 


} sion with the statute and its history. ' 


at ‘Since’ our resolutton of: the’ fitst ee 7 Tt does S80, it Say S; because it. deter- 
aes presented by ‘Patrick: is’ ‘dispositive’ of. ‘the 


appeal, ‘theré is no: reason ‘for.us to’ ‘address 


tines ‘that OSM’s (and - inter- . 


venors’) arguments: concerning: the 
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regulations are “not implausible” 


and therefore it finds it: necessary to 
resort to these “secondary. mate-~ 


rials.” ? I. find those arguments not . 


only plausible but convincing. I 
_ think the maj jority ‘unnecessarily 
i exaggerates a mere trace of ambi- 
; guity in the applicable regulations 
in order to determine it: necessary 
to consider the language. of sec. 


502(c) and the legislative history of 
the statute. While I do not find the. 
-majority’s ; ‘interpretation of. these — 


secondary materials. ‘persuasive 
either, I prefer to. start, as. We re- 


cently indicated we should: 2. with 


the regulations and the Secretary’ § 


statements. about:. their: ence 


meaning, 


zB. The R Regulations and the Com- | 


ments 


The eSacmotey: S‘: semalntibns 


which. implement. ie requirement 


for an initial regulatory program ? 
provide, in’ Part: ‘710,° 
introductory .. and.” applicability 


material.” * Part 710 irnldiies a& pro- | 
vision dealing specifically with the. 


applicability’ of ‘the «regulations. 
This: provision, 710.11, is divided 
into subsections dealing with:“Ope- 
rations on lands. on which “such 
geen are: 





1 Maojrity opinion. supra, at 270, note 8 


2Dayton Mining Co., Ine.,: 4 TBSMA, 125, 
128, 140, 86 LD. 241 (1979). . 
2? The regulations were published'on De¢. 13, 


1977, at 42 FR 62639-62716, and are codified 


at 80 CFR Part 700. ‘The » requirement’ to 
promulgate these regulations. is. set - forth. in 
ee. 501(a), 80 U.S.C.4." “§:1251(a)° (West 
‘Supp. 1979), of. the ‘statute, ark 
£30 CFR 710. 1(a) ; (1978),. 42. TR, 62677 
(Dee, “13, 1977). 
_.° B30. CFR ‘710.11 - A1978);: 42 FR: 62679 (Dec. 
18, 1977). 


_ DECISIONS: OF THE DEPARTMENT OF THE INTERIOR: 


| State, ” 


“general — 


oe, ie a 


“Operations on ‘Indian 
Lands,” “Operations. on ‘Federal 
lands,” and “Operations on all 
lands.” * Subsec. 710.11 (a) (1) pro- 
vides that “[t]he requirements of 


the initial regulatory program do. 
not apply to surface mining and 


reclamation operations which occur | 
on lands within a State which does 
not regulate ‘any part of such 
operations.” As this is affirmatively 


phrased elsewhere, “if a State’ regu-— 
lates surface dealt mining opera-- 


tions, such operations must: comply 
with the -Act and. regulations,” 
provided, .of « course,‘ that -such 
operations are on’ lands’ regulated 
by: a ‘Sstate,: fey lands: “under, its 
jurisdiction.?. = ) | 

This. cndemandian. es 30 CFR 
710. 11(a)(1)_is, confirmed by the 
phrasing and: explanation of that 
subsection when’ it was originally 


: proposed. and. by the only-explana- 
tory: comment relating. directly to 


it in its final, adopted form. As 
cee prow osed,. Sec. 710.11 


—-§ 710. V1 Applicability. 7 | 
(a) Operations on. State. lands: A) The. 


- requirements - of::the initial regulatory 


program - do. not apply , to: surface coal 


mining. and reclamation ” “operations 
Vie aaa ott: (By, (ey, “and, @ 


(1978), 42 FR.62679 ‘(Dee..13, 1977).. 
7 Comment 1,42 FR, 62641 (Dec.. 18, 1977). 
8 Federal lands, not under ‘state jurisdiction, 


- are. regulated in: accordance : with 30.:CFR 


710.11 (c), and, ultimately, . with sec, 523,. 30 


U.S.C.A, § 1273 (West Supp. 1979), “of the 


statute.: Indian lands, likewise not under:state 


jurisdiction;: are; regulated. in accordance. -with 


30 CFR 710. 11 (b)—-that is, in accordance with. 
the performance. standards incorporated. in 25 
CFR, Part 177, Subpart B—and,, ultimately, 
with sec. .710, 30 U.S. C. A. §. 1300. ‘(West Supp. 
1979), of the. statute,. Of... SECB; 701(4),. (9), 
and (11), 30 US.CAS §§. 1291. AA), (9),. and 
(11) (West Supp. 1979) of the ‘statute, 


~ “Section 


266] 


DENNIS: Ri) PATRICK, 


— 


April 24 1978. 


sahich. occur on "Tena. ‘within a. ‘State 
which does nee _ regulate _ 
operations. iat “s.' = | 
The . iaalomeninry information 
preceding the proposed rules stated : 
710.11 states who is 
covered by. the provisions of the 


Act and regulations. Surface and ; seem ae 
-. tion which-makes applicable all of the fed- . 


eral standards to all surface coal mining 
_ operations. within. that state. fall [Italics | 
in original. ee . 


underground coal mining. opera-— 
tions in. States.regulating coal min-- 


dng are covered by these regulations 
during the initial. re guiatory. pro- 
a eas 10 (Italics added.) : 


The only comment on sec. 710. 11 


| (a) published ‘im conjunction with 
the promulgation of the final regu- 
lations confirms this understanding 


» Of the Seeretary’ Ss intended coverage 
‘of the initial regulatory - program. 
eae | vat | as 


The: majority 
‘comment — 


‘inaidates that all of the initial federal per- 
‘formance standards are ® applicable ‘in a2 


+42 FR cae ee 7, 1977), 
-: 1042 IMR..44921: (Sept. 7,-1977).. 


11, $64, Section 710. 11 sets forth the pect 


_ obligations ‘under .the Act of those mining 


coal, describes the. application of those obliga- | 


tions on May 4, 1978, and for the application 


of ‘those standards to certain structures. ‘and © 


facilities, *-* *:;.. 
A comment. Was, ‘received stingoxtinig: ‘that 
paragraph (a) be changed to clarify that the 


interim standards do: not apply in States in 


which © only ‘collateral’ regulation of. mining 
eccurs: As examples of such ‘collateral’ Tegu- 


dation, the commenter cited:. minimum” wage 
laws and water quality control. Regulation by . 


the’ State minimum wage law does not consti- 
tute Tegulation in. ‘a State so as.to make. the 
interim standards applicable. However, regula- 


tion of. water ‘quality. relating. ‘to “mining ‘does 


in: fact constitute regulation | of mining in a 


State so as to: make. all the initial standards — 
applicable in that State. Under § 502 of the. 
Act any. ‘regulation. in a. State within. the 


scope of any of the initial: performance. stand- 
ards is regulation . that triggers the applice- 
tion of .the Federal initial performance 
stendards.* * ¥*,” (Italics added.) 42. FR 
20st sie 18, ee 


such , 


‘atate to any surface one mining z operation 
‘which is regulated by. the ‘state in any. 
_ -INanmer within’ the scope: of any of these 

‘performance: standards.’ 


This language 
does not indicate (as.OSM insists in its 
brief at 4) that the regulation by:a state 


of any surface.coal mining operation, in 
a manner within the scope of any of the 


initial performance standards, is regula- 


The majority misconstrues the com- 
ment. The comment does not speak 
in terms of regulation of operations, | 

it speaks in terms of. regulation. of 
mining | 
ter ‘uiality related to méning does in — 

fact. constitute regulation of 4 mining o 

~ in-a’ State so as'to make all the ini- 
tial standards applicable. i in that 

‘State.” 13 (Italics added.) | 


5 [RJegulation. of wa- 


The interpretation of 80 CFR 


%10.11(a) above is: supported by 
‘other, related regulations and’ the 
comments on them. 80 CFR 710.3 
(a), concerning the. statutory. au- 


thority of the- Secretary «: ‘for the 


‘mitial © regulatory | pPrOere tos. ob 
vides: asses, oe : 


“The Secretary i is. directed. - ieapleinent 


an initial. regulatory. program. :within.six 
months after the date of enactment of the 


Act in: each, State.which regulates any 
aspect of surface. coal mining. under one 
or more. State laws until a State: program 
has been approved or until a Federal pro- 


gram has been implemented. my [Ttalics - 
added. : ; 


| Similarly, 0 OFR 715. 11 r(aye con- 


cerning me seu obligations un- 


- 12Majority opinion, supra, at 272, note'4,: a 


13 Comment 4, 42 FR 62641 (Dec, 13, 1977). 
1442 FR 62677—78 (Dec, 18, 1977). oh 30 
U.S.C.A, eee) ee Supp: ave)» 


- ed. fea : oss ad yA eho gabe gh 


on lands where any - element. of the. opera- 


tions is. regulated. by @ State Shall e6m-. 


ply: with. the initial performance .stand- 
ards of this. Part according tothe time 


Schedule: eae in 18 710. 1; Pd Laie 


-added.] Ee aks 
“Operations” in ‘he onderlinad por- 


‘tion of this regulation refers to the. 


_ earlier. phrase, “AII surface coal 
- mining and reclamation operations.” 


Tt does not, as Patrick suggests, in- 


dicate’ that, the proper inquiry is 
. whether. a’ particular: opération 
3 (N. B.: 

state. 


| 1B. 11 (a). is supported by the con- 


tents of the. comment, concerning 


: that section: 


4: A few commenters questioned: the 


| _ meaning of ‘the phrase “where any ele- 

| ment of. the operations is regulated. by. 

“The phrase is | 
‘rooted: in: -§502(a) of the Act: and is in- 

- -tended . to be .a general: statement: of aDp- 

 .plicability consistent. with. § 710.11 of 


‘a State” in 715. 1i(a).. 


| these regulations. The performance. stand- 
ards apply to coal mining operations cur- 
‘rently’ tegulated by a-State under other 


State: or ‘Federal statutes, including the .- 


‘Federal: Water: Pollution Control Act and 
‘State laws governing mining i. 


’ See. 502( a) of the ‘Act contains the 


same.language as. sec. 502(c), “on 
Jands' on which such: operations are 
regulated by a State,” z¢., on lands 
under state jurisdiction. ce note 8, 
supra. A, regulation “rooted” in this 

_ language does not shift its focus to 
_ a particular.-operation: merely ‘by 


16 49, FR: 62680 (Deer18; 1977)... 0 
- 649 FR 62642 (Dee. 13, 1977). 
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the ' words ‘ - 
the operations is regulated. ‘by. a. 


singular) is Pacteees by a 


“This: interpretation of 30 Crs 


| 188: ED. | 


der ae general performance oe the substitution, after “lands,” of - 


cards. of Part < 15, provides i in part: | 


ey Compliance. AIL surface. coal. min- | 
ing and. reclamation operations. conducted 


‘where’ any “element of 


State” (the phrasing of 30 CFR 
ie 15.11 (a) ) for the words: “on which _ 


such operations’ are regulated by ae 


State.” Such.a slight variation from — 
the. wording of sec. 502 (c) cannot 
carry the change in meaning Pat- > 
Tick advocates. | | | 


’ Further,’ Coniment 4 states: that) | 


the language of. sec. TAD. 11(a) is 


: intended to be’a’ general statement — 


of applicability consistent with sec. — 


T1011 -of the regulations. As dis-— 
cussed: above: (see: notes. 7=11 and 
accompanying text), the. Secretary 


provided :that any. regulation: by: a 
state of surface coal.mining opera- _ 
tions-.on. lands. under: its Jurisdic- — 
tion, even if “collateral,” <e.,. not. 


under a state surface mining con- 


trol law ¢o nome, would make the 


“requirements of the initial regula- | 
tory program applicable to such op- 
erations. If:30:CFR-715.11(a) isin- 


tended to be-consistent with 30 CFR. 
T1011 (a)—ineluding, the require- 


ment’ of 30 CFR: 710. 11(a) (3) (11) 
that after May 3, 1978, “any person 
conducting coal mining operations - 
shall comply. with the initial regu- 


latory: program’—it, cannot. fairly 


be read not to require | ‘compliance 


‘by: an operation simply because'a 
‘state chooses not to apply its law’to 
the ‘operation. The inclusion: of the 


‘adverb “currently”: jn the last sen- 


tence: of. Comment 4 above doesnot — 


‘vitiate. this. analysis: the sense of 


that:sentence as a: whole i 1s the same 


‘as. that of the last: sentence of Com- 


‘ment. 4. on. 0 CFR. 710. 11, ps oupne 
‘note’ 11. oa 


| The» majority? $ “Haquiry: into. - 


rie 26) se : 


| ele ae 


operations _ incidental to 
bona ‘fide construction ‘projects. is 


therefore: irrelevant. The. relevant es 
questions are, does Kentucky regu- 
late surface ‘coal’ mining on ands» 
under its jurisdiction and ‘does Pat- 
tick’s project fall within the' defini-. 
tion of surface*coal‘mining ‘opera~_ 
tions?- The answer’ to” both: these’ 
‘questions is clearly “ ‘yes,” as a quick: 
reference to Kentucky’ ‘Revised | 
Ee Statutes, Chapter 850, and sec:: 101" 
~ (28) of the Act will confirm. iv 


UC. The. Statutory Language, ond 7 


‘Legislative pre istory 


| should be. enforced: on lands within 


the jurisdiction’ of ‘the, various 


states, but only with. respect to the 


surface coal. mining operations 
which are regulated by a state on — 
those Jands.”.18 (Italics in original.) 


I cannot agree with this interpreta- 
tion of that language. I read the 
same language quite differently. By 


straightforward — parsing of the 
sentence J read the words “on which 
such - operations”: to modify the 


word “Jands.” IL therefore focus on 


1780 U.S.C.A. § 1291 (28) 


(Dec. 13, 1977).. . 
18 Majority opinion, supra at 270. 


| DENNIS: Ry: “PATRICE: a Reon 
ee Agrtt, 2h, 1979 | ‘eS 


| Common eenth of. ' 
- Kentucky. actually regulates . coal 
mining 


é (West. Supp. = 
1979): cf., 30 CFR 700.5, 42 FR 62676-TT 


WT. 


i gat ™~ , baat 
att be ES ee 


jurisdiction. hen: all. Pen onl. * 


mining operations on, those. lands. ; 


are subject «to ; the. .performance 
: standards. of. the. initial regulatory: 


program.. Since the, majority’s. in-, 


terpretation effectively. . reads. :the. 
words “on.lands.on: which. such op 
erations ‘are? out. of. sec. 502(c),.1 
think, my. interpretation. 1s... ‘the: 
sounder, statutory construction... 


' The, majority. finds support. for 7 
ite: -interpretation of sec. 502(c) in. 


the paragraph of S. Rep. No.. 128, a 
| 95th. Cong., which is quoted in note 

9 of its discussion. L think .,the ma- | 
“jority misunderstands the meaning: 
of the ‘passage. ‘The passage begins 7 


The majority asserts ‘that! ‘the . with: ‘the | “same ‘language as” ‘sec, - 


| language of sec. 502. (c) “indicates 
that, the’ environmental perform- 
ance standards incorporated ' into 
the ‘initial — regulatory program: 


i are. regulated . i“ 
State.” This. means, the.Committee. 
explains, not on lands in ‘Alaskadnd: 


Arizona, for those states'do not reg- 


ulate surface mining on lands‘under | 
their, jurisdiction, and not. on. lands | 


under state jurisdiction where the: 
surface effects of underground min- _ 
ing are. similarly not regulated .by 
state. laws (even though surface E 
| mining itself may be). And even 
though a state does not have a law 
regulating surface mining or the 
‘surface effects of underground min- 

ing on lands under its jurisdiction, . 

the Committee adds, it may still 


whether the lands are regulated by join with the Federal Government 


a state, not whether operations are. 
With such a focus my interpreta-_ 
tion is that if a state regulates sur- - 
face coal mining on lands ‘under its” 


jn administering the interim pro- 
gram if the- appropriate state 
agency certifies it wishes to do so. L 
_ fail to see how the fact that the defi- 

nition of “surface coal mining op- 
erations” includes “ 


| 1 surface effects 
of underground coal mining” does 
anything but confirm the under-_ 
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standing. of this passage set forth — 
_ above. The majority’s concern for a 


meaningful. state-lead role in: the 


initial program 2° is. allayed by the 
Senate itself, The’ Senate report — 


states that the policy of See. 502 (e), 
as interpreted above, 


losophy of this legislation.”?° 


My understanding of this passage 
of the Senate report is supported: 
in an earlier passage. On: page-57 of | 
the same report ' the” Committeo 


states: 


federal and. Indian lands), it.is not the 
purpose ‘of. this interim fedex al enforce- 


of: the: Interior: in, the business of ‘issuing: 


‘mnining ‘permits: for-operations on’ lands, 


witha th Jasodltion st ha Stag, £71 


wid. | | ea, 
20.8, ‘Rep. No. 128; “95th, cone. tet Sess, at 

71, : ke ; - . a Be 
 aNd., at 37. 
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“is entirely | 
consistent with the State+lead phi-. 


[86 L.D.. 


“This indicates that there are only 


three kinds of lands excluded from 


the. coverage of sec. 502(c) : federal 


lands ‘(regulated in accordance 


‘With sec. 523 of the Act); Indian 
lands: 


(regulated ” in accordance 
sec. 7 10 of the Act); and lands un- 
der state jurisdiction — in states 


which do not regulate surface min- 


ing. or surface effects, of under- 


- ground mining or both. Cf., note 8, 
Supra, and sec. “701 (11), 30 U.S.C.A. 
| cr byoiee (West — oo of 
| Since’ ‘piaeticalty” alr sinkfate’ coat’ “niining © the Act. “ae 

operations covered by the: initial regula- 
tory procedure are. “presently : regulated, 
by: existing : State regulatory- authorities: | 
(the. major, exception being. operations: on. 


IV. C onolusion 


“I find the majority’ S opinion’ ‘un- 
responsive to the analysis set forth 
above. I therefore, conelude that the. 
majority’s decision | is contrary. to, 


both the regulations and the statute 
-and. respectfully dissent from it. | - 


Win A. Lwin, - 7 
| Chics Administrative Judge. 


: ee oe 
JOHN ‘MOORE 1 EL AL, 


es, 40 IBLA 321 
| | Decided April 30; 1979 


= ‘Appeal from. decisions: of the: Alaska - 


State Office, Bureau of Land Manage- 


--* ment, rejecting Native allotment appl, 


cations A-060257, ete. oe 


‘Set: aside and remanded. 


| 1 ‘Administrative ‘Procedure +! 


| Rules of Practice: Hearings. 


- “Maska’ ‘Natives: ‘who allege substantial — 
~ use and occupancy of vacant, unappro- 

- priated; -and- unreserved -public: land in 
_. Alaska for a period of at least 5 years — 
i pursuant to the Act of May 17, 1906, as 
amended, 43. U.S... §§ 270-1 to. 270-3 
. (1970), and the regulations at 43 CFR 

_ . Subpart 2561 are entitled to-notice and 


an opportunity fora hearing ‘prior to 


- -rejection of.their application. Such notice 
7 shall specify the reasons for the proposed: 
rejection. Claimant shall have an oppor- 


- tunity to present evidence’ and testimony 
: of favorable | witnesses: at. a hearing ‘be- 


- | fore the trier of fact prior toa decision. | 


. 2. ‘Administrative © “Procedure? 


ment. Contests. 


. Where: the Bureau of ‘Land: Miviazomént. 

‘determines that an Alaska. Native ‘allot. i 
ment application should. be rejected. e-0 
eause the land was not used. and. occupied °y 


“by the: applicant, the BLM. shall issue a 


“ieontest™ complaint: pursuant. to 43 CFR 
4. A51. et, seq. Upon receiving: a: timely an- 
vit, SWwer® to the complaint, which answer - “Natives: who occupy and use’ jand 
= Taises. a disputed issue of material fact, ae 


Me the. Bureau will: forward the. ease. file to- 


the Hearings Division; Office of Hearitgs 


| c ‘and Appeals, Department of the Interior, | 


JOHN MOORE. ET 
| April 30, 1979 


es ‘Hear- : 
e ings—Alaska: » Native | Allotments— 3 


x  Gen- 
-erally—Alaska: ‘Native Allotments—_ 
' Contests and’ Protests: Generally—_ 
Hearings—-Rules of Practice: Govern- 


ET AL. 
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_ for assignment of an administrative law. 
- Judge, who will proceed to schedule a 
hearing, at which the applicant may pro- _ 


duce evidence to, establish entitlement to. 


bis: allotment, 


APPEARANCES: Aipika ‘Legal ‘Serv: 


| ad Comps. for appellants, 3 


- OPINION. BY CHIEF 
ADMINISTRATIVE JUDGE 
| FRISHBERG oe, 
_INTERI OF BOARD. OF 
ae LAND APPEALS. 


The pel which have been: con= 


| solidated : for the purpose of this.de- 
cision all involve. Native allotment — 
| applications. filed pursuant. to the 


Act of May 17, 1906, as amended, 43 
U.S.C. §§ 270-1 to 270-38 (1970) 


: (repealed subject to pending appli- 


cations, sec. 18(a), Alaska Native 
Claims Settlement Act, 43. U.S.C. 


§ 1617 (1976)), and the implement- - 


ing regulations at. 43 CFR Subpart 


2561. The cases are identified in Ap-_ 


pendix A. attached. hereto. AJl of the | 


applications in the subj ect... cases. 
-have.been rejected in whole or part 
because the evidence in the record - 
failed to establish the required use 
-and occupancy. Thus, a. common 
factual issue in all of. the cases isthe | 
nature and extent. of use and occu- 
-paney of the. land « claimed. by the 
applicant. | 


[1] The Ninth Circuit Cot of 


- Appeals has ruled that “Alaska 


for at: least. five years, in the manner 
“gpecified in the Act and the regula- 
‘tions, * * *” are entitled to dus 


: - 86 L.D.-Now 5 
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"process : in the adjudication. of their 
applications for allotment of that 
 Jand. Pence v. leppe, 529 F.2d 135, 
141-42 (9th Cir..1976). The court 
ruled that due process requires, at a 
minimum, that . 


applicants whee vlaties are to be rejected 
must be notified of the specific reasons for 
the proposed: rejection, allowed to submit 
written evidence to the contrary, and, if 
they request, granted an opportunity for 
an oral hearing pefore the trier of fact 


where evidence and testimony of favor- 


able witnesses may be submitted before 
a decision is reached to eee an ag 
ation for an allotment. 


Pence v. K leppe, supra ee 143, 
[2] The Board — 
ruled that the due process require- 
‘ments ‘set forth in the decision in 
Pencé v. Kleppe, supra, may be im- 


‘plemented by applying the Depart- . 


‘mental contest procedures found in 
the regulations at 48 CFR 4.451-1 
to 4.452-9. In the adjudication of 
Native allotment applications pre- 
senting a factual issue as to the ap- 
‘plicant’s compliance with the use 
and occupancy requirements of the 
‘statute and implementing regula- 
tions, BLM must initiate a contest 
‘giving the applicant notice of the 


alleged deficiency in the application — 


-and an opportunity to appear at a 
hearing to present favorable evi- 





1 Gane involving issues rat fact as ‘to the na- 


/ ture. and extent of use and occupancy by the 


..Native claimant may. be distinguished from ~ 


cases where the BLM determines that, assum- 
-ing the truth ofall relevant matters stated in 
the application, the application. must be re- 
“jected as a matter of law. In the latter context, 
,an application may be rej jected without a hear- 
_ ing, subject to the right of appeal to the Board. 
Donald Peters, supra at 241 n. 1; see Pence v. 
‘Andrus, 586'F. 2d 738, 7438 (9th Cir. 1978). 
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‘Pence: v. Andrus, 586 F. 2d 733 
“Cir. 1978). 0-2.) 


[86 LD. 


935, 241-249, 83 ID. 308° (978), ~- 
peared ‘Donald Peters (On Re- 
consideration), 28 IBLA~ 153, 83 : 


LD. 564 (1976). 


The .Court of lad has a 
cently held that: ‘application of the | 


Departmental contest procedures. to 
provide the allotment applicant 


with notice and an:opportunity for 
a hearing prior to adverse action on 
the allotment. application as out-- 


lined in the decisions of the Board 
in Donald Peters, . 


supra, . and. 
Donald Peters (On fieconsidera- 


LON), supra, complies, at least fa- 
cially, with-the due process require- 


| : | 
ont sequently ments set forth in the court’s man-. 


date in Pence v. Kleppe, supra. 
3 (9th. 


Accordingly, upon. remand. of the | 


subject cases BLM. should review 
‘the case file, including any submis~ 
sions filed subéequent. to the initial — 
‘decision below.. ‘Where it is deter~ 
mined that the application should. 


still be rejected in-whole or in part. 
because of the failure of the record — 
to establish applicant’s use and oc- 


cupancy of the Jand in compliance 
with the requirements. of the statute 


and regulations, BLM. should ini- 


tiate a contest, proceeding i In accord- 


ance with our decision. in 1 Donald 


Le P 2. 
dence prior. to rejection. of the ap- | ea sa ee 


plication. ns Peters, 26 IBLA — 


2 The records: @iscloxe: that some of the cases: 
involve conflicting | State and Native village 
selection applications filed’ subsequent ‘to the 
date the Native allotment applicant’s use and 
occupancy allegedly commenced. Such: conflict-. 


ing.applicants, should be given | notice and an 
opportunity to participate in any contest pro- 


ceedings initiated. In the event the’ BLM after 


review of the record on remand determines that 


a Native allotment application should be- 
granted, any conflicting applicant should be. 


given notice and an. oppor tatty be initiate a. 


DINAEe contest. . 


| 878y 


| eee a ‘qadceonal issues. have 
been: briefed before the Board. Tn; 
certain of the. cases. Counsel has 


briefed the issue of what constitutes ; 


use and occupancy in the Native 


manner, including the question of 
whether improvements are required 


and. whether allotments can be. re- 


stricted to the area of the i Improve-_ 
ments. The Board has held that use — 


and occupancy under the Alaska . served public domain. See also 


Native Allotment Act contemplates 
possession which is at least: poten- 


tially exclusive of others and. not. 
mere intermittent, use. John Nana- 
look, 17 IBLA. 353. (1974). How- a 
ever, it has, been expressly. noted 
that consideration must be afforded 
to Native customs and mode of liv-. 


ing, climate, and. the character of 
the land. Further; permanent: im- 
‘provements as.an index of use are 
not necessarily a prerequisite in ap- 


propriate circumstances where the 


claim is: supported by sworn state- 
‘ments of credible witnesses | with 


| first hand Inowledge of the facts 
and there are no conflicting adverse 7 
Claimants. / ohn Nanalook , Supra. In. 


the. absence: of any evidence of the 


“. natute and extent of applicant’s use 


‘and « occupancy which may be intro- 
duced at a. hearing, it 1s Inappro- 
priate to define further. what. con- 


stitutes qualifying use and. oceu- . 


pancy—cases must. be decided. on an 
- individual basis according - ‘to. the 
evidence... Ree he Bs 


Counsel for some of the allotment 


applicants: has argued that: 5 years 


of. use - ancl ~ occupancy is fot: Te 


quired. This: issue 1S well settled. 


: eo ee 
anne 30, 1979 


: a m 


| The ise of a. statats as vee im-* 
-plementing regulation of the Secre- _ 
tary of the Interior beth require 

proof: of. substantially . continuous 


use and occupancy of the land for.a 
period of 5 years by the applicant, - 


43 U.S.C. §270-3 (1970) and .48 


OFR 2561.2, without. regard -to 
whether the land. is within a na- 
tional forest or part of the unre- 
23 IBLA_ 


Medina Flynn, 288 


, (1976) ; » Paul Koyukuk, 99 IBLA ~ 
_9AT (1975); Heldina E luska, ot 
| IBLA 292 (1975) 5 Warner Berg 


An ae vicht is sone to 


one. who has.fully complied with _ 
_ the law and the regulations, and a 


Native may not-tack on: par ental or _ 


“ancestral use and occupancy” to | 


establish that right. Sarah FY Lind- g 


“gren, 23 TBLA ‘174 (1975) 3 Luda J. 
Young, 21 IBLA 207 (1975). Sub- 


stantial use and occupancy. as con- 


templated by the Act must be by the | 


Native as an independent: citizen 


for himself and not asa minor child . 
using the land in the company of 


his. parents. Vatalia Wassilliey, 17 


IBLA 348 ( 1974). Whether. an ap- 
‘plicant’s use and occupancy is suf- 
ficiently independent to qualify can 
‘best. be determined after relevant — 
evidence 1s elicited at the hearing, . 


- Accordingly, pursuant to the aui- 


thority. delegated to the. Board of. | 


Land Appeals by the Secretary of. 


the: Interior, 43 CFR 4.1, the deci- — 
sions appealed from are’ set aside — 


and the cases s remanded for further | 


: . J: AMES. Ls ee, 


“aga 


- | proceedings consistent with ‘this | 


ee on decision, 


“Nawrot genom | 
= Chie. Administrative J ee 


7 We CONCUR? 


A Administrative Tudge.. 


a : Doveras E. Hnomaors, . 
7 Administrative J ‘udge. . 


-APPE NDIX AS 


os 70-526: “MOORE, “John-—-A060287 : 
7 5-6: BOGEYAKTUK, Anatole— 


. F-12783 


5 TTB: KICHOK, ee aa ea 


7181 


35-399: AYOI LAK, Moses-AA~ 


4, 6297. 
- G5-4003. 


 AA-6277 
75-430: CARLO, Kenneth J. —F-. 
~ 14016 | 
75-438: LINUS, ‘Kathleen—¥- 
440640 | 
W5-4AT (a): EVAN, Elena—A- a 
056084. 
(b): BAVILLA, ‘Bvan—AA- 
oe 2 6623 20 
Ce) ATARITLIG, Olia pes | 
be Ye A A~7402 | - ah 
~ (da). NELSON, Bleanor—AA- 
—TT04- 


a =O) NANALOOK,  Moses— 
: 75-533: PETE, “Agatha F-16890 


AA-7978 
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Decided ui ay oo 1979 


| Appeal from a decision of the Bureau 


of Land Management AA-6701-D, 43 
a FR 14522" (Apr. 6, 1978). aad: 


- Reversed and remanded, 


- Be ‘Alaska ‘Native Claims | Settlement 
Act: Land Selections: Valid Existing 


Rights © 


An “open-to- duiey: lease issued under A 8. 
688. 05. O77, including any associated right 
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to purchase the leased land granted by | 


“State statute, is protected as a valid — 


existing right under ANCSA, and the 


_ leasehold must be excluded from any con-. 


veyance to a Native nee under 
ANCSA, | . 


2. Alaska Native Claims Settlement 
Act: Alaska Native Claims Appeal 
Board: Appeals: Reconsideration 
Where a person received no notice of a — 
decision affecting his open-to-entry lease, 
and where the Secretary has reconsidered 
and reversed the Board’s ruling on valid 
existing rights in an appeal from that 
decision, the Board considers these cir- 


cumstances extraordinary within ‘the 


meaning of 43 CFR. 4.21(c). and will re-. 


' consider its ruling. 


APPEARANCES: Charles R. ee 
Esq. ., on behalf of Appellant, Raymond 


‘E. Miller; M. Francis Neville, Esq., 
Office of the Regional Solicitor, on be- — 


half of the Bureau of Land meee 
ment. | | 


OPINION BY | 
ALASKA NATIVE CLAIMS: 
| APPEAL BOARD | 


_ SUMMARY OF APPEAL | 


- This appeal involves the i issue of 


whether an open-to- entry lease, 


issued by the State of Alaska before. 
enactment. of ANCSA, including — 
associated rights to purchase the — 
leased land, is protected | from 
Native selection as a valid existing 
right iinder ANCSA. A related | 
question is the effect of Secretarial 
Order 3029, regarding valid exist- 
ing rights, on the Board’s previous | 
rulings on this point and on this 
appeal. | 


_ DECISIONS 
_ JURISDICTION 
The Alaska Native. Claims Ap- 


cee 


_ peal Board, pursuant to delegation | 
of authority in the Alaska Native 
Claims Settlement Act, 85 Stat. 688, 


as amended, 43 U.S.C. 8§ 1601- 


— 1627. (197 6), and the implementing 
regulations in 43 CFR Part. 2650, 
and Part 4, Subpart J (1977), 

hereby oe the following find- 


ings, conclusions and decision re- 
versing the decision of the Bureau 
of Land Management AA-6701-D, 
43. FR 14542 (Apr. 6, 1978). 

Mr. Miller appeals a decision of 
the Bureau of Land Management 
7 (BLM) published Apr. 6, 1978, 
covering land selections under the 


: Alaska, Native Claims. Settlement, . 


Act (85 Stat. 688, as amended, 48 


‘U.S.C. 8§ 1601-1627 (1976)) (here- 


| inafter ANCSA) by Seldovia Na- 
tive Association, Inc. (AA-6701-B 


and AA-6701-D), and under the 


_ Alaska Statehood Act (72 Stat. 339 


(1958), hereinafter Statehood Act) 


py the State of Alaska (A-050903). 


BLM previously. adjudicated the: 
- game land selections in a decision. | 


dated Oct. 6, 1975, on the State’s 
‘selection A-050903, and in a second 


decision dated Oct. 9, 1975, on Sel- 
— dovia’s selections AA-6701-B and — 
~ AA-6701-D. The two decisions were — 
~ not published i in the Federal Reg- 


: ister or in a newspaper. Both de- 


_ cisions were timely appealed to the 


- Board. Docketed respectively as 


— ANCAB VLS| 75-14 and VLS. 


— Y5-15, they were consolidated for 
| decision and, after extensive brief- 
-~ ing, were decided June 9, 1977. The 
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issues involved the status, as wali nee 
existing rights under ANCSA, of 
third-party interests created by the hae 
State on lands tentatively approved ee 
for selection under the Statehood. 
Act, and then approved for convey- Cae oe 
ance to Seldovia Native Association => 
under ANCSA. The Board found. 
that valid existing rights protected = 
under ANCSA must be identifiedin. 
a BLM decision to convey lands,and 
that open-to-entry leases issued by 


the State of Alaska were: protected: - 


as valid existingrightsby$14(g) of 
ANCSA. However, the Board also 
found that the right topurchasethe = 
leased. lands, associated with the 
lease, was not. protected | under | 
§14(¢g) because it Was an interest LAs 
leading to fee title, and was not pro- 


tected under §22(b) of ANCSA 


because it was a State-er eated inter- — - : : 
est. The appeal: was remanded. toc 
BLM for action consistent with ae coon 


decision... 


On Apr. 6, 1978, BLM : published eS ae 
a new decision, reflecting action on 
the remand, in the Federal Register. iy 3 ae 
(43 FR 14542 (1978).) All lands ~ 


covered by this April 1978 decision 


‘were previously included in the de- a a 2 


cisions of October 1975. 


However, the 1978 aon, in- i” 


cluded the following findings, not a 


part of the 1975 decisions: 
(It should be noted that ands: Eeoveled 2. | 


by open-to-entry leases. identified | as: 
ADIL Nos. 


excluded from the selection application — 
filed by Seldovia Native Association, Ine. | 


ie ID. fa 


29454, 41005, 41084, 41085, Z 

41495, 41558, 41704, 41862, 42889, “42909, 
42954, 44546, 45000, 45873, 47021, 47164, 
51665, 55132, 55137, 55138, and 55210 were 


= Regulation : 43. FR 2651 A(b) provides 


that: | 
Le * ‘Selections shall “be * * * rea- 
Gi Ree. souably: compact -* ee) The total area - 
selected will not be considered -to be rea- 
_. sonably compact if (1) it excludes other 


| ‘lands. available for selection within its 


exterior boundaries ; or (2) lands which © 
wo are similar in character to the village site 
ne or. lands ordinarily" used by the village 
oee inhabitants. are disregarded in the selec- 
‘tion process; or (8) an isolated tract of . 
, ee 7 ‘public land of less than 1;280 acres re- 
mains after selection.” | | 
>. + The-selection as filed does not meet the . 
ee aan oo requirements for-compactness as required 
"py geetion: 12(a) (2): of ANOSA and the 
q regulation. given above. Therefore,. the 
oy ae lands: excluded by ‘Seldovia Native. Asso-- 
- eiation, Inc., are considered selected. in 
_ order that the tequirements for compact: 
, - ness are met.) | | 

; (tales added. T- 


oe ‘BLM elided. in the 1978 deci- 
. os a standard appeals paragraph » 
ae stating that the decision could be 
on appealed to the Board. Appellant, 
_... Raymond Miller, holder of an open- 
ates tOe -entry lease ADL +:41005, ex- 
~~. eluded from selection by Seldovia 
ae but included by BLM because of re- 
~. quirements for. compactness and 
p . contiguity, timely filed the By 
appeal. : 
of ee es evident from te record, and 
ap ah undisputed ‘by the parties, that 
~ while all lands covered by the BLM 


~ decisions of April 1978, were pre- 
viously included in the decisions of 


-- October 1975, Mr. Miller’s open-to- 
entry lease was identified for the. 
a> @enrsE: time j in the 197 8 decision. Fur- 
Co ther, because Mr. Miller’s lease was : 
not included in’a listing of third- 
party interests provided to BLM by 
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the Staite: of ‘Aladin ae a dime! of : 


the 1975 decisions and resulting ap-.- | 
peals, neither BLM nor the Board ~ 
notified Mr. Miller of the earlier. de- 


cisions or of his appeal rights. | 


STATUS OF OPEN- TO-ENTRY 
LEASE AS VALID EXIST- : 
“ING RIGHT | . 


The Siataioad Act ey 3 the . | 


newly- created State the right to — 


select approximately one hundred a 
and three million acres of land and _ 
authorized the State to execute con- 


ditional leases and conditional sales: 


of selected lands, after tentative ap- 


proval of the selection but before: _ 
issuance of patent. (72 Stat. 339 a . 
seg. (1958).) tee 2 ¢ 


‘The: State. ee “opahi-to- entry” 3 
leases under a statutory program to: — 


- provide: individuals with small | | 
tracts of recreational land. (A.S.. 


38.05.077.) If the State has tenta- 


_tive approval. for its selection of the: =. 


land, and the land. has been sur- 


veyed, the lessee may relinquish his: 7 


lease and acquire patent to the: a 
entry by negotiated purchase. _ 

The leasehold interest is clearly 
protected as a valid existing right. _ 


under § 14(g). of | ANOSA, ‘which : 


provides: 


All conveyances. sade onaanae to this: ap 
Act shall be ‘subject to. valid. existing” | 
rights. ‘Where, prior to patent of any land. - 


“or minerals. under this ‘Act, a lease, con-- 
‘tract, permit, right-of-way, or easement 


(including a lease issued under section. eo. 


6(g) of the Alaska Statehood Act) has: 
been issued for the surface or minerals: a, 
covered under such patent, the. patent: : 
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shall contain provisions soaine it ib: 

ject to the lease, contract, permit,. right- 
_ -of-way, or easement, and the right of the | 

_ lessee, contractee, permittee, or. grantee. 
‘to the complete enjoyment of all rights, | 


privileges, and benefits thereby ae 
to him, * * * 
_ The issue is whether the lessee’s 
right to purchase the land is also 
protected by ANCSA, and, if so, 
-how it is protected in the convey- 
ance procedures followed by BLM. 
The Board has ruled that the 


right to purchase associated with 


an open-to-entry lease is not pro- 
tected as a valid existing right 
under ANCSA. The Board held: © 
* * * all copies of open-to-entry leases 
In the record * * 


-ehase the leased land. The leases provide 


only for renewal upon the expiration of 


the five- -year : term and for removal or dis- 
‘posal by sale of any improvements placed 


-on the leasehold by the lessee ‘upon: ter-— 
Therefore, while ; 


mination of the lease, 
§ 14(g) specifically provides that a patent 
‘issued under ANCSA shall be “subject to 


the lease * * * and the right of the lessee 
ee * to the complete enjoyment of all 


rights, privileges, and benefits thereby 


granted to him,” the right of purchase 
asserted under A.S. 38.05.077 is not 
tected by §14(g) of ANCSA as— 


valid existing rights to which the 


granted by the lease, but appears to be, 
rather an associated. preference right 
granted in connection with the. leasing 
program to individuals. holding such 
leases. 
Further, the asserted right to niches 
lands held ‘under an open-to-entry lease 
-can be exercised under the State statutes 
-only if the lease is relinquished. The re- 
linquishment of the lease and subsequent 
‘issuance of patent would constitute a new 
interest created subsequently to ANCSA, 
contrary to § 11(a) (2) which specifically 
withdraws lands TA’d to the State “from 
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 ANCAB 14, 61-62, 
(1977) [VLS 75-14/75-15].) 


* are identical and — 
ii a do not contain provisions to pur-- 


“186 ID: oi 


the creation of third party. interests * + + 
under the Alaska Statehood. Act.” . 
‘Finally, under ANCSA, ‘the selecting ‘ 
Native Corporations will. receive:title. to 
certain lands, previously TA’d. to. the State 
of Alaska. Therefore,. as to ‘such lands, ° 
the State -may not extend a- preference 
right to purchase lands to which a Native 
Corporation, rather than the State, will 


_ hold. title. Although a Native Corpora- 


tion, succeeding under § 14(g). to the in- — 
terest of the State as. lessor may. wish to 
sell the leased land to the. lessee, the 
Board.finds no mechanism in ANCSA for 
the enforcement of such a. right. in. the 


~Jessee against a Native patentee. | es a. 
‘(Appeal of State of Alaska and Appeal of 


Seldovia Native - Association, Ine. 2 - 
84 LD. 349,_ 316-377 


~The Board has. also previously | 
reached the conclusion that ANCSA | 


protects, as “valid existing rights,” 


only those rights which do not lead 


to acquisition of a fee title. The. 
Board ruled, in Appeal of Eklutna, . 
Ine. 1 ANCAB 190, 83 LD. 619. 


(1976) [VLS 75- 10], that rights | 


leading to acouisition of title were 
excluded from conveyance to the 
selecting Native corporation under 


§ 22 (b) “of ANCSA, while interests 
a a more limited nature were pro- 


conveyance was made subject. 
The Secretary of the Interior, 
however, has adopted a different 


‘position which overrules and binds 


the Board. Secretarial Order 3029, 
43 FR-55287 (Nov. 27,1978), which 
modified. an earlier Secretarial 
Order on the same subject, states: 
Sec, 2 Policy. By this Order I hereby © 


adopt the Memorandum from the Solici- | = 


235) . .. APPEAL. OF RAYMOND E. MILLER 


289 


May th, 1979 


tor, dated October 24, 1978, (copy at- 


tached), as the position of the Depart- 


ment on the subject of valid existing 


tights under ANCSA. I reaffirm my con- 


clusion in Order 3016 that, if prior to the 
3 | lands. which were. 
‘tentatively. approved for: selection by the. 
(b) patented — 
--or leased by the State with an option to. 
buy under Alaska Statue [sic] 38.05.077 
(the so-called “open-to-entry” program ) ; 
‘then valid existing rights were created 


passage of ANCSA, 


‘State of Alaska were * * at 


‘within the meaning of ANCSA. I also 


now conclude that lands covered by such. 
-open-to-entry leases from the State 
_ :Should not be included in conveyances to: 
Native corporations. The Bureau of Land 


Management should identify third party 
interests: created by the State, as re- 
flected by. the land record of the. State of 


Alaska, Division of Lands, and serve no-. 
‘tice on all parties of each other’ sg possible. 
‘interests, but this Depar tment should not 
‘adjudicate these interests. This Order is. . 
not intended to disturb any administra- 7 


tive determination contained in a final 


decision previously rendered by any duly | 
authorized - Departmental. official [sic]. r 


7 ee 


The Géliction’s Man ae of 7 
‘Oct. 24, 1978, concluded that lands 
tentatively approved for State se- 
lection, located. within the area 
withdrawn for Native selection by 
§ 11 (a) (2) “of ANCSA, were not 
available for conveyance ‘to. select- 

ing Native corporations ¢f, prior. to. | 
-enactment of ANCSA, such. lands. 
were leased with an option. to buy 
by the State to individuals under 
“open-to- entry” pro-_ 


| the State’ Ss 
gram. The Solicitor also concluded 
that open-to-entry leases are valid 


existing rights and should be ex- 


tion 3 


part: 


cluded from ‘the conveyance to. 
Natives. | 


A fandaiental ceineinle of ANCSA. is 


that “[a]ll- conveyances. made ‘pursuant 


to this Act shall be subject to valid exist- . 
ing .rights.”.In addition, the sections — 


withdrawing land for Native selection 
(Sections 11(a), 16(a)) expressly pro- 
- vide ‘that: the withdrawal is. nee. to | 


valid existing. rights. ee 

- Although the phrase “valid. existing 
rights”. is not specifically defined in See . 
“Definitions”, both the statute and 
the legislative history oifer Seen As . 


_ to its meaning. 


Section 1£(g). provides in penne 


“Where prior. nis waite of any land’ or 
minerals under this Act, a lease, contract, 
permit, right-of-way, or esasement [sic] 
(including a lease issued under. section 
6(g). of the Alaska Statehood Act) has 


_ ‘been issued * * * the patent. shall con- 


tain provisions making it subject to the 
lease, contract (ete,) * * #7 | 

‘Section 22(b) directs the Secretary “to 
promptly issue patents to all persons 
who have made a lawful entry on the 


. public lands in compliance with the pub- 
_ lie land laws for the purpose of gaining 
title to homesteads, headquarters sites, 
trade and manufacturing sites or small 


tract sites, and who have fulfilled all the 


requirements: of law prerequisite to ‘ob- 


bas a patent.” 7 
‘Section 22(c) protects persons. ih: 


have initiated valid . mining claims or 


locations in their possessory rights if 


_ they have met the requirements of the. 


mining laws. | . fen : 
. By regulation the Department hag con- | 


strued Sections id(g). and 22(b) and pro- ; 


vided the © mechanism for implementing 
them. 43 CFR. 2650. 3~1{ a) provides : : 
“Pursuant to sections 14(g). and 22(b) 


‘of the act, all conveyances. issued under 


the act shall exclude. aly, lawful entry or 
entries which have been perfected under, 
or are being maintained in. compliance 
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a “with, Jaws leading to the acquisition of - 
_ ‘title, ‘but shall include land subject to 


valid existing rights’ of a temporary or 
limited nature. such‘as those created by 


- leases (including leases issued under sec-_ 
tion 6(g) of the Alaska Statehood Act), 
. contracts, permits. rights-or-way [sie], or | 


easements.” 


7 This regulation makes a basic distine- 
tion between rights “leading to acquisi-- 
tion of title’ and. “right of a temporary 

nature.” The former are excluded from 

the: conveyance, the: latter. are included, 
but” peotected: for the duration of ‘the 


interest. 


It has been ined that for those rights 
which lead ‘to the acquisition of title the 
statute | and the regulations also distin- 


guish rights which are created under Fed- 


eral law an [sic] those created by State 
law, protecting only the former. I do not 


agree for several reasons. 


First, the authority of the State to 


create third party interests in tentatively 
approved (T.A.’d)> lands comes from sec- 


tion 6(g) of the Statehood Act, quoted in 


pertinent part above. Although the State 


has exercised this. authority through’ 
state legislation which defines the terms 
on which persons may acquire leases, ete, 
in “ANCSA,. clearly con-. 
~ sidered such leases to be issued under. 
Federal. law,. namely | the Statehood. Act. 
Section 11(a) (2), for example, with-— 
draws T.A.’d land “from the creation of | 


the ‘Congress, 


third party interests by the State under 


the Alaska Statehood Act.” Section 14 (gz); | 


as already stated, refers to leases “issued 


under section 6(g) of: the Alaska State- 


‘hood Act. 


‘Therefore, ‘it- ig apptopriate that 43 7 
CFR 2650. 8-1(a) does not limit its scope 
_. to entries which are maintained under 

| ‘Federal laws and lead to’ the acquisition 
. of title, but says simply “laws leading to. 


the acquisition. of title. 
~ Second, I do not believe the listing of 


the rights to be protected. was intended > 


to be limiting, but rather was ejeusdem 
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generis. The regulation already quoted’. 
(48 CFR. 2650.3 3d-1(a)) precedes its. list 
with “such as those created by * * a 
indicating clearly that the list is ‘ot . 
exhaustive. Furthermore, there is not. | 
longical [sic] reason why Congress would 


have intended to protect rights of ** * 
| individuals which lead to the acquisition — : 
of title under ‘such Trederal laws as. the — 


Townsite Act or the Homestead Act, but . 


did not intend to protect the same * * * . 


individual when the law under which the: 
rights are being perfected is ‘a State law. 


«tis my conclusion, therefore, that the. 
- department’ § regulations have construed _ 
“valid existing rights” under ANCSA to: _ 

include. tights perfected or maintained 


under State as well as Federal laws lead- 
ing. to the acquisition of title, 
This | conclusion is reinforced by the 


provisions of Section 11(a) (2) which 
provides that the. withdrawal of State 


selected and TA lands is from “al¥ 
forms: ‘of: appropriation under the public 


land laws, including the mining the min- 
_erla [sic] leasing laws, and from the crea- 
tion of third party interests by the State: 


under the Alaska Statehood: Act,” . The: 
italicized language reveals. that third 
party interests created by the State are. 


. considered to have been created “under” 
the Statehood Act, which is a Federal 
statute. Also. by withdrawing the land’ 


from the future creation of third party: 


interests by the State, there is a strong: | 
implication that third party interests. al- 
ready created were considered “valid. ex- 
3 isting rights.” Finally,. the fact that the 
- lands are withdrawn” from appropria- 
tions” under the mining laws makes it 
clear that “valid existing rights” as used’ 
in Section 11 (a) (2) contemplates rights 
which lead to the acquisition of title as: 
well as those of a temporary nature. | 
. [Footnotes omitted. Italics in original. 43: 
. FR 55288-89 (Nov. 27, 1978).J - | 


~ fi] In accordance with ae 
clearly expressed. Secretarial inter- 


ee) 


oe etation “e ¢ Departmental Sala | 


_ ‘tions, the Board reverses its former. 


| : ‘position and finds that an. open- -to- 
entry: lease issued under A.S. 38.05. 


‘O77, including any associated right 
‘to purchase the leased land granted 
‘by State. statute, is protected as a 
valid existing right under ANCSA, 
-and the leasehold must: be excluded 
from any conveyance to a Native 
corporation under ANCSA. 


EFFECT OF PRIOR DECISION | 
ADJUDICATION OF 


ON 
APPELLANT'S RIGHT | 


| The Board in Appeal of State > | 
| Ane and Appeal of Seldovia Na- 
tive Association, ine, supra, ad-- 
"judicated the conveyance covering — 
all lands included j in the April 1978. 
| Board 
_. Miller. However, it is. undisputed 
that Mr. Miller received | neither 
actual nor constructive notice of the 
decisions to- convey which were ap- | 
pealed and docketed as VLS 75-14. 


decision -which is appealed by Mr. 


and VLS 75-15. Those decisions 


- were not. published i in the Federal 7 
is Register or any newspaper. As Mr. | 
Miller’s open-to-entry lease was not 


included in a listing of State-created 
third-party interests provided. to 
BLM by the State of Alaska, 
neither BLM nor the Board notified 


Mr. Miller of the decisions or his 
- appeal rights. Mr. Miller’s first 
notice of a conveyance which might 
affect his open-to-entry lease came 


-with BLM’s publication of the 


nue a Ze 1978 decision, which es 


- APPEAL OF. ‘RAYMOND E MILLER 
- May 14, 1979 

‘cally listed Mr. Miller’ S ies) ADL ; 
+ 41005 as an interest exchided — 
from selection by Seldovia Native 
Association, Inc:; but considered se- © 
lected by BLM for reasons of ‘com- 
‘pactness and contiguity. | 


21 


[2| Conveyances to Seldovia Na- 


‘tive Association, Inc., were among 
the earliest processed by BLM and 
current publication and notice re- 


quirements had not then © been 
adopted. Regulations in 43 CFR 
4.21(c) permit the Board to recon- _ 


sider a decision in extr aordinary 
circumstances. Where a person re-— 
~ ceived no notice of a decision affect- 
ing his open-to-entry lease, and 


where: the Secretary has reconsid- | 


ered and reversed the Board’s rul- 
‘ing on valid existing rights in an 


appeal from that ‘decision. the. 
considers these cireum- 


7 stances extraordinary within. the ~ 
_ meaning of 43 CFR 4.21(c). and | 
will reconsider its ruling. There- : 
fore, the Board treats Mr. Miller’s — 
7 appeal as a request for reconsidera- ; 
- tion of its decision in ANCABVLS | 
B14. and VLS W-15, and grants : 


such request insofar as that decision. 


affects Mr, Miller’s lee entry - 


lease. | 

“The Board fide that Mr. Miller’s 
open-to-entry lease, ADL #41005, 
is a valid existing right protected 
under ANCSA; that such protec- 
tion applies not only to the lease but 
to any associated right of purchase; _ 
and that the lease must therefore be 


excluded from the conveyance to 
| Seldovia Native Association; Inc. 
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_ ~:!Phe- decision of the. Bureaw of The Bureau. of Land Manage- 
Tana Management here appealed is ‘ment. 1S, hereby directed to take. 
reversed to the. following limited — action consistent with this decision. 
extent: (1) rejection of the State of This. represents a unanimous de- 
Alaska’s. selection A-—050903 is re- cision of the Board. | 

versed insofar as it includes lease . 

ADL #41005; (2) inclusion of 

lease ADL #41005. in the convey-  . _ 

ance: of land to Seldovia Native As- ~ Apreatt. F. Donnie, | 

_ sociation, Inc., is reversed. Be eee , iw dministr atwe J udge.. 


“Su upirH M. Bray, 
— Administrative J Mage 
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FEDERAL LAND POLICY AND MAN- 


AGEMENT ACIS EFFECT ON - 
THE RIGHT-OF-WAY APPLICA- 


TION FOR THE MIDDLE FORK 
RESERVOIR ON THE POWDER 
RIVER, WYOMING* | 


Rights-of-Way: Federal Land Policy 


and Management Act of 1976— 


Rights-of-Way: ‘Applications 


Given the specific facts presented by 
the right-of-way application, where the 
use of a large percentage (71%-89%) 
of the reservoir water is not known, the 


Secretary cannot make an “informed de-. 


cision’ on the application, as. required 
by Title V of the Federal Land Policy 
aud Management Act of 1976, 90 Stat. 
2748 (Oct. 21, 1976), 48 U.S.C. § 1761 ef 


seq. (1976) (FLPMA), and therefore 
may. not proceed to. consider the 
application. ; 


‘The. apparent diser etion granted to the i 
Secretary: in section 1761 of FLPMA Bnei 


which states that the Secretary shall re- 
quire such information “which ‘he 
deems necessary” to grant a right-of-way 
must be interpreted in light: of sec. 1764's 


specific mandate to submit a plan of op- 
eration, sec..1765’s specific mandate to 


include. protective terms: and. conditions, 
and Congress’. reference to “the use, or 
intended use” of the tight-o of-way. -There- 
fore, information about the .intended 
use—as opposed: to possible uses—of the 

water. is necessary. to the Secretary’ Ss de- 


cision, whether.-to grant: the application, . 


under the circumstatices presented by this 
case. a 


Rights-of-Way: » Aplications —Riglite 
of-Way: Conditions. and Limitations— 
Regulations: Gener rally | 


#Not in Chiondlogicat eae - 


| M8690 


(1976). 
place of use and use to which that. 
water will be put. before a decision 


The Secretary could establish general 
policy in right-of-way regulations which 
would provide specific guidelines for de- 
termining how much uncertainty about 
use will prevent the processing of right- 
of-way. apencanens: 


as ‘onuary 12, 1979 
OPI NION BY 
OFFI OR OF THE SOLI CI LOR 


Mrworanpum 


To: Dtrecror,. Bureau OF /Lanp 
MANAGEMENT _ 


‘From: Soxrcrror: a 


Sussnor: Feperan Lanp Pourcy 
_ and Manacement Acr’s Errrcr 
“ON THE Ricur- or-Way Apptica- 
TION FOR THE Moorz Fork Res- 
~ ERVOIR | ON THE Powpzr River, 
.Wromine 2 

ISSUE: 

Must an a pplicant tes a. right- af | 
way. to store water on the public 
lands under Title V ofthe Federal | 
Land Policy and Management. Act 


of 1976, 90 Stat. 2743, 2776 (Oct. 21, 


1976),. ate U.S.C. $1761. eb. 86g. 
(FLPMA) disclose. the | 


can be made. on that right- -of-way? 
SUMMARY OF RESPONSE: 
Yes. Given the almost sompleis | 
liek of information and uncertainty 
regarding: the intended. use of al- 
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most all this water, the fact that it 
may be used in ways whose impacts 
are now unknown or ill-under- 
stood, and the fact that the permit- 
tee may not decide for many years 

how to use the water, I hold that, on 
these facts, the Secretary must know 
the intended use(s) of the bulk of 
the water before acting on a right- 
of-way application to store water on 


DECISIONS OF THE 


the public lands. 
BACKGROUND: 

The Powder River Reservoir 
Corp. proposes to construct an 


earthfill dam which would create a 
50,000-acre-foot. reservoir on the 
Middle Fork of the Powder River. 


The proposed reservoir would gen-_ 


erate approximately 25,000 acre- 
feet of water for use, and would 
inundate 1,160 acres of land. Of 
this, 141 acres are public lands. The 
reservoir corporation applied to the 


Bureau of Land Management for a_ 


right-of-way to inundate this pub- 
lic land on July 16, 1978. While the 
application was pending, Congress 
enacted FLPMA, Subchapter V of 
which establishes new requirements 
for right-of-way grants. — 

This memorandum analyzes how 
this application must be treated un- 
der FLPMA. It clarifies and super- 
-sedes the earlier opinion of the Dep- 
uty Solicitor on this subject, dated 
Sept. 12, 1977. Because of the im- 
portant and difficult question in- 
volved, I have carefully reviewed 
the matter. | 

The applicant corporation is com- 
posed of 22 ranchers. Through a 
contract between it and Carter Oil 
Co. (Carter), a subsidiary of Ex- 


DEPARTMENT 


frankly concedes: 
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xon, Carter has complete control of 
25,000 acre-feet, or a minimum of 71 
percent of the designated water use," 
Carter has contracted to sell half its . 
water entitlement to Atlantic Rich- 
field Co. (ARCO). 

Under the terms of the contract, 
the reservoir corporation wil] use 
the balance of the water for agricul- 
tural purposes. This will amount to, 
on the average, 6,640 acre-feet or 18 


_ percent of the designated water use.” 


The Bureau of Land Manage- 
ment requested information from 
Carter and ARCO on intended wa- 
ter use, Carter has responded: “As 
we lave consistently advised you, we 
have no firm and definite plans [for 
use of the water] to disclose. That 
has been the case and is. still the 


case.” ? Similarly, ARCO has in- 


formed BLM: “Atlantic Richfield 


cannot commit to an immediate use 


of water from the Middle E fork 
Reservoir ian 


1Carter also has responsibility for over 
half of the operation and maintenance costs. 

2The permitted contract range is 3,700 
aere-feet (10.57%) to 10,000 acre-feet 
(28.57%). 

8July 26, 1977 letter to BLM Wyoming 
State Director from Carter’s President. Car- 
ter justifies its lack of specific plans for the 
use Of the Middle Fork Reservoir water by 
explaining that Middle Fork is simply a pru- 
dent business investment. Its July 26 letter 
“(We consider] the pur- 
chase of the water from the Middle Fork res- 
ervoir on a take-or-pay basis as desirable and 
prudent from a business standpoint for the 
same reason that we had for acquiring coal 
reserves and for our increasingly large com- 
mitments to coal synthetics research. Specifi- | 
eally, it is part of our plan to be in position 


with the necessary raw materials and tech- 


nology for entry into coal synthetics whenever 
entry is, in our opinion, commercially desir- 
able.’ . 

4July 21, 1977 letter to BLM Wyoming 
State Director from. ARCO’s , Division Man- | 
ager. ARCO’s letter also speaks of possible 
use of the water in plants to make synthetic 
fuels from coal. 
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A. draft a ‘impact — 
statement (HIS), pursuant to the 


National Environmental Policy Act, 
49 U.S.C. $4231 et seg. (1976) 
(NEPA), has been prepared on the 


right-of-way application, but no fi-_ 
nal EIS has been prepared. I am in-. 
formed that a hypothetical coal gas- 


ification plant was the only use of 
this water analyzed therein, al- 
though other possible uses come to 
mind, such as coal liquefaction, coal 


slurry pipelines, or coal-fired elec- 


trical generating plants. | 


DISCUSSION : 


The principal question for: pe 


- slon is whether this information 
from Carter and ARCO represents 


sufficient compliance with FLPMA 
to enable the Secretary to decide 


whether to eran the. oene -of- ey 


request. 


FLPMA at 43 US. Ce ae 


(197 6) states: 


The Secretary concerned shall grant, | 


issue, or renew a right-of-way under this 
subchapter onjy when he is satisfied that 


the applicant has the technical'and finan-. 
cial capability to construct the projectfor — 
which the right-of-way is requested, and .- 
in. accord with the requirements of this” 


subchapter. [Italics added] 


One of the important require- 
ments of this subchapter is the duty 


of the applicant, upon request, to 


disclose certain information. Sec. 


impact on the environment,-* 


and disclose those plans, canteacees agree- 


ments, or other information reasonably 
related to the use, or intended use, of the 


| right-of-way, including its effect on com- 
_ petition, which he deems necessary to a 


determination, in accordance with the 
provisions of this Act, as to. whether a 


right-of-way. shall be granted, issued, or 


renewed. and the terms and conditions 


which should be included in the rightof- 


W ay. | 


43 U. S. ©. e176 61 (by also me 
“itself to disclosure and considera- 


tion of the real party in interest.5. 
There seems to be little doubt, given 


_ their majority interest in the water. 


and their principal financial re- 


‘ponsibility, that Carter and. ARCO | 
are real parties j in interest. a 


Under “43° U.S.C. “g.1764(a) 


(1976), the Secretary shall po 


the applicant : 


prior to granting” or issuing a ‘Hiehit-of- 7 


way pursuant to this subchapter for a 


new project’ which may have a significant 
** to sub- 
mit a plan of construction, oper ation, *.* * . 


for such right-of-way which. shall com- 
ply with stipulations-or with regulations 
issued by [the] Secretary, including the © 


terms and conditions required under sec- | 


Hon 1765 of this title. 


See, 1765 requires éach fot gt 
way to contain terms and condi- 


~ tions which will, inter alia: 


minimize damage to. scenic: and esthetic 


values and fish and wildlife habitat and 
otherwise protect the. environment; * * * 
require compliance with erphcile air 


501(b).. of FLPMA, 43 U.S.C. - 


§ 1761 (b) (4) (1976), provides: 


- The Secretary concerned shall require, : 
prior to granting, issuing, .or renewing a. - 


right-of-way, that the applicant submit 
297-038-—79-——-2 | 


5 Por. example, 


5.17 61(b)(2) directs the 
Secretary to require the applicant to disclose 


“the identity of the participants in the entity, 
'when-he deems it. necessary . to a determina- 


tion, * * * -as ‘to whether a | Might of-way. 


should be granted, 7 
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and maine raneney standards established 


| by or pursuant to: applicable Federal or | 


State law. 


Sec. 1765 also requires: inclusion - 


-of such terms and conditions as the 
Secretary deems necessary to: 


protect ‘Federal property and economic 
interests; * * * protect the other lawful 
users of the lands adjacent to or tra- 
versed by such right-of-way; * * * pro- 
tect lives and property; * * * protect the 


interests of individuals living in the gen- 


eral area traversed by the right-of-way 
who rely on the fish, wildlife, and other 
biotic resources of the area of subsistence 
purposes; * * * | | 

_ It is clear from all these require- 
ments that the Secretary has an 
important responsibility in issuing 
public land rights-of-way. Among 


other things, his general responsi- 
bility, as illuminated by the Senate > 


Committee Report on the bill 
which became FLPMA, is to deter- 


mine whether the right-of-way is 


“in the public interest and. * * * 
meets the requirements of Title 
[V].” S. Rep. No. 583, 94th Cong., 
ist Sess. 66. (1975). ‘Congress spe- 
cifically instructed the Secretary to 
require advance submission of a 
. plan of construction and operation 


for new projects which could sig- 


nificantly affect the environment, 
(ad., S$ 1% 764(d)); ; mandated that 
terms aid. conditions adequate to 
- protect the public interest in sev- 
eral specific respects be included 
(id., §1765(a)); and vested tho 


Secretary with near-plenary power 
to require the applicant to make all 


disclosures and commitments the 
Secretary deems neces ssary to his 
decision whether issuance is in the 


OH THE DEEN Se OF THE INTERIOR © 


© Spapliens interest, (id. § 1761 (b) (1)). 


. way). 
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Taken as a whole, Title V fairly 
bristles with specific procedures 


which the Secretary must follow 
and specific responsibilities which 
“he must discharge. 


‘There is no doubt that the Secre- 


| tary could require the oil companies _ 


here to disclose their plans for the 
use of this water and, failing that, 


to reject the right-of-way applica- 


tion. Sec. 501(b) (1) authorizes the 


Secretary to require such informa- 


tion “reasonably related to the use, 
or intended usé, of the right-of- 

* * * which he sear neces- 
sary” to make a decision on the ap- 
plication. The use of the water 


which would inundate the public 
lands is clearly “reasonably related 
to” the use of the right-of-way, and 


can easily be deemed relevant to the 


decision. It is also clear that the 


Secretary can adopt this require- 


ment generally in regulations. is- 
sued under Title V,° or impose it on 
a case-by-case basis. 


-In a narrow sense,. the ge" ot 


_ this right-of-way across the public 
lands is only for storage of water, 
and an adequate EIS would-inform 
the Secretary of the impact of that 

use on those public lands inun- 


dated. The question here is whether 
the use of that water stored partial- 
ly on public lands need be disclosed. 
This is logically and intimately 
related to the storage of water, be- 
cause the water stored in this res- 
ervoir—where flood control is not 


‘@ purpose—is principally to be used — 


oFLPMA’s § 310, 43 U.S.C. § 1740, gives 
the Secretary broad authority to issue ee 
lations to carry out. one Act. . . 
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elsewhere to eaaitias industrial, 
agricultural or other new, unknown 
development. Indeed, Carter and 


ARCO’s letters concede. this point. 


The matters which remain un- 
answered are where the water is to 
be used and how it is to be used. 


Sec. 504(d) requires applicants 


for projects which may have a sig- 
nificant environmental impact to 
submit in advance of decision a plan 
which covers, among other things, 
operation of the right-of-way. The 
initial question is whether “opera- 
tion” of the right-of-way includes 
those off-site operations made pos- 
sible by the storage of water in the 


reservoir. It would seem obvious | 


that. it does, since the reservoir is 
for the purpose of supplying water 
for industrial or other facilities or 
developments which may or may 
not be adjacent to the right-of-way 
(the reservoir) itself. The logical 
chain of storage supply and use is 
direct. 

Support for this conclusion is also 
found in that part of sec. 501 (b) (1), 
43 U.S.C. §1761(b)(1) (1976), 
which authorizes the Secretary to 
require the applicant to supply in- 
formation “reasonably related to the 
use, or intended use” (italics added) 

of the right-of-way, as opposed to 
information about the use itself. 
Here it seems obvious that the use 
of the water stored on the right-of- 
way bears a reasonable relation to 
the use of the right-of-way itself 


(to store the water). Support is also 
found in that part of sec, 501(b) 


sued.” 


which authorizes the Secr etary. to 
require information about the right- 
of-way’ s effect on “competition,” 
which in this context is. determined 
by the use of this stored water in an’ 
arid region where water for agri- 
cultural and industrial use is scarce. | 
Sec. 504(a), 48 U.S.C. § 1764(a) 
(1976), also refers to the “project 
for which the right-of-way is 18-. 

Although the context in 

which this language is used refers 

to the right-of-way ground occupied 
by project: facilities, here we have a 
right-of-way application whose sole - 
reason for existence is to make pos- 


sible a project elsewhere. In these. 


circumstances “project” may logi- 
cally be read to include the total 


project made poste by the right- : | 


of-way. 

However, FLPMAYs sec. 505(b) — 
(vi), 48 U.S.C. $1765(b) (vi) — 
(1976), authorizes (but does not re-" 
quire) the Secretary to include such 
terms and conditions as he deems’ 
necessary, inter alia, to “protect the. 
public interest in the lands tra- 
versed by the right-of-way or adja- 
cent thereto.” (Italics added.) From 
this, it might be argued that tlie Sec- 
retary is not author ized to include 
conditions regulating uses not on or 
adjacent to the right-of-way. 

The short answer to this is found 
in sec. 505(a), which describes terms 
and conditions that must be in- 
cluded in the right-of-way (as op- 
posed to. 505(b)’s permissive ‘terms. 
and conditions), but which is not’ 
limited to conditions necessary to 
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| protect tha public. ats te aed, 
by the right-of-way. These manda- 


_ tory terms are broadly expressed ; 


é.g., “to minimize damage to scenic 
and aesthetic values and fish and 
_ wildlife habitat and otherwise pro- 
~ tect the environment,” and are not 
limited to damage to. the right-of- 
way itself. This contrast between 


505 (a) and 505(b) is telling: 

‘Ht is clear from another perspec- 
tive that the Secretary cannot blind 
himself to the use to which the 


“water would be put. NEPA requires _ 


that a decision on a project which 
‘has a significant environmental im- 


ypact must be preceded by an en- 
‘vironmental impact statement. The 


environmental impacts of this water 
storage project include the use to 


which the water will be put, which | 


necessarily means these uses must 
- be considered in making a decision 
on the project. The NEPA cases are 
_ Jegion on this point. See e.g., Alaska 

vy. Andrus, 580 F. 2d 465 (D.C. Cir., 
_ Feb, 24, 1978), partially vacated on 
other srounds, — U.S. — (1978), 
where “the Court emphasized that 
one of NEPA’s “most important 


functions” is the “affirmative obliga- 
tion” it places on agencies to “seek 


out information concerning the en- 


vironmental consequences of pro- 


posed federal actions.” 7 Reading 
NEPA and FLPMA together, giv- 
ing full. effect to each, necessarily 
means that the uses of the water 


“7580 F. 2d at 4738. The Court went on to 

point out that some element of speculation 
ig implicit in NEPA, and that one of the func- 
tions of an EIS is pointing out unknown en- 
yironmental effects. Jbid., citing Jicerille 
Apache Tribe v. Morten, 471 F. 2d 1275, 1280 
(9th Cir. 1973) ; and. Sint y.. AHO, 481 F. 2d 
4079, 1092 (D.C, Cir. 1973). 
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must be pastas In making 4 de- 
cision on the right-of-way. 
The difficult issue posed in this: 


case is whether the Secretary can. 


make an initial decision on the 
right-of-way without information 
about the planned use; whether, in 
other words, the Lae must. 
deem the intended use—as opposed 
to possible uses—of the water to be 
information necessary to his de- 
cision whether to grant the applica- 
tion. The previous opinion of the 
Deputy Solicitor concluded that 
such information was essential to 


his decision, and the failure to ob- | 


tain it prior to decision would be, in 
effect, a violation of FLPMA. 
We must turn first to the statu- 
tory language itself, The language: 
of 48 U.S.C, § 1761(b) (1) seems 
permissive ; z.¢., the Secretary shall 
require such infor mation “which he. 
deems necessary to a determination, 
in accordance with the provisions of 


this Act, as to whether a right-of- 
way shall be granted, issued, or re- 


newed and the terms and conditicns 
which should be included in the 
right-of-way.” It is noteworthy that: 
the necessity of providing informa-. 


tion “reasonably related to the use, 


or intended use” of the right-of-way 
is tied directly to the Secretarial 
decision on both the right-of-way 
and the terms and conditions which 
must be included with it. It is also 
noteworthy that Congress refers to 
information “reasonably related to 
the use, or intended use,” (italics | 
added) rather than to possible or 
speculative uses. This strongly im- 
plies that a specific use must. be 
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within the sonvamolagion of the ap- 
plicant at the time application is 
made. The use of the “which 
he deems necessary” language, 
however, must have been intended 
to vest some discretion. in the 
Secretary. | 

Nothing in the legislative Meir 
conclusively aoe the specific 
question here at issue. Although the 
_ House Report’s discussion of this 
section admonishes the Secretary to 
be cautious in seeking information, 
it also underlines the connection be- 
tween the seeking of information 
and. the formulation of permit 
| terms and conditions: 


(b) Submission and disclosure are re- 
quired by applicants for a right-of-way 
of. any and all plans, contracts, agree- 
ments or other information or material 

which the Secretaries deem necessary 
for a determination as to whether the 
right-of-way shall be granted, issued or 
renewed and the terms and conditions of 
the right-of-way, if it is granted. One 


‘purpose of this is to enable the Secre- 


taries concerned to make decisions and 
determine terms and conditions which 
will foster competition among producers 
and distributors. A condition consistent 
_with this purpose is a requirement on 
transmission line companies to use their 
excess capacity for wheeling power from 
other systems. For the sake of economi- 
cal’ operations and avoidance of undue 
burdens on the government and on ap- 
plicants, the Committee expects the Sec- 


retaries to be cautious in their demands | 


‘for information. They are expected to 
geek only the minimum amount of infor- 
mation essential for making the eee 


. nations. required by law." 


- SH. Rep. No. 1168, 94th Cong, 2d . Sess., 
20 ts) 


Tn its seatnation of al V, the 


Senate Committee recognized that 
precise plans of operation may be 


uncertain at the time of applica- 
tion. In commenting on sec. 501(b) - 


((1)—which requires an. applicant 


for a right-of-way “for a new proj- 
ect which may have a significant 
impact on the environment” to sub-— 
mit a plan of “construction, opera- 
tion, and rehabilitation” for such 
right-of-way, 43 U.S.C. § 1761(b) 
(1) (1976)—the Senate a 


| states : 


The information seauived is to be set 
forth in regulations or stipulations and — 


. must include information in certain spee 


ified areas. It is not intended that the: 
plans of construction, operation, or re-- 
habilitation be a detailed final plan since~ 
all details. and conditions cannot be- 
known at the time of application. How-- 
ever, the plan should be a description ini. 


as much detail as the state of the plan~ 


ning for the particular project will per~ 
mit and must be adequate enough for the 
Secretary or agency head to make an in- 
formed judgment on the application and 
on the need for imposing any special 
terms and concious which the public in- 
terest may require.° | 


Besides recognizing that final 7 
plans may be lacking at the appli- 
cation stage, however, the Senate 
Report underscores the necessity of. 
making “an informed judgment” 
the key criterion for the mcrae / 
to act under Title V. ae 

As noted above, both. sees. 17 61 | 


(by) and 1765 refer specifically to 


terms and ee to be included | 


. ®§§. Rep. No. 583, oath Cone, ist Sess., 2 
eT): :  o 


“200 © _ DECISIONS OF THE 
-with he right-of-way, See: U7 61 
speaks of information necessary for 
_both the determination whether the 
“right-of-way shall be issued and the 
_terms and conditions which should 
be included. Sec. 1765 requires add 
rights-of-way to contain terms and 
conditions which will, inter atia, 
“protect the environment and spe- 
cifically “minimize damage to sce- 
nic and esthetic values and fish and 
_wildlife habitat.” These terms and 
conditions must be formulated in 
advance of a decision ‘on environ- 
“mentally important rights-of-way, 
to give the applicant the opportu- 
nity to formulate a proposed plan 
of construction, operation and re- 


_ habilitation complying with them.” 


The statutory language itself 


Ba ae readily apparent that Con- 


---gress has given the Secretary spe- 
-eific and strict instructions concern- 

ing terms and conditions (FLPMA 

~§ 505, 48 U.S.C. §1765— (1976) ) 
(italics added) : 

Each right-of-way shalt contain— 


(a) terms and ‘conditions which will 
(i) carry out the purposes of this Act 


and rules and regulations issued there- . 


under; (ii) minimize damage to scenic 
and esthetie values and fish and wildlife 
‘habitat and otherwise protect the envi- 
ronment; (iii) require compliance with 

applicable air and water quality stand- 


ards * * * for public health and safety, 


~ environmental protection, and siting, con- 
struction, operation, and maintenance of 
or for rights-of-way for similar purposes 
if those standards are more stringent 


than applicable. Federal standards; and 


10 Ag noted above, if the project needing the 
right-of-way would have a significant effect 
‘on the environment, as this one concededly 
does, then § 504(d) requires submission of a 
Dilan of construction and. operation of the 
‘right-of-way which complies with the pro-. 
Posed terms and conditions to be attached 
to the right-of-way. See pp. 295, 296, supra. 
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ter such terms. ore conditions as the. 


ceca concerned deemis necessary to 


(i) protect Federal property and econom- 
ic interests; (ii) manage efficiently the 
lands which are subject to the right-of- 
way * * *; (iii) protect lives and prop- 
erty; (iv) protect the interests of indi- 
viduals living in the general area tra- 


-¥ersed by the right-of-way who rely on 


the fish, wildlife, and other biotic re- 
sourees of the area for subsistence pur- 
poses; (v) require location of the right- 
of-way along a route that will cause least 
damage to the environment, taking into. 


-consideration feasibility and other rele- 
‘vant factors; and (vi) otherwise protect 


the public interest in the lands traversed 


by the right-of-way or adjacent thereto.” 


These requirements .make clear 
that it may not be possible to in- 
clude fully complying terms and 
conditions in a right-of-way where 
the ultimate use is uncertain. To 
take one obvious example, it 1s un- 
certain how damage to scenic and 
esthetic values may be “minimized” 
if the use of the water 1s now un- 


_known, This reflects Congress’ con- 
templation either that the Secre- 


tary cannot issue a right-of-way in 
the face of uncertain use, or, if he 
decides to do so, that the right-of- 
way can be issued only if the Secre- 


tary retains the right to approve 
future or different uses of the water. 


The question reduces itself to 


whether the seemingly permissive 


language of sec. 1761 concerning in- 


formation overrides the inference— 


arising from sec. 1764’s mandate to 
submit a plan of operation, and sec. 


11 See Rep. (now Senator) Melcher’s com- 
ment on Title V in 122 Cong. Ree. H7620 
(daily ed. July 22, 1976) (italics added).: 


’ We think that the whole title [V of FLPMA] 
expands 


‘the * * * responsibility requiring 
that he [the Secretary] must make certain 
stipulations if he should grant a permit. 


. Gers,” 
Stores v. United States, 240 U.S. 284 (1916) ;. 
United States v. Morehead, 243 U.S. 607, 612 
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1765's. ae to includ’ ; protec- 


tive terms and conditions—that ba- 
sic information concerning specific 
planned uses is necessary before the 


application can be entertained. by 


the Secretary. 


Certainly there are powerful 
reasons for rej jecting this applica- 7 
tion unless the use of the water is 
known and disclosed. Carter and | 
ARCO in essence seek to speculate 


with the water which will be stored 
partially on public lands. No use 


being yet fixed, the water will prob- 


ably eventually be sold to the high- 
est bidder or developed for its most 
profitable use at some point in the 
future. Indeed, there is nothing 
which would prevent Carter and 
ARCO from turning the water back 


to agricultural use, or using it for 


a completely different use. The Sec- 


retary could easily question whether 


it is in the public interest to grant 
the right-of-way now and permit 
this speculation. 


Speculation in public — resources 


has always been disfavored. Con- 


gress long ago erected a policy : 
against speculation in the public 
lands. Any person applying to enter 


public land under the Homestead 


- Act was required to file an affidavit 


swearing that he or she did not 


apply for the land “for the purpose 


of speculation. ae 


' 12§ 2290 of Revised Statutes, as amended 


by Act of Mar. 8, 1891, 26 Stat. 1099 (re- 
pealed by FLPMA). See aiso Bailey v. San- 
228 U.S. 603 (1918); Union Navat 


(1917) ; Great Northern Ry. Co. v. Reed, 270 
U.S. 530 (1926). : 


To take pe example, one of 
the purposes of the excess land lim- 
itation in reclamation law is to limit, 
private speculative gains resulting — 
from reclamation projects. See 
United States v. Tulare Lake Canal 
Co., 585 F. 2d 1098, 1119 (9th Cir. 
1976); cert. den. 97 S. Ct. 1156 
(1977). FLPMA itself ‘stands in 
part for the end of an era of specu- — 
lation in public resources. See, €.9.5 


S. Rep. at 27-36; the Classification 


and Multiple Use Act of 1964, 43 
U.S.C. 8§ 1411-1418, Pub. L. 88- 
606, 78 Stat..982 (1964) ; One Third 


of ce Nation's Land, Final Report » 


of the Public and Law: Review 
Commission (PLLRC), Ch. 18 
(1970) ; Reed v. Morton, 480 F. 2d 
634 (9th Cir. 1973). 

And certainly the experience with 
the federal coal leasing program in © 
the past two decades has not been 
a happy one, with nearly eighteen 


billion tons under lease and very 


little developed. Congress’ dissatis- 
faction with that situation is well- 


13-'The PLLRC took some pains to. guard 


against undue speculation in public lands and’ 
resources. Addressing disposals of publie - 
lands, the Commission noted that reasonable 
restrictions are sometimes appropriate “to. 
prevent speculation or diversion of land uses_ 
detrimental to the public interest, while per- 
mitting locat communities and states an op- 
portunity to exercise continuing control over 
use changes. by the adoption of suitable plan- 


. ning and zoning measures.” While we are not. . 


here dealing with disposal of public lands,’ 


the practical effect of reservoir coustruction. 


here is to fix the use of these public lands for | 


a long time to come. It should also be noted. . 


that FLPMA in part reflected the PLLRC’s 
recommendations. The Senate Report on. 
FLPMA noted that the Act was consistent. 


with more than . 100 of the PLLRC’s 135. — 


recommendations. See &. Rep. No. 94-583 . 
(94th Cong., -1st Sess. ), at 35 (1975). 
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able, if én sétu gasification becomes. 


‘feasible. Experience teaches that 


Amendments Act of 1976, passed 
two months prior to FLPMA over 


Presidential veto, 30 U.S.C. §§ 201. 


et seg. (1976), Pub. L. No. 94-877, 
stands foursquare for the notion 


that private speculation in publicly- 


owned coal resources, without dili- 
gent development, 
public policy. 


One result of allowing the s specu- | 


lation here is to open the possibility 
- that—even though the uses consid- 
ered possible today have been dis- 
cussed in the EIS and can be taken 
into account in making a decision— 
new, unforeseen uses for the water 
could surface in the future. These 
new uses could involve impacts 
which the Secretary would. deem 
unacceptable and therefore not in 
the public interest to promote by 
use of federal lands. 

Another: possibility i is that, by the 
time the water is to be used, some 
of the potential uses now regarded 
as reasonable could become unac- 
ceptable as a matter of policy. For 
example, one currently recognized 
potential use of the water is for 
mine-mouth generation. At some 
point, however, ‘the. Federal Gov- 
ernment could declare mine-mouth 


generation i in this region. unaccept- 
able.?# It is likewise possible to en- 


Visage: mining of coal for surface 


14 Of. the so-called’ Metzenbaum amenavient 


| Ag. the Clean Air Act of 1977, § 125, Pub. L. 
No. 95-95, Aug.: 7, 1977, 91 Stat. 685, 42 
U.S.C. § 7401, et seg., which requires local. 


coal sources to. satisfy local. coal: needs in 


some circumstances. Specifically, the: section. 


authorized a state, the President, or the BPA 


- Administrator ‘to require any major. station- 
ary source of pollution not in compliance with . 


“ an implementation: plan or subject: to‘a coal 


- conversion order to enter into long-term con-: 
- tracts for local or regional coal. where severe 
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ds. not sound 
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“gasification 2 as beet Oe. caecpe 


the future is not easy to predict, 
even a few years ahead. 


‘Jt would, then, be ential? 


reasonable for the Secretary to- 


conclude that information about 
the specific. use of the water is: 
necessary to a decision whether the 
right-of-way should be granted. 

But does this strong public policy 


- against speculation, the mandatory’ 
, requirement in sec. 1765 for inclu- 


sion of terms and. conditions ade- 
quate to protect the public interest,: 
and Congress’ reference to “the use, 
or intended use,” override the- 
seemingly permissive statutory lan- 
guage (“which he deems neces-- 
sary”) of sec. 1761? This is a dif- 
ficult judgment given the lack of 


specific congressional direction. 


General rules of statutory con- | 


struction, however, provide sufti- 


cient guidance. Where there is im 


the same statute a specific provi- 


sion and a general one which in its: 
most comprehensive sense would in- 
clude matters embraced in the spe-. 
cific provision, the specific provi-- 


sion must control. The general pro- 


vision must be taken to affect only: 
such cases within its general lan-. 
guage which are not within the pro- 
visions of the particular provision... 


economic disruption or unemployment would 


result from use of fuels other than local or 


regional coal. 


’ See. 125 of the Clean Air Act of 1977 was 
amended by. the National Energy Conserva-- 
tion Policy Act of 1978, Pub, L. No. 95-619- 
92 Stat. 3206, Nov. 8, 1978..Sec. 661 of Pub. | 
Li. No. 95-619. removed the authority of the 


- Governor of.a state to require use-of local or 
regional coal, placing total authority for ou 


action in the Federal Government. 
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‘United States WV. | Cihal, 336. ER 
Supp. 261 (W.D.C. Pa. 1972), afd. — 


497 F. 2d 922 (5th. Cir. 1974) ; see 
also Ritter v. Dagel, 156 NW. 2d 


818 (S.C. Iowa 1968); Brady v, 


Detroit, 91 NW. 2d 257 (S.C. Mich... _ 
1958) ; Western Realty Co. v. Renoy. 


172 P. 2d 158 (S.C. Nev. 1946). 


Furthermore, the Supreme Court 


has specifically held that the mean- 


“ing of specific statutory provisions 


may not be changed by superimpos- 
‘ing upon them inferences from gen- 


eral statutory provisions, even if | 
found in the same statute. Vational - 


Labor Felations Bd. v. Jones and 


Laughlin Stcel Corp., 301 U.S. 1, 


30 (1987). See also Adamowski.v. 
Bard, 193 F. 2d 578 (1952). 


oui balance, I conclude that the 


| general language of sec. 1761 is 
overridden by sec. 1764’s specific 


-mandate to submit.a plan of opera- 
tion, sec. 1765’s specific mandate to 


include protective terms and condi- 


tions, and Congress’ reference to. 


“the use, or intended use” of the 
right- -of-way. IT hold, therefore, 
that the Secretary may not consider 


this application without further in- 


formation being supplied.* 


15 It is important to remember that the con- 
‘text in which this issue is posed is where the . 


use Of a large percentage of the water stored 
(71%-89%) is not known. The Seecretary’s 
‘legal duty is modified.as the percentage de- 


clines ; for example, there would be less rea- . 


“gon for. pause if the use of only a small per- 


centage of the water were unknown. This in © 


‘itself suggests that approaching this problem 


‘by regulations--which can anticipate and con-° 
trol a range of possibilities far easier and | 


‘more predictably than case-by-case: decision— 


ds much desired. See text ECcompevine foot- 


- mote 6, above. . 


In ada this ue i ‘have : 
eo ea factors, other than those — 


already discussed, which support. | 


this result. First, not only is the ap- 


parently permissive language of = 
sec. 501(b). directly tied to the de- 
cision whether to grant the right-_ 
-of-way, and if so, what terms and 


conditions. should be included, ‘but | 
the Secretary is required to. obtain 7 


_ fair market value forthe right-of- 
way. See 43 U.S.C. §§ 1701(a) (9). 3 


1764(g¢). This is difficult if not im-. 
possible to calculate when the use_ 
of the water is unknown. 2% on 

Second, if this permit applica 
tion were. granted, but the Secre- 


tary conditioned the right-of-way 


on subsequent approval of use and | 
retained a continuing power of ap-— 
proval of the water use once the © 


right- -of-way is granted, the per-— 


mittee might well argue, at some ~ 


‘point in the future, that the United — 


States is barred from | enforcing 


. that condition: and exercising that 
| reservation; ‘ie., that once the Sec- | 
retary grants. the application, he is 


barred from controlling | or de- 


termining new or additional. Ses. 
Although I am unpersuaded’ by 
‘that. argument, the simpler course 
is to avoid the | possibility: alto- 


gether by requiring the applicant — 


to disclose now the intended use of 
‘the water, and. to petition the See- 
retary for permission to change the 
‘use if, in the ay the: ‘applcatit “ 
so desires. | 


-Third,. in any ueaute postponing E 
the decision: on how the water can 


: .» DECISIONS OF THB: 


be used until after the reservoir is. 
completed makes it practically more | 
difficult for a Secretary to reject. 


uses which may offend public policy 
at the time they are proposed. The 
expenditure of money to complete 
the structure may, intended or not, 
-shift the equities somewhat and pre- 
elude ‘a totally objective evaluation 
of the propriety of uses. proposed 
ater completion. 

~~”. Fourth, this interpretation is con- 
sistant with national water policy. 
The Final Report of the National 
Water Comimission 16 stresses that 
“fejertain regions of the Nation 


either already are or potentially 
could in the future be using water 


‘beyond their natural ‘water re- 


sources. Steadily i increasing munici-_ 


pal and industrial water require- 
- ments in these areas, and potentially 
others, * * * could place severe 


‘strains upon limited. water  re- 


sources.” Our denial of this applica- 


‘tion will address this problem by 


‘preventing the tying up of water 
for speculative purposes and there- 
by leaving the water free for cur- 
rent uses as they develop. The 
Administration’s water policy mes- 
sage? combines emphasis on eco- 
nomic feasibility with conservation 
and environmental protection. Re- 
fusing to license a premature ap- 
plication will enable federal, state 
and local planners to make sound, 
informed judgments as to the eco- 
nomic feasibility of a project and 
will reduce the possibility of the 


| project’s being subject to a series of - 


16 Water Policies For the Puture, 8; 9 (June 
1973). (hereinafter. referred. to as NWCR). 
17 June 6, 1978. 
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| delays ‘or forced. abandonment be- 


cause of adverse environmental con- 
siderations that may develop, The 


-NWCR emphasized the importance 
-of pre-planning for informed deci- 


sionmaking and the need for infor- 


‘mation on application for permits.** 


Tt suggested that permits should. 
contain, among other things, the | 
full source of water supply, the 


point of diversion, and the place, 


nature and time of use. And, at page 
528, the N WCR concludes as to 
(enone (as herein), canals, and 


, powerplants” 7 


when or whether new facilities can he 


built will depend on understanding more 


‘completely their effects when in opera- 
tion and the consequences of not having 
them 


| available when needed * * * 
[T]he ultimate use of basic data is to 
provide a sound base for .decisionmak~ 


ing * * * (italics added) 


Our position is fully consistent 
with these suggestions. 
Fifth, the result I reach is also: 


fonceent with a recent case hold- 
ing that an EIS on a proposed fed- 


eral oil and gas lease sale need not, 


consider state and local laws which 
might affect various possible meth- 
ods of transporting oil from the 


lease area to the shore. See County 
of Suffolk v. Secretary of the In- 
terior, 562 F. 2d 1368, 1878-82 (2d 
Cir. 1977), cert. den., 484 U.S. 1064 
(1978). The court there held that 
exploration of offshore mineral re- 
sources 1s particularly susceptible to 


accomplishment in discrete stages, 


and with additional knowledge ob- 
tained : at each successive stage, a 


28 NWCR F 205-225, 280-94, 365-94. 
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ee KIS could be prepared. ‘The 
County of Suffolk court found that 
the development of OCS oil and gas 
resources has been accorded a high 
priority by Congress where it can 
be done consistent with protection 
of the environment. The Nation’s 


years of experience with OCS de-. 


velopment suggest that it can be 
properly controlled and_ safe- 


guarded, making the Court of Ap- | 


peals’ judgment a reasonable one. 
Here, by contrast, the use of this 
water is totally unknown. Some pos- 
sible uses which have been sug- 
gestéd have never been commer- 
cially successful in the United 
States, and are fraught with en- 
vironmental and other uncertain- 
ties. Moreover, the water here could 
be used for some totally unknown 
purpose far beyond present compre- 
hension or contemplation. In such 


circumstances, the rule of C’ ounty of 


Suffolk cannot control. 
Sixth, the result I reach here is 
consistent with the Supreme Court 


decision in Udall v. FPC, 387 U.S.. 


498 (1967). This pre-NEPA deci- 
sion stands foursquare for the. no- 


tion that possible impacts must be. 
considered ‘prior to decision, despite 


statutory language which seemed to 
give the Commission discretion to 
make a judgment without specify- 


ing the factors to be considered. 


Specifically, the Supreme Court 


overturned an agency decision and. 
remanded the case back to the FPC 


to make an informed decision de- 
spite the discretionary language of 


Stat. 842, 16. U.8.0. § 800(b), 
provides: 


section 7b) of the F edorall Water 


Power Act. 


The primary question in the eases in-. 
volves an interpretation of § 7(b) of the. 
Federal Water Power Act of 1920, as: 
amended by the Federal Power. Act, 49: 
which 


“Whenever, in the judgment’ of the 
Commission, the development -of any 
water resources for public purposes 
should be wndertaken by the United 
States itself, the Commission shall not ap- 


prove auy application for any project af- 


fecting such development, but shall cause 
to be made such examinations, surveys, 
reports, plans, and estimates of the cost 
of the proposed development as it may 


find necessary, and shall submit its find- 


ings to Congress with such recommenda- 
tions as it may find appropriate concern-, 
ing such development.” | 

A license under the Act empowers 
the licensee to construct, for its own 
use and benefit, hydroelectric proj- 
ects utilizing the flow of navigable. 
waters and thus, in effect, to appro- 
priate water resources from the 


public domain. The Supreme Court 


held that: “The determinative test 
is whether the project will be in the 


public interest, and that determina- 


tion can be made only after an ex- 
ploration of all relevant issues.” 7° 
The Court further stated: | 


The question whether the proponents of, 
a project “will be able to use” the power 
supplied is relevant to the issue of the: 
public interest. So too is the regional need 
for the additional power. But the in- 
quiry should not stop there. * * * [Rel- 
evant issues also include] future power 
demand and supply, alternate sources of 


9387 U.S. at 438i. 


2387 U.S. at 429, 


3806 


power, the public interest in preserving — 
reaches of wild rivers and wilderness 
areas, the preservation of anadromous 


fish and commercial and recreational. -pur- 
- ‘poses, and the protection. of wildlife. 
 ¥  # at a oi : 
{T]he Commission will not have dis- 
_ eharged its functions under the Act un- 
less it makes an pitormed: Judgment on 
sheet phases of the cases.” 


‘This case strongly supports the 


result that the Secretary of the In- 


terior must have some information 


from the oil companies as to their 
use or intended use of the Powder 
River Reservoir water. Without 
this information, the Secretary 
cannot make an informed decision, 
and he does not have the discretion 
to grant the right-of-way applica- 
tion. 


CONCLUSI ON: 


_ 1 must emphasize once again that 
amy decision here must be under- 
«stood in the context. of the facts 
with which I am presented. The 
bulk of the water here in question 
is for an admittedly unknown use. 
Such water is, moreover, to be 
stored in an arid region with scarce 
water supplies and vast potential 
and developing energy resources, 
including coal, uranium and oil and 
gas. The real parties i in interest are 
energy companies frankly conced- 
ing their desire to use this water 
eventually for energy. conversion, 
probably involving exotic conver- 


strated to be economically feasible 
and whose impacts are not known. 
But. these. companies also cannot 


now do more than speculate about. 


how the water will in fact be used. 


2 297 U.S, at 450—1. 
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| I am not, in other words, pre- 


‘sented with a situation where there 


are but a few uncertainties of the 
type which normally characterize 
rights-of-way applications. Nor, in 
this case, do those uncertainties em- 


brace possible choices among con- 
ventional alternatives with known 


“In such. circum- 


consequences. 


stances, caution is dictated. 


As a final caution, I must point 
out that these facts present what is 
perhaps the clearest possible case of 
uncertainty. Tam not holding that 
FLPMA requires that all end uses 
must (or can be) pinpointed in a 
right-of-way application; for ex- 
ample, I do not believe that, in the 
ordinary case,.an applicant for a 
right-of-way to build an electric 
transmission line across public 
lands must disclose all the end uses 
for the electricity transmitted over 
the facilities to be constructed. A 
rule of reason must apply here, and 
my holding is simply that, given the 
specific facts presented by this ap- 
plication, the conceded unknowns 
prevent the Secretary from making 


‘an “informed decision” on the ap- 


plication, and therefore he may not 
proce to consider it. 3 


Leo lo 
 .. Soliettor. 


a} | “RECLAMATION LAW CONTROL - 
sion y techniques - not y et demon- 3 RECLAMATION L C NT 


OF THE SALE PRICE OF FOR- 
MERLY EXCESS LANDS* — 


| Bureat of Reclamation: Excess Lands 


Sec. 46° of the | Omnibus Adjustment 
Act of ee, 43 Uz 8. C. § 428e (1976), abs 


“Not in Guacneenl Order. 
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quires the Secretary of the Interior to. 


control and approve the purchase price of 
both initial sales of excess land, and re- 
sales of this formerly excess land until 
one-half the construction charges allo- 


-eated to such land has been paid, in order 


for the land to continue to be nee. for 
. project water. 


In approving he's sale price of formerly 
‘excess land until one-half the construc- 


tion charges allocated to such Jand. has . 


been paid, the Secretary of the Interior 


is required to use the same standard used 


for approving the sale price of the ini- 


7 tial sale of excess land; that is, the sale 


-price must be fixed by the Secretary on 


the basis of the actual bona fide value 


of the land on the date of appraisal with- 
— out reference to the value added by the 
project. The price approval requirement 
will not apply to formerly excess lands 


which were acquired, with Secretarial 


_ approval, from excess into ron-excess 
status prior to May 18, 1979, the date of 
this opinion. 


Statutory Construction: Administra- 


tive Construction 


In determining . ‘whether interpretation. 
of a statute should be given prospective ne 
effect, some of the factors to. be consid- | 


ered are whether the statute is easily 
gusceptible to more than one interpreta- 
tion; whether the interpretation being 
overruled has been followed since enact- 


ment of the statute; the nature of the re- 


liance placed on the precedent by the 
parties; the purpose of the statute or 
rule in light of public policy; the harm 
to the parties who have relied on the 


precedent to their detriment ; and the. 


harm either to the government or the pub- 
lic DME DORE: b : “ 


Regional Counsel Memorandum ( Anti- 
speculation provisions in Sec, 46 of 


Adjustment Act), Aug, 28, 1949, over- 
ruled; Regional Counsel Memorandum | 


‘(Excess fanae=Cantval Valley Proje 


ect—Sales of Excess Lands), June 8, 


1951, overruled. 
M-36913 ; 


— 18, 1979 
OPINI ON BY — 


OrFIOE OF THE SOLICITOR 
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To: SEecRErAaRY 

From: Sotrerror- 


SUBSECT: “RECLAMATION - Law—~ 
~ Contron OF THE Save Price or 
ForMERLY Excnss Laps 


Ll, INTRODUCTION | e 

In response to a, court order in Na- 
tional Land. for People v. Bureau 
of Reclamation, 417 F. Supp. 449 


—(D.D.C. 1976), the Department is-. 
sued proposed rules and regulations. 


respecting sales of excess land. 42. 
FR 48044 (Aug. 25, 1977). ‘These 
proposed rules contained: a provi- 
sion authorizing the Seer etary to 
control the sale price. of resales of 
formerly excess Jand. This provi- 
sion interpreted applicable law to 
prohibit the speculation and collec- 


tion of windfall profits on so-called 


“turn- around” sales of excess 
lands.? 

The purpose of this opinion is to 
set out the legal basis for that in~ 


terpretation, and provide guidance 


to. the Bureau. as to how the. sale 





17 first set forth and seis: the reasons 
for this interpretation in testimony, discussed 


at p, 314 below, to the House Interior Sub-- 


eommittee on Water and Power in. July 1977. 
The Department has consistently taken that 
position. since, and has included an express 
provision to that effect in recent reclamation | 
contracts. See p. 317 below. 
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price may be controlled. To. a 


marize what follows, I hold that sec. 
46 of the Omnibus Adjustment Act 
of 1926, 43 U.S.C. § 423e (1976), re- 
quires the Secretary to control and 
approve the purchase price of both 
initial sales of excess land, and re- 
‘sales of this formerly excess land 
until one-half of the construction 
charges allocated to such land 
‘been paid. 

Because the Department’s past 
practice has not been consistent, 
however, there is a question whether 


this opinion should be given retro-— 
active or prospective effect. As ex- 
plained below, considering‘ the ap-- 
plicable standards for determining | 


when an opinion should be given 
prospective effect, this opinion 
should be applied only to resales of 
excess land which is transferred, 
with Secretarial approval, into non- 


‘excess status after the date of this 


opinion, until, one-half the construc- 
tion charges have been paid, regard- 
less of how many times that for- 
merly excess land is resold. The 
prospective application of this opin- 
ion is to prevent inequities that 
could result from disrupting ac- 
counting, lending and other finan- 
cial and legal practices concerning 
formerly excess lands. Since this 
Department had taken, in at least 
one region of the Bureau of Recla- 
mation, the position that sale prices 
of formerly excess land need not be 
controlled, landowners of formerly 
excess land valued those lands on 
balance sheets at current market 
value. Also, lending institutions 
made loans based on the market 
value of those formerly excess 
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lands. This approach should fully 
protect those landowners and finan- 
cial institutions’ who have valued 


formerly excess lands at a price 


higher than the controlled sale 


price. At the same time, this ap-— 
proach will, consistent with the 


standards for determining whether 


an opinion should be given retroac- 
tive or prospective effect, limit the 


speculative benefits and windfall 
profits which would otherwise be 


obtained. 


i BACKGROUND 


Je The Reclamation Aet of 1902, 
the Reclamation Pro oe and 
Its Purposes 


“The purposes of the reclamation 
law have been summarized by. the 
federal courts as. follows :? 


The project was designed to  Heiiant 
people, not land. It is a reasonable classi- 
fication to limit the amount of project 
water available to each individual in 
order that benefits may be distributed in 
accordance with the greatest good to the 
greatest number of individuals. The limi- 
tation insures that this enormous ex- 
penditure will not go in disproportionate 
share to a few individuals with large land 
holdings. Moreover, it prevents the use 
of the federal reclamation service for 
speculative purposes. 


It is a basic goal of the reclamation laws 
to create family-sized farms in areas irri- 





2 Useful summaries of the background of 
the Reclamation Act of 1902 can be found in 
Solicitor’s opinion, 68 I.D. 372, 374% (1961) ; 
Taylor, “The Excess Land Law: Execution of 
Public Policy,” 64 Yale L.J. 477, 481-87 
(1955) ; and Sax, “Federal Reclamation Law,” 
II Waters and Water Rights (1967, Clark 
Vid.) §§110, 110.1, pp. 113-21; § 120.1, pp. 
210-14. 

3 ryanhoe Irrigation Dist. v. McCracken, 357 
U.S. 275, 297 (1958). See also United Family 
Farmers v. Kleppe, 552 F. 2d 823, 826 (8th 
Cir, 1977). The Court in Ivanhoe also pointed 
out that the Federal Government can impose 
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mated es federal «hoi eeEs: It is.also a 
basic goal of the reclamation | laws to se- 


eure the wide distribution of. the sub-. 
stantial subsidy involved in reclamation — 
projects and limit private speculative. 
gains resulting from the existence. of 


such projects.* 


As -these quotations reflect, ihe 
control of speculation i in the beriefits : 
of reclamation projects was a cen- 


tral goal of one from the very 
beginning.® 


of the public domain, Congress in- 


cluded ‘in sec. 5 of the Reclamation. 
“No | 


Act: the acreage limitation : 
right to the use of water for land in 


private ownership. shall be sold for 
a tract exceeding 160 acres'to any 
§ 431 
(1976). Subsequent legislation was’ 
enacted to correct defects which . 


one landowner.” 43 US.C. - 


surfaced in implementing the orig- 


inal legislation, to better carry out 
those original policies. See, e:g., 48. 


U.S.C. § 544 (Act of Aug. 9, 1912) ; 


A3 U.S.C. § 471 et seg. (Act of Aug. 


18, 1914) ; 48 U.S.C. § 511 (Act of 
May 15, 1922) ; 43 Stat. 701-04 (Act 


reseasonable conditions. on the use of federal . 
funds and property, relevant to the federal in- — 


terests in the reclamation program and its 
overall objectives, 357 U.S: at 295, and that 


it is entirely proper for the Federal Govern: - 
ment to “regulate that which it subsidizes.” 


857 U.S. at 296, quoting Wickard v. Filburn, 
317 U.S. 111, 181 (1942). 


4United States v. Tulare. Lake Canal Co.,. 


535 F. 2d 10938, 1119 (9th Cir. 1976), cert. 
den. 429 U.S. 1121 (1977) ; reh. den. 430 
U.S. 976 (1977). 


5 See also H.R. Rep. No. 1468. (57th Cong. 


| 4st Sess.) (1902), pp, 5-8; H.R. Rep. No. 503 
_ (63d Cong., 2d Sess.) (1914). 


‘of Dec. 5, 1994) 5 43 USC. § 423. 
(Act of May 25, 1996). . 


2. Sec. 46 of the 1926 Act. 


We are here concerned. with ihe 


last of these major efforts to “fine-— 


tune” the excess land law, sec. 46 of 
the Omnibus Adjustment Act of 


1926, 43 LS. C. § 493e (1976). It re- 


quires, among other things, that 


contracts between the United States | 


To further these purposes,-and in ean 


particular to avoid the monopoliza-— 
tion and land speculation which 
had plagued prior federal disposal 


irrigation districts: provide 
that: : 7 


[A]# irrigable land held 1 in panies: own- 
ership by any.one owner.in excess of one 
hundred and siaty irrigable acres shall be — 
appraised * * * and the sale prices 
thereof. fized by the Secretary on the 


‘basis of its actual bona fide value * * * © 
 apithout. reference to the proposed con- 


struction of the irrigation works, and 
that no such excess lands so held: shall 
receive water from any project or divi-— 


“sion if the owners thereof shall refuse to 


execute valid recordable contracts for the 
sale of such lands under terms and con- 
ditions satisfactory to the Secretary of | 
the Interior and at prices ‘not to exceed. 
those fixed by the Secretary of the Inter- 
ior; and that until one-half of the con- — 
struction charges against said lands shall” 

have been fully paid no sale of. any such © 

lands shall carry the. right to: receive wa-— 
ter unless and-until the purchase price 
involved ‘in such sate is approved by the | 
Secretary. [Italics added. he 


It would serve no useful purpose’ 
here to delve deeply into the back- 
ground of events leading up to the 


1996 Act, That: history has. been. 


fully and authoritatively discussed. 
elsewhere.° Suffice it to say that sec. 


46. was designed to cure. specific 
_ shortcomings which had surfaced i in 


@ See, €.9., United States v. Tulare Lake 
Canal Co., supra, 535 FE. 2d at 1131-35. 
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‘earrying out the excess land law— 
- to further, not denigrate or modify, 
_ the policies of that law. As one of 
my predecessors has observed : 

As the excess’ land- provisions have 
evolved from 1902 to the present, the 
purpose of. Congress has been consistent. 
The changes that bave been made. have 
been in the means to accomplish the end, 
never. to change its fundamental purpose. 
“As the law has evolved the Congress has. 
sought not to weaken but to strengthen ; 
- not to open. loopholes but to close them ; 


- Dot to encourage se but to stop — 
Caps 
See. AG must be interpreted from 


that perspective. — 


ia THE ISSUE—OCONTROL 
OF THE SALE PRICE OF 


LAND IN RECLAMATI ON 
PROJECTS - 
The question is the extent to 


7 which the underlined provision 


: quoted above requires the Secretary 
to control the. sale price of lands 
benefiting from reclamation project 


water until: one-half the construc- 


tion charges — against. those lands 
have been: ‘repaid. 


The literal Jan guage of sec, 46 can 


be interpreted in one of two ways: ® 
(a) The provision refers only to 
‘the initial sale of excess land,® and 
does. not apply to any Non-excess 


7 68 LD. 372 at. S77 (1961) ; see also Ivan- 
hoe Irrigation Dist, vy. McCracken, 357 U.S. 
275, 297 (1958); United: States vy. Tulare 
Lake Canal Co., supra, 535, F. 2d: at 1131-32, 
1134, 1135. 

‘8. Professor Joseph’ Sax, a “noted authority 
on reclamation law, argues.for a third inter- 
pretation ; namely, that the provision refers 
‘to the sale of giz land in the project, whether 
' €XCESS, formerly excess, or continuously non- 
excess, See Sav, “Selling Reclamation Water 
_ Rights: A Case Study in Federal Subsidy 
Policy,” 64 Mich.-L, Rey. 13 (1965). 
®©Under § 46, excess land must be sold “on 
the basis of its actual bona fide value * * * 
. without reference to the proposed construc- 
tion of the irrigation works. (Italics added.) 
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land, whether formerly excess or 


_ not. That is, the phrase “such lands” 


refers only to excess lands and not 
to those same lands once they have 
been sold. 

(b) The provision refers to the 
initial sale of excess land, and any 
subsequent sales involving that 
land, but does not refer to the sale — 
of any land which was non-excess at 
the time the project came into being 
and remains. so.thereaiter. That. is, 
“such lands” refers to lands ‘re- 
quired by the earlier part of sec. 46 
to be sold as excess, both before'‘and- 


after they are sold into non-excess - 


status... 

_ The issue is not ii hout staneal 
importance. Although values vary 
according to- soils, climate, and 
other. factors, lands which are 
blessed with a supply of federal rec-. 
lamation water typically havea . 
value easily two or three times what 
ig would be without such water.’ 

. Expressing the two interpreta- 
tions above m hypothetical terms 
(based on real examples), can the 
purchaser of excess land, who holds 
this land as non-excess for an in-- 
vestment of, say, $500 per acre, turn 
around std sell it to another for, 
say, $1,500 per acre?.The first inter-. 


pretation would require such a re- 


sult. Under the second interpreta- 
tion, the Secretary must, until one- 
half the construction charges are 
paid, regulate that second, “turn-— 
around” -sale of formerly excess | 


10 Professor. Sax cites one example i in reget 
where land values increased by as much as. 
five times where federal water became ayail- 
able in 1961. In the first decade after the: 
reclamation program began, the average price. 
of land benefiting from the program increased 
exceeded 750%. Sax, op. cit. note 8, supra, | 
at 14, 17. . . 
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lands to ensure that benefits attrib- 
utable to the project are not ob- 
tained. 12 


This question has received care- 


ful attention from two sources: (a) 


a search analysis of this precise 
problem by. Professor Sax, op. cit., 


note 8, supra, and (b) the opinion — 


of the United States Court of Ap- 
‘peals for the Ninth Circuit in 
United States v. Tulare Lake Canal 
Co., 585 F. 2d 1093, 1135 (9th Cir. 
1976), cert. denied 429 
(1977), reh. den. 480 U.S. 
(1977). | 

Professor Sax’s article explains 
the source of the problem (pp. 15- 
16), the early history of reclama- 


976 


tion legislation (pp. 16-18), the 
history of Congress’ attempts to 


curb speculation and windfall 


profits in the sale of excess land 
(pp. 18-22), and the legislative 


history of sec. 46 of the Omnibus 
Adjustment Act with which we are 
centrally concerned (pp.. 22-27). 
He also discusses Congressional .ac- 
tion after 1926 (pp. 29-30), Issues 


of policy (pp. 31-40) and practical 


administration (pp. 40-44), 
whether state laws and existing 


contracts present any barriers to’ 


the interpretation he supperts (pp. 
44-45), He points out that the De- 
partment initially began to imple- 
ment the 1926 law by controlling 


“1 The second interpretation would not, how- 
ever, require the Secretary to regulate the 
sale of non-excess land which had not previ- 
ously been excess. 
(third) .interpretation, see note 8, supra, the 
Secretary would be required to regulate: the 
sale price of all lands benefiting from reclama- 
tion project water to prevent speculative 
profits, if those lands are to continue to re- 
ceive reclamation project benefits. 


237—-038—79 
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-Iments are: 


- Under .Professor Sax’s: 


the sale price of all project lands. 
(pp. 26-27), and concludes that the 
Department’s previous failure to: 
control the sale price of project. 
Jands has allowed “the wrong 
people [to enrich] themselves at 
the expense of their fellow citi- 
zens.” Sax, 64 Mich. L. Rev. at 46.17 

Hleven years aiter Professor 
Sax’s article, the first federal court 
to ever reach this issue addressed 


the problem. United States v. Tul- 
are Lake Canal Co., supra. The. 


Court unanimously concluded that. 
the pertinent part of sec. 46 was In- 


cluded to meet the problem of spec- 


ulation and windfall profits in the 
sale of formerly excess lands, “by 
enabling the Secretary. to control 


the price at which some resales were 


made.” 535 F. 2d at 1135. In a foot- 
note to that remark (2bid., note 
172), the Court pointed out: 


By. imposing restrictions on subsequent 


sales of excess land only until one half 
12 As noted above, Professor Sax argues in. 


this article for the broadest possible result— . 
the anti-speculation price control provision 
should apply to ali lands in the project, and 
not just formerly excess land. His basic argu- 
The sale price control provision 
was originally in sec. 46 before language was 
added dealing specifically. with excess land, . 
and it was only “fortuity’. that the provi- 
sion for sale of excess lands was inserted 
ahead of it.. While he concedes that gram- 
matically this insertion supports the idea that 
Congress thus intended to limit the coverage 
of the sale. price control provision to formerly 
excess land, he finds nothing in the legislative © 
history or Congress’ general objective to .sug- 
gest this is the case. (fd., at 24-25.) He also 
suggests that it makes little sense to restrict 
the control merely to formerly excess land. 
This would. allow a person who. owned 160 
acres in the area before the project was built 
to sell that land at any time after the project 
was built and reap the additional value pro-. 
vided by the federal project at any. time. with-.. 
out interference. Yet a person. who. bought. 
160 acres from an excess landowner could. not 
do the same thing. (7d., at 82-38.) 
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of the construction charges have been 
repaid, Congress reached an accommoda- 
tion between competing policies of elimi- 
nating the middleman and allowing the 
purchasing settler to alienate his land 
freely and realize some of its enhanced 
_ value, which might be attributable in 
part to the settler’s efforts in reclaim- 
ing the land and preparing it for cultiva- 
| tion.” 

Tt might be argued that this con- 
- elusion is ene The central issue 
in. this part of the case was whether 
Congress had allowed those land- 
owners who had paid off the con- 
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struction charges allocated to their: 


lands to escape the excess land 
law—the so-called “payout” argu- 
ment. The proponents of payout 
argued that, because price control 
ends under sec. 46 when one-half of 
the construction charges had been 
paid, sec. 46 therefore acknowl- 
edged: and ratified the concept of 
payout itself. The Court of Appeals 
held that this was a “patent. miscon- 
struction” of the “meaning and 
purpose of” the relevant clause in 


sec. 46; viz., that its “purpose and 


effect was to strengthen the Secre- 
tary’s hand in dealing with specula- 
tive sales, not to weaken it.” 530 
F. 29d.at 1134. The Court pointed 


out: “When. the. clause in.question 


is confined to sales subsequent to the 
initial sale of excess land, as intend- 
ed, it does not embody a partial 
“payout? principle as _ appellees 
argue.” 7bid. Whether one considers 
this dictum or a holding, it is plain 
that the Court of Appeals carefully 
considered the matter and left no 


“13 Tylare Lake, supra, note 172. Although 
the Court cited Professor Sax’s analysis, it 
did not suggest that this anti-speculation con- 
trol applied to other lands benefiting from a 
project besides FOnmREEy. excess land. 
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doubt at all about its view that sec. 
46 applied to the sale of formerly 
excess land. 


IV. PAST DEPARTMENTAL 
PRACTICE 


The Department’s past practice in 
implementing sec, 46 hag not been 
uniform. Professor Sax discusses 
provisions inserted in several dozen 
Bureau of Reclamation contracts 
which provided for control over the 
sale price of al] lands in a reclama- 
tion project which did not have pre- 
existing water rights, See: Sax, 
supra, 64 Mich. L. Rev. at 27-28, 
notes 51-52, See also H, Rep. No. 
448, 81st Cong., Ist Sess. 18 (1949). 

A 1946 Bureau of Reclamation 
study of the acreage limitation, cit- 
ing these same contract provisions, 
concluded that the Secretary had 
authority to control speculation in 
the sale of non-excess lands.** This 
report pointed out that: previous to 
1926, Congressional efforts to con- 
trol speculation had 
failed because no provision was made for 
control of such price ‘at sales subsequent: 
to the first disposal of excess land. Sec- 
tion 46 meets this problem by providing 
that until one-half of the construction. 
charges against such excess land are 
paid, sale of the land does not carry the 
right to receive water until the purchase 
price is approved by the Secretary. 

The Report also pointed out: 


Control of speculation on non-excess 
Jands has also been attempted on a num- 
ber of projects since 1926," 


14 Report on Land Ownership Survey on 
Federal Reclamation Projects With Legal, 
Historical and Economic Background, U.S: 
Department of ae Interior (July peer Part. 
II, pp. 30-34. 

19 7@., D. 46, 

16 Id., p. 48. 


306] 


RECLAMATION LAW—CONTROL OF THE SALE’ PRICE OF 


313 


_ FORMERLY EXCESS LENDS 
_ May 18, 1979 


er further: 


Control of speculation | ‘upon non-excess 
lands has been imposed by statute on 


several projects covered by the pr ovisions 
of the Department of the. Interior Appro- 
priation Act of 1926 (48 Stat. 1166-1170) , 
on the Tucumeari Project by amendment 


of the authorization, April Q, 1938. (52 


Stat. 211), and in the Columbia Basin 


Project Act of 1943 (57 Stat. 714), Au- | 


thority of ‘the Seer etary of the Interi ior. to 
‘control speculation upon Don-excess lands 
on other projects stems from his power to 
make rules and regulations necessary to 
assure repayment. (Sec. 10, Reclamation 
Act of June 17, 1902, 32 Stat. 390). In two 
cases decided by the Circuit Court of 
Malheur County, Oregon, such provisions 
‘were sustained on. this. basis. (Unre- 
ported. Terry v. Pinney and Owyhee Irr: 
Dist., and Pfeiler v. Greig and Owyhee 
_Irr. Dist., Jan. 27, 1937) 37 

We have found two mentions in 
_ Departmental records of the inter- 
pretation that sec. 46 provides for 
no control of the sale price of for- 
-merly excess non-excess lands. The 
first is in a short teletyped mes- 


sage dated Aug. 23, 1949, to the | 


Washington Office of the Bureau of 


Reclamation from the Bureau’s 
Regional Counsel in California, 


which states as follows: 


Jt is our opinion that bona fide purchaser 
~ of exeess land who holds such land as. 


 4aTTd., p. 48. It should be noted that the 
Bureau did not subscribe to the view adopted 
by Professor Sax that see. 46 requires the 


control of the sale price of all lands. Rather, | 


the Report found such authority in the Secre- 
tary’s broad. power to “perform any and all 
acts and to make such rules and regulations 
as may be necessary and proper for the pur- 


pose of carrying the provisions of this Act . 


‘into full force and effect.” See 32 Stat. 390, 
43 U.8.C. § 373 (1976); see also 38- Stat, 
€90; Op. Atty. Gen. (Apr. 27, 1905) ; Sol. Op. 


M_33902 ey a 1945); Assoe. Sol. Op. - 


M-84999 (Oct. 22, 1947). 


owner. of. ‘non- excess land: has right of 
resale free of sale price limitations ¢on- 


tained in section 46 of the Omnibus Ad- 


justment Act ot May: 24, 1926. 


The “message went on ‘to. concéde 
that “the legislative | ‘intent. of ‘sec. 
46. 1s not so clear that. plausible 
argument could not be advanced for 
other conclusions.” eee ae 

A similar opinion was s expressed 
two years later by the California | 


Regional Counsel of the Bureau, in 


a, memorandum to the Bureaw’ Ss Dis- 
trict Manager in Fresno. It also con- 
tained no legal analysis. 
Neither message referred to the 


previous practice. of controlling 


such sales or attempted to--distin- 
euish prior practice or explain why 
the interpretation it was based on 
was, wrong. st 
Because neither document con- 
tains any persuasive legal reason- 
ing or support for its interpreta- 
tion, and the evidence for the other 
interpretation is so overwhelming, 
I overrule these expressions. As 
Professor Sax notes: “The Depart- 
ment has in the past taken a broad. 
view of its authority to deal with 


| [turnaround sales]; it is time to a 


ercise that broad authority again.” 
65 Mich. L. Rev. at 45. 


Ve OTHER RECENT DEVEL- 
_OPMENTS 


Two other recent developments 7 
warrant some attention. First, in 
1977 the House Committee on io 
terior and Insular Affairs’ consid- 


ered a bill (H.R. 3420) which would 


have expressly provided for con- 
trol of the sale price of turnaround 
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sales of formerly excess ends but . 
‘not other non-excess lands. Testify- 


ing on behalf of the Department, I 
expressed support for the purpose 


of H.R. 3420, but pointed out that in 


our opinion the legislation was un- 

necessary because existing law pro- 
vided for such control. 

The House Committee reported a 

| bill, ‘but it died without further ac- 


tion being taken on it. The House 


Report observes that sec, 46 appears 
designed to prevent speculation at 


least i in the sale of formerly excess. 


land :. 


Thdeed, since section 46 was drafted to 


remedy. the land speculation which took 


place under the’ Reclamation Extension 
Act of 1914, and since that consisted ‘pri- 
marily of middlemen reaping unearned 
profits on resales of formerly excess land, 


this interpretation appears to be correct.” 


The House Report also noted the 


ample opportunity for land specu- 
lation, and the evidence that such 


speculation had béen taking place: 


This opportunity [for land speculation 


and the collection of windfall profits] has | 


not been overlooked by land speculators. 


The record abounds with examples of | 


speculators who have descended upon 


areas Peived by ae of Reclamation. 


8 T stated: 


among other things, minimizes the oppor- 
tunity for speculation.” 


-1#In my view, there is n0 ‘stenificance to: 


the fact that this bill was not enacted. Short- 
' ly after the hearings, the Department pro- 
posed regulations providing for the control of 
the sale price of formerly excess land. Be- 
cause I. testified, and the House Report con- 
cluded, that the correct interpretation of. sec. 
46 requires such Connon the bill was unL- 
necessary. 


20H, Rep. No. 95-909. (1978), Dp. 5. Although 


the Report cites Professor Sax for this re- 
sult, it does not discuss his broader ‘interpre- 
tation. 3 : 29 


DEPARTMENT OF THE EY TEEOR 


“rwye believe Gen ehead ide al-. 
ready given us all the authority we need to 
develop a sound workable program . that, _ 

District during this 


| [86 LD. 


irrigation vegies and reaped tremen- 
dous profits on these so-called turn- 
around sales of formerly excess land. One- 
of the most. graphic examples of the 


- profits to be made from. this speculation: 


surfaced in a recent criminal fraud case- 
brought by the United States against a: 
land developer for his handling of excess: 
lands located in the Westlands Water 
District, San Luis Unit, California. Evi- 


, dence in that ease indicated that 1, 758 
acres of excess land were purchased for 


$900,000 and were sold eleven days later 
at a profit of $229, 365." | 


The House Report concluded 


As long as land developers are able tov 


purchase excess land at a price set by the. 
Secretary of the Interior and resell this. 
land at the prevailing market price, land. 


speculation will continue. Of course, this. 


will hinder the development of the fam- 
lly sized farm as a desirable form of” 


_ rural life.” 


The second oak development: 
was in the report of the so-called. 
San Luis Task Force.”? This Task. 


Force was created pursuant to Pub-. 


lic Law 95-46 (June 15, 1977 ), to. 
investigate and report on the man-- 
(pana organization and ee 


“7a. D. 6. My testimony dice, identified 


' specific examples of turnaround sales, involv-- 


ing the Westlands Water District in. Cali-- 
fornia, where a buyer paid from $450—-$700« 
per acre for land purchased from excess: 
status, and sold it within a fairly short | 
period of time without any price control. The 

price for non-excess land in the. Westlands... 
perfod ranged from 


$900-$1,700 per acre, obviously allowing’- 


Yealization of a substantial profit. 


22 Ibid. The Report also states, erroneously, : 
that the ‘Department had | ‘consistently in- - 
terpreted sec. 46 since its enactment not to. 


allow. the control of sale price of even former- - 


ly excess land. Jd., p. 5. Both Professor Say - 
and the 1946 Bureau Study document several- 
examples where the Department had exercised * 
control of the sale price: of all lands fn a 
project, including sormene excess land, See-- 


Part IV, supra. 


23 Ynecial Task Force Report on San Liuis:- 
Unit, Central Valley Project, la ke (1978)... 
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tions of the San Luis ess to aeiae: | 


‘mine the extent to which they con- 
form to the purposes and intent of 


«reclamation law. Part of the Task 


‘Force’s responsibility was to report 
“On pe ee 


the record of enforcement of the require- 


‘ments concerning the disposition of ex- 


-eess lands by persons receiving Federal 
‘water or major project benefits, * * * 


-and an evaluation of the success of the 


project in fostering family farms, includ- | 


“ing the adequacy of present legislation 
-and departmental rules and regulations 
‘pertaining to these provisions. eo « 
The Task Force concluded that. 
Sec. 46 of the 1926 Act should be 


read to provide for control of the 


‘sale price of formerly excess lands, 
‘since it found that this interpreta- 
tion “best meets the statutory goal 
-of preventing speculation.” 24 

In sum, the fact that sec. 46 of 
‘the 1926 Act should be interpreted 


‘to require controlling the sale price 


of formerly excess fend is not. in 


‘substantial doubt. The only justifi- | 
in Departmental 


records for the idea that sec. 46 _ : 
- row interpretation of sec. 46 emanated from 


cation found 


does not require control of the sale 


‘price of formerly excess lands was — 


‘stated in conclusionary terms, with- 
‘out legal analysis, and with an 
acknowledgement that there were 


substantial arguments for the con-. 


trary interpretation.” No reported 


7d. p. 202. It did not directly address the | 


broader interpretation urged by Professor Sax. 


In this respect, the situation is similar — 


to the so-called “Wilbur letter” purporting to 
exempt the Imperia] Irrigation District from 


the excess land law. See United States ¥. Im- 


perial Irrigation Dist., 559 F, 2d 509 (9th 
‘Cir, 1977); rehearing en bane denied (Apr. 
26, 1979); see also Solicitor’s Opinion 71 1D. 


dee dons have sachin. eiehee a con- | 
clusion; ‘in fact, in the only ‘case > 
ae: this issue, the Circuit 


Court of Appeals rejected it.?6 . 


There is no doubt that Congress 
viewed sec. 46 as a remedial meas- 


ure, to improve administration of 


the reclamation program, and in- 
particular to better achieve the 


overriding goal of the reclamation 


program of providing family farm 


opportunities for settlers, without 


opportunity for speculative profits. © 
Considering these circumstances, I 
believe that the. law should be in-— 
terpreted in conformity with its 
statutory purpose, that the Depart- 
ment’s apparent failure for the last 
30 years *’ to further that purpose 
was wrong, and that the Secretary 
is obliged to control the sale price 
of formerly excess lands.?8 


- 496 (1964). The Ninth Circuit sored that the 


“Wilbur letter’ was an “informal” opinion 
reached under circumstances indicating. 8 | 
“lack of careful consideration” and thus “not 
entitled: to deference” as an administrative 
interpretation of law. 559 BF. 2d at 539. 

26 Tulare Lake, supra. 

27 Both of the documents reflecting a nar 


the Bureau’s Regional Counsel in Sacramento. 
I have been unable to determine whether a — 
similar practice was followed in other regions, 
or whether any of the provisions in earlier 
contracts providing for control of the sale 
price of both formerly excess and non-excess - 
land were enforced. after the Regional Counsel 


took a different position. 


TJ cannot, however, subscribe to Professor 
Sax’s view that contro] of the sale price of 


~ all lands is required by sec. 46, Although Pro- 
- fessor Sax makes a generally persuasive case 


that there is no sound distinction between. 
formerly excess land and other land receiving 
project water, “when. it comes to converting 
the value added by the taxpayer-subsidized 
project into cash, the language of sec. 46. will 
not readily sustain his interpretation. It. is 


difficult, in other words, to argue that the ie, 


general reference to the control of sale price 


in the same section’ as the regulation of ex- 
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the excess land purchaser be inter- 


ested in farming the land, not in— 


windfall: profits. Failing to control 


the sale price in the turnaround sale 


means that in one fell swoop a per- 
son can realize the federal subsidy— 
the incremental amount of value 

added to the land by. the federal 
project—whether that person is the 
kind of settler envisioned by Con- 
gress or not. It also has the negative 
effect of reaping this benefit at the 
expense of the next purchaser of 


that land, thus impairing the finan- - 


cial position of those who later buy 
the land and enter into the project.” 

It is worth noting that excess 
landowners themselves have recog= 
nized the problem created by the 
failure of this Department to con- 
trol the sale price of turnaround 
sales. or example, a representative 
of the Southern. Pacific. Land Co., 
which owns over one hundred thou- 
sand acres of excess lands in the 
Westlands Water District, oo a 





cess lands sales Me. “pizarre i satninirtienl 
fortuity,” as Professor Sax suggests, (64 
Mich. L. Rev. at 25.) It is far easier to argue 
that it was deliberate. The Ninth Circuit ex-- 
pressed its support for Professor Sax’s view 
only in the context of formerly excess lands. 
The Bureau’s 1946 study reflects that the De- 
partment’s past efforts to control the sale 
price.of ali lands was regarded as voluntary 
and somewhat experimental, pursuant to the 
Secretary’s general authority to implement 
the excess land law. The Report also pointed 
out instances in. which Congress had expressly. 
provided for this broader control on particu- 
lar projects, thus suggesting, by. negative in- 
ference, that Congress had. not required such 
a result for all projects. But see Sax, op. cit., 
64 Mich. L. Rey. at 29-30. 

_™ See Sax, op. cit., 64 Mich. L, Rev. at 19; 

see also Fact Finder’ s Report, S. Doe. No. 92, 
68th Cong., Ast. Sess, (1924), pp. 37, 113. 
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Congress clearly intended ‘that. congressional =e mee years 


ago: 
It is obvious that the price gap ‘[be- 
tween the value of the lands with pro- 
ject water and the value without project 
water! gives rise to a.potential for seri- 
ous abuse. The prospect of quick gains. 
has brought in many opportunists who 
are pressuring to buy the land. This com- 
plicates our problem of finding bona fide 
farmer-buyers. We intend to do our best 
in selecting purchasers who do in fact in- 
tend to. farm the land after it P DESSes out 
oF our hands. - ae - 

. Southern Pacific welcomes *suawestione 
from either the Bureau of. Reclamation 
or another federal agency on how we 
should screen applications to purchase 
property not.acquired by existing lessees, 


to determine that the buyers intend to 


farm the lands theinselves.” (Italics 


added.) 

This difficulty faced by a consci- 
entious excess landowner trying to 
comply with the letter and spirit 
of reclamation law in disposing of 
its excess lands dramatically illu- 


strates the problem created by the 


failure to control turnaround sales. 


Control of the sale price of formerly 


excess lands will effectively elimi- 
nate speculation, and the difficulty. 

This result does not prohibit an 
owner from selling his land at an 
uncontrolled price. On the contrary, 
such sales can be made without any 
scrutiny by the Secretary. The only 
penalty is the one stated in sec. 46: 
“[N]o sale of any such lands shai? 
carry the right to receive [project] 
water unless and until the purchase 
80 Statement of Ned Smith, Chief -Agrono- 
mist, Southern Pacific Land Co., to the Joint 
Hearings Before the Select Committee on 
Small. Business and the Committee on In- 
terior. and Insular Affairs, United States 


, 2d Sess., 1976) pp. 6384,. 
638. 
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price involved * * 
the:Secretary.” (Iialies: added.) Sale 
at an. jncoeaniel price eliminates 
only the right to receive project 
water. Although this is, to ‘be sure, 
a valuable right, there is. no legal 
restraint on what someone may do 
with his or her property apart 
from it. 

Having reached this conclusion, 
there remains the question whether 
the Secretary must set the sale price 


of formerly excess land without any 


consideration of the value added by 
the federally-subsidized project. 
Sec. 46 says that the sale of such 
land shall not carry with it the right 
to receive federally-subsidized wa- 
ter unless the purchase price is 


“approved by the Secretary,” but it. 


does not at that point set forth 
standards upon which the Secretary 
is to act. Earlier in that same sec- 
tion, however, the Secretary is di- 
rected to fix the sale price on the 
basis of its value without any refer- 
ence to the federal project. 

Clearly Congress’ intent was that 
the Secretary control the sale price 
ef excess and formerly excess land 
to prevent speculative benefits until 
one-half the construction charges 
have been paid. It is logical and 


consistent to use the same standard : 


in setting the sale price of formerly 
excess lands, until one-half the con- 
struction charges have been paid.** 


%1The regulations proposed by the Depart- 
ment in August 1977 provided for a two- 
tiered control. For the first ten years after 
the excess land was sold, any resale must be 
for a price not reflecting project -benefits. If 
it is sold after ten years, and until one-half 


* Is approved by 


‘Vi. EFFEOL OF THIS 
OPINION 


The only remaining question is 
how this opinion should be applied 
to those who now hold formerly 
excess land. First, I note that, pur- 


‘suant to my instruction, the Bureau 


has resumed its earlier practice, in 


‘force for at least some contracts in 


the period 1926-1949, of inserting 
in all new contracts with irrigation 
districts a clause which expressly 
provide for the control of the sale 
price of formerly excess. lands.*? 


Other contracts with irrigation dis- 


tricts and existing recordable con- 
tracts are simply silent on this point 
or provide for control of the sale 


price of all lands.*? With respect to 


those receiving water under these 
new contracts, there should be no 


doubt about the Secretary’s power 
to control the sale price of formerly 


excess land. And the silence of other: 


of the construction unre allocated to it 


have been paid in regularly scheduled install- 
ments, the Secretary would “monitor any re-— 


-sale to prevent unreasonable profit from ac- 


eruing to the seller.” See § 426.9(b) 42 FR 
43048 (Aug. 25, 1977). Although this might 
be read to allow some value attributed. to the 
federal project to be included in the sale price 
after ten years, I believe this result is not 
consistent with sec. 46. The same standard— 
excluding all value attributed to the project— 
should apply both to excess and formerly ex- 
cess lands, until one-half the construction 
charges have been paid. 

32 For example, Article 15 of the 1979 San 
Luis Unit agricultural water service contract 
with the. Westlands Water District provides 
as follows (italics added) : 

“Until one-half the construction charges 
against the Jands in the Contractor’s service 
area shall have been paid, no sale of any 
excess or formerly excess lands shall carry 
the right. to receive water unless and until 
the purchase price involved in such sale is 


approved. by the Secretary of the Interior. is 


34 See Part Iy, supra. 
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existing contracts on this point | 
means I am not called upon to de- | 


‘cide how the proper interpretation 

-of sec. 46 should be applied in the 
face of a contract expressly Dee 
‘viding otherwise. 


"Although the Department has not 


had a consistent and well-articu- 


dated position against controlling 


the sale price of formerly excess 
‘land, I assume nevertheless that in 
‘recent years agents of the Depart- 
«ment have, at least in some regions, 
‘failed to control the sale price. 
- There are several examples where 
‘the Department has concluded that 
prior practice or interpretation was 
-simply erroneous. In some of these, 
‘the revised interpretation was made 
-applicable to claims or applications 
‘then pending before the Depart- 


‘ment; e.g., where the interest of the 


‘United States In preventing im- 
‘proper disposition of the public 
‘lands was deemed to outweigh the 
“speculative interest of oil shale 
Claimants. United States v. Wine- 
gar, 81 LD. 370 (1974), reversed 
-sub. nom. Shell Oil Co. v. Kleppe, 
-426 F, Supp. 894 (D. Colo. 1977); 
afd. (10th Cir., Jan. 25, 1979) 
‘(reversal of long-standing interpre- 
‘tation of application of Mining 


‘Law of 1872 to oil shale claim- 


- ants) .® a 





- 8 Courts have many times held that ac- 
“quiescence by the government’s agents does 
“not estop the government or alter the Secre- 
“tary’s obligation to enforce the law. Sec At- 
‘tantic Richfield Co. v. Hickel, 482 F. 2a 587, 
“591-92 (10th Cir. 1970) ; Automobile Club of 
Michigan Vv. Commissioner, 353 U.S. 180 


(1957) 3 Fed. Orop Ins. Corp. Vv. Merrill, 332 


"U.S. 380, 384-85 (1947) : Utah Power and 
‘Light Oo. v. United States, 243 U. 8. 389, 410 
(1917), 
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Tn others, the ruling was made © 
prospective only. For example, in 
Issuance of Noncompetitive Oil and 


Gas Leases on Lunds Within the 


Geologic Structure of Producing 
Oil and. Gas Fields, 74 I.D. 285 
(1967), the Solicitor concluded that, 
contrary to prior practice, noncom-. 
petitive oil and gas lease offers must 


be rejected if they were included in 


a known geologic structure any time 


‘before the lease was issued. 74 I.D. 


at 285-86, Failure to apply this 


principle in the past undoubtedly | 
cost the United States revenue—at 
a minimum, leases were obtained 
without competitive bidding or the 
payment of bonuses. Applying the 


doctrine to existing leases would 
have, on the other hand, possibly 
resulted in the cancellation of scores 
of leases, some of which could have 
been almost fifty years old. Conse- 


quently, the decision was made pro- 


spective only. 74 LD. at 290. This. 


position was approved in McDade v. 
Morton, 353 F. Supp. 1006 (D.D.C. 


1973), aff'd. 494 F. 2d 1156 (D.C. 
Cir. 1974). See also Franco Western 
Oil Co, (Supp.), 65 I.D. 427 (1958), 
approved in Safariz v. Udall, 304 
F. 2d 944 (D.C. Cir. 1962), cert. 
den., 871 U.S. 901 (1962). 

United States v. Winegar, supra, 
reviews several reported court de- 


‘cisions which address the i issue of 


whether new administrative inter- 
pretations of a statute should be 
given prospective effect. See 81 I.D. 
at 394-98. Some of the factors to 
be considered are whether the stat- _ 
ute is easily susceptible to more than 


one interpretation; whether the in- 


terpretation being overruled has 
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been follewed since e enactment of Hise 


statute; -the nature of. the reliance 


placed on the. precedent by the par- 
ties; the purpose of the statute or 


fale in light of public policy; the 


harm to the parties who have relied 
on the precedent to their detriment; 
and the harm either to the govern- 
ment, or the public purpose. oP. 

Applying these rules in the con- 
text of this opinion, the ocrotan 
is clear: : 

(a) Although sec, 46 3 is literally 
susceptible of the. _ Interpretation 
that only the sale price of excess 
lands must be controlled, its purpose 
and scope make plain Congress’ in- 
tent to guard against speculation 
and to foster hea of the 
basic objective of the excess land 
law. 

(b) The contrary interpretation 


I overrule here was not the one 


adopted upon enactment of sec. 46. 


On the contrary, it first appeared 
in one region of the Bureau 23 years - 


after enactment, and was never ex- 
pressly extended. to other regions. 
The interpretation I adopt here was 
the Department’s or iginal ea 
tation. : 


(c) The nature of “reliance” on 


this interpretation by reclamation 


landowners. would most commonly 


take one of two forms: either a pur- 


chaser of formerly excess lands has — 


paid fair market value for the land, 


85 See, e.9., 81 T.D. at 894-95 + Linkletter v. 
Walker, 381 U.S. 618° (1965) ; 
Drainage Dist. v. Baxter State Bank, 308.U.8. 
871, 874 (1940) ; Great Northern Ry. Co. v. 
Sunburst. Oi & Refining Co., 
(1982). a | 


Chicot. County. 


287 U.S. 858 


SO. that the seller hike sonvonted tha : 
value added by the Federal Govern- 
ment to cash ; or the land has not 


been resold but the owner has ob- 
tained a mortgage on the formerly 
excess land or other loans or. ad- 
vances in an amount reflecting some © 


or all of the incremental value sup- 


_ plied by the federal project. Beyond 
this, “reliance” would be mainly if 
not wholly in the form of an expec- 


tation. that the land: could. be sold 


at an uncontrolled price; t.e., that 


the seller can, if he or she chooses 


to sell, convert the value added. by 


the federal project to cash. | 

(d) ‘The purpose of sec. 46 was 
to implement the acreage limitation, 
and to prevent the value added by © 
the federally- subsidized project 
from going to speculators rather 
than settlers intent on establishing 
family farms on the land. It is an 


- important purpose, going directly to 


the core of the reclamation program. 
Considering these factors and the 


~ cases discussed above, I believe the 


following approach best balances 
the competing considerations of be- _ 
ing fair to those who may have re-_ 


_ lied on non-enforcement and carry- 


ing out Congress’ intent. 


. First, with respect to formerly 


excess land which has already been 
sold at an uncontrolled price reflect- 


ing the incremental value added to 


the land by federal project water, it 
would serve no useful purpose now | 
to control the price at: which such 
land may be sold in the future. Such. 
control would merely penalize: those: 
who have purchased the land for a. 
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price reflecting the added falue pro- ie : 


vided by the federal project. The 
‘windfall profit has already been 
tealized.2¢ Although the Bureau 
‘could undertake the task of sorting 
out already consummated sales and 
‘proceeding to attempt to recover 
‘the windfall profits, the administra- 
‘tive burdens of untangling the past 
sales and recovering that profit 
would be significant. Therefore, the 
_ control of the sale price should only 
be exercised at most where formerly 
excess land has not yet been sold at 
a price reflecting the value added 
by the federal project. 
. here remains the question of 
how this opinion should be applied 
to those who have purchased form- 
erly excess land at a controlled 
price, but have not yet resold it. — 
Tt might appear on the surface 
that these persons would not be 
penalized by. now controlling the 
price at which land can be sold, 
since they acquired it at a price 


which did not reflect project bene- 


fits. On closer examination, how- 
ever, those who have acquired land 
out of excess status and not yet sold 
it may have relied to a great extent 
on the assumption that the sale price 
of formerly excess lands would no 
longer be controlled. In making this 
assumption, these landowners 
would value their land in financial 
statements and for tax purposes at 
current market value, not at the con- 
trolled sale price, Furthermore, fi- 


#In the words of Professor Sax, the value 


added by the federally-subsidized reclamation 
project has been “converted into cash and 
possibly * #* 
be used*for purposes which are of no ‘interest 
or advantage to the reclamation program.” 
65 Mich. L. Rey. at 34. 
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ee institutions, i in at Jeast par- 


tial réliance upon past Departmen- 
‘tal practice, have taken mortgages 
on formerly excess lands based on 
their ability to be sold at current 
market value. While some lending 
institutions are legally restricted 


from holding long-term ‘mortgages 


on the land for more than 75% "oe 


the market value, the local banks 
and other lenders often make cash 
advances for crop production tak- 
ing into account not only the reve- 
nues from crop production, but also 
the landowner’s margin of equity 
over and above the long-term mort- 
gage on the land. Also, in determin- 
ing whether monthly mortgage pay- 
ments can be made on time, long- 
term lenders consider whether a 
landowner will be able to obtain 


these cash advances on crop produc- 


tion. Finally, even if the mortgage 
on the land is not based on full 
market value or if there is no mort- 
gage at all, almost every landowner 
must rely to a certain extent on 
these short-term crop loans and 
similar cash advances to meet cash- 


flow needs while the crop is grow- 


ing. The crop loans are made tak- 
ing into account the financial state- 


ments of the landowners, their 


equity in the land, and their net 
worth. 

- To now require these lands to be 
sold at a controlled price could in 
effect seriously undermine the cash 
position of these landowners, and 
upset the financial] arrangements 
they and lending institutions have 
made. | | 

- For all these’ reasons, I have: de- 
cided this opinion will not apply to 
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lands which were acquired, with 
Secretarial approval, from excess 


into non-excess status prior to the 
date of this opinion.*” However, all 


who acquire land out of excess 


status after the date of this opinion, 


‘and their financial backers, will be 
on notice that the sale. price of 
_ formerly excess land will be con- 
trolled. until one-half of the con- 
struction charges allocated to such 
lands have been paid, and therefore 


they have no right to rely on being 


able to sell formerly excess land at 
an uncontrolled price, and can ad- 
just financial arrangements and 
lending practices accordingly. 
This result avoids doing violence 
to the financial position of land- 
owners and lending institutions, 
while still limiting speculation and 


carrying out Congress’ intent to 
the extent consistent with notions 


of fairness.*& 


Leo. Kruurrz, 
Solicitor. 
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Petition for review by the Office of Sur- 
face Mining Reclamation and Enforce- 


STTf excess land has been transferred into 
non-excess status. prior to this opinion with- 
“out Secretarial approval, it is ineligible to 
receive project water under 438 U.S.C. § 423e 


(1976). Because Secretarial approval is neces- 


‘sary for water eligibility, it is the date of the 
Secretarial approval which will control in 
those circumstances. © 

‘This approach is also consistent. with 
Professor’ Sax’s. recommendation, 65 Mich. L. 
Rey. at 45, note 105, eee he. was. aEguing 
for broader control. 


Tinettis (osu) of fie: Jan. 29,: 1979, 
‘decision of. Administrative Law J udge 


Tom M, Allen in a civil penalty pro-. 


ceeding (Docket No. CH 9-4-P), The 


decision vacated a notice of. violation 


and two orders of cessation issued by 
OSM under the provisions of the Sur- 
face-Mining Control and Reclamation 


Act of 1977. 
Hevemed ‘and renianded. : 


1. Surface Mining Control and Recla- 


mation Act of 1977: Administrative 
Procedure: Findings | 


Except in cases governed by 43 CFR 


4,1187(e) or 4.1266(b) (7) (ii), a written 
decision or a written order confirming a 


ruling from the bench constitutes the ini- 


tial decision. The written decision or 
order. incorporating the tuling from the 
bench must comply with 43 CFR 4.1127. 


The only exception to this rule is when 
the Administrative Law Judge both spe- 
cifically states that a ruling from the 
bench constitutes his initial decision and 
fully complies with the requirements of 


43 OFR 4.1127 in that oral ruling. » 


2. Surface Mining Control and Recla- 
mation Act of 1977; Administrative 
Procedure: Generally | 


-An Administrative Law Judge may raise 


questions which go to the authority of 
the Department under the Act even if 
the parties fail to raise those questions. 


3. Surface Mining Control and Recla- _ 
mation Act of 1977: Administrative 


Procedure: Generally 


If a party ‘objects to any falls of or 
action taken by an Administrative Law. | 


Judge it should: do so ina manner that 
the. Administrative Law Judge can re- 
‘eousider his action in ‘ght of that 


objection. 


B20 
4, Surface. Mining. Control and Recla- | 


| ‘mation Act of 1977: Administrative : 


| Procedure: Generally | 


It is ‘imperative both. to the just impte: 
Inentation of this Act and to the proper 
‘functioning of administrative review 
‘within the Department that parties co- 
operate with the Administrative -Law 
Judge’s conduct of the proceeding and 
with his requests. , | 


5. Surface Mining Control and Recla- 


mation Act of 1977: Initial Regula- — 


tory Program: Generally _ 


The definition of “permittee” adopted by 


_ the Secretary for the initial regulatory 


program in 30 CFR 700.5 includes those . 


persons who, through ignorance or dis- 
honesty, fail to obtain a. permit before 
engaging in. activities regulated by iL 


7 state. 


—«G. Surface Mining Control and Recla- 
‘mation Act of 1977: Civil Penalties: 
Generally — | 


‘During the initial ceca program a 


person may be assessed -a civil penalty 


-under 30 CFR 723.1 for violations of a 
| : -Delight’s tindereround: mining op- 


permit condition, a regulation, or a pro- 
Vision of Title V of the Act even though 
he does not hold a permit from the state 
regulatory authority. : . 


‘APPEARANCES: Marye I. Wrieht 


Esg., Office of the Field Solicitor 
‘(Charleston), Shelley D. Hayes, Esq., 
Office of the Solicitor, and Marcus P. 
McGraw, Esq., Assistant Solicitor for 
Enforcement, Office of the Solicitor, all 
for the Office.of Surface Mining Recla- 
mation and Enforcement, 
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(OSM) sought review of an admin- 
istrative law judge’s (ALJ’s) Jan. 
29, 1979, decision vacating Notice of 


Vaclation No. 78-I-17~3 and Cessa-. 
tion Orders Nos. 78—I-18-2 and 78— 


J-18-38 issued to Delight Coal Corp.. 


(Delight) on Aug. 18, 1978, under 


the provisions of sec. 521 (a) (3) of 

the Surface Mining Control and 

Reclamation Act of 1977 (Act).* 
We disagree with the ALJ’s hold-- 


ings that a person cannot be treated 


as.a “permittee” during the initial 
regulatory program if he does not 
hold a permit from a state regula~ 
tory agency and that if a persom 
does not hold a permit he is not 
liable for civil penalties. We there- 
fore reverse his decision and re- 


mand the. case to the Hearings- 
i Division. 


Factual and. Procedural Baok- 
ground — 


On Ang. 17, 1978, OSM inspected’ | 


eration in Wise County, VA. On: 
Aug, 18, 1978, OSM issued Delight 
a notice of violation and three- 
orders of cessation. Notice of Viola- 
tion No. 78-I~17-8 listed alleged’ 


violations of five sections of the Act 
-and regulations: ? 


(1) 80 CFR 
717.12(b) regarding signs; (2) 30- 


OFR 717.20(a) relating to topsoil 
‘handling; (3) 30 CFR 7 17.14: deal- 
ing. with retentiotl of nonwaste ma- 


terials; (4) 30 CFR 717.17(a) re- 
and 


“ 191 Stat. 445, 505; 30 U.S.C.A. § 1271 (a): 
(8) (West Supp. 1979). ‘All further citations 


to U.S,C.A, are from the 1979 West Supple- 


‘ment. 


2The regulations ‘in 80 CFR, setting forth 


found in 42 FR 62639 et seq. (Dec. 18, 1977):. 


gee. 


g2ij:: 
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(5). 30 OFR. tale 17(3) (2) aay and: 
< iv). specifying haul road construc-. 


tion requirements. Cessation Order 
‘No. 78-I-18-1 alleged a violation of 


gee. 502 (d) of the Act, 30 U.S.C.A.. 
‘§ 1252, in Delight’s failure to.obtain . 
2) ‘surface mine permit. Cessation. 
‘Order No. 78-I-18-2 charged that. 
Delight was mining too close to an: 


occupied dwelling in violation of 


U.S.C.A. §1272. And Cossition 


‘Order No, 78-I-18-3. alleged water. 


quality violations under sec, 502 (2) 


of the Act, 30 U.S.C.A. § 1252, On 
Sept. 13, 1978, Cessation Order No. 


‘78-J-18-3 was amended to state a 


violation of 830 CFR 710.11(a) (2) 
(111), prohibiting any operations — 


that. result: in significant, imminent 
environmental harm. 


- ing.on the cessation orders would be 
held pursuant to 30 CFR 722.15. 


This hearing was held on Sept. 13,. 


1978, and the three cessation orders 
were orally affirmed.. This decision 


-was confirmed by a written decision: | 


dated Sept. 25, 1978, 


- . By letters dated Sept. 18, 1978,. 
OSM informed Delight of the pro- — 

assessments. 

based on the notice and the orders.: 


posed civil penalty 


Delight filed one-sentence petitions 


for review of the proposed assess-_ 
ments with the Office of Hearings. 


and Appeals and paid $12,600 into 
escrow: on Oct. 238, pete 3 a 


3 See 43 CFR 4.1107 (8). The regulations in 
43 CFR, governing procedures for hearings 


and appeals, can also be found in 43 FR 


34376 et seq. (Aug. 3, 1978). 


The Board notes that 43° CFR °4.1151(a) 


requires that “[a] petition for review of a 


522(e)(5) of the Act, 30 


On Seok 25, “1978, OsM. amine 
ated violations 1 and 8 of the notice . 


of violation on the grounds that — 


Delight had taken the remedial ac- 
tion ordered. Similarly, on Nov. 14, _ 
1978, Order of Cessation No. 78-I- 
18-2 was terminated after Delight 
obtained a waiver from the owner > 
of the dwelling that was located. 


within 800 feet of its nee 
operation. a - 
On Nov. 24, 1978, OSM filed a 


motion to dismiss the petition, for. — 


review on the grounds that Delight 
had failed to state a claim on which 
administrative .relief could -be 
granted and to comply with the re- 


‘quirements of 43 CFR 4.1152.* | 
_ A hearing was held in Abingdon, 
Va., on. Jan. 5, 1979. At that hearing. 
a OSM withdrew its motion to dis- 
On Sept. 7, 1978, OSM sent De- 
light a notice tat: an informal hear- 


miss. The parties. entered several — 


_ stipulations: (1) violations 1 and 3. 


of the notice were valid; (2) viola- 
tions 2. and 5 of the notice were val- 


id, but Delight contested. the pro- 


‘proposed assessment of a civil seis must : 


be filed within 30: days of receipt of the. pro- 
posed assessment.’? The record contains only 
the assessment letters which are dated Sept. | 
18. It is, therefore, impossible to determine 
whether Delight’s petition was filed within 30 
days of receipt of the proposed assessment. 
The Board has already noted the importance. 
of compliance with this procedural regula- 
tion. C&K Coal Co., 1 IBSMA 118, 86 ILD. 


221 (1979).-This lack of evidence as to the 
date of receipt highlights. the need to provide 


some evidence in. the record of the date of 
receipt of documents, such as by using return 
receipt requested mail. — 

#43 CFR 4.1152: specifies’ what information 
must be included in a petition for review aud 
provides that the petition must be accom- 


- panied by full payment, of the: proposed. as- 


sessment. 

If OSM intended this motion to be in plies 
of the answer required by 43 CFR 4.1153, it. 
may have missed that -sec’s. 380- -day- -from- 


receipt filing requirement. However, the. ree- 
- ord does not indicate when. OSM ‘received its. 
- copy of DELENES petition. 
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posed assessment; (8) Delight con- 
tested both the fact of violation and 


the proposed assessment for viola- 


tion 4 of the notice; (4) Order of 
Cessation No. 78-I-18-1 was val- 
idly issued, but Delight contested 


the amount of the proposed assess- 


ment; (5) Order of Cessation No. 
78-I-18-9. awas. not. contested and 
OSM agreed to reduce the penalty 
eee to zero; and (6) Delight 
contested both the fact of violation 


and the proposed assessment for 


Order of Cessation No. 78—I~18-38 
(Tr. 7-8). The ALJ. confirmed these 
: stipulations (Peo): 


The hearing, therefore, was di- 


rected toward. the contested facts 


and proposed assessments of viola-— 
tion 4 of the notice of violation and | 


the third cessation order and the 
amounts of the proposed  assess- 
ments for violations 2 and 5 of the 


notice and for the first cessation © 


order. 


At the close of the hearing, ahs 


ALJ indicated from the bench that 


he would reduce the proposed as-— 


sessments for violations 2 and 5 of 
_ the notice and the first cessation or- 
der.and would combine violation 4 
of the-notice and the third cessation 
order because he felt that these two 
enforcement actions were duplica- 
tive. Such a decision would result in 
a civil penalty liability of $6,100. : 


On Jan. 8, 1979, the ALJ issued 


a memorandum order indicating 
that, “[p]ursuant to a conference 


call. between the corenene es he was. 


“8 There: is. no record of this conference gall 


in, the : ‘file... . This..failure -to record: the con- 
tents of . conversations concerning | a case ig 
discussed intra: at” pp. 326, B27." 
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vacating the oral. order. from the 


bench “in order to prevent a possi- 


ble miscarriage of justice by a mis- 
interpretation of the law and regu- 
lations.” In that order the ALJ re- 
quested briefs from both parties by 
Jan. 25,1979, on three issues: 

1. Is ‘a person who does not have a per- 
mit to mine coal subject to: (a) P, L.. 
93-87 (30-U.8.C. § 1201 et seg. (1977) ); 
(b) The penalty provisions of 30 CFR 


700 et seg. 


2. If a cessation order is issued to one 
who is mining without a permit, and 
that person ceases all mining opera- 
tions, what is that person’s status as far 
as further civil penalty proceedings are. 


concerned. 


3. Can more than one cessation order 
issue to the same person on the same day 
for multiple violations of the interim 
regulations. 


The ALJ’s order clearly eadibated 
that. his “complete and final order | 
* * * Tmioht] differ from the order 
issued from the bench.” 

Both parties failed to submit 
briefs by Jan. 25, 1979. The ALJ 


issued a written opinion on Jan. 29, 


1979, in which he held that, because 
Delight was not a. “permittee” 
within the meaning of the Act, the 
civil penalty provisions of sec. 518 
of the Act did not apply and that, 
since one order of cessation was suf- 
ficient to close a mine, the issuance 
of three orders was excessive. Based 
on these holdings, the ALJ vacated 
all enforcement actions except Ces- 
sation Order No. 78-I-18-1 and 
ordered that all of the proposed 
assessment being held in escrow. be - 
returned to Delight.. 

On Feb. 28, 197 9, OSM filed a 


“Notice of Appeal:”' Under 48 CFR 
41158 review of decisions of an 
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ALJ concerning civil oe as- 
sessments are by petition to the 
- Board in accordance with 43 CFR 
4.1270 which provides that grant- 
ing petitions for review of civil 
penalty decisions lies within the 
discretion of the Board. Because of 


the--heading-of OSM’s.submission, ... 


the Board treated it as a “notice of 
appeal” rather than as a “petition 
for review.” The acknowledgment 
letter sent to the parties indicated 
that 48 CFR 4.1273 would govern 
the presentation of briefs. Because 
of the error by both OSM. and the 


- Board on this point, the Board will 


treat the acknowledgment letter as 
a grant of a petition for review for 
purposes of this case.° 

OSM filed its brief on “Mar. 30, 
197 9. Delight did not-file-a brief.’ 


Discussion 


[1] At the conclusion of its brief 
OSM argues that the ALJ’s ruling 
from the bench was “final agency 
action” for the Department . and 
could not be changed unless ap- 
pealed by one of the parties. As 
support for this argument it cites 


“The Board notes that all of: OSi’s -previ-: 
ous and subsequent submissions in the case 


were clearly titled ‘“‘Civil Penalty Proceed- 
ing,” as were all the ALJ’s statements and 
documents concerning the case. Because OSM 
filed a “‘notice of appeal’ rather than a “peti- 
tion to review” it did not attach a copy of 
the ALJ’s decision appealed from as it. would 
have been required to do under the provisions 
governing petitions to review 
4.1270(c¢)). 


7 Regardless of the circumstances of a par- | 


ticular case, parties are reminded that there 
is a very real danger that failure to partic- 


ipate..before..the Board ,.as. well..as., .the.. ALJ. 


may result in a determination - adverse to 
their position. | Nee Dean: Trucking, Co.; Inc, 
1 IBSMA: 105; “T11-12' and n. 4 86 LD. 201, 
2038"04" (L979). . 


a; (CFR. 


that part of 5 ‘So S, C. 587 (1976) 
which reads “[w]hen the presiding 
employee makes an initial decision, 
that decision then becomes the deci- 


sion of the agency without further 


proceedings unless there‘is an appeal 
to, or review on motion of, the 
agency. within. time provided by. 
rule.” OSM also cites 43 CFR 4.1127 
which provides that “[aJ]n initial 
* * * decision disposing of a case 
shall incorporate—(a) Findings of 
fact and conclusions of law and the 
basis and reasons therefore [se] on 
all the material issues of fact, law, 
and discretion presented on the rec- 


ord; and (b) An order granting or 


denying relief.” 

Jt is clear that what the ALJ said. 
at the conclusion of the hearing in — 
this case did-not constitute what.is 
required by sec. 4.1127. The regula- 
tions specifically provide for oral — 
initial decisions in two instances in 
which a rapid decision is essential: 


(1) expedited review under 43 CFR 


4.1187(e) and (2) temporary relief 
cases under 43 CFR 4.1266 (b) (7) 
(ii). In all other cases an ALJ pre- 
sumably “rules” from the bench in 
order to give the parties a. prompt 


indication of his thinking, The 


Board will not construe a ruling 
from the bench as an initial decision 


unless it fully complies with sec. 


4.1127 and unless the ALJ explic- 
itly states at the time that he intends. 
it tobe his initial decision. To hold 
otherwise would mean that the pe- 
riod for the filing of notices of ap- 


peal or petitions for:review would * 
-. begin to run from the-date-of the. 
hearing,:.even though. the: ‘parties | 
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‘ did not have any written. ol of . 


the ALJ’s decision. Further, al- 
though prompt decisions are desir- 
able, deliberation should not be sac- 
rificed to expedition. [f an oral 
statement from the bench were 
deemed ‘an initial decision it would 
deprive an ALJ of the opportunity 
to consider the record and to write 
a decision which carefully sets 
forth findings of fact and conclu- 
sions of law and the basis and rea~ 


sons therefor on all the material is- 


sues of fact, law, and discretion pre- 
sented as Paquived by sec, 4.1127. 
Therefore, except in cases gov- 
erned by 48 CFR 4.1187(e) or 
-4,1266 (b) (7) (41), a written deci- 
‘sion or a written order confirming 
what was said from the bench con- 
stitutes the initial decision. The 
written decision or order incorpo- 
‘yating what was said from’ the 
‘bench must be in accordance with 
-43 CFR 4.1127. The only exception 
‘to this general rule is when the 


ALS both specifically states that a 
ruling from the bench constitutes 


“his initial decision and fully com: 
plies with the requirements of 48 
-CFR 4.1127 in that oral ruling.® 

[2] OSM_ also argues that 48 


-CFR 41121 limits an ALJ. to de- 


eiding those 1 issues actually present- 


®§ Presumably, the ALJ retains jurisdiction 
“to supplement, qualify, or otherwise modify 
“that decision until. the oceurrence of one of 
“the three events listed in 43 CYR 4.1121(e): 

**(c) Except as otherwise provided in these 
-pegulations, the jurisdiction of an administra- 
‘tive law judge shall terminate upon—~ - 
 _“(1) The filing of a notice of appeal from 
an‘ initial decision or other order dispositive 
“of the proceeding ;: : 
“(2) The issuance of an : order of the Board 
“granting a petition for review; or — , 

(3) . The. expiration of the time. perlod 
‘7 within. ‘which a petition for review or an ap- 
¥y peal to the Board may be filed,” 
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1 by the parties and does no aul- 


thorize him to raise other questions 
sua sponte. The difficulty with this 
argument is thatthe first issue 
raised by the ALJ in his memoran- 
dum order of Jan. 8, 1979, and the 
issue which was central to his ini- 
tial decision of Jan. 29, 1979, could — 
be considered jurisdictional 1 in na- 
ture. In the ALJ’s view, if Delight 
were not a permittee under the Act 
and the regulations, then OSM 
would have no authority to regulate 
it or to take enforcement actions 
against it during the initial regula- 


tory program. An ALJ may raise 


questions which go to the authority 
of the Department under the appli- 
cable law even if the parties do not 


do so. See Fastern Associated Coal 


Corp., 4 TBMA Ls 15, 82 LD. 22,, 29 
(1975). 

[3] Two. additional problems 
arise from the Jan. 8 memorandum 


order, both of which are compli- 


cated by the failure of either the 
ALJ or the parties to place a record 


of the preceding conference call in 
the file. First, it is impossible to. 
know whether or not either party 


objected to the ALJ’s intention to 
vacate his ruling from the bench at 


- that time. Nor is there any other in- 


dication, that any objection to this 
eae was raised before the 


8 This is 4° recurring theme in OSM’s pres- 


entations to the Office of Hearings and Ap- © 
“peals. In the sense that neither the | Hearings 


Division nor this Board can summon a case 
from below on its own ‘initiative, sua sponte 
activity is prohibited. “As to. determinations 
of jurisdiction or to being ‘confined to the 
parties’ theories of the case, sua sponte is of 


doubtful relevance, In regard to matters fall- | 


ing between ‘those extremes, it will’ be appro- 
priate to flesh out the theory and application 
as specific cases involving specific facts come 
before us, 
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ALJ. If a party objects to any rul- 


‘ing of or action taken by an ALJ 


it aoa do so in a manner that 
permits the ALJ to reconsider in | 


light of that objection. When .a 
party fails to raise its objections 
before the ALJ, but instead chooses 
to present them for the first time 
on appeal to the Board, it runs the 


double risk of receiving an adverse 


decision from the ALJ and a pos- 
sible affirmance by the Board. 


[4] The lack of a record of the 


conference call also means that the 
Board cannot tell whether either 


OSM or Delight informed the ALJ 


that it would not submit a brief. 
In any event, it is imperative both 
to the just implementation of this 
Act and to the proper functioning 
of administrative review within the 
Department that parties, and espe- 


cially the Department, cooperate. 


with the ALJ’s conduct of the pro- 


ceeding and with his requests.!° The. 


Board } has already. noted the prob- 
lems arising from the lack of repre- 
sentation on appeal. See Dean 


— Trucking Co., Ine., 1 IBSMA 105, 


111-12 and n, 4, 86 LD. 201, 203-04 
(1979). In this case, both sides de- 


clined to participate in the develop- 
ment of answers to questions the © 


ALJ indicated were important to 


his resolution of the case and, in- 


deed, failed to make any response 


on the record. The AlJ was thus. 


placed 3 in an untenable situation: in 
effect he was forced to represent 
both sides and to decide: impartially 


between his own arguments on what. 
he. considered to bet the central ques: 


10. 4B CFR 4 4, 4121(a) (6) stants the ALT the 
power. to eee ree the. course of the pe 
ing.”’ . ad 


initial regulatory program: 


date of enactment of this Act, 


CORP. 297 . 
Gene ieiies OSM had author i | 
over Delight. 

The Board disagrees with the 
AULJ’s answer to that central ques- 
tion. Sec. 502(c) of the Act, 30 
US.C.A. § 1252,. establishes the 
“On 
and after nine months from the © 
all 
surface coal mining operations on 
lands on which such operations are 
regulated by a State. shall-comply 
with [certain of the reclamation re- 
quirements of sec. 515].”. Sec. 515 
is written for the permanent state 
or federal program and assumes 
that either the state or the federal 
government 1s properly implement- 


Ing a permit program. Acting on 


Congress’ stated intention that cer- 
tain operational and reclamation 
standards apply during the initial 
regulatory program, the Secretary 
defined “permittee” in 30 CFR 700.5 
in such a way as to insure that all 
persons conducting surface coal 
mining and reclamation operations 
would be covered during the initial 
program, despite possible differ- 
ences in the operation of existing — 
state regulatory schemes: | 


[A]uy individual, partnership, associa- 


tion, society, joint stock company, firm, 


company, corporation, or other business 
organization holding a permit to conduct 
surface coal mining and reclamation — 
operations issued by a State regulatory 
authority pursuant to a State program 
or by the Secretary pursuant to a Fed- 
eral program or a Federal lands pro-. 
gram. During the initial regulatory pro- 
gram the term includes persons conduct- 


— ing su "face coal mining and reclamation 


operations reguiated by a State under 


_ State law or conducting such operations 
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under: a mining ore apeteyel pursuant’ 
to Part 211 of this title. [Italics added.] 
[5] Although the Act and its im- 
plementing ‘regulations © 
plate that persons conducting sur- 
face coal mining and reclamation 
operations will obey the law and 
obtain the required permit, the defi- 
nition of “permittee” adopted by 
the Secretary for the initial regula- 
tory program includes those per- 
sons who, through ignorance or dis- 
honesty, fail to get a permit from 
the proper regulatory authority. be- 
fore eng’ gaging: m activities ere 
byastate. 
Delight did ‘not dispute, ote 
that it was conducting a “surface 
coal mining” operation or that Vir- 


gia law required it to obtain a 


surface mining permit. Indeed, De- 
light obtained a permit while these 
euforcement actions were pending 
(Tr. 87). We find, therefore, that 
Delight is a “permittee” under the 
initial regulatory program. 


[6] During the initial regulatory © 


program the same definition’ of 


“permittee” applies to the regula- 
tions implementing sec. 518(a) of 


the Act, 30 U.S.C.A. § 1268(a), 
which states. that “any permittee 
who violates any permit condition 
or who violates any other provision 
of this title, may be assessed a civil 


| penalty.” The. Secretary. has. fol- 
_ lowed the Act’ S language ‘i in ‘cover- 


ing those persons who. fail. to. ob- 
tain a permit under 30 CFR -723.1, 
the section of.the initial: regulatory 
“program provisions relating to the 
assessment of civil penalties : . “This 
| Part covers the assessment. of. civil 
penalties under. section 518 of. the 
Act for violations of a permit con- 
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aiok ENY PTOVISIONS O f Title V of 
the Act, or any implementing regu- 
lations.” (Italics added.) Accord-. 
ing to this language a person may 
be : assessed a civil penalty for viola- 
tions of a permit condition, a regu- 
lation, or a provision of Title V of 
the Act. There is no requirement 


| that, during the initial regulatory 
program, a person responsible for 


abiding by those provisions must 
actually hold a permit in order to 


_be subject to civil penalties for vio- 


1ating them. | 

Delight admitted saolations of 
the regulations and of Title V of 
the “Act, During the. initial regu- 


latory program it may be assessed 


civil penalties based on those viola- 
tions regardless of the fact that it 
did not hold a surface mining per- 
mit from the state regulatory au- 
thority. — 

We es hold. both that De- 
light is a “permittee” during the 


‘initial reg eulatory program and that 


it is liable for civil penalties. based 
on violations of the Act or regula- 
tions. ALS Allen’s decision of Jan. 
99, 1979, is ther efore reversed, and 
this case is remanded to the Hear- 
ings” Division. for further action 


| consistent with this decision." 


Wu A. Trewin, | 
¢ hie f Administrative Judge. 
Metvin J. Mirzin, . | 
Administrative Judge. 
., Traine G. Barnes, a 
- Administrative Judge. . 


2We. intimate -no opinion on the correct: 


ness of the ALJ's vacating. of two of the. ces- - 
sation orders since neither party briefed that 


issue either for the: ALJ or the Board. While 
we do not suggest that this failure to brief 
an issue precludes, the ‘Board ‘from ‘deciding 
it;-oF any other issue; we refrain from’ exercis- 
ing our power to do so.in this case. 
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APPEAL OF CITY WINDOW 
| CLEANERS 


TBOA-1218-10-78 


7 Contract. No. 68-03-6025, Environ- 


mental Protection eas a 


Dismissed. 


v fa, 
1, Contracts: ‘Wormation and. alidity: covery by the Government of ap- 


Formation and | 


Legality—Contracts:. 
- 'Validity: Authority to Make _ 


officer is without authority to make a 
valid award, and the purported coutract 


7 is void ab initio. 


2, ‘Contracts: Disputes and Remedies: 
og urisdiction 


The award: of ¢ a. contract to a statutorily 
debarr ed bidder was. properly canceled 
upon discovery of the debarred status and 


there being no valid contract between the 
| parties, the Board is wa thon jurisdiction. 


to consider an appeal.” 


APPEARANCES: . Mr 


the Government. 


TIVE JUDGE LYNCH 


INTERIOR BOARD OF OON- 
TRACT APPEALS | 


S00 Mu otion. to Dismiss 


297-088 —79 4 


a APPEAL OF CITY WINDOW. CLEANERS, ss oo 
| June 12,1979 


"Decided J une 1 2, 2, 1999 


ee ae E. 
Thorp, Attorney at Law, Lively & Wis- 
wall, Springfield, ‘Oregon, for appel- 
lant; My, Richard V. Anderson, Gov- — 
ernment. Counsel, Cincinnati, Ohio, for 


88 


1978, ‘adler anata has teftisod: to : 


eontinue contract performance , on 
duly 18, 1978. Appellant seeks cons 
“version of the termination action. to. 


one for the convenience of the Gov- 


ernment and seeks to recover a total — 
of $9,486.98. The Government filed 
an answer and motion to dismisson - 
-.. the grounds that the Board lacks 

‘jurisdiction because the award of 


the contract became void upon dis- | 


pellant’s debarred status. The par-. 


: fea ees “Ss tes have submitted the appeal for | 
_ Where.an award is made to a‘ firm while | eek a 
- one of the partners is under. debarment | 
for violation of.a labor statute due to 
administrative oversight, the contracting. 


decision on the record.” 


B ack ground 


On ae 26, 197 8, appellant Penis 
awarded a ‘contract for providing — 


custodial services for Government. 
_ facilities in Corvallis, Oregon. The. 
award was based on appellantslow 
| bid of $3,235.54 a month submitted - 
in response -to an advertised invita: 
tion for bids (IFB). Appellant’s 
bid dated Mar. 21, 1978, wassigned 
by Eve M. Pouan as owner of the — 
offering firm, “City Window Clean-... 


ers.” On Page 2 of the Solitation | 
Offer and Award Form 33, appel- 


lant represents that: the type of | 
business or ganization is a oy co uaa 
“ship: (AF-3)2. a 


Upon issuance on. Feb. 13, 1978, | 


| + the. IFB contained the ‘following | 
OPINION BY ADMINISTRA- 
7 “Applicable 
Rates of Wages, applicable to cons 
ee ‘in excess of $2, 000° will, be: 
furnished contractor. as goon: asitis. | 
i. available.” ‘Amendment No, 1 to the». 
IFB was issued | on ‘Mar. O, ‘1008, om 
a. This} isan appeal from: a, termina: re | 
tion for default issued on July 19, 


notation in schedule item 18(h):. 
Minimum »Hourly ; 


; ~ Aa references to the "Appeal Pe use the be 


abbreviation APL 
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; extending we bid opening to Mar. 
- 28, 1978, deleted schedule item 
13 (h) and substituted in lieu there- 


of: *(h) U.S: Department of Labor 


- Wage Decision No. 74-249 Rev 5 
dated Jan. 90,1978.” The referenced 


: wage detecmination specified a min- 


imum. hourly wage of. $5.44 for 
“J anitor, porter cleaner,” and cer- 


tain fringe benefits. A copy of. 


. Amendment No, 1 executed by Eve 


~ M. Roman.on Mar. 21, (1978, is in- : 


| cluded i in AF-3. 
- During May 1978, appellent com- 


_ menced per formance of the contract — 
and requested the contracting olficer. 
‘to increase the monthly contract. 


- rate from the bid amount of the 
‘minimum wage to the higher wage 


rates oud, by the above refer-- 
enced Department of Labor wage 
decision (AF-5). The. request was. 

denied by the contracting officer by © 


letter dated June 19, 1978 (AF-5). 
Despite the denial of the price in- 
crease, appellant continued to sub- 


mit invoices at the higher rates re-_ 


Se quested. Appellant’s invoice for 
May in the amount of $4,983.72 was 


paid on July 21, 1978, at the con- 
tract: price of $3,985; 54, The invoice. 


for June in the amount of $4,983.72 
- was paid on: Aug. 94, 1978, at the 
contract price of $3,235. 54 ee 
" ernment: Answer). 


The: contracting officer’s s recor rd 


: of: telephone conver sations with ap- 


- péllant indicate a series of calls” 


from and to Ernest Roman in mid- 
July 1978 (AF-5). Ernest Roman, 
. husband of Eve Roman, initiated a 


 eall on July 18 to attempt to secure 
_ the requested mecrease in contract 
price. On July 14 Ernest Roman 


OF THE ‘DEPARTMENT OF THE INTERIOR | 


exchanges, 


[86 LD. 


liga to. indicate he would not 


. furnish any documentation to sup-~ 
port the claimed 
- would pull off the job on the basis 


increase, but 
of the Government breach of the 
contract if the contract price was 
not increased. Later on July 14, the 


contracting officer called Ernest 


Roman to “ask whether he was cur-. 
rently disbarred by GAO decision 
B-3368 dated Apr. 8, 1978. Receiv- 
ing no direct response, the contract- — 


ing officer sent a telegraphic mes- 
sage to appellant on July 14, 1978, 


requesting by July 21, 1978, a copy 
of the legal partnership agreement 
upon which appellant’s firm is 
based and a letter setting forth the 


exact legal relationship of Ernest 


Roman with appellant (AF-5). 
The requested information was 


never furnished. On July 17, a Mr. 


T. Stevens of City Window Clean- 


ers called as Genera] Manager, and 


the contracting officer advised that: 


a letter of inquiry respecting Ernest 


Roman’s debarred status was being 


‘sent to the Department of Labor. 


On July 18, Mr. T. Stevens of City 
Window. Cleanets advised the Gov- 
ernment project officer that City 
Window Cleaners would pull off 


the contract. No employees of ap- 


pellant appeared for work that 


evening. On July 19, 1978, the con- 


tracting officer salad with Mr. 


Stevens who repudiated the con- 
tract on the grounds that the Gov- 


ernment had breached the contract. 
By telegraphic message on July 


18, 1978, the contracting officer set 


forth the substance of the above 
He also directed that 
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performance of the contract be con- 
tinued and advised that otherwise 
it would be terminated for default. 
On July 19, 1978, a telegraphic 


message from the contracting off- 
cer to City Window Cleaners termi- 


nated appellant’s right to proceed 
with performance of the contract 


under the termination for default 


clause for the failure to provide 
services on July 18, 1978, and the 
oral repudiation of the contract by 
T. Stevens on July 18 and July 19, 
— 1978 (AF-1). 


By letter dated July 17, 1978, the 


contracting officer requested the De- 
partment of Labor to investigate 
Ernest Roman’s interest in ity 
Window Cleaners and to advise 


whether this involvement bars City 


Window Cleaners from holding this 
contract. The Department of Labor 


responded in a letter dated Oct. 2, 


1978 (AF-6). The response advised 


of two Oregon firms operating as 


City Window Cleaners and one as 
Contract Maintenance, Inc., all lo- 
- cated at the same physical address. 
The latter firm, Contract Mainte- 
nance, Inc., with Ernest Roman as 
the registered agent with Oregon’s 
_ Corporation Division, is listed on 
the GAO decision B-3368 of Apr. 
8, 1978, showing debarment. for 


breaching the agreements and rep- 
resentations required by the Service 


Contract Act of 1965, 41 U.S.C. 


§ 351 ef seg. (1976) (AF-5 and 


supplemental submission dated Feb. 
8, 1979, by Government counsel). 
By letter of Nov. 2, 1978, the con- 


tracting officer canceled the contract 


as void ab initio on a finding that 
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Ernest Roman, a debarred bidder, 


did have a sanstonal interest in 7 


City Window Cleaners. | 
Findings of Fact and Decision 


In order to ascertain whether the 
Board has jurisdiction to proceed, — 
the Board must undertake to deter- 
mine the validity of the contract 
under which an appeal is brought. 


(P.E.C. Corp., ASBCA No. 14241, 


Dee. 31, 1969, 69-2 BCA 8056 and 
cases cited at page 37,434.) | 
The affidavits of the contracting 
officer and project officer are di- 
rectly in conflict with those of Eve 
and Ernest Roman regarding the 
extent to which Ernest Roman ex- © 
ercised managerial control over City 
Window Cleaners during the bid 
and performance period. However, — 
both Eve and Ernest Roman admit — 
to Ernest Roman’s principal role 
in the conduct of the business of 
City Window Cleaners in the years 
prior to the instant contract, Both | 
claim that this role had ended in the 
months immediately preceding this 
contract and that Ernest Roman’s 
involvement in this. contract was 
solely that of unpaid adviser | to o his 

wife. | 

The syiasnes of record i is oe con- 
tradictory and inconsistent regard- 
ing the ownership and potitral of 


City Window Cleaners, Appellant’s 


bid includes both a signature of Eve 
Roman as owner and the representa~_ 
tion that the firm was a partnership. 
Counsel for appellant identifies City 
Window Cleaners as a partnership. 
in the notice of appeal of Aug. 17, 


1978, but does not identify the. 
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partners, The affidavit of 3 Margaret 
Novak to the effect that Ernest 
Roman hired her to supervise the 
contract work is supported by the 
project manager, Mr. Robert Trip- 
pel. He states that upon calling City 
Window Cleaners on Apr. 26, 1978, 


40 get the job started, he was given 


- Ernest Roman’s home phone num- 


‘per. A. call to Ernest Roman at that — 


‘pumber provided the information 
‘that Margaret Novak would run the 
“job and her phone number. The 
saction of hiring the key individual 
*<o hire employees and to supervise 
performance is a direct and tangible 
involvement in the contract per- 


- formance. We also note that the de-- 


barred firm of Contract Mainte- 
nance Inc., and City Window Clean- 
ers share P. QO. Box 2769 in Eugene, 
: Oregon. 


Some weight must be given to the 
fact that appellant’s threats to pull - 


off the job and the actual abandon- 
ment of performance came immed1- 
ately after the contracting officer 


requested specific information on 


the partnership that was City Win- 
dow Cleaners and Ernest Roman’s 


‘involvement. Appellant did not re-- 


spond to this request and the record 
is devoid of this information. Tf, in 
fact, Ernest Roman is no longer a 


partner in City Window Cleaners, 
appellant could easily prove that by. 


disclosing the partners in the firm. 


The failure to do so raises a strong 
inference that. the ownership had _ 
not changed at the time this con- 


tract was awarded, 


-- [1] Appellant contends that the 


alleged debarment of Ernest Roman: 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[86 LD. 


should not extend to his wife. In an 
unpublished opinion, -B-160179, 
Dec. 12, 1966, (11 CCF 80,837) the — 
Comptroller General wpheld the 
Government’s action to refuse a, con- 
tract award to a wife claiming to 
be sole owner of the company, 
where her son and husband were on 
the debarred list and were con- 
nected with the firm. There, as here, 
she refused to make a frank dis- 


‘closure of the interest of the de- 


barred family members and it was 
found that the possibility of the 
existence of a community of interest 
in the firm was reasonably inferred. 
Similarly, that record did not af-— 
firmatively establish the debarred 


family members’ interest, but the 


Government’s action in considering _ 
the integrity of the bidder’s family 


_ was deemed proper. 


In the circumstances of the in- 
stant case, the failure to disclose the 
ownership of the firm on request, 


the history of common ownership 


of Ernest and Eve Roman, and 
the direct. involvement of Ernest 
Roman in acting under the contract 
have led us to conclude that Ernest 
Roman did have a substantial inter- 
est in City Window Cleaners. 


i [2] At the time the contract was 
awarded, Ernest Roman was on the 


debarred bidders list pursuant to 
GAO decision B-3368, dated Apr. 3, 
1978. In the circumstances present 


here the award to City Window 


Cleaners contravened the statutory | 
prohibition against awarding con- 
tracts to debarred bidders (see un- 
published decision B-150870, June 
17, 1963, of the Comptrolier Gen- 
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June 21, 1979 


oral).2 Recta. the ccuitating 


officer lacked authority to award the. 


- contract to appellant and the pur- 
ported contract was void. Having 
made the award through adminis- 
trative error, being unaware of 
Ernest Roman’s debarred status, 
the contracting officer properly can- 
_ celed the contract as. void after as- 
certaining the facts. 

There being no valid contract 


between the parties, the Board is ' 
without jurisdiction to consider the | 
appeal. The Government’s motion is. 


therefore granted : and the appeal: 1s 
dismissed, 


| fice Lynton, 
_ Adminis tratwe J wage 


et CONCUR! 


Wiram F. tec 
Chief Administrative Judge. 


ALASKA NATIVE DISENROLL- 


MENT APPEALS OF: JAMES ED- 
WARD SCOTT, SR. & ROBERT 


CHARLES ScoTT 


7 TIBIA 157 
Decided June 21, 1979 
Appeals from a decision of an Adminis- 
trative Law Judge declaring -appel- 
lants were improperly enrolled under 
the Alaska Native Claims Settlement 
Act. | | | 
2“Tt. is significant to note too. that the is: 


suance of this purchase order to your. firm 
while it was under debarment, effective Apr. 


24,.1962, under the Walsh-Healy Act.was in © 
contravention of the statutory prohibition in- 


section 8 of the act, 41 U.S.C. 37, against 
awarding contracts to debarred firms. This 
would have been sufficient reason in itself to 
- eancel the purchase order tf the. purchasing 
area had sought to rely upon. it.” 


part, 


“Affirmed | im wae and reversed in 


1, Alaska Native Claims Scttlement 
Act: Enrollment: Metlakatla Natives 


The appearance of one’s name on the 
Metlakatla Indian community rolls of the 
Annette Islands Reserve in 1976 in itself 
is not conclusive of. membership status: 
However, that fact considered in conjune- 
tion with other ‘evidence indicating active . 
involvement and contact with the com- 
munity over the years including the year - 
1970 does not constitute continuous ab- 

sence from the community. | | 


2. ‘Alaska. Native Claims “Settlement | 
Act: Enyollment: Metlakatla ‘Nati vet 


Absent active. involvement ana contact 


- and continuous absence of 2 years prior 


to Apr. 1, 1970, by a minor born outside 
the Metlakatla community and having 
never resided therein ‘constitutes for-_ 
feiture of membership in the community, 
derived solely through a par -e1it member . 


of that community. 


APPEARANCES: Peter A. Danelo, 


Esq, Preston Thorgrimson, Ellis, Hol- 


man & Fletcher, Seattle; Washington, — 
for James Edward Scott, Sr., and Rob- 


ert. Charles Scott, appellants : Bruce. 


‘Schultheis, Esq., Assistant Regional 


Solicitor, U.S, Department of the Inte- 


- Yior, Anchorage, Alaska, for the United 


States of America, appellee, 


OPINION BY CHIEF | 
ADMINISTRATIVE JUDGE 
WILSON 


INTERIOR BOARD OF 
INDIAN APPEALS 


Pursuant | ‘to complaints filed by 
thse United States of America | 


- through the Bureau of Indian Af+ 


"B84. 
fairs, hereinafter referred to as 
appellee, on Mar. 1, 1978, under the 
provisions of 438 CFR Part 4, sub- 
part K, which alleged that James 


.-Kdward . Scott, Sr., and Robert. 


“Charles Scott, hereinafter referred 
“to as appellants, were improperly 
“enrolled under the Alaska Native 
«Claims Settlement Act, a consoli- 
‘dated hearing on the complaints 
was held on May 4, 1977, in Seattle, 
Washington, by Chief Administra- 
tive Law Judge L. K. Luoma. 


_ Thereafter, Judge Luoma in his” 
decision of Dec. 4, 1978, concluded © 


that the appellee had met its burden 


of proof that appellants were mem- 
bers of the Metlakatla community 


as of Apr. 1, 1970, and that they 


were therefore improperly enrolled | 
| under secs. 38, 5, and 19 of the Alaska | 


Native ‘Cisne Settlement Act of 
Dec. 18, 1971, 85 Stat. 688 (43 
—ULS.C. § 1601 (1976) ), and ordered 
appellants’ names stricken from the 
roll of Alaska Natives. | 
‘A timely appeal was filed by ap- 
ypellants. on Jan. 8, 1979, with the 


“Director, Office of Hearings and 


Appeals. The Director, under the 
-guthority of 48 CFR 4.1010 and 
4.704 designated the Board of In- 
‘dian Appeals to decide these cases 
along with all other Alaskan Native 
disenrollment appeals on an ad hoc 
basis. 


Appellants i in support of wee re- 


bers of the community, but upon attaining 


spective appeals allege as follows: 
(1) The complaints should have 
been. dismissed under 25 


mention in the complaints of mem- 
bership in the. Metlakatla. com- 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


| OFR 
-43(h).15(e) because there was no 
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munity as of Apr. 1, 1970, and no 
timely amendment was made of the 
complaints. 

(2) James E. Scott; Sr., forfeited 
his membership in the Metlakatla 
community through his continuous ~ 
absence from the community prior 


to Apr. 1, 1970. 


(3) Robert ©. Scott’s rights 
under the Act were unfairly made 
to depend solely on the member- - 
ship of his father in the Metlakatla 
community; moreover, Robert C.. 
Scott had forfeited his ‘membership 
in the community through his con- 
tinued absence from the comeaumty P 
prior to Apr. 1, 1970. 

The dispute as we see it focuses 
around the interpretation of Article 
2, sec. 6 and Article 2, sec. 4, Part 5 
of the constitution and bylaws of 
the Metlakatla Indian Commu- 
nity.1*? More particularly does it 
involve the interpretation of the 
word “continuous” as it appears 1n 
the constitution and bylaws. _ 

We find no merit in appellants’ 


first contention regarding dismissal 


of the complaints. Under the 
amended regulations (25 CFR 43 » 
(h).15(e), July 20, 1978) the appel- 

1 Article II, Bee 6, ‘provides in relevant 


part: “Continuous absence from Annette Is- 
lands Reserve for two years or longer, unless 


the member so absent shall notify the Coun- 


cil in writing, within such two-year period, 
of his intention to return, shall constitute for- 
feiture of membership in the community.” 

2 Article II, sec. 4, part 5 provides: “Minor 
children of persons so admitted shall be mem- 


their majority they shall, in. order to con-— 
tinue their membership, proceed as set forth 


in Paragraph 3 above.” (Para. 3 referred to 
above reads as follows: 


“In the presence of 
the’ Mayor and Council, the declaration in 
section 2 of this Article shall be read to the 
applicant, ‘and ‘he or she shall sign a copy of 
the declaration before two witnesses.”’) 
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lee had the burden of proving en- 


—rollment in the community on 
Apr. 1, 1970, The appellee at the 


hac alleged and produced evi- 


dence that appellants were enrolled 
in the community as of Apr. 1, 1970, 
and that the complaint was there: 


fore considered amended and in con- 


formity with the new regulations. 
Concerning appellant. James 


Scott’s contention as set forth in. 


item 2 above, we find for the reasons 
_ hereinafter set forth that he was a 


member of the community | as of 


Apr. 1, 1970. 

[1] The fact that James Seott’s 
name appeared on the community’ g 
rolls in 1976 in itself is not. conclu- 


sive of his membership status. How- 


ever, that fact considered in con- 
junction with other evidence indli- 
cating his active involvement and 
contact with the community over the 
years since his enrollment .in 1965, 
including the year 1970, did not. i 
our opinion constitute continuous 
absence from the community, not- 
withstanding. his residence in the 
State of Washington during those 
years. Accordingly, being a member 
of the community as of Apr. 1, 1970, 


he was ineligible for enrollment 


under the Act as found by Judge 


- Luoma whose Sanding to that effect 


is affirmed. 


I Contaron, 30 Recueiie 


Robert Scott presents an altogether 
different situation from that of his. 


father, James Scott. Robert: Scott’s 


purported membership i in the com- | 
munity derives solely. from his — 


being the minor child of: a bata ber, ‘ 
pursuant to the community’s consti- 
tution and bylaws.* : 

It is the contention of ered 
Robert Scott, an adult since Nov. 11, . 
1976, that his rights under the: Act ; 


were unfairly made to depend solely 
on his father’s membership in the . 
community; moreover, that he had _ 
forfeited his membership in™ ‘the 


community through his continuous - 
absence from the community from 
prior to Apr. 1, 1970. Robert Scott 


was born in the State of Washing- | 


ton on Nov. i, 1959, and’ has re- | 
sided there ever since. Unlike his 

father, Robert Scott has not been 
actively involved or in contact with | 
the community. For the foregoing » 
reasons we are in’ agreement with 


his contention that his membership 


in the community was forfeited by 
his continuous absence. prior: to-Apr. | 
1, 1970. Accordingly, we find that. _ 
Robert Scott was properly enrolled — 
under the Act and Judge Luoma’s — 
finding to- the contrary must be 
reversed. | : 
NOW THEREFORE, — virtue : 
of the: authority delegated to. the. 


Board of Indian Appeals ‘and pur- ~ 


suant to 48 CFR 4.704, it'is hereby 
ordered that the order of Dec. 4, 


1978, insofar as it pertains to James — 
| Haward Scott, Sr., is affirmed, and — 
as to that part that: pertains to 
Robert Charles Scott is reversed, 
~and Robert Charles Scott’s name is — 


ordered: reinstated. on the roll of : 


iad Natives, 


8 See footnote 2, supra. 0 


“This secon is ear for the: 


7 ee: 


he setioas HL Witsow,- oe, 
| Ohief Administrative ne : 


L CONCUR: 


Mireur J. ‘SapacH, — 
7 Administrative ae ae 


ee “WESTERN ENGINEERING, 
ab TESA 202 


. from the Feb. 9, 1979, decision of Ad- 
ministrative Law Tndge Joseph E. 


© Me@uire in a temporary relief proceed- 
ing (Docket No. NX9-22-R). The deci- 

_. sion denied. applicant’s request for 

a temporary relief from a notice of vio-. 

| lation issued by the Office of Surface 

‘ Mining Reclamation and Enforcement. 


~ Reversed and Remanded. 


: “ ‘Surface Mining Control and Recla- 


mation Act of 1977: Initial Regula- 


; tory. Program: Generally 


When an interim regulatory provision is 


; . Ambiguous when applied to a particular : 
- operation, and its intended meaning is 
hot clarified by reference to the interim 
“3 ‘Tegulatory.- provisions as whole and 
other pertinent interpretive materials, 


. that provision may be coustrned: in favor 


of .the entity ernie relief from its 
| » Application. | | 


| APPEARANCES; ‘aimed. a Tyler, 
Esg.,. Hagedorn and Tyler, Tell City, 


Indiana, and William T. Bennett, Esq., 


| Wyatt and -Salzstein, ‘Washington, 
D.C., for. ‘Western Engineering, Ine. ; 
Solin: Philip Williams, Esq., Office of 

e Field Solicitor. . 


cr DECISIONS hee Rett DEPARTMENT OF THE INTERIOR» 


; Decided J UNE 22, 1979 
ote Appeal ie Western Engineering, Tne. 2 


(Knoxville), 


(86L.D. - 


‘Michael J. ‘ua, Esq, - Office of the 


Solicitor, and Mareus P. McGraw, As- 


: sistant Solicitor for Enforcement, Office 


of the Solicitor, all for the Office of Sur- 
face Mining a ala and Enforce- 
ment. . a 


| OPINION BY THE INTERIOR 


BOARD OF SURFACE MIN- 
ING “AND RECLAMATION 
APPEALS | aes 


An appeal has been: filed with the 


‘Board by Western Engineering, 


Ine. (Western), from an, “Adminis-. 


: trative Law Judge’s (ALJ’s) denial 
of its application for temiporary re- 
lef from Notice of Violation No. 


79-I1~21-1, issued to Western by the | 
Office of Surface Minine Reclama- 


tion and Enforcement (OSM) on - 
Jan. 


25, 1979, pursuant to sec — 
521 (a) (3) of the Surface Mining 
Control and Reclamation Act of 


1977 (Act).* In this notice, OSM 
- Indicated that Western had failed 


(1) to cause surface drainage from 
three portions of its operation to be 


‘passed through a sedimentation 


pond and (2). to maintain the level 


of suspended solids and pH in dis- 
charges. from two portions of the os 


operation within required limits. | 


Both of these conditions were speci- 


fied as violations of 30 CFR 715. 17 
(interim requirements for the pro- 


tection of the hydrologic. system). Bo 
On Jan. 26, 197 $, OSM) modified the | 


notice to specity additional viola- 
tions of 30 CFR ed. 17. 


“TOL Stat, 445, 505; 30 UB.CA. § 1271(a) 


(3) (West Supp. 1979). All further citations. 


to U.S. CLA, . are: from the (1979 West Supple- 


ment, 


2'The deeuinttonas in 30 CFR, setting forth: 


the initial regulatory program, may also he 


found in 42 FR-62639-62716 (Dec, 13, 1979). 
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he setioas HL Witsow,- oe, 
| Ohief Administrative ne : 


L CONCUR: 


Mireur J. ‘SapacH, — 
7 Administrative ae ae 


ee “WESTERN ENGINEERING, 
ab TESA 202 


. from the Feb. 9, 1979, decision of Ad- 
ministrative Law Tndge Joseph E. 


© Me@uire in a temporary relief proceed- 
ing (Docket No. NX9-22-R). The deci- 

_. sion denied. applicant’s request for 

a temporary relief from a notice of vio-. 

| lation issued by the Office of Surface 

‘ Mining Reclamation and Enforcement. 


~ Reversed and Remanded. 


: “ ‘Surface Mining Control and Recla- 


mation Act of 1977: Initial Regula- 


; tory. Program: Generally 


When an interim regulatory provision is 


; . Ambiguous when applied to a particular : 
- operation, and its intended meaning is 
hot clarified by reference to the interim 
“3 ‘Tegulatory.- provisions as whole and 
other pertinent interpretive materials, 


. that provision may be coustrned: in favor 


of .the entity ernie relief from its 
| » Application. | | 


| APPEARANCES; ‘aimed. a Tyler, 
Esg.,. Hagedorn and Tyler, Tell City, 


Indiana, and William T. Bennett, Esq., 


| Wyatt and -Salzstein, ‘Washington, 
D.C., for. ‘Western Engineering, Ine. ; 
Solin: Philip Williams, Esq., Office of 

e Field Solicitor. . 


cr DECISIONS hee Rett DEPARTMENT OF THE INTERIOR» 


; Decided J UNE 22, 1979 
ote Appeal ie Western Engineering, Tne. 2 


(Knoxville), 


(86L.D. - 


‘Michael J. ‘ua, Esq, - Office of the 


Solicitor, and Mareus P. McGraw, As- 


: sistant Solicitor for Enforcement, Office 


of the Solicitor, all for the Office of Sur- 
face Mining a ala and Enforce- 
ment. . a 


| OPINION BY THE INTERIOR 


BOARD OF SURFACE MIN- 
ING “AND RECLAMATION 
APPEALS | aes 


An appeal has been: filed with the 


‘Board by Western Engineering, 


Ine. (Western), from an, “Adminis-. 


: trative Law Judge’s (ALJ’s) denial 
of its application for temiporary re- 
lef from Notice of Violation No. 


79-I1~21-1, issued to Western by the | 
Office of Surface Minine Reclama- 


tion and Enforcement (OSM) on - 
Jan. 


25, 1979, pursuant to sec — 
521 (a) (3) of the Surface Mining 
Control and Reclamation Act of 


1977 (Act).* In this notice, OSM 
- Indicated that Western had failed 


(1) to cause surface drainage from 
three portions of its operation to be 


‘passed through a sedimentation 


pond and (2). to maintain the level 


of suspended solids and pH in dis- 
charges. from two portions of the os 


operation within required limits. | 


Both of these conditions were speci- 


fied as violations of 30 CFR 715. 17 
(interim requirements for the pro- 


tection of the hydrologic. system). Bo 
On Jan. 26, 197 $, OSM) modified the | 


notice to specity additional viola- 
tions of 30 CFR ed. 17. 


“TOL Stat, 445, 505; 30 UB.CA. § 1271(a) 


(3) (West Supp. 1979). All further citations. 


to U.S. CLA, . are: from the (1979 West Supple- 


ment, 


2'The deeuinttonas in 30 CFR, setting forth: 


the initial regulatory program, may also he 


found in 42 FR-62639-62716 (Dec, 13, 1979). 
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yearn nee a oe ins fact- 
nal- basis for the violations of 30 


- CFR 715.17 found by. OSM.at its” 
- operation 5 rather, in this appeal 
~ Western seeks a reversal of the ALJ 


(1) 


on three alternative grounds: 


| that. Western’ S operations do not. 


constitute “surface coal mining 


_ operations” within the meaning of 


the Act and interim regulations, 
and, thus, are not subject to OSM’s 

authority; ; (2) that the Act does not 
authorize the issuance of a notice of 
violation to an entity that does not 
have a state mining permit; and 


(3) that the notice issued to West- 


ern is void because OSM did not 
provide the regulatory authority 
for Kentucky with an opportunity 
to take appropriate action prior to 
its issuance, We find that since the 


definition of “surface coal mining - 
operations” in the Act. and regula- 
tions is ambiguous as it applies to. 
Western’s operations, and since it.is 


not clear from the provisions of the 
initial regulatory program, taken 


Western’s were intended by the 
| Secretary to be subject to those pro- 


visions, the decision of the ALJ | 


must be reversed, 


the: pl eparation and loading: of wail . 3 


for river barge. shipments, primar-. . 
ily to utilities (Tr. at 16; 49). The. 
“equipment, employed by Western ’ in 


this activity includes a truck scale, 


a double row crusher, a rotary coal — 


breaker, two dump truck feed hop- : 


_pers, various conveyor belts and ve-— ‘ 
hicles, : a barge. used as a loading | 


platform, and a tugboat ( Tr. at 15). 
In the .course of. handling» ‘coal, 
Western sprays it ‘with. water. or. 
takes other measures to. control. the - 
emission of dust, and sometimes © 
crushes it to render its. handling — 
easier for..Western and the con-— 
sumer (Tr. at 173-2021; 41-45). 
Western. receives coal azelustvaly 
from. strip mines, the nearest of 
which is 10. to. 19 miles and. the 
farthest of which. is: approximately | 
50 miles from. its terminal . (Tr. at 
16); Western does not own or lease - 
any coal.mines; nor.does it purchase 


any of the coal it loads for ship- 


ping. rather, the. company, is a.con- _ 


"tract handler of coni) (Te. at, 18; . i 
as a whole, that operations suchas ; 


24-26). | 
On Jan, 23 and 5, 1979, an osu 


: inspector. . “visited . nde ‘inspected | 
Western’s river terminal.: On. the © 
latter day, the inspector issued to ; 


: ‘Western Notice of: Violation - No. pe 


| Factual and Procedual Baskgromd 


Western Engineering, Ine., is a 


_ family-owned, Indiana corporation. 
licensed to do business 3 in the Com-. 


monwealth of Kentucky. The com- 


pany operates a river terminal on 
the .Green River j in: Ohio County, | 
(2) that discharges from’two areas’. 
of Western’s operation do: not meet : 
‘the effluent limitations for’ sus-_ 


- Kentucky. 


Since i974, WW stoked: Pe jada a 
of its river terminal exclusively for: 


79-IJ-21-1,. pursuant: to.sec, 521. 


(a) (3). of the Act. Two. violations: =. 
‘of 30 CFR 715.17 (a) | were indicated. 
in the notice: (1) that. the surface 


drainage - from. three. areas _of : 


Western’s : operation does not, pass ‘= 


through a sedimentation pond and — 
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pended solids and pH. The com- 


‘pany was ordered to abate the vio- 
lating conditions. before. ‘Feb. G 


1979. | ; 
“After” the. notice - was” 


samples taken during the J anuary 
93 and 25 inspections of Western’s 
operations revealed additional vio- 


a lations of the Department’s interim 
effluent limitations for. pH | and 


iron. On J an. 26, 1979, OSM modi- 


fied the January 25 notice to in- 


clude these violations. 


Western filed both an _Applica- - 


tion for Review of the Notice of 
Violation? and an Application for 


Temporary Relief * with the Hear- 


ings Division of the Office of Hear- 

ings and Appeals on Feb. 6, 1979. A 
: hearing on. the latter application 
was held on Feb. 9, 1979, in Evans- 
ville, Indiana. At te esncion of 
this ‘hearing the ALJ ruled from 

the bench and denied Western’s re- 
quest for temporary relief. On Mar. 
47,1979, the ALJ issued a written de- 
: cision. confirming his bench ruling. 





3 This épotteation was filed: pursuant to 43 


oe CFR. 4.1161, The regulations in 43.CFR, gov- 


a erning procedures for: hearings and- appeals, 
can also be ‘found in. 430 FR BERTG-84400 
. (Aug. 3, 1978). 


*This- application was filed pursuant to 48 | 


CFR 4.1261. 
5 The ALJ 's findings and order “are . recorded 
| in the transcript of the hearing’ at 129~30: 
-“t, On or about January 23, 1979, applicant. 
Western - Engineering, . Incorporation, [sie] 


was engaged in ‘surface coal: mining opera- 
as that term is defined in Section 701 
(28) "of ‘the Surface Mining Control and — 
Reclamation Act. of reais (30 U. 8. Code ‘1291 


tions’,. 


(28)). 


ha oz On ¢ or about january: 23, 1979, applicant, . 
Western: ‘Engineering, Incorporated, was’ ‘Op-- 


erating under. and subject:to the provisions 
of the Surface. Mining Control and Reclama- 
tion Act of 1977 (Public Law 95-87, = that’s 


Public Law, PL 95~87,,— and. 91.. ‘Stat. 468, 


30 U. 8. Code 1201 et sequitur. ) 


"DECISIONS oF. THE DEPARTMENT OF THE 


sevioa: : 
7 laboratory analysis of several water 
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On Mar. 7, 197 9, Wetorks filed 
with the Board its Notice of Appeal 


from the decision of the ALJ. The 


Board ordered expedited briefing 
of the matter; Western filed its 
brief on Mar. 19, 1979, and OSM 
filed a reply brief on Mar. 80, 1979. 

The Board granted subsequent mo- 
tions by each of the parties to file 


- supplemental briefs, which were re- 


ceived by the Board, Apr. 18, 1979, 
from Western, and Apr. 27, 1979, 
from OSM. On May 24, 1979, the 
Board heard oral argument on the 


matter. 


—_.. 


m6; Notice. of violation 79-11-21-1, dated 
January 25, 1979 and amended on January 26, 
1979 alleges that the applicant firm has vio- 
lated 30 CFR 715.17 in a matter specifically 
set forth, therein. 

“4. The Secretary or his authorized repre- 
sentative has not ordered a cessation of sur- 
face coal mining and reclamation operations 
or the portion thereof relevant to the condi- 
tions, practices or violations alleged in Notice 
of Violation 79--II-21—1, nor has the applicant 
firm ceased, slackened or modified. its coal 
mining operations as a result—as a direct or 
indirect result of the issuance of said notice 


. of violation. 


“S,.In support of its application: for tempo- 


. Yary relief, the. applicant firm has failed to 
show that there is a substantial likelihood 


that the decision herein would be favorable’ | 
to the applicant firm. 
“§, Similarly and also in support of its ap- 


plication for temporary relief, the applicant 


firm has failed to show that the granting of 
such relief will not adversely affect the health 
or safety of the public or cause significant, 

imminent environmental harm to land, air or 
water resourecs. 

' “The order being entered. then will endl! as 
follows: Based upon the testimony adduced 

at the Hearing conducted on February 9, 1879 


by the undersigned in Evansville, Indiana, @ 
location within the locality of the permit area 


and one which was selected by applicant firm’s 
counsel, on applicant firm’s request for a tem- 
porary relief and a Hearing in which both 
parties were granted an opportunity to be 
heard, the applicant | firm’s application for 


‘temporary relief is herein denied. Further ad-_ 


ministrative proceedings in the matter. of the 
violations alleged in. notice of, Violation 79- 
II-—21-1, are in order and an evidentiary hear- — 
ing.-in. connection,. therewith, will be subse-. 
quently scheduled. oA 
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Lssues — 


There are three issues presented 


on appeal. The first is whether 
Western’s river terminal operations 
constitute “surface coal mining op- 
erations” within the meaning of 
this term as.it is used in the interim 
regulations; the second is whether 
OSM has authority to issue a notice 
of violation to an entity which does 
not hold a State mining permit; 


and the third is whether sec. 521(a) 


(1) of the Act requires, during the 
initial. regulatory program, that 


OSM notify the State regulatory 


authority at least 10 days prior to 
issuing a notice of violation. _ 
Discussion and Conclusions 
[1] Western’s principal argu- 
ment in support of Its appeal, and 


that which was the focal point of 
the hearing and oral argument, is 


_. that its river terminal operations 


are not “surface coal mining opera- 


tions” within the meaning of this. 


term in the Act and interim regula- 


tions. Thus, the starting point for 


our analysis is the definition of this 


term set forth in the interim regu- 


lations at 30 CFR 700.5: 7 


(1) Activities conducted on the surface 
of lands in connection with a surface coat 


mine or subject to the cS of | 


§ Because of our holding with respect to the. 
principal issue presented in this appeal, we 
do not reach in this decision the other issues 
presented, except to note that the operation 


of sec. 521(a)(1) of the Act during the ini-. 


tial regulatory program is controlled by our 


recent decision in Dayton Mining Co., Ine.. 
and . Plateau, Ince., - IBSMA oe 86 IL.D. eee 


(1979). . 

7 Hesentially the same ‘definition of series 
face mining operations” appears in the Act in- 
sec. 701(28), 91 Stat. 445, 516, 30 U.S.C.A.. 
§ 1291 (28). 
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Section 516 surface operations and sur- 
face impacts incident to an underground. 
coal mine, the products of which enter 
commerce or the operations of which di- 
rectly or indirectly affect interstate 
commerce. Such activities include exca- 


vation for the purpose of obtaining coal 


including such common methods as con- 
tour, strip, auger, mountaintop removal, 
box cut, open pit, and area mining, the 
uses of explosives and blasting, and in 
situ distillation or retorting, leaching or 
other chemical or physical processing, 
and the cleaning, concentrating, or other 


processing or preparation, loading of coal 
for interstate commerce at or near the 
mine site: provided, however, that such 


activities do not include the extraction of 
coal incidental to the extraction of other 


.minerals where coal does not exceed 162% 


per centum of the tonnage of minerals 
removed for purposes of commercial use 
or sale or coal exploration subject to Sec- 
tion 512 of the Act; and (2) The areas 
upon which such activities occur or 
where such activities disturb the natural 
land surface. Such areas shall also in- 
clude any adjacent land, the use of which 
is incidental to any: such activities, all 
lands affected by the construction of new 
roads or the improvement or use of exist- 
ing roads to gain access to the site of 


such activities and for haulage and exca- 


vation, workings, impoundments dams, . . 
ventilation shafts, entryways refuse 
banks, dumps, stockpiles, overburden 
piles, spoil panks, cum [sie] banks, tail- 


ings, holes or depressions, repair areas, 


storage areas, processing areas, shipping 
areas and other areas upon which are 
sited structures, facilities, or other prop- 
erty or material on the surface, resulting 
from or incident to such activities. [Ital- . 


‘ies supplied.] 


The activities suinuaned by this defi- 
nition are, in general terms, those 

“conducted on the surface of lands 
in connection with a surface coat 
mine * * *, the products of which 
enter cemitaeves or the operations of 
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which directly or indirectly affect 


interstate commerce.” (Italics sup- 
plied. ). The definition also embraces 
the areas of land “wpon which such 
“activities occur” and those areas 
“otherwise - disturbed by “such ac- 
“tivities. 

‘The phrase “in connection with a 
| -surfiace coal mine” apparently. sup- 
plies a basic parameter for a de- 
termination as to the types of 

activities and areas of land which 


comprise “surface coal mining Op- - 


erations.”.* This phrase, however, 1s 
— not expressly defined in the Act or 
“interim regulations, and the sen- 
tence of the definition which pro- 
vides Te of activities con- 
ducted | 
surface. a mine” 1s rather inef- 
fectively drafted: - 


Such activities include excavation for the 
purpose of obtaining coal including such 
common metheds as contour, strip, auger, 
mountaintop removal, box cut, open pit, 
and area mining, the uses of explosives 
and blasting, and in situ distillation or 
-retorting, leaching or other chemical or 
physical processing, and the eleaning, con- 
_ centrating, or. other processing or prep- 
aration, loading of coal for interstate 
«commerce at or near the mine stte: * * *, 
s{Italies, supplied.] — 


“Were this sentence | more clearly 
sstructured, we might more easily 
wely on it to determine whether the 
-voal processing activities conducted 
by Western, geographically inde- 


pendent from any particular coal» 


8 Western does not receive any coal from 
underground coal. mines; therefore, we omit 


fin our discussion reference to the language: 


“or subject to the requirements of section 516 
 -purface operations and surface impacts inei- 
dent to an underground coal mine. ” 30:CFR 
700, ae ean 
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mine, were meant by Congress and | 
the Secretary to be considered 
“surface coal mining operations” in 
and of themselves. As the sentence 
stands, however, its language ad- 


‘mits both to the reading that the 


words “other processing or prepara- 
tion” are modified by the words “at 
or near the mine site” and the read- | 
ing that such activities are not syn- 
tactically connected to this quality- 
ing phrase.° 





#Tt is OSM’ 3 position that the language of 
the definition which embraces Western’s ac: 
tivities is: “or other processing or prepara- 
tion, loading of coal for interstate commerce 
at.or near the mine site.” See OSM’s Brief, 
filed Mar. 30, 1979, at S. (It was established 
at the hearing that "Western crushes and loads. 
coal in preparation for its shipment in inter- 
state commerce, See Tr. at 16-18 ; 41--45.) As 
the text of our opinion suggests. we agree 
with OSM to the extent that if any part of 
the subject sentence may he said to embrace 
Western’s activities, it is that part cited to 
us by OSM... 

According to OSM, Western’ s activities 
thay be said to be conducted “at or near” the — 
mines from which the company receives coal, 
because the operators of these mines have 
voluntarily chosen to send their coal to West- 


_ern’s facility rather than somewhere else. 


OSM’s Brief, fled Mar. 30, 1979, at 10. We 
find the criterion of “economic incentive,” 
suggested by OSM’s argument, not supported 


‘Dy the interim regulations as the basis for 


determining whether a given activity is lo- 
cated “at or near the mine site.” 

Alternatively, OSM argues that the phrase 
“at or near the mine site” modifies only the _ 
words “loading of coal” and not the full 
phrase: “the cleaning, concentrating, or other’ 
Processing or preparation.” OSM’s Brief, filed 
Mar. 30, 1979, at 10, Thus, OSM would exer- 
cise. authority over Western's operations, 
based on the company’s “processing”? or 
“nreparation” activities, withont regard to 
the geographicai relationship between those 
and any surface coal mines. In support of 
this proposition, OSM relies heavily on ceér- 
tain comments published in the Preamble to 
the permanent regulations. See id. at 10-11; 
OSM’s Supplementai Brief, fled ADE aT, 1979, 
at 2-4, 

‘We do not find the provisions of the perma- 
nent regultaions “persuasive or even releyant . 
in the context of this appeal. To begin with, 
they were not: published in their final form 
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Because of the ambiguous qual- 
ity of the definition of “surface 
coal mining operations,” we have 


looked to the legislative history of 


the Act and to the interim regu- 


latory provisions as a whole: to as- 
certain whether the Secretary in- 
tended that activities such as 


Western’ s be treated as surface coal 


mining operations. In this examina- 
‘tion, we have found the legislative 
history to be of no appreciable 
aid 2° and the interim regulations, 


until Mar. 18, 1979 (44 FR 14902-15468), 


whereas the notice of violation under our re- 


view was issued on Jan. 25, 1979. Thus, West- 
ern did not have the benefit of interpretive 
comments contained in the Preamble to the 


permanent regulations when it engaged in the 
activities which are the subject of the notice | 


of violation. Moreover, we note that there are 
' differences between the permanent regulatory 
provisions and the interim regulatory provi- 
sions which reflect the interpretation of the 
definition of “surface coal mining operations” 
which is implemented in the former, See com- 


ment 8, 44 FR 14915 and 44 FR 15377 (Mar.. 


18, 1979) (to be codified in 30 CFR 785.21). 
10 Among the contents of the legislative his- 


tory of the Act that have been considered by 


the Board, in this context, is a portion of 
the House Report for H.R. 2 (cited to us by 
OSM in its Brief, filed Mar. 30, 1979, at 11- 
12) which provides: 

‘“AL.R, 2 is the descendent of a number of 
bills dating back to the 92d Congress. Al- 
though the Congress passed two bills (in the 


93d and 94th Congresses), both met a Presi-— 


dential veto. As new environmental problems 
were identified and mining practices evolved, 


the bills were amended so. that.it can be ra- 


tionally. asserted that H.R, 2 now benefits 
from 8 6-year evolution being ‘fine-tuned’ and 
updated as it moved through the legislative 


process. The fundamental concept of ‘the strip | 


mining bill’; however, has remained constant. 


Thus H.R. 2 is like its predecessors in that 


it would enact 2 set of national environ- 
mental performance standards to he. applied 


to all coal mining operations and to be en- | 


forced by the State with backup authority in 


the Department of the Interior. More specifi-. 


; cally, H.R. 2 will implement a national system 
of coal mining regulation by—_ 


‘““(1). Covering all coal surface mining (con- 
tour, mountain-top, area stripping and. open- 


pit operations) and the surface impacts. from 


underground mines and 
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as a whole, do not provide us with 
conclusive guidance as to the nature 
of the “connection” with a surface 
coal mine which the Secretary in- 
tended to have trigger the applica- 
tion of the interim performance re- 
quirements. We have decided to 
resolve these ambiguities in favor — 


of Western, rather than burden 


that company with the assumption 
that the Secretary intended that 
activities such as those it conducts. 
should be subject to the perform- 


ance standards of the initial regu- 


latory program. aa 


<eoal processing ¢ 
*# %.97 FLR, Rep. No. 95~218, 95th Cong., 
ist Sess. 57 (1977). |. 

This language does refer 46 “egal. processes 
ing’? as being within the coverage of H.R. 2, 
from which the Act directly emanated, It does 
not, however, establish that coal processing ~ 
which does not ocenur as part of the complex 
of activities which physically make up a par- 
ticular coal mine site is governed by the pers | 
formance provisions of the Act and interim 
Tegulations. See alse n. 11, infra. : 

-i While many of the performance require- 
ments of the interim regulations, when read 
in isolation, appear suited to the types of ac 
tivities conducted by Western—as a means of . 
controlling the environmental impact of those 
activities, see, ¢.g., 30 CFR 715.17, which is 
the provision Western was cited for violat- 
ing—~ many others appear to. have as their . 
yeference points coal mine sites, See espe- . 
cially 30 CHR 715.11(b) and (c) which set 
forth part of the general performance obliga- 
tions apparently applicable to at surface coal. . 
mining operations, including the requirement . 


that copies of a Mine map be submitted to the | 


state regulatory authority and OSM}, , 

2 See Cole v. Young, 351 U.S. 5386, 556 
(1956) 5 #7. vy. Atlantic Richfield Co., 567 . 
F.2d 96, 103 (D.C, Cir, 1977) ; Tobin v. Ed-. 
ward S.. Wagner Co., Ine., 187 F.2d 977, 979° 
(2d Cir. 1951), wherein Circuit Judge Frank 
stated : 


“Beginning at least with Aristotle, it ‘has _ 
often been - recognized that, as a legislature 


cannot foresee all possible particular instances. 


to which legislation is to apply, it must there- 


fore be reasonably so interpreted to fill in 


gaps, * * * But when the legislature dele* 
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For the foregoing reasons, we 


hold that Western’s river terminal 


operations do not constitute surface 
coal mining operations. We there- 


fore reverse the ALwJ’s decision and 


remand this case to the Hearings 
Division for action consistent with 
this decision. . 


Irarine G. BARNES, | 
Administratiwe Judge. 


Mervin J, Mirkin, 
Admimstrative Judge. 


Wit A. Irwin, | 
Chief Administrative Judge. 


gates to an administrative official the author- 
ity, by ‘sublegislation’, to issue regulations, 
in order to fill in those gaps, then the regula- 
tions, precisely because they particularize,. 
ought not be as generously interpreted as the 


statute. In fairness to the regulated, the pro-— 


visions of the regulations should not be 
deemed to include what the administrator, 
exercising his delegated power, might have 
covered but did not cover. so SO de (Footnote 
omitted.) 

‘This is not to suggest that mere ambiguity 
alone will yield the same result. We are mind- 


ful of what the Supreme Court stated in - 


Achili v. U.8., 853 U.S. 878, 379 (1957), 


“Tolur duty is to give coherence to what Con-— 


gress has done within the bounds imposed by 
a fair reading of the legislation.’ In this 


search for coherence, administrative construc- 


tion of ambiguous provisions is entitled to 
great weight. Consumer Life Ins. Co. v. U.S.; 
524 W.2d 1167, 207 Ct. Cl. 638 (1975), aff'd, 
430 U.S. 725 (1977) ; Continental Cas. Co. v. 
U.S. for Use and Benefit of Robertson Lumber 
Co., 305 F.2d 794 (8th Cir. 1962): cert. 
denied, 371 U.S. 922 (1962). The “adminis- 
trative construction” in the present context 
is the construction adopted by this Board, un- 
less the Secretary changes the disputed provi- 
sion. It is our responsibility, just as it is the 
Court’s, to give “coherence * * * within the 
bounds imposed by a fair reading of the leg- 


islation” to ambiguous enactments and regu-_ 
lations. In discharging that duty we can and 


will attempt to resolve ambiguities by examin- 
ing other evidence of intent. However, when 
all aids to construction do not eliminate this 
ambiguity, as they did not in this case, a sim- 
ilar resolution should not: be surprising. 
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FRANK RULLAND 


41 IBLA 207 | 
Decided Fike 27. 1979 


Appeal from decision of the Fairbanks 
District Office, Bureau of Land Man- 


agement, rejecting in part Native al- 


lotment application. F-14641, 
Set aside and remanded. 
1, Administrative Procedure: Gener- 


ally—Alaska: Native Allotments— 
Contest and Protests: Generally— 


- Hearings—Rules of Practice: Govern- 


ment Contests 


Where the Bureau.of Land Management 
(BLM) determines that an Alaska Na- 
tive. allotment application should. be re- 
jected in part because the Native did not 
use all of the land applied for, the BLM 
shall initiate a contest proceeding pur- 
suant to 45 CFR 4.451 ef seq. 


2, Alaska: Native Allotments— 
Alaska: Navigable Waters—Alaska: 


Statehood Act—Alaska: Tidelands— 


Public Lands: Generally—Submerged 
Lands—Submerged Lands Act: Gen- 
erally 


Federal title to land may be jose - ero- 
Sion, and land which has become sub- 
merged under water is no longer subject 
to disposition under the Alaska Native 
ANlotment Act. The fact that an Alaska 
Native may have used, occupied, and filed 
an application for such land when it was 
dry does not prevent the loss of Federal 
title to that land by’erosion. Neither the. 
Alaska Statehood Act nor the Submerged 
Lands Act prevents the passage of title 
to such land to the State. 


APPEARANCES: Carmen L Massey, 
Esq., Alaska, Legal Services Corp., for 
appellant. 


ep RANK RULLAND 
| June 27, 1979 


OPINION BY ADMINISTRA- 
. TIVE JUDGE THOMPSON 


_ INTERIOR BOARD OF LAND 
_ APPEALS 


F sank Rulland has spend 
from a decision, dated Sept.. 16, 
1975, of the Fairbanks District Of- 


fice, Bureau of Land Management. 
(BLM), which rejected in part. his 
Native allotment application F-. 


- 14641, which had. been filed pur- 
suant to the Alaska Native Allot- 


- ment Act, ch. 2469, 34 Stat. 197. 
(1906) (repealed 1971). The deci- 
sion considered appellant’s appli- 
cations for two parcels of land: 


Appellant’s application for Parcel 
A included 125 acres, but the Dis- 


trict Office found that Mr. Rulland. 
was only using a:small part of Par- 
cel A and allowed only 40 acres. The | 


District Office rejected the applica- 
tion for Parcel B because the field 


report indicated that the land was . 
- completely under the water of the 

‘Beaufort Sea and that the land now © 
belongs to the State of Alaska pur-. 


- suant to the Alaska Statehood Act, 


72 Stat. 389 (1958), which gave the” 


State title to such submerged land 


_ as defined in the Submerged Lands 


Act, 43 U.S.C. §§ 1301-43 (1976). 


1} While this appeal‘ was. pend- — 


ine the United States Court of Ap- 


peals for the Ninth Circuit: ruled 
that “Alaska Natives who occupy 


and-use land for at least five years, 


in the manner: specified.in the [Na- 
tive, Allotment] Act and the regula- 
| are entitled to due process, 
| in the adjudication of their appli: ; 


tions,” 


| supra... 


cations for wliseaecae of that land. | 
Pence v. Kleppe, 529 F.2d 135, 141— 
42, (9th Cir. 1976). The Department , 
implemented this mandate. by re- 


quiring BLM to ‘initiate a. -contest : 
giving an applicant. notice of the | 


charges against, his/her application — 
and an. opportunity. to appear. ata 


hearing to present favorable evi- — 


dence: prior to rejection of the ap- 


plication because of. insufficient use - 


and. occupancy. Donald. Peters, 26. 
IBLA 235, 83 ID. 308 (1976), sus- 
tained on reconsideration, 98 TBLA- 
158, 83 I.D. 564 (1976). Those con- 
test procedures are set forth at 43_ 


CFR 4451-1 to 4459-9, In Pence 


v. Andrus, 586 .F. 2d 733 (9th Cir. 


1978), the court held that these pro- 


cedures comply with the due process. : 
requirements mandated in Pence v. 
Kleppe, supra. Consideration of ap-. 


- pellant’s appeal was stayed pending © 


resolution of the issues raised 1 in the 


Pence litigation. | 


The: re] jection of. Parcel B an the. 
partial rejection of Parcel A were 


predicated on factual determina- - 
tions. The applicant has not. had an. 
| opportunity to submit: evidence: on | 


these factual issues ata hearing. The 


cases must therefore. be remanded 
to the Bureau for ‘readjudication. - 
Where it-is determined that the ap- 
plications should still be rejected in 
whole or in part because of the fail- . 
ure of the record:to establish the ap- 
-plicant’s use and: occupancy of the — 
land as required by statute and feg- 
ulation, BLM should initiate a con- 
— test: pr oceeding 3 in accordance with. 


our decision in Donald Peters; — 
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BL With respect to Pavel B, ap- 

| pellant asserts that even if the land 
eroded, “his claim of entitlement 


arising from his. prior use and oc- 


. cupancy was preserved by various — 


° provisions of the Submerged Lands 
< Act and the Alaska Statehood Act. , 


Appellant ‘pointes io. a. ‘provision of the 
: Alasia - Statehood’ Act in which the United 
States and, Alaska disclaimed right and ‘title 
to land: ‘held’ by. the United States in trust for 
the ‘Natives. Appellant further cites’ a provi- 
gion of the. Submerged. Lands Act, 43 U.S.C. 
§ 1315 (1976), Which provides that nothing 
. in the statute shall affect rights which may 
st have. been acquired under any other law of 
the United States. He points. to another pro- 


. Vision, 43 U.S.C. § 1313 (b)- (1976); which ex-. 


F ‘eludes from those | lands. granted to a State 
any lands . beneath navigable ‘waters held. for 


- the benefit of any tribes, band, or group of | 


Indians. or for individual Indians. However, 


appellant has initiated no interest: which is 
_ Rot. subject:ta loss by erosion.: Indeed, even if. 


a patent. had been issued while the iand was 


ba lost by. erosion. : 

The issue Imay be more ‘fully appreciated if 
-the. basic law governing . title to submerged 
land is set forth. It has been long recognized 
that prior to. the admission of a State to the 
Union, “the United. States holds title to the 


lands beneath navigable waters in trust for the . 


future state.. Shivley v. Bowlby, 152 U.S. 1,.49 


(1894) 5 Pollard ‘V. Hagan, 44 U8. (8 How: yO 


“B12 (1845); Young. yY. Lown of Juneau, 4 


Alaska 372, (1912). When térritories became 
States, they received title to submerged land 


~ just as the original states held title to their 
‘submerged lands. See Shivley Y. Bowiby, supra. 


. Thus, . the Submerged. Lands Act confirmed the 


title of submerged. lands in existing states and. 
defined the title that future states. would ac- 
Quire. Even though'the land was kept in trust 


for future: states, a number of cases recognize 


that prior to. admission of the state, the Goy- 


-ernment may reserve. lands. beneath ‘navigable 
Waters so that they do not pass to the state © 
upon attainment of statehood, Choctaiv Nation ~ 
¥ Oklahoma,’ 397. U.S. 620° (1970) ; United. 
— States v. City of Anchorage, 487-F.2d 1081 


(9th Cir, 1971); Moore vy. United States, 157 


F.2d 760 (9th: Cir, 1946). In each’ case, the 


court found an intent to reserve land beneath 
~ navigable waters in. the instrument of con- 


veyance or reservation. “These. eases eontrast — 


_ with the instant case where - there is no in- 


~strument: where such an intent ean be found, | 


AB we noted inthe: body: of the opinion, recog- 


“nition of such an exception would not be con-— 
‘sistent with the intent of the Native. Aliot- 
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‘He asserts that if his land eroded, 


this occurred only after he had © 


earned his right to it by use and oe- 


cupaney and after he had filed his 


application. However, it is not by 
virtue of the legislation that the 
land is no longer subject. to disposal | 


under the Native Allotment Act. 

Rather, this result follows from the 
application | of the’ common law 
principle that Federal title to pub- 


- lic land may be lost by erosion. J. 
MM. Jones Lumber Co., A-80761, 74. 
LD. 417 (1967); see generally 65 


C.JI.S.. Navigable Waters § 87 
(1966). Courts ‘have applied the 


concepts of erosion, accretion, and 


avulsion, making clear that these 
principles were not suspended by 
the Submerged Lands Act or the 


various statehood acts. See Oregon 
exrel. State Land Board v. Corvail-- 
bis Sand and Gravel Co., 429 U.S. 
868 (1977); Bonelli Cattle Oo. v. 


Arizona, 414° U.S. 313. (1978) ; 


Hughes v. Washington, 389 U.S. 
290 (1967).° Such principles are no 


less applicable in. Alaska. See Son-_ 


dra L. Lough, 25 IBLA 96. (1976). 


_ Furthermore, it would not be ap- 


propriate to — ere m- 





* Bonellt, supra, had held. that Federal com- 
mon law rather than State law was to be ap- 


plied in a dispute between Arizona and a land 


holder in that - State involving @ question. of. 


. title to land which had been the bed of a 


navigable river. Corvallis, supra, overruled 


Bonelli on this point, and held that state law 


rather than Federal law controlled. Oorvatiis 
does not preclude the application of Federal 
common law to lands bordering" on OCeans,: see 


* Hughes v. Washington, supra, or to questions: 


of title to public lands. See David A, Provinse, 


 35-IBLA 221, 85 LD. 154 (1978). 


The only. -possibility that’ submerged lands 
might be retained in Federal ownership is. if 
such lands were: “clearly. embraced within a. 
Federal | withdrawal prior to ‘and: at the. time’ 


of statehood. See Solteitor's Opinion, 86 LD. 
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anided ina Native figment appli- 


cation are somehow. excepted from | 


. the application of these common law 
principles. The type of use and oc- 


cupancy which the Native Ailot-_ 


ment Act sought to protect can no 


longer be enjoyed if the lands are | 
submerged. Even if title to the land — 
remain in the United States, this 


same reasoning would impel the re- 


jection of the application pursuant. 
to the Secretary’s discretionary au- 


thority under the Native Allotment 
Act, because granting an allotment 


for submerged land would be incon- — 
sistent with the intent and purpose’ 
of that statute. If appellant. dis- 


putes the factual determination that 


this factual issue may be considered 
at the hearing. 

~ We are not ruling at this time on 
the adequacy of appellant’s asserted 


use and occupancy as required by. 


the. Native Allotment Act. Resolu- 
tion of legal issues related to that 
question will best be made after the 


hearing where all the facts have i 
_ been ascertained. The facts.should — 
~ establish ‘the type and extent of the 


use, whether others may have used 
_ and. occupied the Jand, whether 


tial period from the time asserted to 
the. date of the application, and all 
other matters which would show the 
factual basis for ascertaining 


whether compliance with. the pre- - 


conditions for granting a Native 
allotment have been satisfied. 


BLM should afford Abies: of the | 


initiation of the contest proceedings 


to the State of Alaska and any other 
person or entity which may possibly 
have a conflicting i interest in one 
land. 7 | ss 
Therefore, pueuant to the au- 
thority delegated to the Board of 
Land Appeals by the Secretary of © 
the. Interior, 43 CFR 4.1, the deci- 
sion appealed from is set aside and 


the case remanded tor further 
ee RCaeer: | 


Joan B. ee 
Administrative J udge. 


We. CONCTR: 


Jamus 1. Bursxt, 


Administrative Judge. 


Newton FRISHBERG,; st 


Chief Administrative Judge. 


FLOYD I. ANDERSON, SR, 
41 IBLA 280 


Decided June 28, 1979 7 
Appeal from deeision of Alaska State 


‘Office, Bureau of Land Management, 
rejecting Native allotment application — 


. enw | AA-8052, 
there may have been a failure to. 


substantially continue to use or oc- 
_ cupy land or an abandonment of the. 
land by the applicant for a substan- 


Affirmed. 


a: Alaska: Native Nice Gs 


ments on Public Lands—Withdrawals 
and Reservations: Generally —With- | 
drawals and. _Reservations—Effect of 


A Native allotment applicant, who was 


5 years old at the time when the land 
was withdrawn from ‘all forms of. ap- | 


propriation, ig. properly deemed to be 
incapable as a matter of law of having 
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exerted independent use and occupancy 
of the land to the exclusion of others 
prior to the withdrawal and conse- 
quently the allotment ‘application is prop- 
erly rejected. 


9, Alaska: Native Allotments—Settle- 


ments on Public Lands 


An allotment right is personal to one 


who has complied with the laws and regu- 
a Native allot- 


lations, An applicant for 
ment may not rely or tack on use and 
oecupaney of the land by his ancestors 
to establish his right. 


3, Alaska: Indian and Native Af- 
-fairs—Alaska: Land Grants and Selec- 
tions: Applications—Indian  Allot- 


ments on Public Domain: Lands Sub-— 
ject to—Indian Allotments on Public 


7 Domain: Settlement 


Settlement. on land in Alaska oni is. 


subject to a grazing lease issued under 
the Alaska Grazing Act of Mar. 4, 1927, 
43 U.S.C. §§ 316, 316a-38160 (1976), does 


not ereate Jany rights by virtue of such — 
settlement under the Alaska Native Al- . 


lotment Act, 43 U.S.C. §§ 270-1 to 270-3 


(1970), repealed by 43 U.S.C. $1617 — 


(1976), since such land is segregated from 
adverse appropriation at least until the 
Department takes action. to cancel the 
grazing lease pro tanto, but the grazing 


lease does not preclude. the filing of a 


state selection application which, when 
filed, segregates the land from all ap- 


propriatiou based upon settlement or. 


location. 


‘4, Administrative Procedure: Hear- 


| ings—Evidence : Generally—Hearings 


Where legal conclusions ‘are reached in 


an appellate decision | upon * undisputed 
- facts, and there has been no proffer of 
further facts which could compel dif- 
ferent legal conclusions, no useful pur- 
pose would be served for a ‘hearing, and A. 


request therefor is properly denied. 
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APPEARANCES: Mathew D. Jamin, - 
Esq., Alaska Legal Services Corp., 
Kodiak, Alaske, for appellant. | 


OPINION BY ADMINISTRA- 
TIVE JUDGE FISHUAN 
INTERIOR BOARD OF LAND — 

| APPEALS 

Floyd L. Anderson, Sr., has ap- 
pealed from a decision dated Dec. 
12, 1975, by which the Alaska State 
Office, Bureau of Land Manage- 
ment (BLM), rejected his Native 
application AA-8052, 
filed for fractional SW14NW% 
sec. 29, T. 26 S., R. 20 W., Seward 
meridian, ‘Alaska, pursuant to the - 
Native Allotment Act ef May 17. 
1906, as amended, 48 U.S.C. § 270-1 
(1970), (repealed, except for pend- 
ing applications, by sec. 18(a), 
Alaska Native Claims Settlement — 
Act of Dec. 18, 1971, 43 US.C. 
$1617 (1976)). 

The BLM decision recited that 
the Native Allotment Act apples — 
only to vacant, unappropriated and 
unreserved public lands in Alaska, 


and where lands have been segre- 


gated or withdrawn, allotment may 
only be made where the Native 
made.substantial use and occupancy” 
of the land for at least 5 years prior 
to the effective date of the segrega- 
tion or withdrawal, and that the 
land sought by Anderson was with-. 
drawn by Exec. Order No. 8344 of 
Feb. '10,-1940, from appropriation 
under the public land laws. The 
Executive Order did not prohibit 
issuance of a grazing lease under the 
Act of Mar. 4, 1927, 43 U.S.C. 
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88 316, 316a-3160 (1976); such a 
grazing lease, A 084760, was issued 
wan, 1, 1957, to one DeWitt W. 
Fields. PLO No, 2417 of June 26, 
- 1961, revoked Exec. Order No. 8344, 
but did not open the land within 
any grazing lease to operation of 
the public land laws. Such lands re- 
mained as appropriated and segre- 
gated from entry until such time as 
they are classified as suitable for 
disposal under the panne land 
laws, 

The State of Alaska filed State 
selection application A 056426 and 
amended it as of Oct. 29, 1963, to 


embrace all available land in T. 26 


S., R. 20.W. The grazing lease of 
Fields did not preclude the State 
selection as the State would accom- 


modate the existing Federal graz- 


ing lease by replacement with a 
State lease. Harold J. Naughton, 
3 IBLA 287, 78 I.D. 800 (1971). 

[1] As the land in issue has not 


‘been open to settlement at any time 
since Feb. 12, 1940, Anderson could — 


initiate no right thereto by settle- 
ment, use or occupancy commenced 
after that date, so his use and occu- 
pancy after 1961, as alleged in his 
application, may not be reconnized. 
Further, it was pointed out that as 
en was born May 28, 1934, he 
could not have made any recogniz- 
able use of the land before it was 
withdrawn in 1940; Even taking ap- 
_pellant’s claim:of occupancy at its 


face value, we cannot agree that it 


vested him with any rights to the 


Jand at issue. At: the time of the 
withdrawal-of Feb. 12, 1940,-appel-. 
jant was 5. years old. We hold that: 
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1979 a 
as a matter of law he was too young 
to have exerted independent. use and 
occupancy of the land to the exclu- 
sion of others prior to the with- 
drawal and consequently his appli- 
cation must be rejected. James &. 
Picnalook, Sr, 22 IBLA 191 
(1975); Hmma lv ses, 21 IBLA 264 
(1975). | 

In Susie Ondola, 17 IBLA 359 
(1974), we held that: “Assertions 
to the effect that a child two years 


of age exerts independent control 


and use of land, to the exclusion of . 
her parents, siblings and others flies 
in the face of reason. Helen 
F. Smith, 15 IBLA 301 (1974) ; 
Arthur C@. Nelson, 15 IBLA 76 
(1974) .” 

In Minnie I. Wharton, 4 IBLA. 


(287, 79 I.D. 6 (1972), rev'd on 


other grounds, 514 F. 2d 406 (9th 
Cir, 1975), in discussing the capac- 
ity of an infant to be a holder of 
land in adverse possession, a con- 
cept similar to the one here in issue, 
we stated at 4 IBLA 300, 79 I. D. 12 
as follows: 

It does not: eeneek: with reason that 


John Wharton, who was born on the 
land in 1938 and purportedly lived there 


until 1966 was, in his childhood, aware 


of, or concerned with, the ownership of 
the land. To suggest that he, in 1933. or 
shortly thereafter, as a baby or young | 
child, was holding the land in open no- 
torious adverse possession, suggests. a 
faculty for comprehension in a baby or 
young child which flies in the face of 
reason. The fact that the other appel- 
lants, apart from Minnie E. Wharton and © 
John W. Wharton had been born on the 
land and lived there until they were 
enlancipated, simply does not lend any. 

persuasive force to the assertion that © 
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they held the land in open notorious ad- 


verse possession. : 
We recognize the existence of author- 


ity for the proposition that one who has 
not reached his majority may. acquire 


title to land by adverse possession, 3 
AM, JUR., Adverse Possession sec. 131. 
However, there must be an. mtcann to 
- disseise. 7 

— While we recognize that in some 
circumstances a 5-year-old may be 
- competent as a witness (See Annot., 
681 6 ALR 2d 386, 398-9 (1962)), 
such a child would be regarded as 


- ineapable of committing a tort re- 
quiring malice, ¢.g., libel. Munden — 


v. Harris, 158 Mo, App. 652, 134 
Sw 1076 (1911); Drane v. Paw- 
ley, 8 Ky. LR 530 (abstract) 
(1886). Cf. Annot. ae 2d 1329, 


1330 (1948). 
The statement of reasons argues 


that an applicant for a Native allot-_ 


ment may tack on ancestral use of 
the land to avoid the segregative ef- 
fect of later withdrawals, such as 


Exec. Order No. 8344 made in this 
case; if tacking on is not permitted, 


PLO No. 2417 revoked Executive 
- Order in 1961, and the failure of the 


State of Alaska to file a selection. 
application within. 6 months during — 


the stated preference right. period 
‘allowed appellant to establish his 
allotment, except for the existence 


of the grazing: lease of Fields, which: 


appellant contends could not affect 
the land he seeks because BLM did 
not determine the Native use and 
occupancy prior to the purported is- 
-suance of the grazing lease, 


[2] At the outset, we point out 
‘that the issue of tacking ; is well set-. 


~ tled. An allotment right is personal 
to one who has fully complied with 
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the law and regulations. An appli- 
cant for a Native allotment may not 
tack on use and occupancy of the 
land by his ancestors to establish 
his right. James S. Picnatook, Sr, 

supra; Emma Moses, supra; ae 


_#B. Stimpson, 20 IBLA 387 (1975); 
Anne McNoise, 


20 IBLA- 169 
(1975); Larry W. Dirks, 14 IBLA 
401 (1974). Cf. United States v. 


Arenas, 158 F. 2d 730 (1947), cert. 


denied, 331 U.S. 842 (1947) ; Wood- 
bury v. United States, 170 F. 802 
(8th Cir. 1909). : 

[3] Similarly, the Department 


has held that settlement on land in’ 
_ Alaska which is subject to a grazing 
iease issued under the Alaska Graz- . 


ing Act of Mar. 4, 1997, 43 U.S.C. 
§§ 316, 316a-3160 (1976), does not 
create any rights, by virtue of such 
settlement, under the Alaska Native 
Allotment Act, 48 U.S.C. §§ 270-1, 
270-2, 270-3 (1970), repealed 43 


U.S.C. $1617 (1976), since such 


land is segregated from adverse ap- 
propriation at least until the De- 


partment takes action to cancel the 


orazing lease. Harold J. Naughton, 
supra. Although the existence of a 
grazing lease, issued under the Act 
of Mar. 4, 1927, supra, is effective 
to bar settlement of the land covered 


thereby, it does not preclude the 


filing of a state selection application 
for the land which, when filed, seg- 
regates the land from all appropri- 


ations based upon application or 
. settlement or location. £d. 


[4] We note that appellant “de- 
mands a hearing to show his ances- — 
tral use and possession, to demon- 
strate his own use and: to demon- 
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strate cenaeally that the decision of 
the Bureau of Land Management in 
rejecting his application was erro- 


neous.” He invokes Pence v. Kleppe 
529 F. 2d 185 (9th Cir. 1976). See 


also Pence v. Andrus, 586 F. 2d 738 
(9th Cir. 1978). 
‘The legal conclusions reached in 
this decision are based upon undis- 
puted facts. There has been no 


__ proffer of further facts which could 


compel different. legal conclusions. 


It appears, therefore, that no useful 


- purpose would be served by a hear- 

- Ing and the request therefor is de- 
nied. Arthur C. Nelson, (On Recon- 

sideration) ,15 IBLA 76 (1974). 
Therefore, pursuant to the au- 


thority delegated to the Board of 
Land Appeals by the Secretary of 


the Interior, 48 CFR 4.1, the deci- 
sion appealed from is affirmed. 


: FREDERICK FIsHMAN, 
Administrative Judge. 


We CONCUR: 


Joan -B ‘Tuomeson, 
Administrative Judge. 


_ Doverss EL Hennrqvss, 
Adminstrative Judge. 


"APPEAL OF ENVIRONMENT 
CONSULTANTS, INC. 


‘TBCA-1192-5-78- 
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Contract No. 14-16-0001-5782FA, 
Fish and Wildlife Service. . 


? ‘Sustained i in part. : 


1, Contracts: iviesini and Opera- | 
tion: Changes and Extras - 


‘Where the Board finds that the Contract- 


ing Officer’s Representative. required the . 
contractor to expend more effort in field 
surveys and data collection than required | 
by the contract documents, a construc- 
tive change will be found to have 
occurred. 2 


2. Contracts: Disputes and Remedies: 
Equitable Adjustments 

Where the evidence supports. antificnent 
of a contractor to an equitable adjust- 
ment resulting from a constructive 
change, but fails to establish that all the 
claimed extra costs were incurred as a 
direct result of the constructive change, 
the Board will employ the jury verdict 
approach in order to determine the appro- - 
priate amount to. be awarded to the 
contractor. 


APPEARANCES: “Messrs. Yan Ml. 
Ross, William H. Barrett, Attorneys 
at Law, Metzger, Shadyac & Schwarz, 
Washington, D.C., for appellant; Ms. 
Jean P. Lowman, My. Lawrence E. 
Cox, Government Counsel, Portland, | 
Oregon, for the Government. 


OPINION BY ADMINISTRA- 
TIVE JUDGE DOANE 


INTERIOR BOARD OF CON- 
“TRACT APPEALS 
Factual and Procedural eisiad : 


On Mar. 20, 1975, a contract was 
entered into ‘netwesh the United — 


States of America, acting through 


the Contracting Officer of the Fish 


and Wildlife Service (FWS), De-— 


partment of the Interior (Govern- — 
ment and. Environment Consult- 
ants, Inc. (ECT), ‘a Delaware 
corporation having its’ principal — 
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place of business at Dallas, Texas. 
The contract included the general 
provisions of the standard supply 
contract. Form 32, with two attach- 
- ments: Exhibit A, “A. General 
- Prospectus for Certain Wildlife 
and Habitat Survey and Inventory 
Services for American Samoa,” 
and Exhibit B, “A Proposal for a 
Survey and Inventory of Wildlife 
and Wildlife Habitat of the Islands 
of American Samoa” (AF-B).1 


According to the General Pro- 


spectus, Exhibit A of the contract, 
the purpose of the contract was to 
obtain “the services of a consultant 
to complete a basic survey and in- 
ventory of the wildlife and wildlife 


‘habitat of American Samoa, 2 The © 


need for such a-‘survey was stated 
to be that it would serve as a thresh- 
old for investigations on specific 
wildlife conservation problems; 
would provide facts needed by ad- 
ministrators in making judgments 
on conservation issues; and would 
pinpoint rare, threatened, or en- 
dangered species that may be 


1 Appeal File, Exhibit B. 

*The General Prospectus contained the fol- 
lowing background on. American Samoa: 

“American Samoa is located at about 14 
[degrees] South latitude and 170. [degrees ] 
West Longitude and is comprised of seven 
islands whose total land area is approximate- 
ly 76 square miles. The islands are moun- 


tainous and junele covered. They have steep » 


shorelines and rather narrow fringing reefs. 


The highest elevation on the largest island, — 


Tutuila, is 2,141 feet while the highest eleva- 
tion in the entire group is found on Ta’u at 
3,056 feet. Six of the seven islands are in- 


habited ; the total population consists-of about 


28,000 Samoans and about 800 people from 
elsewhere. The yearly average. temperature 
range is between 70 [degrees] F. to 90. [de- 
grees] F., with a humidity of about 80%, The 
annual rainfall at Pago Pago is about. 200 
inches with most of this falling from 1 Decem- 
ber to March.”’ . . 
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located on the Islands. It was also 
pointed out that although Ameri- 
can Samoa has not been subjected. 
to extensive habitat degradation, 
there have been developments: 
which have had adverse impacts; 
that the population growth from. 
5,000 in 1900 to 28,000 in 1972 has 


precipitated problems such as soil 


erosion, development of adequate 
supplies of fresh water, garbage 
disposal, and pollution abatement; 


and that knowledge of the biotic 


systems of the Islands must be 
available if serious detrimental ef- 
fects are to be avoided in the future. 

The contract provided for a per- 
formance period of two (2) years; 
for a contract price of $200,000 with - 
progress payments to be made 
monthly based upon billings ap- 
proved by the Project Officer for the 
Government and with 20 percent 
retention to be paid at the end of 
the contract period ; for ECI to pro- 
vide the necessary technical and 


‘supervisory personnel, transporta- 


tion, materials, and equipment to 
accomplish the objectives as .out-— 
lined in Exhibits A and B attached 
to the contract; and for the Govern- 
ment to arrange for the rental of 
certain equipment and office space 
from the Territory of American 
Samoa. . | 
Exhibits A and B of the contract, 
prepared respectively by the Gov- 
ernment and ECI, are practically 
identical in. terms of setting forth 
the primary and secondary objec- 
tives of the contract.? However, 





*The General Prospectus, Exhibit A, pre- 
pared by the Government, provides as follows: 
“PRIMARY OBJECTIVES 
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fiers are certain provisions of the 
contract which play key roles in the 


resolution of the dispute. presented | 


: by this appeal. 
Paragraph 26, entitled. “Repre- 
sentations,” on page 4 of the. con- 
tract, provides as follows: 


The Contractor represents that it is 
qualified, willing and able to perform the 
| work of this contract and is performing 
work in a similar or related field. The 
Contractor shall, as an independent con- 
tractor, use its best efforts to supply the 


necessary personnel, facilities and do all. 


other things which in its judgment are 
necessary for or incidental to the-per- 
formance of the work of this contract 
which shalt be. under the supervision of 
the Project Officer. The Contractor shall 


use its best efforts to complete perform- | 


ance of this contract, including prepara- 
tion of the final technical report, within 


“1. Define the major ecologic types” re 
communities) — 
mexican pamoa, 

‘fa. Describe each generally in cornia of 
soils, moistures, light, slope, altitude, ete. 

“b. Identify the plant species which 
characterize each. . 


“ea, Identify the wildlife species present : 
in each, noting seasonal occupancy and ap- . 
proximate population density for each. Wild- - 


life is defined to include mammals, birds, rep- 
tiles and amphibians, 
. “2. Prepare maps of American Samoa: show- 
ing the distribution of the. econ types (1. 
above). 
“3. Describe the roles of aietuxbances and 


succession as determinants of plant/animal 


communities. 


“4. Identify and record the status of any - 


species (plant or animal) threatened with 
extinction ‘or expiration and describe the fac- 
tor(s) responsible. . 

. “5, Identify management opportunities and 
options and future research needs.: 

“SHCONDARY OBJECTIVES 

“I, Determine the effects on the polynesian 
rat on turtles and birds at Rose Atoll.” 


Exhibit B of the Contract, the Proposal pre- 


pared by ECI, was nearly the same as Ex-. 


hibit A with respect to the stated objectives 
except for minor language differences and ex- 
cept that the fifth. primary. objectives listed 


in Exhibit A. was listed as the second second- 


ary objective i in Hxhibit B. 


which collectively make: up: 


the estimated costs and stiod specified, 
[italies Supplied. 1. | 

Paragraph. 1, page 1 of the con- 
tract designates: Mr. Edward S. 
Marvich as Project Officer for the 
Fish and Wildlife Service and also 
states as: follows: 


Project Officer for Environment Con- 


| sultant Ine.,, will be: 


Dr. Daniel Coffman, Project Adminis- 
trator, Dallas | 

Mr. Binion Amerson, Principal Investi- 
gator, Samoa | 


On page 2 of Exhibit A of the 
contract, there is an unnumbered 


paragraph entitled, “Description of | 


Work to be Performed.” It states 
as follows: 


The study shall utilize procedures which 


can be repeated by other scientists in 


later years and shall conform to accepted 
standards of scientific excellence. Plants 


and animals shall be identified by genus 
and species, English common names, and 
Samoan common names, The work will 


entail year-round field investigation in 
order that seasonal fluctuations in abun- 


dance can be recorded. The end product. 
shall be submission of a comprehensive re- 
port of the habitat and wildlife of Ameri- 


ean Samoa. It shall be of pubdlishable 
quality as determined by the U.S. Fish 


and Wildlife Service, fully illustrated 
with maps, photographs, drawings and . 
sketches. [Italics supplied.] 

Another significant provision of 
the contract 1s designated as para-~ 
graph 4 and is found on page 2 of 


_the contract. It reads as follows: 


A Comprehensive Plan must be submitted 
within four (4) months after effective 
date of Contract. This Outline must in- 


clude . specific: and measurable check 


points at quarterly intervals to determine 
progress of study. These plans must meet 
the approval of the Contracting Officer. 
Approval or comments will be expressed 
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in writing by the “Conan: Officer 
= * within three (3) weeks of receipt by the © 
Service. Any later changes or additions 
to study plans must. be submitted as an 
amendment for approval by the Contract. 


‘Officer prior to effecting the changes. The 
Service will respond within aoa days after 
receipt of request. 
It is undisputed: that Mr. Mar- 
_ vich was responsible for conceiving 
and recommending that FWS un- 
-_dertake a survey of the wildlife and 
wildlife habitat 


-strumental with others in writing 


the General Prospectus and the ob- 


jectives contained therein; that 
after the Contracting Officer, on 

Dec. 12, 1978, requested proposals 
- from prospective contractors to 
perform the subject contract, Mr. 


- Marvich served on the FWS Selec- 
tion Committee which reviewed 


- and ranked the proposals (Tr. 285, 
865); that ECI was selected from 


among seven firms chosen to meet. 


with the Selection Committee, as 


the most qualified firm responding. 
to the request for proposals. (Tr. 29, _ 


986) ; that the subject contract was 
the first for which ECL has ever 
competed in which. the price was 
not discussed until after the con- 


tractor was selected; that after con- 


siderable negotiations involving 
revised proposals.and budget. op- 
tions, on June 3, 1974, ECI provid- 
ed FWS a “Description of Services 
Performed at Various Funding 
Levels” which. compared the 
amounts of quantitative data col- 
lection field work which ECI pro- 


posed to undertake for $250,000, 
$610, AAS. and. $800, 000 ; 
- extra data outside of and in addi-. 


$991,066, . 


(AP-t, Exh. 1) ; that. ECI was un-— 
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of American 
~ Samoa (Tr. 401); that he was in- | 


other | 


_tracting. 
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aware, ‘until well into the negotia- 3 


tions for the final contract price, 
that the Government’s budget for 
this project was limited to $200,000 
CTE: 177) ; that it was Dr. Coff- 
man’s opinion that the contract 
price was the minimum which 
would support the level of effort 


which would allow fulfillment of 


the goals and objectives of the Re- 
quest for Proposal (Tr. 167); and 
that 1t was Mr. Marvich who signed 
the approvals on behalf of FWS 


with respect to the Preliminary 


Field Methods and the Refined 
Field Methods, even though the 
contract, at paragraph 4, ‘alled for 


approval of the Comprehensive 


Plan by the Contracting Officer 
(AP-18; ‘AP-21; AF-B). on 
| Contentions of Appellant 
The appellant contends that. it 


: prepared what were termed “Pre. 
liminary Field Methods” and “Re- 


fined Field Methods” which con- 


stituted the Comprehensive Plan — 
required by paragraph 4 of the 
contract and which were tan- 
- tamount, ‘at Jeast, to the specifica- : 


tions for the contract, since the 
Government had not provided any 
specifications explaining 
what ECI was obligated to do and 
how it was to be done. The appel- 
lant also contends as follows: 
1, That in Mar. 1976, the Con- 
Officer’s Representative — 
(COR), Mr. Marvich, requested 
ECI to write a mid-project, or an- 
nual report, not required under the 
contract ‘and also that ECI collect: 
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tion to nn 13 study siete contained 
in the Refined Field Methods, be- 


cause Mr. Marvich wanted. “pre- 


cise” estimates of population densi- 


ties rather than the “approximate” 
| the. 


estimates. 7 under 
contract ; 
2; That ECI performed the work 


requested by the. COR, Mr. Mar- 


required 


 vich, which was not required by the 
| Mar. 20, 1975, contract or the Re- 


fined Field Methods; 


8, That the extra work consisted: 
_. of furnishing a mid-project or an-— 


nual report, performing linear sur- 


veys and undertaking 28 ‘study 
plots not called for in the Refined “4 


‘Field Methods; 


4, That ECV’s ee ve $99,955 


| represents the expenses which ECI 


- incurred as a result of performing ~ 


the extra quantitative data collec- 
tion field work. required by the 


-. COR in. March 1976, and which 
Was not pequures under the con-. 


_ tract; and 


Ob. That ECL is entiied to full. 
payment of its claim because the 
work it represents was requested by 


- the COR, the work was accepted 
and ratified by the Contracting Of- 


_ ficer and the COR, ECI protested — 
that it was extra work, and the con- 
= trolling 


| equitable - ‘considerations 
_ support ECI’s claim. a a. 


. | Contentions of the. Government 


‘The Government denies that ECI | 


performed extra work, and. con- 
tends that all work performed by 
_ ECI was necessary to fulfillment of 
its contractual obligation. Its ‘spe- 
— ¢ific contentions are as follows: 
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1. The contract: was a. s auiuia: 
ance contract requiring a study and 
final report meeting standards of © 
scientific eeesllenee: and utilizing 


. procedures which could be. subse- 
quently repeated. ~ 


2. FWS approval of preliminary 


and refined field methods did not 


convert the contract toa ee 


tion” contract. 


me The work ECI claims as Cox. 7 


tra” was required by the contract. 


A. ECL failed to notify the Con- 
tracting Officer that it was. per- 


formine ‘extra” work to ine preju- 
dice of FWS. 


5. ECI has the burden’ of sets in | 
showing itis entitled to an ee 7 
ble adjustment. : 

6. ECI. has a higher burden of 
proof 3 in this matter for it purports | 


to establish its quantum entitlement 


using a “total time” method, a vari- 


ation on the total cost inethiod: 


By its letter dated Jan. 5, 1977 
(which should be Jan. 5, 197 8, since 


it was received by the Contracting 
Officer on Jan. 9, 1978), ECI pre- 
sented a formal ae to the Con-— 


tracting Officer for the alleged ex- 
tra eons in the amount of $91,828. 
This figure was calculated by add- 
ing the salaries expended since the 
termination date of the contract, 


_ Mar. 20, 1977, for ECT’s staff per- - 

sonnel, ochaiciaiis: secretaries, ar- 
- tists, statistician/editors, coordina- 
tors, 


and administrators in the — 
amount of $39. 762.49 times the ECI 


audited and. approved overhead . 
rate of 110 percent in effect Mar. 
21, 1977, plus 12 percent profit : 
| (A-0). On Jan. 20, 1978, Change 
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Contracting Officer and Paul de 


| Cerrantes, Vice President of ECI. 
_ The primary purpose of the change 


order was to extend the contract — 


date to Feb. 20, 1978, to allow FWS 
a review period to determine sub- 
stantial performance. It also au- 
thorized release of 50 percent of the 
— $40,000 retainage on the date of the 
_ change order and the remaining 50 
_ percent within 30 days, providing 
_ the final report from ECI is ac- 
cepted (AF-P). 

By letter, dated Feb. 17, 197 8, the 


| Contracting Officer informed. ECT 


that the FWS staff had made the 
reviews of the draft report fur- 
nished by ECI on Jan. 20, 1978, and 
based upon those reviews he had de- 
termined that the draft report. met 
the substantial performance re- 
quirements of Contract No. 1e-16- 
001-5782 FA (AF-Q). 

By letter dated Mar. 28, 497 8, the 
Contracting Officer sone the claim 
of ECI for the increased scope and 
complexity of the work alleged by 
KCI to have been ordered by FWS. 
The ground for the denial was that 
no additional work had been or- 
dered by either a change order or 


an extra work order and that sec. 8 . 
of Standard Form 32, General Pro-- 
visions of the Contract, states, “no_ 


payment for extras shall be made 
unlesss such extras and the price 
thereof have been authorized in 
writing by the Contracting Officer.” 


(AF-R). Thereafter, on Apr. 27, 
1978, the attorneys for ECT exe- 
cuted a Notice of Appeal addressed. 


to the poe of ‘the Interior 


DEPARTMENT OF THE INTERIOR 
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which was docketed by this Board ? 
on May 5, 1978 (AF-S). | 


Issues Presented on Appeal 


1. Whether a constructive change 
took place in March 1976, midway 
in the course of performance of the 
subject contract, entitling appellant 
to an equitable adjustment for un- 
anticipated, extra costs incurred as — 


a result of the constructive change. 


2. If entitled to an equitable ad- 


jJustment, whether appellant sus- 
tained its burden of proof with re- 
spect to quantum. 


Decision on Entitlement 


The determination of a construc- 


tive change, in terms of extra work 


in this case, first. of all, depends 


upon whether measurable work per- 
formance was limited by the con- 
tract documents. Secondly, it de- — 


- pends upon ECI actually perform- 


ing work in addition to the contract 
requirements at the request of the 
Government, and thirdly, if the ex-- 
tra work was performed, whether 


the Contracting Officer knew, or | 


should have known, that ECI con- 
sidered the extra work to be beyond 
the scope of the contract and ex- 
pected to be paid for it. 

‘43n R. Nash, Government Contract Changes 
(1975), at p. 219, the author states: 


“The most straightforward type of con- 
structive change occurs when the Govern- 


ment, during contract administration, takes — 
some action which increases the cost of the 
work, believing the action to be proper un- 


der the terms of the contract. If the eon- 

tractor can later convince contracting Officials 
in the procuring agency or an appeals board 
that the extra work was: not: required by the 
contract, the action will be held to be a con- 
structive change and the contractor will -be 


er 


entitled to compensation for the extra costs 


- that have been ineurred. 
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It is undisputed that the contract 
called for a Comprehensive Plan to 
be submitted by ECI for approval 

by the Contracting Officer; that in 
response to that requirement, ECI 
did prepare and submit, and the 
Government approved over the sig- 
nature of Mr. Marvich, a document 
designated as, “Refined Field Meth- 


ods for a Survey and Inventory of | 
Wildlife and Wildlife Habitat of 


the Islands of American Samoa” 
(AP-19; AP-21). It is evident 
upon reading that document that it 
detailed the work performance and 
methodology that ECI would 
undertake in order to meet its obli- 
gations under the subject contract. 

For example, at pages 2 and 8, it 
‘specified that major community 
types would be sampled and would 
include all distinct primary and sec- 
ondary plant communities; that. be- 
cause of the lack of a large assort- 


ment of soil types on Samoa, the 


major community types are best dif- 
ferentiated by physiographic re- 
gions rather than by soil types. 
Table 1, page 4, shows the three 
main physiographic features of the 
Islands to be the Strand Formation 
with 5 zones, the Forest Formations 
with 6 zones, and the Summit and 
Ridge Formations with 2 zones. 
F.N. 4—Cont’a. | 
“There are three major issues that arise in 
‘such situations : 
“I. Can the act of the. Governhicnt be 


traced, in some way, 
‘Contracting Officer authority ? 


“2, Was the extra work done beyond the 


requirements of the contract? 

“3. Did the contractor take the proper 
‘precautions in ‘notifying the Government of 
‘the consequences of the act?” 


. 5 Appellant’s Exhibit No; 19 and appellant's 


Exhibit No. at, 


to an employee with 


These 13 zones constituted the major - 


study and sampling units upon 
which ECI organized and focused 
its endeavor.® 
On page 5, the Refined Field 


- Methods states that a number of 
replicates will be sampled for each 


major plant community on each Is- 
land.in order to determine differ- 
ences between Islands. On pages 7 
and 8 is an explanation of sampling 
methodology. There, among other 
things, it is stated: that a form of 
interrupted belt transect will be 


more reliable than a large single 


compact plot; that in conjunction 
with the belt transect, the point- 
centered quarter method will be uti-. 
lized for special situations and re- 
connaissance-type surveys and a 
single compact plot may be utilized 
for specialized, discontinuous vege- 
tational areas; and that the belt 


transect consisting of 10m x 10m 


(100m2) plots spaced at 10m inter- . 
vals will be set out in selected rep- 
resentative sampling sites for each 
major community type. : 
6 On. pages 2 and 3 of AP-19 is the follow- 


ing explanation : 
“Primary communities are those communi- 


ties, both climax and subclimax but not neces- 


sarily virgin, that by their composition and 


structure are most indicative of the natural 
- vegetation of the Islands of American Samoa. 


Secondary communities are either man—domi- 


nated plant communities resulting from the 
removal or alteration of the existing natural 


vegetation or secondary successional communi- 
ties resulting from past man-influenced or 
natural disturbances.” 

7Dr. Daniel Coffman, scientist and Project 
Officer for ECI,. testified at transcript pages 


182-1883 that “ecosystems,” “major plant com- 


munities,” “primary study plots,” ‘“com- 


‘munity habitats,’’.and “sample sites,” ‘are all 


terms referring: to the same areas, but. are 
not synonymous on a biological definition | 
basis, He-.also pointed out that Initially, 
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_ We find that’ the contest aoa: 
ments, including the Refined Field 
Methods, did limit the work which 
the Government could reasonably 
expect, ECI to perform for the con- 
tract price of $200,000. We also find 
that after approval by the Govern- 


‘ment, the Refined Field Methods — 


were tantamount to, and served the 
‘same function as, contract specifica- 
tions. We also find that the Refined 
Field Methods specified what ECI 


intended to do and how it intended 


to do it in meeting the contract ob- 

jectives, so that any effort required 
_ by the Government to be performed 
by ECI beyond what was specified 
in that document could reasonably 
be held to be extra work. | | 


The Government does ok deny 
__ that ECI performed the work al- 
leged by ECI to be extra. It simply 


argues that that work was not extra, 


but was required by the contract to’ 


meet the objectives and the stand- 


ard of “scientific. excellence” set 


forth in the General Prospectus 


(Govt. Br. pp. 8-9). We reject this. 


argument because the record is clear 


that the additional work performed — 


by ECI, consisting of. linear 


surveys, additional field collection 


work, and the mid-project or. an- 
nual report, were not called for in 
the Refined Field Methods, ‘There- 
fore , pursuant to our last above find- 
ing, ‘that work was “extra,” and we 
-so find. aan 
We now come to a discussion of 
the third element required before a 


F.N. 7—Cont’d, 


. there was to be one quadrant or sample. plot 
but that. 
- after the Preliminary Field Methods (AP-~17) 
had, been tested in the field, the methodology — 


in. each of the 13 major ecosystems, 


was changed to a system of belt transects. 
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a acacia can be made that a 


constructive change occurred. Did. 


ECT sufficiently notify the Govern 


ment that it considered the extra 
work to be beyond the scope of the 
contract and therefore, compensa~- 
ble? We hold that it did. | 

The Annual Status Report itself, 
in the Preface, contained the follow- 
ing sentence: “Although such a 
document is not required by the con- 
tract, both parties agreed that the 


goals of the project would best be 


served by a compilation of progress 


and findings of the work to date 


* * *” (italics supplied) (AP-33). 


This. report was dated April 1976 ~ 


and was transmitted to FWS by 


letter from Daniel M. Coffman, 


Ph. D., addressed to Edward S. | 
Marvich, and dated Apr. 23, 1976 
(AP-32). 
At the hearing, ECL intr oduced a 
memorandum to the file dated Mar. 


26, 1976, written by Dr. Coffman | 


and memorializing his trip to 


Samoa and the March meetings 7 
(AP-29). That document was not 


in any way challenged by the Gov- 
ernment. It appears to have been | 
made in the. ordinary course of 
business. We have no reason to 
doubt its authenticity. It clearly 
stated that Mr. Marvich was told 
that the annual report and linear 
surveys represented effort beyond 
the scope of either the contract. or 
the Revised Field Methods. © 


8 The last two paragraphs of that document 
(AP-—29) are as follows: 

“In. spite of contractual specifications on 
the use of plots for data collection, Amerson 
concurred with -Marvich’s opinion that tran- | 
sect observations between plot sites would 


contribute substantially to the quality of the 
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Dr. Coffman testified, at ay; i17- 


118, as follows: 
Q. At the March 19th banat did Mr. 


Marvich request that HECI undertake 


data—quantitative data collection—out- 
side of the thirteen study plots? 
A. Yes, he did. 


.Q. And did you tell him that the saute | 


fying data collection efforts beyond the 
thirtee1 study plots was work outside the 
contract? — 

A, Yes. 


Binion Amerson, the principal n- 


vestigator for ECI on Samoa, who 


was present at the Mar. 16-19, 1976, 
meetings, verified that Dr. Coff- 


~ man told Mr. Marvich that the ad- 
ditional work and the annual report 
were not called for in the original 


contract (Tr. 235). 


Mr. Marvich himself, at, Tr. 49[— | 


498, testified that although Dr. 
— Coffman did not “expressly” tell 
~ him on Mar. 19, 1976, that ECI was 


not required under the contract to. 
write the mid-project report, Dr. 
Coffman did have such a conversa-. 


tion with him sometime during the 
March 1976 meetings or 


F.N. $—Cont’d. 


data base. Such linear transects would facil- » 


ftate more accurate extrapolation of distribu- 


tion and abundance data collected at the site. — 


As.a result of this meeting with Ed and at his 
request, I agreed to the following: 
“1. HCI would prepare a mid-project 


status. report detailing. progress to date and — 


the direction of future work. 


. “>. This status report would be used to - 
present the methodology for an enlarged field - 


program. Specifically, while maintaining the 
present level of effort for data collection at. 


‘study plots, a series of linear surveys would: 


be conducted on each island at the maximum 
intensity. that ECI's field staff could perform. 


“T pointed out to Ed that both the report . 


and linear surveys represented effort beyond 


the -scope of either the contract or revised 
field methods. Following this meeting, Binion | 
and I worked out’an outline for the Mid-proj-. 
ect Report, On Friday afternoon I boarded 


a plane for Hawaii,” 


subse-. 
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quently, but te i not recall 


when. He denied that Coffman and 


_ Amerson told him during their 


meetings in March 1976 on Ameri- 
can Samoa that ECI was not re- 
quired under its contract to under- 
take linear surveys and additional 
study plot work (Tr. 381-882). He 


could not recall whether they did or 


not (Tr. 430-431), but he testified 


(Tr. 481) that although he could 
~ not recall whether they did or not at 
the Mar. 19, 1976, meeting, he “be- 


lieves” chevy: did at some time tell 
him that the linear surveys and © 
extra study plots were outside the | 
scope of the contract. — | | 

[1] From the foregoing and other 
record evidence,® we find that Mr. 
Marvich, as the COR, was thor- 


oughly familiar with the contract 


documents, including the Refined 


Field Methods (RFM) which he 


had approved; that he was aware 


of the additional work beyond the - 


scope outlined in the REM which 
ECI agreed to undertake and knew, 


or reasonably should have known, 
that ECI would not undertake the 
additional work and incur the addi- 


tional expense thereof without seek- 
ing reimbursement from the 
Goveinment. We also find that any 
knowledge of this potential claim 


acquired by Mr. Marvich was im- 


9The annual report itself (AP-33), in 
Figures 2 and 8 for the linear surveys, and on | 
page 27 for the extra field work not including 
the linear surveys, sets forth planned extra. 
work outside the original 13 study plots. And 
Monthly Progress Report Nos. 14-22, cover- 


ing the period Apr. 25, 1976 through Dec. 24,. 


1976, submitted by ECI to Mr. Marvich | de- 
scribe the work of linear. surveys and extra | 
study plot. work not required by the Refined 

Field Methods. e 
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puted to the Contracting Officer. In 
sum, we are of the view that al- 


though ECI could have been more 


articulate in advising the Govern- 
ment of its potential claim for extra 


costs before undertaking the addi- — 


tional work arising out of the 
March 1976 meetings, sufficient 
notice was conveyed to the Govern- 
ment to satisfy the third element 
for a constructive change. | 

We hold therefore, that a con- 


structive change took place in> 


March 1976, entitling ECI, the ap- 


pellant, to an equitable adjustment 


for unanticipated, extra costs in- 
curred as a result thereof.° 


Decision on Quantum 


Having determined the issue of 
entitlement, we come now to the 
question. of quantum. What extra 
costs were incurred by ECI as a 
result of the constructive change? 
At the outset, we observe that 
ECI, by its letter of Jan. 4, 1978, 
claimed $91,828 (AF-O). This 
figure represented ECI’s calcula- 
tion of total salaries expended since 
Mar. 20, 1977, the original contract 
eompiction date, plus overhead at 


the rate of 110 percent of the total | 


salaries, plus 12 percent profit, less 
credit for unpurchased boat motors 
in the amount of $1,692. ECTI’s 

Notice of Appeal (AF-S), dated 


Apr. 27, 1978, claimed the figure of 


10'The Armed Services Board of Contract 


Appeals has recently granted an equitable ad- 


justment based upon an oral change order of. 


a Government fire. official who was neither 
the Contracting Officer nor the Contracting 


oe Representative. Brown Construction - 


, ASBCA No. 22648, Mar. 8, 1979, 79-1 
BCA par. 13,745. 
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$93,520 for extra work, obviously 
overlooking the credit for unpur- 
chased boat motors. Its complaint,. 
dated June 5, 1978, claimed again 


the figure of $93,520 less a $1,692: 


credit for unpurchased outboard’ 
motors. On June 5, 1978, without. 
directly moving to amend its com- 
plaint on file with this Board, ECT 
addressed a letter to the Coa 
ing Officer requesting an amend- 
ment to its claim of $8,127.10 re-. 
sulting in a. total amended claim 
of $99,955.10. The letter explained 
that the previous claim covered the 
period from Mar. 20, 1977, to 
Dec. 30, 1977, and that the amend- 
ment extended the claiming period 
to Jan. 15, 1978. The amendment 
was acknowledged by the Govern- 
ment in its Answer, dated July 20,. 
1978, and filed with the Board in 
response to ECI’s complaint. 


The evidence presented by ECI — : 


on the quantum issue consisted of 
appellant’s Exhibit No. 47, the first 
page which is entitled, E Compal 


son of Budget Versus Aetaal Levels: 


of Effort,” and four more pages: 
under the Tending “Factual Assess- 
ment of Actua] Level of Effort,” 
and Dr. Coffman’s testimony (Tr. 
137-145). At Tr. 138, Dr. Coffman. 


explained that he and several ECI | 
-bookkeepers prepared (AP AT) in 


an attempt to show specifically how 
dollars were spent on what ECI had 
contracted to do, and where the dol- 
lars were spent on “efforts outside 


the original contracted level of ef- 


fort,” and then to go through a _ 
serles of cross-checks and analyses 


to authenticate that, indeed, these 
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“numbers cowld be supported by ac- 
tual records and work experience. 
Among other things, the subject 
exhibit (AP-47 ) shows 393 man- 
days expended for 28 extra plots 


| over and above the original 13. It. 


also shows 173 man-days expended 
for the linear surveys and concludes 
that the total level of effort for 
extra contractual field work ordered 
by FWS equals 565 man-days. It 
also contains dollars and cents fig- 
ures for budgeted items and claimed 
actual expenditures without any 
positive dollars and cents figures 
Showing actual expenses directly re- 
_ sulting from the extra work caused 
‘by the Government. Dr. Coffman’s 


testimony also lacks positive proof — 


of the relationship of the extra con- 
tractual work effort and the dollars 
_and cents expenditures therefor. 
The Government audit report 
(Govt. Exh. X) verifies quite 
closely that. ECI expended the total 
money claimed on the project, but 
_ does not support any dollars and 


-ceuts figures which can be directly 


attributed to the constructive 


change. 


[2| The Government, in its brief 


at page 13, correctly points out that 
ECI’s evidence on quantum is but a 
variation of the total cost approach 
which this Board has previously 
disfavored in Burns Const. Co., 
IBC A-1042-9-74 (Aug. 30, 1978), 
85 I.D. 358, 78-2 BCA par. 13,405, 
where the Board stated: 


The total cost approach is disfavored 
because it is based on three questionable 


therefore, 


premises: (1) that the actual cost in- 
eurred is the proper cost, (2) that the 
original bid is a fair approximation of 
what it would have cost to perform the 


work had no change occurred, and (3) 


that the change was the sole cause of the 
increased costs. 


The Government then ne out 


that other. factors could have caused 


cost increases for which the Govern- 
ment is not responsible,“ and that 
the estimate of the 
claimed extra costs was suspect. 
We concur in that appraisal, but 
add that ECI’s cost figures are also 
suspect because. of the rather exten- 


sive disparity between its minimum — 


proposal of $250,000 for which it 


originally estimated it could meet 


the contract objectives, and yet, 
when it learned that the FWS was 


‘limited by budget restrictions to- 


$200,000, it still represented that, 
the objective could be met for the 
lower price. | 

We are convinced that the evi- 
dence in this case supports a sub- 
stantial equitable adjustment, but 
are not satisfied that all the claimed 


-. costs are attributable to the extra 


1. These other factors were cited at page 13 
of the Government’s brief as follows : 

“BCI anticipated cooperation from the Gov- 
ernment of American Samoa in providing 
transportation between the islands. (tr 200). 
This did not materialize and, this caused 
problems to ECI field personnel (tr 200). BCI 
had funding problems on the islands which 
‘seriously’ hampered all field operations (ex. 
BB). The initial staffing plans were not. met 
(ex, CC, Ist para.). One of the professional 
staff assigned: could not do the field work (tr 
257; ex. CC, 3rd para.). Personnel unexpected- 
ly left the project (ex. DD). Staffing problems 
were a concern to the project leader Mr. 


Amerson (ex. FF). Some field work had. to be 
_ redone (tr 271; ex. GG).” 
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contractual work. Thus, we believe table. adjustment - in the sum of 
the circumstances here dictate the $70,000. - i | 
need for and the reasonableness of | D D 
the jury verdict approach. The — a ae : oP : F 
Board finds that ECI incurred ex- I Admumstratiwe Juage. 

| : CONCUR: 
tra costs in excess of the contract — : 
price as a result of the constructive G. Herperr Pack woop, 
change and is entitled to an equi- Administrative Judge. 
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Appeals trom aevisions af the Alaska 
State Office, Bureau of Land Manage: 
inent; hdlding: Native allotment appli- 
cations: ‘for’ approval: and vejecting 
State selections. ey ee ee 


fey * 


Decisions ane aside. and Cases 
remanded, | 


1.. ‘Administrative ‘Proceidtire: : ‘Stand 
ing—State Selections ae 


Where the State is. a diy to decisions 


by the: Buresti ‘of Land 3 Managenient and. 


the State’s. selection applications were 
rejected by. those, decisions, under 43 
CFR 4. 410, the State has standing to 
appeal those decisions: ‘to the Board of 
Land Appeals, 2 | 


 Q. Alaska: Alaska 3 
Settlement Act-—Alaska: Land Grants 
and: Selections : 
Native. Allotments—-Alaska 
Claims | Settlement Act: 
Claiing—-Tiidian Lands: 
State Selections 


The Maska. Native Claims Settlement 
“Act extinguished aboriginal occupancy 
claims of Alaska Natives ; such: claims 
cannot serve asa bar to a State selection, 
nor preclude. the State from challenging 
Native allotment applications conflicting 
with its selection. 


ai 


3, Adiiinistrative precealne: : Stand- | 


inf-“Alaska: Alaska Native Claims 
Séttleméit Act—Alaska: Laid Grants 
aiid Selections: Generally—Alaska: 
Native | _Allotmients—Alaska 


| Claims. ‘Settlement. er 


Native ad 


: Gerterally—Alaska: 
Native 
Abotiginal 


‘Native | ajinlicadita, 


“Aboriginal 
Claims—Indian Lands: Generally— 
Rules of Practiée :: Phivate’ Coiitésts— 
State Selections 


Under the “functional”. standard - to.de- 
termine. _adininistrative Standing . Set 
forth’ ‘in -Koniag, Ine. v. Andrus, 580. 7 
26 604: ¢ D.C. ‘Gir: 1978), cert. ‘denied, “99 8. 
Ct: 783° (1979): the State df Alaska’ lias 
Standiile: to ‘challenge: Native -allotment 
applications: conilicting with its.-selection 
applications. even if the. land is. within a 
Native | ‘village. ‘selection area, under tHe 
Alaska . Native Claitns: Settlement Act: 
The. ‘State has. standing under Depart: 
mental’ regulations: ‘to initiate | “private 
contests ‘tigainst ‘such confiicting. Native 
allotinetit applications. ee Py 


4 Ritles of Piactive: Piivate: ie 
tésts—Words and Phrases } 


“Person. 7 A. state is a “person” within 
the iieanihg of the - Depa trhént’s brivate 


| contest regulations. ice 


5: Administrative precede: “Adina: 
catioh—Alaska: Idnd. Gratits - and 
Sélectioris: Génerilly—Alsake : Native 
Allotments ee * | 


State of Alaska selection applications 


should not be rejected because of con- | 
flicts with Native allotment applications. 
which are to be approved without first 
affording the State notice of such action 
to be taken and an opportunity to contest 
the conflicting claims if it desires. 


APPEARANCES: Thoinas E Mea- 
chum, ‘Esq. ie Assistant Attorney Gen- 
eral, ‘State of Alaska, Anchorage; 
Alaska, for appellants; Alaska Legal . 
Services Corp., Anchorage; and Ketchi- 
kan _ Alaska, for Native allotment 
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INTERI OR. BOARD. OF. LAND | 


APPEALS. | 


The. appeals which : Ginko! ‘been 


consolidated for this’ decision all 
involve State’ sélection “applica- 
tions: filed’ pursuant. to. the. Alaska, 
Statehood. Act, .P.L....85-508)...72 
Stat:...389 :( 1958) , ‘and Native. allot- 
ment: applications filed: pursuant :to 
the Act: of May 17;'1906;'34° Stat. 
192 as amended: by the: ‘Act ‘of 
Aug. 2, 1956, 70 Stat. 954, 43°U.S. C. 
§§ 270-1 to 270-3 (1970) ° (now re- 


pealed ‘subject to. ‘pending applica- 


tions, sec. 18 (a), Alaska Native 
Claims Settlement. Act (ANCSA); 
43 U.S.C... §.1617: (1976)) The 


cases are identified i in Appendix A 


attached hereto. The. State selec- 
tions in the subject. cases were all 
partially rejected because of con- 
flicting ‘Native-‘allotment’ applica- 
tions which the:Alaska State Office, 
Bureau of _ Land as anatil 
_(BIM), found valid2 ..... .. | 

Alaska Legal Services “Corp. 
(ALSC), representing some of the 
Native, allotment. applicants, filed 


“LT hege 11 cases were consolidated with -7 , 


wehers: by. order of July 30, 1976, under the 
rubric Mary Klein Zimin, 76-689, On further 
consideration ‘of ‘the matter ‘we have decided 
that there’ are differences in the issues in the 
eases which necessitate the issuance of 
eparake opinions. 

"“2'The dectsions below ‘issued in: 1976. “Our 
consideration .of these: appeals has been de- 
layed pending decisions by. the United States 


Court ‘of. ‘Appeals’ in: Pence v.. Klepne,: 529. F.2d 


135. (9th Cir. .1976), and | ‘Pence ve Andrus, 
586 F.2d 733, (9th Cir. 1978); 

3 Native. allotment applicants in the follow- 
ing eases. are represented _ by ALSC; 76-639, 
76640, 16-687, 76-689, ‘76-692, 76-715, and 
‘76-777, No appearances were entered for. the 
Native allotment applicants in the remaining 
cases here concerned. 
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a, ‘motion to dismiss the State’ S ap- 
peals ‘for lack of standing. ALSC 
asserts that the lands appiled for by 
the State are subject to valid village 
selections .under. sec. 12(a)(1) of 
ANCSA, and that sec. 11(a) (2) of 
ANCSA withdraws. for.-village se- 
lection, “lands: * *.*.that have been — 
selected by. or. tentatively, approved 
to, but. not yet patented to, the State 
under the Alaska Statehood ‘Act 
# * #7 ATSC Memorandum In Sup- 
port. of Motion. for. Dismissal]: of — 
State’s Appeal, p. 1. Therefore, — 
ALSC argues, even if the Native 
allotment ‘applications*are rejected, 
the village corporations would ae- 
quire the lands. thus, the State has 
no direct. interest in.the land and 
lacks standing. to’ appeal. ALSC 
further argues that the State had a 
duty to ascertain if the lands se- 
lected were occupied by Natives and 
failure to do so does not prevent the 
State being chargéd with notice of 
such occupancy. ALSC asserts: that 
the cases, Donald: Peters, 26. TBLA 


— 235,83 LD. 308..(1976), and State. 


of. ‘Alaska, John. .Nusunginya, 28 
IBLA 83. (197 6), are distinguish- 
able on their facts. Tt argues that 
initiation of a Govemunent contest 
by BLM would unfairly, place the 
burden. of proof.on the Native allot- 
ment applicants who have. already 
been found: to satisfy ‘the require- 
ments of the Native Allotment Act. 

The State filed a statement of 


reasons. which. adopts. -the reasons 


for appeal. submitted in the Vusun- 
ginya, case; supra,:and. a statement 
of standing. The. State. filed. these 


selection applications. before any of 


the Native allotment applications 


Bel) a — aoe STATE 


were , filed. Many of the ee Bis 
tions had been tentatively approved. 
Under 43 CFR 4.410, “any party to. 
a case who is adversely affected by a— 
decision of an officer of the Bureau. 
of Land Management * * * shall 


have a right to appeal to the board.” 
The State argues that the decisions 


of the Alaska State Office rejecting 
the State selections because of con- 
flicting Native allotment applica- | 
tions are decisions adversely affect- 


ing the State and are appealable. 


The State asserts that the selection 
applications: segregated the. lands 
from appropriation and precluded | 
subsequent filing by an. adverse 


claimant. This establishes an equit- 


able interest in. the lands “which 


cannot be summarily erased by a 


discretionary decision. to: Srp ove a: 


_ Native allotment application.” 


In response to ALSO’s argument. 
that ANCSA withdrew these lands. 
for village selection, the State has. 
withdrawn it appeals concerning’ 

— parcels of lands withdrawn for 

compulsory core township selection 

by Native villages. The State con- 


tends that some of the lands” still 


subject to this appeal, are not with- 
11 and 12. of 
ANOSA, and some of the lands 
Mental — 
Health Enabling Act, 70 Stat. 709, - 
711, and are not subject to the with- 7 
| 41 and 12 of 
 ANCSA. As-to those lands which 
are subject to the withdrawal, the 
State points out that the villages 
are not required to select the lands, 
that they have selected thousands 
of acres more than they are entitled © 


drawn by secs. 


were selected under the 


| awa: in secs, 
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priated, 
‘should be noted that the State takes um- 
‘brage at not being informed of the Na-- . 
tive’s application until’ the decision re 
‘jecting its selection application..: It con- 
tends that this omission denies it any — 


‘62 receive, ‘and, therefore, it is not 
certain that the lands will not be 


available - for conveyance to. the 


‘State. The State thus asserts it has a 
sufficient interest in the lands to ouPe : 


port its appeal. | 
‘Substantially, . the State. argues 


that its applications segregated the _ 


land from any subsequent appro-— 


-priation. It has urged, as summa-- 


rized in Nusungmnya, supra at 85: | 


Oe Moreover, because the allotment. 
toa Native | is. within the discretion of 


the Secretary, ‘the allotment cannot: be. | 
the kind. of “valid existing right”. pre- ~ 


served by. section 6(a) of the Statehood 
‘Act. The State urges that. this Board 


overrule two of its earlier decisions 
which upheld the right of Natives: to 
make application subsequent to the filing - 
of. a state selection application, where use 


and occupancy. ‘preceded the state selec: — 
| a IBLA.. 139: a 
< (1970) ; - Lucy Ahvakana, 3 IBLA: 841 
(1971). Third, the State argues. that sec- | 
tion 4(c) of the Alaska Native ‘Claims. — 


Ar chie Wheeler, 


Settlement Act. (ANCSA), 48. USC. 


“$1608 (c)- (Supp. IV, 1974), was a con- — 


gressional confirmation of all. previous . 


tentative approvals which cannot be re- 


voked by. administrative | decisions. 


Fourth, the: State'argues that the ‘fact 
| that a Native. qualifies for. an allotment : 


does not necessarily remove. the land — 
from the category of “vacant, unappro-— 
and unreserved. o Finally, i 5h a 


opportunity to present an informed and 


effective protest and present its. position. —s 
‘The State asserts that BLM’s re- 
jection of the selections without 
“notice and an opportunity to be 


heard violates due process and’ re- | 
quests that the Government initiate | 


ig 364 DECISIONS oF THE 
- contest proceedings in which the 
- State is allowed to intervene against 
the Native allotment applicants, or 


alternatively that it be allowed to 


—. gontest the conflicting applications. 
— [1] Regulation 43 CFR. 4.410, 
quoted above, gives a right of ap- 
peal to this Board to any party ad-. 


versely affected by a BLM decision. 
- The State is a party to the decisions 


‘below, and the State’s selection ap- — 
plications were rejected by those. 
These facts bring the 
State squarely within the language: 
of the regulation which pret it 
standing to appeal. 


decisions. 


The Act semnatiwe issue involved 


in these appeals concerns the pro- 
 priety of rejecting the State selec-. 


tion applications while approving 
the Native allotment applications 


| | without first. affording the State. 


notice of the conflicts, that BLM 


would approve the conflicting ap-— 
plications and reject the State’ S ap-. 
plications, and without affording - 
the State the opportunity to contest 


the conflicting applications, | 
[2] ALSC argues that the State 


has no standing to challenge: the 


allotment applications bene 
lands occupied by Natives do not 
fall within the ambit of the provi- 


sion of the Alaska Statehood Act 


_allowing the State to select “public 
lands of the United States which 
are vacant, unappropriated and un- 
reserved.” A difficulty with this 
| argument is that it is based upon a 


factual premise which the State is 


challenging, namely, the occupancy 
_ of the Natives under the Allotment 
Act. The State’s position is that if 


_ the use and occupancy of the in- 
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dividual Natives are not sufficient 


to warrant allowance of their allot- 
ment applications and the land. is 
otherwise available, it is subject to 
Im- 
plicit in its contentions are issues 


concerning the type, extent, and 


adequacy of the Natives’ use and 
occupany. 

A case cited to support ALSC’s 
contentions concerning the effect of 
Native occupancy is State of Alaska 


v. Udall, 420 F. 2d 938, 940 (9th 


Cir. 1969), wherein the court re- 
fused to rule as a matter of law 
“that under no circumstances could 
Indian trapping, hunting and 
camping * * * constitute a condition 
which would deprive the selected 
lands of the status of being ‘vacant, 


-unappropriated, and unreserved.’ ” 
‘There a Native village intervened as 


a party defendant in a suit by the | 
State against the Secretary of the 


Interior. The Natives asserted that 
the village had possessory rights to 
lands sought by the State under se- 
lection applications: The Natives’ 


alleged rights were based on present 
and aboriginal use and occupancy. 


The court held there were genuine 


issues of material fact requiring a 
trial. It refused to rule as a matter 


_ of law then on the aboriginal claims 


asserted by Natives and their affect 
upon the State. It specifically noted 
that pending legislation might re- 
solve the question. 

Thereafter, the Alaska Native 
Claims Settlement Act of 1971, 48 


U.S.C. § 1601 (1976), was passed by 
_ Congress to resolve the Native ab- 


original claims asserted for much of 


the area of the State of Alaska, Dis- 
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cussions of the sec inastanices stat- 


~. utes, cases, and other matters Jead- 


ing to the passage of ANCSA are 
in recent court decisions concerning 


the effect of the Act. See, ¢.g., Cape 
_ Fou Corp. v. United States, 456 F. 
Supp. 784 (D. Alaska 1978); 
United States v. Atlantic Richfield 


Co., 435 F. Supp. 1009 (D. Alaska 
1977 ); Hdwardsen v. Morton, 369 
F. Supp. 1859 (D.D.C. 1973). From 
the rulings in the afore-cited cases, 


it appears that any Native claims 
based solely upon aboriginal occu- 
pancy can no longer serve as a bar to. 


State selections, although State se- 
lections may ultimately be barred to 
specific lands granted to Native cor- 
porations or villages by provisions 


of ANCSA. Passage of ANCSA 


and these cases interpreting it have 


now superseded State of Alaska oe 
Udall, supra, and the implication 
raised there that aboriginal Native. 


claims might bar State selections. 


[8] The issue ALSC has raised 


concerning conflicts with Native 


village selections under ANCSA 


does not bar the State’s standing 
here. Although under ANCSA final 
approval of village selections would 
require rejection of conflicting State 


selections, as the State has pointed 
out, the villages here have selected 
more acreage than allowed to them — 


under ANCSA. Therefore, until 
there has been a final determination 


of the areas granted to the villages, 


the State retains its interest in the 
Jand by its selection application and 
the possibility that its interest may 
_ ultimately be defeated does not take 

_away its present interest and stand- 


} 
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ing. Any re about the State’s 
standing to challenge Native claims 
conflicting with its Peelectian rights 
has been resolved by the United 
States Court of Appeals for the 
District of Columbia Circuit. in — 
Koniag, Inc. v. Andrus, 580 F. 2d _ 
601 (D.C. Cir. 1978), cert. denied, 
99'S. Ct. 733 (1979). In Honiag the 
State had not yet filed selection 
applications for land claimed by 


_ the villages. However, the mere pos- 


‘sibility that it might later seek to 
select such land was held to be suf- 
ficient to confer standing on the 
State to challenge the eligibility of 


Native Alaskan villages under 


ANCSA pursuant to regulations of 


this Department applicable to the 


‘Alaska Native Claims Appeals 
Board. The -State’s position: is 
stronger here than in Honiag as. it 
has filed selection applications for 
the lands in conflict. It was noted 


in Xoniag at 613-614 that there are 
conceptual differences between ju- 
- dicial and administrative standing; 


thus, a party might not have stand- 


‘ing to obtain judicial review but 


could have administrative standing. 


_ The court then stated: 


The fact that judicial and administra- 
tive standing are conceptually distinct 


does not, of course, mean that Congress 


could not require an administrative 
agency to apply judicial standing con- 
cepts .in determining administrative 
standing. Nor does it mean that courts 
and agencies should never refer to judi- 


- gjal standing decisions, where helpful, 


by way of analogy. But absent a specific 
justification for invoking judicial stand-. 


ing decisions, J see no basis for inter- | 


jecting the complex and restrictive law 


of judicial standing inte the administra- 


tive process. 


Id. To determine Peete : 


standing, the court suggested that 


the language of the statutes and. 


the agency regulations should be 
the starting point. Where the lan- 
guage is general, such as speaking 
of persons “a 
or having an “interest,” there may 


be need for a functional approach | 


to determine the issue. After ana- 
lyzing court authorities, the court, 
at 616, concludes: . 


These authorities suggest a functional 
analysis composed of the following 
factors: 

(1) The nature of the interest asserted 
by the potential participant. 

(2) The relevance of this interest to 
the goals and purposes of the agency. 

(8) The qualifications of the potential 
participant to represent this interest.’ 


(4) Whether other persons could be 
expected to represent ‘adequately: this: 


interest. 


(5) Whether spatial conidial ations in- 
dicate that an award of standing would: 


not be in the public interest. 


Such a standard would have to be flex-. 


ible, of course, and the appropriate vari- 


ables might well vary from one context: 


to another. The important point is. that 
administrative standing should be tai- 
lored to the functions of the agency, not 
to arcane doctrine from another area of 
the law. 


= One important distinction might: ‘be 
| between a would-be participant seeking 
to institute a new administrative hear- 
ing or appeal, and one merely seeking to 
intervene in an on-going proceeding. An 
award of standing i in the former circum- 
stances is clearly more burdensome than 
in the latter. See 3 K. Davis, Administra- 
tive Law Treatise 241 (1958). Since in- 


_ tervention generally has no effect on what 
decisions are reached, or when they are 
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gorieved,” “affected,” 


[86 LD, 


| “senaeren: it might be eeerars in con- 


sidering requests for intervention merely 
to. focus on (1) whether the potential 


intervenor represents a point of view that 
would assist in illuminating the issues; 


(2) whether ‘he is qualified to represent 
this point of view;. (8) whether other 


‘parties to the proceeding could be ex- 


pected to represent this perspective; and 
(4) whether there are special considera- 
tions that indicate intervention would 
not be in the public interest. 


The court then applied this 
“functional” standard and found 
that the State was properly held to 
have standing to appeal the Native 
village eligibility determinations, 
We have previously ruled that the 
State had standing to appeal be- 
cause it had an application which 
was rejected, and, thus, was ad- 
versely affected by the decision. 


_ The State’s selection applications — 
also give it.an interest in the land 


sufficient to meet.the requirements 
of the private contest regulation, 43 
CER 4.450-1, which oie in 
part: 


Any person who claims title to or an 
interest in land adverse to any other 
person claiming title to or an interest 
in such land * * * may initiate proceed- 
ings to have the claim of title or interest 


. adverse to his claim invalidated for any 


reason not shown by the records of the 
Bureau of Land Management. Such a 


pr oceeding will constitute a private con- 


test and will be governed by the regula- 
tions herein. 


Where the San eae: cs pre- 


sent evidence concerning the sufli- 


ciency of a Native’s use and occu- 
pancy, this would be information 
outside the records of BLM. Under 
the functional approach, this would 
be helpful to the agency. We ree- 
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pate the aeesial obligation. and 


. interest of the Secretary of the In- » 
terior with regard to Indians and 


Natives in Alaska; however, he also 


7 has a statutory duty to assure that 


there has been compliance with the 
- public land laws, including the 
- Alaska: Native Allotment Act and 
the Alaska Statehood Act, before 
land is conveyed pursuant. to -such 


laws. As a mere stakeholder: here, _ 


this Department must be concerned 
with fairness to all parties. There- 
fore, we cannot accept-the argument 
by ALSC that because of Interior’s 
special duty to Natives, the State 
should not be allowed to challenge 
the Native allotments. We must con- 


_ clude that under the standard enun- 


ciated in Koniag the State has 
standing. here, and also under the 


contest regulation quoted above. We. 
have specifically held that the State | 
has standing to bring a private-con- - 
test against’ Native allotment ap-. 
. plications conflicting with a. State 


airport where the State had a selec- 
. tion application and an airport 
lease application and - contended 
that the airport extension was 
needed for local community. and 
public interest needs. State of 
Alaska, 40 IBLA 79 (1979). See 


ae also, State of Alaska, 40 IBA 118 


(1979). | 

[4] In State o of Alaska, 40. IBLA 
9 (1979), and many ite cases, 
the Department has consistently 


> recognized that states are included 


within the term “person”. in the 
contest regulation. See e. g., Navajo 
Tribe of Indians v. State of Utah, 
12 IBLA 1, 80 LD. 441, 501 (1978) ; 


State of California V. Den Mi ining | 
and Engineering Corp.,. 17 IBLA 
380 (1974), aff'd, Doria Mining and 


Engineering Corp. vy. U orton, 420 
-F. Supp. 8387 (C.D, Cal. 1976) ; 
State of: California v. Rodeffer, 75 


E.D. 176 (1968) ; State of Louisiana 


vy, State Een eran on Cor 3 LD. : 


148. (1966). .. , 

In. a, private. ‘contest, as well as a 
Governmental contest, the Native 
must be. given adequate: notice and 
an opportunity for an oral hearing. | 


In Donald Peters, 26 IBLA.235, 83 
“ED. 308 (1976), reaffirmed, 28 - 
IBLA 153, 83 LD. 564 (1976), we 


held that the Departmental. contest 


procedures would be applied when 


there is an issue of fact to be re- 


solved 3 in adjudicating Native allot-— 
“ment applications. In Pence v. An- 


drus, 586 F. 24.733 (9th Cir. 1978), 
the Court. of Appeals held that 
these procedures: comply, at least . 


facially, with the due process re- 


quirements set out in Pence v. 


Kleppe, 529 F. 2d 135 (9th Cir. 


1976). That case ruled that Native 


allotment applicants had a suffi- — 
cient property interest in their al-. 


lotment applications so as to be-en- — 
titled under due | process to adequate — 
notice and an opportunity for an 
oral hearing before their. applica- : 
tions can. ‘be. rejected. because of i in- 
sufficient use and occupancy, 

Under the Alaska ‘Native Allot- 


-ment Act there moust. be “substan- . 


tial use and occupancy” by a Native. 
As mentioned before, State. of 
Alaska v. Udall; supra, left to. a 


- fact-finding bead a determination © 


whether Native | aboriginal claims 7 
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based on. tr apping, hunting, and 
‘camping could bar a State selection. 
However, aboriginal claims have 
now been abolished and that case 
has, in effect, been superseded by 
tases decided since ANCSA. We 
~ need not decide, in the present pos- 
ture of this case, issues pertaining to 


. the type of use and. occupancy by eg 


- Native in his/her individual capac- 
ity seeking title under the Alaska 


Native Allotment Act which would. 


be sufficient to bar. the State, except 


to say that, ata very minimum, the 


use and occupancy ‘would have to be 
‘sufficient to meet the ‘statutory and 
reeulatory requirements for allow- 


ance of an allotment if there were 
no conflicting claim.* We shall await. 


future action and briefing by the 
parties before deciding whether 
there may be a more strict standard 
-of use and occupancy; o7 at least, a 
more strict burden of proof: neces- 
sary where there are third-party 


claims conflicting with an allotment. 
application than where only the. 
‘United. States is involved and the © 


Secretary is exercising. his discre- 
tionary authori ity in making an 
allotment. — 

From the above, it is clear that the 
‘State has standing to contest a Na- 
tive allotment application conflict- 
ing with -its' selection application 
regardless of whether the land is 
| alse within a Native village’ selec- 

tion. area. It also has standing to ap- 


| peal an. a yeres: »: decision affecting 


'-4For examples of Indian or Native 
occupancy . and third party claims, compare 


“Cramer v. United States, 261 U.S. 219 (1923), . 
with Herbert’ H. ' Hilscher, 67 LL.D. 410 (1960). 


Also see Navajo Tribe of. ReNONE v. State of 
' Utah, supra. 
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its selection appnewion because of a 


conflict. - 


[5] Here, noes the Stile: was, 


not afforded an opportunity to con- 


test the claims before its application 
was rejected. The action by BLM, 


therefore, afforded the State no 
choice but to appeal from the ad- 
verse decisions. This was not proper 


procedure. in these. circumstances. 
For. this reason, we shall set aside 


the decisions to afford the State its 


opportunity to contest the conflict- : 
ing claims if it desires. 
The State’s. argument that the — 


United States must contest all Na- 


tive allotment claims where there is 
a conflicting State selection cannot 
be accepted. Only if BLM, or this 


‘Board on review, determines that 


there is a question as to a Native’s 


‘compliance with the Act so as to 


warrant the initiation of a Govern- 
ment contest or a-need for a hearing 


on facts prior to an exercise of dis- 


cretion need such action be taken. 
Because the issues raised in these ap- 
peals primarily concern the proced- 
ural rights of the State, we are not 


ruling on merits of the Native allot- 


ment applications. When these eo 
records are returned to BLM, 
shall give notice of their return to | 
the State and afford it time within 


which to bring private contest pro- 


ceedings against the Natives’ con- 
flicting- claims. If the State fails to 


do so within the time required, BLM 
may then reject the State selection 
applications. The State may then 
- appeal to this Board for a review of 
the case on its merits pursuant to 


subpart 43 CFR 4.400. This review, 


_ however, will be limited to deciding 
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whether the application was prop- ~ the ieron: 43 CFR 4.1, the deci- - 


erly rejected because the Native al- _ 


lotment application is properly al-. 
lowed, or whether there is doubt: as 
‘to the adequacy of the allotment ap- 
plication so as to warrant a contest 


_by the United States. See State: of 


Alaska, 41 IBLA 809 (1979). 
Notice of future eine 

should be given to the Native. vil- 

lages and ay ‘other conflicting 

parties. 

| - Accordingly, pursuant to: the. au- 

thority delegated to the Board of 


Land as ae the. eas ae of - 


sions appealed from are set aside 


and the cases remanded for further | 


proceedings consistent: with this — 
opinion. 7 20 


a oAN B. raoaeson, 
Adminis trative i ud Le 


: Wa cONCUR! 


Epwanp Ww. Srozsino, 


| Administrative J wdge. 


Newton Frisnenrs, nee, | 
Chief. Administrative F Judge, 


APPENDIX AU 


7 “IBLA No, 7 


Native Allotment No: and Nome ae - 


Se Conflicting. State 
“Selection No. 


AA-6157 


” 4--053268 


mie *76-639 oa “Mary K, Zitnin 

76-640. Marsha Thorson — 

76-641. ~ Nicoli ee 23 
76-687 2 22 Wassillie Tutsik eae 

76-689 Ze Batnice Brown - ~— 
76-690. - Rose Wheeler < 

76-691 | Natalie Odegaard 

—*76-692, 0 Phyllis Westcoast . 
76-715 = .. | . Erma Lawrence 
76-716 John Estabrook — 

© 16-777 Vera Tschaepl 


~~ AA~7208 | co, AH054308 
AA-7785 -. A-054358: 
* ae — -A-054590. 
AseT292 ~~ A-~054310 
| -  A=054873° 
AA-7324 2 AH052985. 
AA-067589. =. A-058734 | 
AA-067640 | A-053268 
-— AA-7807. ss A054 382° 
—AA-6553 © oo AA-208 > | 
AA-6973 — AA-4805 | 
—AA-6614 A~050580 . 


- The State has withdrawn its appeals in Part as to pareels within the. : Native village * compulsory. ¢ core © townshipss _ 
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“Decided 1 July 20, 1979 | 
Apneal oy the Office of Surface Mining | 


Reclamation and Enforcement (OSM) 


from a Jan. 16, 1979, decision of Ad- 


ministrative Law Judge David Torbett. 
vacating a notice of violation and two 


orders’ of cessation issued by OSM — 
under the entheritst of SEC, : B21 of the a 


mation Act. of 1977: 


Sitfine. Mining Control and Reclama- 


7 : tion Act of mae 


Reversed. 


i Surface Mining. Control and: Recla- 


Procedure: Generally. 


Ina case on appeal, the. Board bases sts 
deliberations on the record before it. 


Qe Surface Mining Control: and Recla- 2 


mation: Act. of 1977: Initial Regula- 


Administrative - 


; "DECISIONS 


- tory Pyoemin: -Pérformanioe “Require. 
| | . a notice of violation alleging four | 
~ separate violations of the Act. On 


| ments: Applicability 


The extraction of coal as ain ‘ineidental 


a part of privately financed construction 


- is not an activity excluded, as such, from 


=) coverage by. the performance ‘require- . 
ments of the. initial regulatory propre, 


& Bo Snifads Mining Control aad Recla: 


~~ mation Act of 1977: Administrative - based ‘on their observations of re- 


Procedure: Generally 


“Where the applicant for: review bases his 


-, c defense. upon the assertion ‘that’ the 

amount of coal removed. or to. be removed 
is less than that provided by law to. con- 
‘stitute surface coal mining, he: must 
prove such : an assertion. a 


| APPEARANCES: John Philip Wil- | 
liams, Esq., Office of the Field Solicitor 


_ (Knoxville), Michael J, Kurman, Esq., 
| Office of the Solicitor, and Marcus P. 

McGraw, _ KEsq., Assistant. Solicitor, 

- Office of the Solicitor, for the Office of 


Surface Mining Reclamation and En- 


forcement, and Warren N.: Scoville, 
Esq., Lewis and Scoville, London, 
| ery for James Moore. 


OPINION BY THE INTERIOR 
BOARD OF SURFACE MINING 


AND RECLAMATION 
APPEALS © | 


eae and Procedural 
Background — 


— © On July 12, 1978; representatives : 
of the Office of Suittace Mining Rec- 
. lamation and Enforcement ( OSM). 

issued to James Moore (Moore) an 

oes order of cessation, for) mining with- : 

outa state permit, under the Sur-.. 

_ face Mining Control and. Reclama- 7 


or THE. DEPARTMENT OF THE INTERIOR 


RCE 


tion Act. of 1977. (Act), as. well as 


J uly. 20, 1978, Moore applied for re- _ 


view of these’ enforcement actions. 
‘The inspectors returned :to the site 
on July 26, 1978, for the purpose of 
attending a minesite review hearing 


requested by Moore. At that time, 


medial work done by Moore in the 
interim, the inspectors terminated _ 


the notice for two of the alleged 
‘violations but :issued a cessation 
order for the other two because 
“Moore: had» failed to abate those 
. -wiolations. 


. At the hearing on Moore’s appli- 
cation for review, held on Sept. 21, 
1978, it became clear that Moore | 
did not and ‘would not otherwise 


_contest. the procedural and sub- 


stantive validity of the issuance of 
the notices and orders if it could be © 
legally concluded that Moore and 


his operation were covered by the 


Act. Moore contended. that, since 
the major purpose of his operation. 
was the building of a racetrack to 
which the extraction of coal was in- | 
cidental, he was not surface mining 
and therefore was not subject to the - 

Act. Thus, the Administrative Law | 


—~-» Judge (ALJ) conducted the hear- 
ing solely on the issue of the Act’s 
applicability and not on the sub- 


stantive validity of the alleged vio-. 
lations. Throughout. the. hearing 


“and in its post-hearing. brief, OSM | 


contended. principally that Moore > 


and his operation, are subject to the 


5 230 USCA, -§§ 1201-1228 © (West™ Supp. 
1979) 5 Pil 95-87, 91 Stat. 445 (1977). 
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‘Act pass Moore had conducted — 


“surface coal mining operations” 
as that term is defined in the Act 
and because Moore had extracted 
- more than 250 tons of coal pee year 
for commercial use. 

On Jan. 16, 1979, the ALJ issued 


a decision in which he concluded 


~ that Moore was not subject to the 
Act. The basis for that conclusion 


. was his determination that Moore 7 


was neither an operator nor a per- 
tInittee for purposes of the Act. 


Concentrating. almost exclusively — 


on the former description, the ALJ 


held that OSM failed to prove that — 
Moore removed or intended to re- 


--move from his property more than 
_ 250 tons of coal in a year and that, 

therefore, OSM had failed to prove 
that Moore was an operator, 


OSM appealed the ALJ’s de- 


cision on Feb. 16, 1979, and filed a 


detailed and lengthy brief on 
Mar. 19, 1979. After requesting and 
receiving an extension of time for 
the filing of a brief, Moore filed 
with the Board, on Apr. 30, 1979, a 
copy of the decision of the ALJ 
along with a copy of a Memoran- 


dum of Law that had also been 


previously filed with the ALJ. 
On Apr. 24, 1979, the Board had 
“issued. ‘its decision in. Dennis RB. 
Patrioh; 1 IBSMA 158, 86 LD. 266 
(1979), in which. the Board dealt 
-with issues similar to the issues in 
this case. The parties requested and 
were granted leave to submit addi- 
tional briefs addressed to: the im- 


plications of Patrick. OSM chose to 


co. SO. 
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Discussion 


{th 2| In Patrick, the Boakd held | 
that the initial Federal regulatory 


‘program is not applicable to a ‘sur- 


face coal mining operation which is 
located on state land and which is 
not subject to state regulation with- 
in the scope of any of the initial — 
performance standards. On the 


basis of the record presented to the 


Board in Patrick, it determined 


that Patrick’s privately _ funded 


construction project was located on 
land within the jurisdiction of the 
Commonwealth of Kentucky, but — 


that his project was not subject to 


regulation by the Commonwealth 
within the scope of any of the 


initial Federal performance stand- 


ards. Were the record in this case. 
the same, as to Kentucky law gov- 
an coal extraction incidental to 

- privately funded construction 
Bea the Board would ‘be 
governed by Patrick and hold 
accordingly. On the basis of the 
record before it in this appeal, how- 
ever, the Board must. conclude that 
under Kentucky law, just as under 


the Federal interim regulations, 


privately funded construction proj- — 


ects are not, as such, excluded from 


coverage of the performance re- 


quirements - “pertinent: to: surface 
coal mining. operations.” 2 ot follows 


: —————_—— 
2A regulation of the Kentucky Department 
for ‘Natural | Resources and Environmental 


Protection, cited _by Moore in. his hearing’ 


memorandum and by OSM in its answer to 
the Application. for Review (although | in. its 
supplemental brief to this Board. OSM states. 
that. Kentucky has ‘not. promulgated any perti- 


nent regulations), provides, that the require- 


ments of Kentucky’s strip mining statute, ‘ 


ERS Chapter 350, shall not apply to the 
a Continued 
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that the letter of Sept. 01, 1978, 


whereby Moore was informed by 
the Division of Permits (Kentucky 
Department for Natural Resources 
and . Environmental Protection) 
that a state mining permit would 
not be required for his construction 
project, does not insulate Moore 
from regulation by OSM because 
that letter may not be viewed as an 
expression of the state authority’s 
lack of power to regulate Moore’s 
operation under existing Kentucky 
law.? _ 


Continued 
“extraction of coal as an incidental part of 
highway or other construction financed by 
federal, state or local government.” 405 KAR 
1:020H §1(2) (May 3, 1978). This provision 
‘does not exclude from the coverage of 
Kentucky’s coal: mining regulations privately 
- financed construction such as that conducted 
by Moore. The “policy’’ statement to the 
contrary (Policy Memorandum 78-0004 of the 
Secretary of Kentucky’s Department for 
Natural Resources and Environmental Pro- 
tection, Aug. 28, 1978), which was given 
considerable weight in Patrick, must be 
-ignored in view of this regulatory provision 
and the mandate of 405 KAR 1:020E $2 
(May 8, 1978) that the regulations of 405 
KAR Chapter 1 are “to be construed as com- 
patible with federal regulations adopted .pur- 
suant to Public Law 95-87, the ‘Surface 
Mining Control and Reclamation Act of 
(1977'.”". . 

“The Federal éounterpart of 405 KAR 
1 0020H §1(2) is-30 CFR 700.11(c), which 
implements 30-.U.S.C.A. §1278(3) (West 
Supp. 1979). Although the language of 30 
CFR 700.11(c) is not discussed in the Pre- 
amble to the interim Tegulations, the. legisla- 
tive history. of 80 U.S.C.A. § 1278(8) makes 
clear that only publicly financed construction 
projects are exempt from the coverage ofthe 
Federal © ‘surface ‘coal » mining performance 
standards, See H.R. Rep. No, 95-493, 95th 
Cong., 1st Sess. 112 (1977), ane 

®*That a state does not in fact regillate a 
particular surface coal mining operation (ag 
defined by Federal law) does not prevent OSM 
from doing so ‘under the authority” of the 
interim regulations. During the initial regula- 
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The ALJ held that Moore was 
not subject to the requirements of 
the interim regulations because he 
was not an “operator.” * Under the 


interim regulations, however, per- 


sons are generally subjected to the 
law because they are “permittees.” 


As we held in Delight Coal Corp., 


1 IBSMA 186, 86 ID. 321 (1979), 
a permittee, during the interim reg- 
ulatory period, is one who conducts 
surface coal mining operations that 


are regulated by a state under state 
law whether or not he has applied 


for or been issued a formal certifi- 


cate to that effect.’ To be subject to 
regulation under Kentucky law, 
Moore must be, inter alta, an “oper- 
ator” as that term is used in state 
law. Under Kentucky law, an “op- 
erator” is defined as one “who re- 
moves or intends to remove more 
than two hundred fifty (250) tons 


tory program, the critical determinant of 
OSM’s jurisdiction over a.surface coal mining 
operation conducted on state land is whether 
the operation is subject to state regulation 


within the scope of any of the initial Federal 


performance standards. 

4In the Federal interim eeu tons, an 
“operator” is defined as one “engaged in coal 
mining who removes or intends to remove 
more than 250 tons of coal from the earth by 
mining within 12 consecutive calendar months 
in any one location.’ 30 CFR 700.5. The term | 
“operator,” though, is only sparingly utilized 


in the regulations after it is defined. For. ex- 


ample, it is part of the title in 30 CFR 710.12 


(‘Special exemption for small - operators. digs 


and it appears later in 30 CFR 723, 12(d) (3), . 
concerning assessment procedures — for ¢ivil 
penalties: (“In caleulating points to’ ‘be ag- 
signed for negligence, the actions of all persons 
working on the mine site shall be attributed to 
the permittee or operator.”). ’ 
5 There is no minimum tonnage requirement 
in the interim regulations insofar as the defi- 
nition of a “‘permittee”’ is. concerned. 30 CER 


700.5. 


369] =< _. . § JAMES. MOORE. 


July 20, 1979 


of coal within twelve (12) succes- 
sive calendar months * * *.” KRS 
850.010(6); 405 KAR 1:010E §1 
—(84).5 If Moore did not remove or 

intend to remove more than 250 tons 
- of coal in a 12-month period, then, 
under Kentucky law, he would not 
be subject to State regulation with- 
in the scope of the initial Federal 
_ performance standards and, thus, 

not subject to OSM’s jurisdiction. 
The ALJ seems to have deter- 
mined that OSM failed to carry its 
burden in establishing a removal of 
or intent to remove more than 250 
tons of coal by Moore. If the burden 
were on OSM so to demonstrate, 
there is adequate support in the 
record for the ALJ -to have found 
the way he did. Although OSM of- 
fered: testimony to the effect that 
many times 250 tons of coal were 
saved, the ALJ was rightly entitled 
to reject that testimony and some of 
the inferences on which it was based 
and to confine himself to the 100~ 
120 tons of stockpiled coal that was 
conceded by Moore. This conclu- 
sion, however, 1s warranted only if 
the burden were in fact on OSM to 


. @Unlike the Federal law, the term “permit- 
tee’? does not appear in the Kentucky strip 
mining statute. Instead, the critical status 
appears to be that of “operator,” because all 
of the: mandates of the Kentucky statute are 
directed to operators, See KRS Chap. 350 
(May 3, 1978) ; see especially KRS 350.028 (3) 
and KRS 350.060. In this regard we. note, 
also, that the Kentucky Department of 
Natural. Resources and Environmental. Pro- 
‘tection has adopted, in essence, the definition 
of “operator” as an applicability provision 
-in. the regulations | issued to implement KRS 


_ Chap. 850: 405 KAR 1:020E § 1(3). 


establish the Gata The Board 
does not believe it was.7 

[3] When OSM issued its notice 
of violation, it, in effect, charged 
Moore with ae a, permittee who | 
had violated certain provisions of 
the interim regulations. Charging 
that someone is a permittee, in Ken- 
tucky, includes an allegation that 
the person has removed or intends 
to remove over 250 tons of coal in a 
12-month period. If undisputed, ‘this 
allegation is deemed admitted. If it 
is disputed, though, it is up to the al- 
leged permittee to establish that he 
did not remove or intend to remove 
the requisite amount of coal.? To 
hold otherwise would make the effi- 
client administration of: the Act 
more difficult. The permittee is the 
one with ready access to the rec-. 
ords to show how many tons were 
removed or sold within any period. 
In _ case, Moore testified he ne 


7 The procedural seeulations spaaiie that in 
proceedings to review notices of violation and 
orders of cessation OSM has the burden of 
establishing a. prima facie case but that the 
ultimate burden of persuasion rests with the 


- applicant for review. 43 CFR 4.1171. A. prima 


facie case is made where sufficient evidence 
is presented to establish the essential facts 
and which evidence will remain sufficient if 
not contradicted. It. is evidence that will 
justify but not compel'a finding in favor of 
the one presenting it. OSM made = such 
a presentation. —— 

8In. his Statement of Facts and Weinds 
randum of Law, which constituted his Appli- 
cation for Review, Moore nowhere indicated 
that he intended to raise, much. less rely on, 
the fact that he had removed or intended to 
remove less than 250 tons of coal in a 12- — 
month period. Instead, he based his defense on 
the immunity of private construction projects 
to the interim regulations. The Board has, 
based upon the record in this case, rejected - 
that defense. 
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no records. (Tr. 107 ). He also sated: = 


he did not know exactly how much 
coal he had: sold (Tr. 110, 111). 
There was testimony that 1,800 tons 


to. 2,600 tons could have been re- | 


moved (Tr. 38, 85). As to. inten- 
tion, ] “Moore testified that he in- 
tended to sell more coal as it was 
removed (Tr. 117). None of the 


testimony, provided it is the duty 


of::the permittee/operator to show 
such, could justify a conclusion that 
- 250 tons or less of coal-had been re- 
moved or were intended to be re- 
moved during a period of operation 
not. exceeding 12 consecutive 
months, And, as in an affirmative 
defense, the one making the defense 
must establish it by pleading as well 
as proving it. It may be that fail- 
ure to plead can be waived. Proof, 
though, absent a concession by the 
other party, is essential. | 

In view of the foregoing, we find 
that Moore failed to carry his bur- 


den as to the amount of coal re- 


moved or intended to be removed.? 
The judgment of the ALJ is there- 
fore reversed, 


~ Meyrin J. Mirxrn, 
; Admanistrative Judge. 


Wit. A. Irwin, : 
| Chief Administrative Judge. 


“Than G. Banus, . 
7 Peach utes udge. 


+ %8ee fi. 7, supra, oateueing the burdens 
of proof. set forth in: 43 CIR 4, 1171. 
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JUNE OIL AND GAS, ING, 
COOK OIL AND GAS, INC. 


4 IBLA 394 | | 
Decided Jrily 24, 1 1979 7 


Avneal — a decision of the Color ado - 

State Office, Bureau of Land Manage- : 
ment, rejecting appellants’ simultane- 
-ous oil and gas lease mak C-26939 - 
and C-27026. | | 


Affirmed. 


1. Oil and Gas Leases: Applications: 
Drawings—Oil and Gas Leases: Appli- 
cations: Filing 

Where offers for the same parcel of land 
are filed by two corporations in a simul- 
taneous oil and gas lease drawing, and 
where the directors of the first corpora- 
tion having authority to file offers and 
execute leases are directors of the second 
with the same authority and the sur- 


rounding circumstances suggest that the 


corporations are interrelated, the draw- 


ing is inherently unfair and the offers . 


are properly rejected as a prohibited mul- 
tiple filing. Collusion or intent to deceive 
the Department need not be shown. 


' APPEARANCES: Philip G. Dufford, 


Esg., Welborn, Duiford, Cook and 
Brown, Denver, Colorado, for both 
appellants; Lyle K. Rising, Esq., Office 


of the Denver Regional Solicitor, De- 


partment | of the Interior, for the 
Government. = Ste 


OPINION BY ADMINISTRA: 
= TIVE JUDGE BURSKI 


om JUNE OIL AND GAS, INC., COOK OIL AND GAS, ING. 
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- uly 2h, 1 979 


| INTERIOR BOARD OF LAND 


APPEALS 


| In June e and July 1978, J une Oil 
and Gas, Inc., and Cook Oil and 


Gas, Inc. submitted offers for the 


ances oll and gas lease 


drawings held by the “Colorado 


State Office, Bureau of Land Man- 


agement (BLM). Specifically, both 


corporations submitted drawing en- 
try cards for parcel No, CO-8337 in 


the June drawing and for parcel — 


No. CO-361 in the July drawing. 
June Oil and Gas, Inc., received 


first priority on parcel No. CO-337 


and second priority on parcel No. 
~ CO-361. Cook Oil and Gas, Inc., 
received no priority on parcel No. 
CO-337 as its card was not drawn, 
but received first priority on parcel 
No. 


tion, BLM concluded that the cor- 


porations were interrelated _and 


thus had gained a greater probabil- 


ity of successfully obtaining a lease 
or an interest in a lease in the draw-. 


ing when both submitted offers on 
the same parcels, Therefore BLM 
rej ected the priority offers stating 
that.a multiple filing in: violation 


of 43 CFR 3112.5-2 had occurred 
and. elting: in . support of the deci- 


President/Director | 
Secretary/Treasurer/ Director 
Vice President for Land Ad- — 

ministration 


COQ-361. After review of the 
qualifications file for each corpora- 


3 Fine Oi and Gas, Inc. 
Michael C. B. Cook 
Adrianna van der Stok 


Madeline A. Meyer 


| sion, eae Oil. Corp., 72 


L.D. 486 (1965), Both. corporations | 


have appealed that decision and the | 
cases were consolidated fer review. 


The relevant portion of 43 CER 
3112. 5-2 states : 


_ When any person, association, corpora-— 
tion, or other entity or business. enter- 
prise files an offer to lease for inclusion 
in a drawing, and an offér (or offers) to 
lease is filed.for the same lands in the 
same. drawing by any person. or party 

acting for, on behalf. of, or. in collusion 


with the other person, association, cor- 


poration, entity or business enterprise, 
under any agreement, scheme, or plan 
which would give either, or both,-a great- 
er probability of successfully obtaining a 
lease, or interest therein, in any public 
drawing, held pursuant to § 3110.1-6(b),. 
all offers filed by either party will be 

rejected. . 


Review of the corporate qualifica- 
tions files maintained by. the Colo- 


-rado State Office for each corpora- 
tion indicates that June-Cook-owns 


100: percent of June Oil and Gas, 
Inc., and is chairman of the board 
of dipesteres ‘Michael C. B. Cook — 
owns 100 percent of Cook Oil and 
Gas, Inc., and is also chairman of | 
the board of that corporation, At 


the time that the lease offers which. 
are the subject of this appeal were 
made, the officers of each corpora-- 


tion were as follows: 

Cook Oil and Gas, Ine. 
— June Cook | : 
_ Adrianna van der Stok — 


Kati P. Ward ~ 
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All of these directors, including 
the chairmen of the boards, and 
officers were authorized to sign on 
behalf of their corporations with 
respect to oil and gas leasing 
matters. — 

The Articles of Incorporation for 
each company state identical pur- 
-_poses,) list the.same incorporators, 
and designate initial registered 
offices with the same address. In 
fact, the Articles of Incorporation 
for each are identical except for the 
names of the initial directors and 
registered agent of each. The Arti- 


cles of Incorporation were executed’ 


on the same day and filed with the 
State of Colorado on the same day. 
The two corporations continue to 
have the same address and, as noted 
in appellants’ statement of reasons 
and brief, share business facilities 
and personnel for purposes of 
convenience. | 

Appellants argue that Schermer- 
horn Oil Corp., supra, is “irrelevant 
to the case at issue” because neither 
of the two corporations own stock 
in the other as did Schermerhorn 
and thus no unfair advantage was 
gained by both corporations having 


‘1The third provision of both Articles of 
Incorporation reads in relevant part: 


“(a) Purpose. The nature, object and pur-. 


poses of the business to be transacted shall 
be as follows: 

(i) To acquire and obtain interests in oil 
and gas leases. 

** (il) To develop oil and gas leases. 

“(iii) To acquire and engage in other busi- 
nesses. To acquire (for cash or in exchange 
for its assets or securities or otherwise) 
operate, dispose of and otherwise deal and 
engage in any Jawful business or activity for 
which corporations may be organized under 
the laws of Colorado.” 
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filed. In addition, appellants assert 
that a multiple filing does not occur 
when the cards are filled out by the 
same person if they were signed by 
different persons. Appellants fur- 
ther claim that the sharing of com- 
mon facilities for business purposes 

does not constitute a multiple filing 
unless some agreement exists that 
the participants will mutually bene- 


’ fit from each other’s offer.? 


We would agree with appellants’ 
argument that Schermerhorn O1l 
Corp., supra, is distinguishable, 
though only in part, because the 
two corporations are independently 
owned. However, we do not agree 
that the Sehermerhorn decision is 
irrelevant to the cases at issue. In 
that case, one corporation, Scher- 
merhorn, held a 29 percent stock 
interest in a second, Kenwood. The 
Deputy Solicitor ruled that when 
both corporations filed a lease offer 
for the same parcel of land, Scher- 
merhorn had 114 chances of success © 
because of its ownership of Ken- 
Thus the drawing in — 
which they participated was inher- 
ently unfair whether or not there 
had been collusion or intent to de- 


2 Appellants cite D. H. Pack, 30 IBLA 166, 
84 [.D. 192 (1977), as support for this 
proposition. However, Pack does not involve 
the sharing of common facilities for business 
purposes but rather the use of a filing service 
by an oil and gas lease applicant. The Board | 
held that where an applicant files a lease offer 
through a leasing service under an arrange- 
ment where the applicant uses tbe leasing 
service’s address and avails himself of other 
services, but no enforcement agreement is 
entered into which would require the ap- 
plicant, if successful, to transfer any interest. 
in the lease to the leasing service, then the 
service is not a party in interest. 
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ceive the ‘Department and the 
Schermerhorn lease offer was prop- 
erly rejected. Appellants correctly 


argue that this is not the situation 


we have before us now. 

However, in Schermerhorn Ou 
Corp., supra, rejection of the Ken- 
- wood offer was upheld as well be- 
cause of the additional finding that 
all of the officers of Schermerhorn 
with authority to execute offers and 
leases were also officers of Kenwood 
with the same authority. Similar 
circumstances are present in the 
cases now at issue. Here June Cook, 


the sole stockholder and chairman of 


the board of June O1] and Gas, Inc., 


is a director and officer of Cook Oil 


and Gas, Inc. Similarly, Michael C. 
B. Cook, the sole stockholder and 
chairman of the board of-Cook Oil 
and Gas, Inc., is a director and offi- 
cer of June Oil and Gas, Inc. In ad- 
dition, the two corporations have a 
common secretary-treasurer/direc- 
tor. The sole office held by different 
persons for each corporation is that 
of Vice President for Land Admin- 


istration. As previously noted, all 


directors and officers of each corpo- 
ration may execute oil and gas of- 


fers and leases on behalf of their 


corporations. Consequently, as in 


Schermerhorn Oil Corp., supra, di- | 
rector/officers common to both cor- 
porations may file lease offers for 


the same land on behalf of both 
corporations. 

The directors of a eeouade are 
its governing body. aney generally 


1965): 


exercise all powers vested in the cor- 
poration and are responsible. for 
the management of ordinary corpo- 
rate affairs as well as the manage- 
ment, control, and use of corporate 
property. 19 C.J.S. Corporations 
§ 742 (1940). In Panra Corp., 27 
IBLA 220 (1976), the Board quoted 
the following statement concerning 
the duties of corporate directors and 
officers from Alvest, Inc. v. Superior 
Oi Corp., 398 P. oe 218 (Alaska 


A corporate officer or director stands 
in a fiduciary relationship to his corpo- 


_ ration, Out of this relationship arises the 


duty of reasonably protecting the in- 
terests of the corporation. It is inconsist- 
ent with and a breach of such duty for 


an officer or director to take advantage 


of a business opportunity for his own per- — 
sonal profit when, applying ethical stand- 
ards of what is fair and equitable in a 
particular situation, the opportunity 
should belong to the corporation. Where 
a business opportunity is one in which 
the corporation has a legitimate interest, 
the officer or director may not take the 


opportunity for himself. If he does, he 


will hold all resulting benefit and profit 
in his fiduciary capacity for the use and 
benefit of the corporation. [Citations 
omitted.] | 


398 P. 2d at OLB. The Board has 
previously held that when a director 
or officer of a corporation individ- 
ually files a lease offer for the same 


~ land as the corporation itself files, a 


prohibited multiple filing occurs be- | 
cause the individual filing consti- 
tutes the taking of a corporate busi- 
ness opportunity for personal profit. 
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Such action is a breach of the ae 
rector’s or officer’s fiduciary duty to 
the corporation and thus the profit 
accruing to that individual must be 
held. for the corporation’s benefit. 
As a result, the corporaticn will 
have had two chances to obtain the 
oil and gas lease. William R. Boehm 
386 IBLA 346 (1978); Wiliam R. 


Boehm, 34 IBLA 216 (1978) ; Gray- 


bul Terminals Co., 33 IBLA 248 
(1978); Panra Corp., supra. See 
McKay v. Wahlenmaier, 226. F. 2d 
35, 4446. (D.C. Cir. 1955). We find 
this principle also applicable to the 
present cases as it defines the rela- 
_ tionship between June Oil and Gas, 

Inc., and Cook Oil and Gas, Inc., 
and. identities the problem which oc- 


curs when both file lease offers. In: 


most instances, directors with fiduci- 


ary obligations to two competing 


| corporations cannot reasonably pro- 
tect and promote identical interests 
in a single ‘business opportunity for 
the two corporations at the same 
time. When a business opportunity, 
such as filing for an oil and gas lease, 
arises which is equally appropriate 


for either corporation, the directors 


cannot take the opportunity for one 
of the corporations without breach- 
ing their duty to the other unless the 
corporations are in fact not com- 
peting and the action is beneficial to 
both regardless in whose name the 
action is taken. Therefore, in most 
instances, if directors decide to file 
offers on behalf of both corpora- 
tions, they also will breach their 
fiduciary duty to each because the 
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meena filing lessens the names of | 
success of the first offeror as be- 
tween two competing offerors. Such 
dual filings could only be justified if 
they were beneficial to both corpora- 
tions; that is, if they increased each 
corporation’s chance at successfully 
obtaining an interest in the-sought- 
after lease.’ 3 7 
The drawing entry cards at issue 
in these cases were signed on behalf 
of each corporation by the one offi- 
cer who is neither a director nor 
common to both corporations. We 
hold that this fact does not change 
the result in this instance given the 


3The seventh provision of the Articles of 
Ineorporation of each corporation appears - 
to broadly relieve the corporations. of the 
effect of interested or of common directors or 
officers in any corporate transaction, It reads 
in part: 

“SEVENTH : The following provisions are 
inserted for the management of the business 
and for the conduct of the affairs of the cor- 
poration, and. the same are in furtherance of 
and not in limitation or exclusion of the 
powers conferred by law. 

“No contract or other transaction of the 
corporation with any other persons, firms or 
corporation, or in which this corporation is 
interested, shall be affected or invalidated by 
(a) the fact that any one or more of the 
directors or officers of this corporation is. 
interested in or is a director or officer of euch 
other firm or corporation; * * *,” 

The Board submits that closely-held corpo- 
rations cannot unilaterally act to relieve 
themselves of obligations under Federal oil 
and gas leasing laws. In this instance, it 
would be particularly self-serving, given the 
other common characteristics, for the corpo- 
rations to attempt to claim on the basis of 
such a provision that the director’s interests 
cannot be considered: with eee to the 
multiple filings issue. 

4%he fact that the cards were apparently 
filled out by the same person is significant 
as evidence of joint operations and awareness 
of the two corporations that both were filing 
on the same parcels of land. _ 
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terlodtiae anacenent responsi- 


bilities of the directors and the 
other common characteristics out- 


lined:..at the. beginning of this — 
opinion. June Oil and Gas, Inc., 


and Cook Oil and ‘Gas; Iné, 
are so interrelated by virtue of 
their common ‘director/ officers. and 


_ these other factors that it is diffi: 


cult to define where. the interests 
of each of the. corporations.:-begin 


and where they end. We would 


note further that appellants also 
apparently view themselves as hav- 
ing the same interests since they 
are represented by the same counsel 
in this case and one brief was sub- 
mitted on behalf of both corpora- 
tions. Where all of the circum- 
stances so strongly suggest such 
common interests as to have made 
the drawing inherently unfair, col- 
lusion or intent to deceive the De- 


partment need not be shown. BLM 


has properly rejected their offers as 
a prohibited multiple filing. 
Appellants suggest that it would 


be a rule without a purpose to pro-- 
hibit the conduct of two corpora- 


tions where the sole owners of each 
of the corporations could have 
filed on exactly the same parcels in 
the same manner in their individ- 


ual capacities as husband and 


wife. 
Appellants are correct in their 


contention that a husband and wife. 


may individually file for the same 


parcel of land in a simultaneous 


drawing without running afoul of 


either the sole } par ty in interest - re- 
quirement or the maultiple filing 
prohibition. See generally, Solici- 
tor’s Opinion, M-36416 (Feb. Oy, 
1957) ; 3 Solicitor’s “Opinion, M- 
36418, 64 LD. 51 (1957). This argu- 
ment, however, 1s not. Apropos to 
appellants’ situation. 

_ June and Michael Cook, each the 


sole. owner of one of the. ccorpora- 
tions, are not. citizens of the, United 


States, but of the “Netherlands 
(June) and Great Britain (Mi- 
chael). Under the statute and regu- 
lations, aliens may not acquire or 
hold any direct or indirect interest 
in leases, except through ownership 
or control of stock in corporations 


holding o11 and gas leases, provided | 7 
that the laws of the alien’s country 


do not deny similar privileges to 
citizens of the United States. See 
30 U.S.C. § 181 (1976); 43 CFR 
3102.2-1(a). Thus, in actual. fact, 
neither June Cook nor Michael 


Cook could have filed for an oil and 


gas lease in their own name. It is 
only through the ownership of stock 
in a corporation that either can 
hold any interest 1 in an oil and gas 


lease. 


Moreover, the rule prohibiting. | 
multiple filings would be without — 
substantial efficacy if two corpora-_ 
tions as closely identified as June 
Oil and Gas, Inc., and Cook Oil and — 
Gas, Inc., were allowed to file mu- 
tually beneficial lease offers simply 
because they were controlled by 


husband and wife. The issue in this _ 


case 1s not the marriage relation- 


: ship of the controlling dhachold: : 


ers; rather, it is the nature of the 
two corporatiéns: theriiselves.: Hav- 
ing availed theniselves of the bene- 
fits attendant: to thé corporate striic- 
ture, the. owners cannot simultatie- 
ously Tequést ‘that their actions’ be 
treated as if no eokparatibn actually 
existed. eee) 


Therefore, ptitstant to tig: ‘au 


thority delegated to the Board ‘of 
Laid ‘Appeals by-t the nance 4 of 
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‘the Interior, 43 CFR 4. 1, the deci- , 


Sion: ibs area from is. affirmed. 


- Jantes lu oe ~ . 
| Administrative o dudige. 


We concuR: 


3 Administrative Judge ee 


5 odie B: THlomesox; Jee 
Adininistrative Judge bs 


8st] 


- APPEAL OF STATE OF ALASKA, 


3 ANCAB 297 | 
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) ‘Appeal of State of. Alaska from deci- - 
Sion of: the Bureau of Land Manage-. 


- ment F-14908-A. 


Affirmed. in part, reversed § in pant 
and remanded, | 


| 1. ‘Alaska. Native Claims Geconent 
Act: Administrative Procedure: Gen- 


erally—Alaska Native Claims Settle- 
ment. Act: Alaska, 
; Appeal Board: Appeals: Generally 


‘The Board ig bound by Secretarial policy 
and interpretation of law expressed in a 
_. Solicitor’s Opinion in ‘which the. Secretary - 


a Department. _ 
6. Alaska Native Claims Settlement. 3 
. Act: Administrative Procedure: Gen- 
erally—Alaska Native. Claims Settle- 
ment Act: 
Appeal Board: Appeals: Generally — 


of the Interior concurred. 7 7 


_ 2. Withdrawals | an asia 


Generally—Submerged - ae Act: | 


Generally. 


ate ‘The Board. adopts ‘the » ‘Solicitor’s cou 
elusion that Public: ‘Land Order No. 82 © 
(8 FR 1599 (Feb. 4; 


(Jan. 29, 1943) 
| 1943) ) eoustituted” an express retention 


for the United States of submerged lands 


when Alaska was admitted tothe Union, 
and title to the submerged lands with- 


drawn ‘by. PLO. 82 did. not. Dass: to. the 


State of Alaska with statehood. 


3. Alaska Native Claims Settlement. 
Act: Administrative revere: Gen- 
Act: . 


| pili am Lands: 


Generally « 
Regulations ‘i in 1 43. CFR 2650. B410b) deal 


: ‘explicitly with ‘chargeability of acreage 
and implicitly with land title, establishing | 


two categories of submerged lands not re- 


quired: to be selected and charged: those 
underlying navigable waters, and those" 
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‘Native | Claims 


OF » ALASKA 


underlying nounavigable waters sof one- 
half section. or more. ae 


—. A, “Alaska Native Claims Settlement | 
. Act: Administrative Procedure: Gen- 


ae ee: Lands. 


. as 
Generally - “ 


Under segiflationia in 48 CFR 2650. 5-1 (b), | 

- Federal ownership of submerged. lands 
does not require all - such lands to be | 
charged against a. Native corporation's 
acreage entitlement. 


5. Alaska Native Claims Settlement 


Act: Administrative Pr ocedure: Gen- 


erally—Alaska Native Claims Settle- 
ment Act: 
| Appeal Board: Appeals: Generally _ 


Alaska Native ‘Claims. | 


| The Secretary, and this Board, are hound 


by duly promulgated regulations. of the 


Alaska Native Claims : 


As between a- published regulation | ap- 


~ plicable to chargeability. of submerged. 


land and an unpublished. Departmental 


decision paper applicable to the same _ 


issue, the Board is bound. to follow the 
regulation. Therefore, regardless | of 


whether the United States retains owner- 
ship of the bed of the Colville River, the | 
Bureau of Land Management must, pur- 
 suant to 43 CFR 2650.5-1(b), determine 
_ whether the river.is navigable and, if it 
is found navigable, must exclude the 


riverbed: from the acreage to be charged 7 


| against Kuugpik’s entitlement. 


“APPEARANCES: Ee ames s Reeves, Esq, : 


and G. Thomas Koester, Esq., Depart- | 
ment of Law, on behalf of the State 


of f Alacks; ‘Fromeis. ld ‘aaa one : 


86 LD. ‘No. o 
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_ of the Regional Solicitor, 0 on behalf of — 
the Bureau of Land Management; 


James ‘Wickwire, Esq., and David 
Crosby, Esq... on behalf of Kuugpil 
Corporation. | 
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heréby makes the following find- 


ings, conclusions and decision. 


Pursuant to regulations in 48 
CFR Part 2650 and 43 CFR Part 4, 
Subpart J, the State Director or his 


. delegate is the officer of the Bureau 


OPINION BY - 


ALASKA NATIVE CLAIMS: 


| APPEAL BOARD 
_ SUMMARY OF APPEAL 
. The State of Alaska appeals con- 


_ veyance of land underlying inland 
waters, the Nechelik Channel of the — 


Colville River, to Kuugpik Corp., 
on the grounds that the Colville 
River is navigable and the bed of 
the stream therefore belongs to the 
State. Issues raised | are: (1) the ef- 
fect of a Public Land Order (PLO) 
No. 82 (Jan. 22, 1943) (8 FR 1599 
(Feb. 4, 1943)) which withdrew 
land for military purposes on the 
ownership of the bed of the Colville 
River; and (2) whether regula- 
tions in 48 CFR 2650.5-1, dealing 
with chargeability against acreage 
entitlements of land under naviga- 
ble ‘and nonnavigable waters, apply 
to submerged lands withdrawn by 
PLO 82, which remain in Federal 
ownership. | 


JURISDICTION 
: om Alaska Native Claims Ap- 


peal Board, pursuant to delegation 


of authority to administer the 
Alaska Native Claims Settlement 
Act, 85 Stat. 688, as amended, 48 
U.S.C. $8 1601-1628 (1976 & Supp. 
TI 1977), and the implementing 
regulations in 43 CFR Part 2650 


and 48 CFR Part 4, Subpart J, 


_of Land Management, United States 


Department of the Interior, who is 


_ authorized to make decisions on land 
selection applications involving Na-. 


tive corporations under the Alaska 
Native Claims Settlement Act, sub- 
ject to appeal to this Board: ° 


FACTUAL BACKGROUND 


In J anuary ‘of 1948 , during World | 
War II PLO 82 (8 FR 1599 (Feb. 4, 
1958)) withdrew. certain lands in 
northern Alaska,: and the minerals 


-in such lands, for use in connection 


mie the war. 

The. Submerged Lands ‘Act of 
1958 (67 Stat. 29, 43 U.S.C. $$ 1301— 
1815 (1976) ) granted title to certain 
underwater lands, both inland and 
off the marine coast, to the states. 

The Alaska Statehood Act of 1958 
(72 Stat. 339, 48 U.S.C. note pre- 
ceding § 21) applied the Submerged 
Lands Act to Alaska, which was ad- 
mitted to the Union on Jan. 3, 1959. 
(Proclamation No. 3269 (Jan. 3, 
1959) 24 FR 81,73 Stat.c16.)° 

PLO 82 was in effect at the time 
of Statehood and remained in effect 
until it was revoked in 1960, — | 

‘The Alaska Native Claims Settle- | 


‘Aneit Act, 85 Stat. 688, as amended, 


43 U.S.C. $$ 1601-1628 (1976 and — 
Supp. I 1977), withdrew certain 


_ public lands in Alaska for selection 


by, and conveyance to, Native cor- 
porations formed under the Act. 
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public lands as “all Federal lands 


and interests therein.” | 


The present appeal arose pursu- 


ant to ANCSA when Kuugpik 


Corp. (Village of Nooiksut) se- 


lected lands within the area for- 


merly covered by PLO 82, — 


The selection application specifi- 


cally excluded lands underlying the ~ 


Nechelik Channel of the Colville 
River, on the basis that the river 
was navigable and: title to the river 


bed was in-the State. BLM, in the 


decision here appealed, found it un- 


* necessary to exclude the lands or to» 


determine the. navigability of the 


river, based on. PLO 82. The deci- 


sion stated : 


No. aeteem ination of navigability or 


| tidal influence affecting the inland water 


bodies within the lands. herein described 


/ 


is necessary as the lands were withdrawn | 


by Public Land Order. No. 82 (48 FR 
1796, February 3, 1948) when the Alaska 


Statehood Act of July 7,.1958 was passed 


(see 72 Stat. 389, 843; 48 U.S.C. Ch. 2, see. 


~6(m) (1970)); therefore, the lands be- — 


neath tidal or navigable water bodies did 
not vest in the State pursuant to the Sub- 
merged Lands Act of May 22, 1958 (67 


- Stat. 29, 82, section 5; 48 U.S.C. Ch. 29, 


1818 (a) (1970)). 


“The State appealed, 


- grounds that the Colville River is 


navigable, and that the State of 
Alaska, under the Submerged Lands 
Act, holds title to the beds of all 
navigable streams within its S hound: 
aries, 


- After fling of this appeal, the 


Board: was notified by Kuugpik 


Corp. and the Bureau of Land Man- 
agement that. the Secretary of the 
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ane 3(e) of ANCSA defines 


on the > 


fas 


Tees was preparing to issue & 
decision on the effect’ of PLO 82 on 
title to submerged lands in Alaska. 
The Board therefore extended brief- 
ing schedules and on Oct. 18, 1978, 
suspended briefing pending the Sec: | 


, retarial decision on PLO 82, 


The decision was rendered by 
Siecrciaiial concurrence with an 
opinion, designated ‘M-86911, pre- 
pared by the Solicitor of the De- 


partment of the Interior. (The EZf- 


fect of Public Land Order 88 on the 


Ownership: of Coastal Submerged 


Lands in Northern Alaska, Solici- 
tor’s Opinion, 86 I.D. 151. (1978)). 


[Hereinafter cited. as Solicitor’ S 


Opinion M-36911. de 

This opinion ones that 
coastal submerged lands were not 
withdrawn by PLO 82, but that in- — 
land submerged lands: were with- 


drawn and, therefore, title to inland 
| submerged lands did not pass to the 


State of Alaska upon admission to | 
the Union. 

* Upon inquiry by the Ba i 
Secretary of the Interior notified 
the Board by letter dated pone 28; 
197 9: | 


‘Re: Appeal of State of Alaska from 
Decision of Bureau of Land Man- 


agement ‘F-14908-A . (Kuugpik 
> ane @ Corporation), - ANCAB. Decision — 
- WLS 78-32 3 


‘On December 12, 1978, the Solicitor 
tendered an opinion on ‘The Hifect of 


‘Publie Land. Order 82 on the Ownership 
of Coastal Submerged Lands in Northern 


Alaska’ in which I concurred. My ¢on- 
currence on this matter. established De- _ 
partmental policy and our legal position 
on the issues addressed in that memo- 
randum. Accordingly; I direct you to 


‘apply that. opinion in the referenced case 


| DECISIONS OF THE 


‘as wells as in any other cases posing x the 


game policy and legal issues. 


With regard: to other pending factual 


‘and legal issues, your Board should con- 


‘duct appropriate DRgcoewines ? and render 


a decision.” 


_ The Board detifisd the paikice me 


the Secretary’s response and re- 
opened briefing. 
Kuugpik Corp. then filed a brief, 


arguing that regardless of whether . 
the United States retains ownership 
of the beds of these inland navigable 


“waters, the decision of the Bureau of 


“Land Management i in this case must - | 
“be. reversed because 48 CFR 2650.5- i 


.fa(h): requires BLM to exclude the 


: ‘beds of all navigable bodies of water 


from the acreage to be charecd 
against. Native entitlements. | 


- ‘Thus, this. appeal presents two 


7 basic | issues. The first, raised at the 

outset by the State, is: Does the 
- State of Alaska own inland sub- 
merged Jands under navigable wa- 
ters, within the area, withdrawa 1) 
> PLO 822 - 


. The second i issue, pees = anes | 
| pile after issuance of NSolicitor’s 


Opinion, M~36911 on PLO 82, is: 


Do regulations i in 43 CFR 9650, 5-1 
(b) require BLM to exclude the 
beds of all navigable waters within 


a Native. corporation’ s selection 


when title to the: submerged bed 3 1s: 


retained i in Federal ownership ? 


The first issue deals with land 
paren ee while the second. deals 
with chargeability of acreage. The 
first issue is resolved by S olicitor’s — 
Opinion, M-36911; the second is 


not. For. reasons. to be. discussed 


| herein, the Board finds that: (1) the. 
‘State does: not. own. inland - sub- : 


DEPARTMENT 


merged Asadlss 
- ‘waters within the area withdrawn 
by PLO 82; and (2) the acreage of — 
- Such lands, roruined: in Federal own- 
ership because of PLO 82, cannot be - 
included in a Native Sor poration’. 
selection or charged against. their 
acreage 
waters above such lands are deter- 
mined to be nonnavigable pursuant 
to — in 43 Es 2650. 5-1 
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under | navigable a 


entitlement unless the 


y= 


- OWNERSHIP OF | 
"SUBMERGED LANDS — 


‘The ‘State signe title to. ‘aid % 


submerged lands under navigable — 
waters, within the area, withdrawn 
by PLO 82. BLM concluded that. 


PLO 82 prevented title to the bed of - | 


the Colville River from vesting. in 


the State, regardless of the naviga- 
bility of the river, and so made no | 
finding on navigability,. _ 

The State denies the epplicability 


of PLO. 82 to inland submerged © 


lands under navigable waters. The — 
State argues that PLO 82 affects 


7 “public lands” and lands under nav- 


igable waters are not public lands; _ 
that PLO: 82 withdrew lands from 
the operation of public land laws, 


‘but that the Statehood Act was not 


a public land law; and that PLO 82 


‘was In support of an war effort and 


lapsed. at the end of World War II. 

The State contends that the State- 
hood Act and the Submerged Lands 
Act, granting the State title to lands 
under navigable waters, supersede a 


public land order; if this were not. 
so, the National Defense withdrawal 


north of the _Porcupine- Yukon- 


ast) 7 Vl). APPEAL OF STATE OF. ALASKA 060050) 
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3 Knskbkewint de. tte in the 
| Statehood Act, would be unneces- 
1% sary. | 
‘The. State argues that $11 (b) of 


the Statehood Act maintained Fed- 


eral legislative jurisdiction ‘over 


military withdrawals, but did not 
affect title to the withdrawn lands. | 

Alternatively, title vested in the 
State immediately upon. revocation. 


of PLO 82 in 1960, because the State 
received title ander the equal foot- 


‘ing doctrine in lands under naviga~. 
ble waters held in trust for.the fu- 
ture State; because the Act of May 

14, 1898 (30 Stat. 409, 43 U.S.C. 


§949-1 (1976) ), expressly. reserved 
the beds of navigable waters for the 


State of Alaska; and because § 11 
(b) of the Statehood Act left exclu- | 
sive legislative jurisdiction over 


military lands in the United States 
only so long as the lands were. Lo 
for military purposes. | 


The Solicitor, in O pinion M— 


PLO 82 to the public lands of 


Alaska could include coastal and. 
inland submerged lands. The spall: | 


itor states: 


Re it is apparent that the Gieation of : 


whether the public lands in Alaska could 


include inland or coastal submerged. 
ie lands has continued to turn on the lan- © 


guage and purpose of the specific with- 
drawal at issue * * *,° ~~ 


| [Soticttor’ s Opinion, M-86911, 86. I. D. 151 


at 159.) 


- After finding that, eae Bibs 


| sieeged lands were excluded from 


PLO 82, the Solicitor. discusses the - 


purpose of the withdrawal and then 


considers whether ialeaa “subs - 


merged. lands were included. 
*** PLO 82 was directly related Aate 


‘prosecution of World. War IT. * * * exe 


ploration and development of an Alaskan _ 
oil and gas supply were needed for the — 


-war effort. As private. industry. had not 
| developed an oil and gas field in Alaska _ 


under the Mineral Leasing Act,. the Fed-. 
eral Government was considering engag- 


ing in an oil and gas exploration program 


in an attempt to secure a source of oil for 


the armed forces. In order to protect the 
. potential exploration. area ‘from interfer- 
ence by private claimants and lessees, it 


Was: considered necessary to: withdraw 


the lands for exclusive federal use. * * * 
pa Cointom M-86911, 9 SUPT O, ia 
165.7 - | , 


‘The Opinion conclades 0 on \ page 169: : 


- Given the state of. technology, I believe 


| it: was reasonable: for the drafters of 


PLO 82. to perceive some threat of inter- 


_ ference | ‘to drilling in. the. uplands, in- 


cluding in and around inland waters, but 
much less’ reason to perceive a threat of 


interference from : private drilling in. 
| coastal submerged lands, To this extent, 


36911, reaches a different result. He 
discnses whether — references in 


given the. urgency of the war effort and, | 
the purpose of the 1943" withdrawal to’. 


protect federal: petroleum exploitation, I 
| believe it: would: have been. reasonable for: 
the drafters of PLO. 82 to, perceive some. 
threat of interference to drilling in the 
beds of inland | navigable ‘waters, and 
‘therefore conclude that, to effectuate fully- 


the important ‘purpose of the. Order, | 


inland submerged lands were intended to 
: be meluded.. ae Pa [italics added.] - 


The: Solicitor then ‘considers hg : 


impact of the Submerged Lands Act: 
and : the. Alaska. 


Statehood - Act, 

supra, which provided in §6 (mm) : 
The Submerged. Lands Act. of 1958 oe OF 

shall be applicable to the State of ‘Alaska: 


and the said State shall have the. same: 
rights as do existing at thereunder. . 


a 


DECISIONS or THE 
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The Solicitor states: 


| Except for section. 5 (a) of the Submerged 
. Lands Act, the coastal submerged lands 
or those. underlying inland navigable 


waters would unquestionably have passed 
to the State upon its admission to the. 


Union. However, sec. 5({a) (48 U.S.C, 

— «S 1313(a) (1970) ), excepts from the — 
to.States: 

. “all lands pee retained by + at 

the United States when the State 


entered the Union (otherwise than by 


. a general retention * * * of lands 
-- underlying the marginal sea) * * * and 
. any rights the United States has in 
-Jands presently and actually occupied 

. by the-United. States under claim of 
= right. an . 


if either of these beep one to. the broad 


statutory grant applies, the Submerged 
Lands Act is prevented from operating 


through the Statehood Act to: relinquish 


fhe submerged lands to Alaska. 


3171.1]. 


The: Solicitor odnelndes ‘that PLO 
£2 constituted an express retention 
of the submerged lands for’ the 
United States ‘when Alaska entered 
the. Union in. 1958, and. therefore 


prevented. title to the. submerged 
lands withdrawn by PLO 82 from 
"passing to the State upon statehood.. 

- Finally, the Solicitor considers 
the: efiect of revocation of PLO 82 


“in 1960 as follows: 


The final: question is whether the State 


. automatically gained title to the lands 


upon revocation of PLO 82 in 1960, one 


_ *year after statehood. . 


-The short and complete answer to o this. | 
contention is that it is foreclosed by the 
. express language of section 5(a) of the 


Submerged Lands Act, which: exempts 


from transfer ‘{a]ll lands expressly re- . 
the United States when 


tained -by + 2.5 


DEPARTMENT 


([Solicitor’s. Opinion, M-36911, supra, at 


OF THE | INTERIOR [88 LD, 


- oa siats-Guisted- the Uilinn $3 43 
 -U:S.C. §1813(a) (Italics added. ) The ex- 


ception operates at a fixed point in time; 
namely, upon statehood. The inclusion of 
this cause implies that if this exception is 
applicable at the time of statehood, it 
constitutes a ‘permanent retention by the 
United States of those submerged lands. 


‘Thus, the subsequent revocation of PLO 


82 did not divest the United States of title 
to the submerged lands withdrawn by 
PLO 82. The revocation of PLO 82 might 


‘allow the State of Alaska to select these 
_ submerged lands as part of their entitle- 


ment under the Statehood Act, subject to 
federal approval as required by that Act. 
But mere revocation of the Order could 
not have automatically transferred title 
to the State. . 


[Solicitor's Opinion, M-86911, supra, in 


W4) 


“fi, 2) Ast to the State’s ead 
ownership of lands underlying the 
Nechelik’ Channel of the Colville 
River, the Board is bound by Secre- 
tarial policy and interpretation of 
law as expressed in the above-cited 
Solicitor’s Opinion in which the 
Secretary concurred. The Board 
therefore adopts the Solicitor’s con- 
clusion that PLO 82° (8 FR 1599 


| (Feb..4, 1943) ). constituted areas 


press retention for the United States 
of submerged lands when. Alaska 
was admitted to the Union, and title 
to the submerged lands withdrawn 
by PLO 82 did not pass to the State 
of Alaska with statehood. There- 
fore, the Board hereby affirms that 
part of the decision of the Bureau of 


Land Management which denies the 


State’s title to the disputed sub- 


‘merged. lands. ease 


co _ APPEAL OF- STATE OF ALASKA 
ae _— Suly 81, 1979 


EFFECT OF REGULATIONS 
ON ACREAGE CHARGED © 
TO KUUGPIK 


The Secretary’s concurrence with 
Opinion M-36911 has established 
that title to the riverbed. is in the 


United States, regardless of the 


navigability of the Colville River. 
The question is whether Kuugpik is 
- how required to include the riverbed 
in their land selection, ‘and subtract 
the acreage of the riverbed from the 
total acreage they are entitled to re- 
ceive without regard to whether the 
river is navigable. The emphasis of 
this issue’ is on chargeability of 


acreage against. Kuugpik’s: entitle- 


ment, according to a .published 


reeulatory: gene rather than on 


land. title. 

~ Kuugpik asserts tat “Fogurdlese 
of the ownership of the riverbed, 
published regulations of the De- 
partment require BLM to deter- 
mine navigability of the Colville 
River and, if it is found navigable, 
not to charge the acreage of the 
riverbed ‘against Kuugpik’s entitle- 


ment. Kuugpik relies on the bind- 


ing effect of regulations promul- 


gated under the Administrative 
Procedure Act. (60° Stat. 237, as. 


amended, 5 U.S.C. §.553 (1976)), 
and argues that: such regulations 
must be adhered to by BLM and the 
Board until revoked or amended 
through rule-making ‘procedures. 
The Board agrees. | 
-Kuugpik bases its position on 
language in 43 CFR 2650.5-1: — 


887 


General. 
(a) ‘Selected areas are to be surveyed 


as provided in section 18 of the act. Any. 


survey or description used as a basis for 
conveyance must be adequate to identify 
the lands to be conveyed. 

(D) Surveys shall take into account the 
navigability or nonnavigability of bodies 
of water. The beds of all bodies of water 
determined by the Secretary to be naviga- 
ble shall be excluded from the gross area 
of the surveys and shall not be charged to 
total acr eage entitlements under the act. 
Prior to making his determination as to 


the navigability of a body of water, the | 
Secretary shall afford the affected re- 


gional corporation the opportunity to re- 


view the data submitted by the State of . 


Alaska on the question of navigability | 
and to submit its views on the question , 
of navigability. Upon request of a Te- 
gional corporation or the State of Alaska; 


the Secretary shall provide in writing the 


basis upon which his final determination 


of. navigability is made. ‘The beds of all 


bodies of water not determined to be 
navigable shall be included in the surveys. 


as. public lands, shall be included in the 


STOSS area of the ‘surveys, and shail be’ 
charged to total acreage entitlements 
under the act. ‘The beds of all nonnaviga- 
ble: bodies of water: ‘comprising one half 


or more of a section shall be excluded 


from the STrOsRs area. of the surveys and . 
shall not ‘be charged. to total acreage en- 


_titlement under the act, “unless the sec- 


tion containing the body of water is ex- 
pressly selected or unless all the riparian 


land surrounding: the ‘body of water. is 


selected. No- ground ‘survey or. monu- | 
mentation will be required to be done by 
the Bureau’ of Land Management of 
bodies of water. [Italics added.]. | . 

- BLM arguesthat the eats regu- 
igen does not apply in the circum- 
stances of this appeal because title 
to the beds of navigable waters 


7 within the PLO 82 withdrawal did 
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| not ore in the State je Alaska. 


BLM asserts that the regulation is. 


- intended to apply only: when. it .is 
necessary to determine navigability 
for’ purposes of title; ie¢., in ‘the 
more common situation where title 
to the beds of navigable waters has 
vested: in the State and such sub- 
merged lands are not public lands as 
defined in § 3(e) of ANCSA. Such 
submerged lands are excluded from 
conveyances to Native corporations 
- under ANCSA and the acreage of 
_ the beds is not charged against the 
7 anes land entitlement. 


BLM contends that where Te 
| ae remains in Federal owner- - 
ship regardless of navigability, itis — 


within the. definition of “public 


_ Jands” in §3(e) of ANCSA as “all 


; Federal lands and interests therein.” 


- These submerged. public lands, ace 


cording to BLM’s reasoning, were 


- withdrawn for Native selection. by 

7 §11(a) of ANCSA and must be 
selected as required by §12(a) of | 

— the Act. and paplomentang regula 


tions. 
| BLM’s argument thet all sub- 


| merged public. lands. must be se- . 


— lected under. ANOSA neglects con- 
sideration of the fact’ that the 
second half of 43 CFR 2650.5-1 (b) 
clearly. states that certain sub- 
merged public lands need not be 
selected and charged against entitle- 


ment. Regardless of public land 


status, lands underlying nonnavig- 
able waters comprising one-half sec- 
tion or more are excluded from the 
gross area of the survey, and are not 


| ; charged against acreage entitlement 


- DECISIONS OF ‘tak DEPARTMENT OF THE INTERIOR | 


186 LD. 


: amless. selected expressly or r totally : 


surrounded by selections, 
[3] The regulation read as a 
whole deals explicitly with charge- 
ability of acreage and. implicitly — 
with land title, establishing .two 


categories of submerged Jands not 


required to be selected and charged: - 
(1) those underlying navigable 
waters; and (2) those underlying 
connavipable waters of one- -half Sec- 
tion or more. 

. Although the avinon does not 
expressly state the rationale for 
these: exclusions, the Board agrees | 


with BLM that the first exception—- 


submerged lands underlying navi- 
gable waters—is based on the legal 


premise that title to the beds of nav- 


igable waters will be inthe State. 
Under this premise such lands are 


notin Federal ownership, thus are 7 
riot public lands within § 3( e) of | 


ANCSA, and cannot be selected’ by 


a Native corporation. This legal — 
premise would-be correct In most. _ 


cases. (See Vol.'1; R. Clark, Waters — 
and Water Rights, § 37.2(c) (1967) 
for. the proposition that state owner- 
ship of lands beneath navigable 
waters is the “overwhelming: ma- 
jority rule.”) | | 
The second exception—submerged 
larids underlying nonnavigable 
waters comprising one-half section 
or more—represents a compromise 
between the Departmental position 
published as proposed rulemaking 
in March of 1973 and the position of 
the Alaska Federation of Natives, 
Inc., expressed as comments to. the 


| proposed rules, — 


gp APPEAL OF STATE OF ALASKA 
et | val St 1979 : 


= ae Department’s original pro-- 
poset rulénalchig provided that the. 


beds of all navigable water bodies 


were to be excluded from selections, 


while beds of all nonnavigable 


_ water bodies were to be selected and 


charged against. a Native corpora- 
‘tion’s entitlement. (43 CFR 2650.5— 

— 1(b) 5 2651.4¢c) ; 38 FR GONE: 6508 
(Mar. 9, 1973).) : 


~The Alaska Federation of Nanves : 


objected, relying on §12(a) of 
ANCSA. AFN’s position was that 


_ while §12(a)(1) required village. 
- corporations to select all of the 


_ township or townships i in which any 


7 part of a village i is located, § 12(a) 
(2) allowed an exception related to 


| submerged lands as follows: 


Selections made under this subsection 


- | (a) shall be contiguous and in reasonably 


~ compact. tracts, except as separated by 
‘ bodies. of water or by lands which are 
unavailable for selection, and shall be in 


ss whole sections, * * *'and wherever feasi- 
. ble, in units of not less than 1,280 acres. 
“ es added.]~ 


—AFN urged. that, under. ins eX- 


i eepuan. and similar language in 


_ § 16(b), nonnavigable bodies of 


7 water should be meandered, and 


- eonveyances upland of the meander 
- Jine-should include the body. of 
water, with no charge against en- 


a re tlement. (Comments of the Alaska 


Federation of Natives, Inc. on Pro- 
posed. Alaska, Natives’ Selection 


; - Regulations, 88 FR 6504, Mar. 9, 


19738 (Apr.. 16, 1973).) (Unpub- 
lished comments transmitted’ by 
letter from Edward Weinberg to 


_ Burton W. Silcock, Director, Bu- 


reau of Land Management.) 


: In tlie Anal published r ee a 
of May 30, 1973, the Department. . 
eireated fron its position that-all 
federally. owned. submerged land, 
4.é., beds of nonnavigable water, 


~ must-be selected and charged, to the. 
present compromise: position. that . 
allows exclusion of nonnavigable 


bodies of water comprising. one-half — 
section or three hundred twenty _ 
acres. (43.CFR 2650. 5—1(b) 26514 — 
(b).) Such bodies of water are ex- 
cluded from the area of survey. and 


are not charged against entitlement, 


even though they meet the definition 
of public . lands _ in $3(e) of - 
ANCSA. =. - 7 
_ BLM has argued that ie eae Lo 


tion is applicable only when it is . 


necessary to determine title, and 
that in this instance, where title has. 


been determined on a basis. other _ 
than navigability, the regulatory. — 


requirement for a navigability de- 


termination does not apply. 


. The. Board agrees. that naviga- — 
bility cannot be used as a test for — 
State title or public land status in 
this case. Following | Solicitors 
Opinion, M-36911, the navigability _ 
determination contemplated by the _ 
regulations is not. needed to. deter- # 


nine title. 


However; left fareeolvad by So- 
licitor’s’ Opinion, M-36911 is the | 
question of chargeability. Having — 
determined that. lands underlying ~ 
the Nechelik Channel of the Col- 
ville River remain in Federal — 


ownership, the Opinion is silent on. 


whether or not these lands shall be: 


charged come —— entitle-- 


ment. 
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[4] From the foregoing ae 7 


sion it is clear that the Department 
-. has interpreted and made public its 


_ position on chargeability of fed-— 


erally owned submerged lands 
through the regulations contained 
in 438 CFR 2650.5-1(b). It is fur- 
ther clear that under these regula- 


tions, Federal ownership of ‘sub-. 


merged lands does not require all 
such Jands to be charged a Native 
‘corporation’s acreage entitlement. 
BLM suggests. that the question 
-of chargeability in this appeal 
should be decided, not on the basis 
-of the regulation, but rather in ac- 
cordance with the ‘Department’s 
conclusions, designated ANCSA 
Issue 8 contained in an unpublished 
- document entitled “ANCSA Imple- 
- mentation a1 
Mar. 3, 1978”. (Exhibit A, BLM 
“brief of May 18, 1979.) The issue 
‘tates: Should the acreage of fed- 
-erally owned submerged lands 


within the area of a Native corpora- | 
-tion’s selection be counted against 


‘the. corporation’s entitlement when 

conveyance is made? | | 
The conclusion was that it should, 

‘and that navigable determinations 


-should be made only when necessary 


to determine whether submerged 


lands were in State: or Federal 


-ownership. The issue paper states; 
In pertinent Pees 


7 NAVIGABLE WATER 


Issue: 


A. Should the acreage of peace: : 
-owned submerged lands within the area 


“of a Native corporation’s selection be 


-counted against: the corporation’s entitle- 


-ment when conveyanee is made? 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


and Policy Review, 


(86 LD. 


'B. Te yes, what procedures should be 


followed to determine the status of water 


bodies. (navigable or mnonnavigable) 
when “necessary to determine ‘State or 
Federal ownership? 


Decision : 
A, eee 
2. Where a corporation * selects a sece. 
tion of land fronting on or including sub- 
merged lands under a water body. and 


the ownership of the submerged land 


within that section is in the United 
States, the acreage chargeable against 
that corporation’s entitlement includes 
such area of submerged lands within that 


section. The United States retains specific 


ownership of any remaining submerged 

lands outside of the section conveyed. 
% an * ie ; % 

TB. The ewisting policy should be con- 


cnet with improvements sought by :. 


ee Bs Reviewing land withdrawal status 
as of January 3, 1959, to identify ‘inland’ 
water bodies -reserved to. the United 
States. at the time of Statehood. Such 
water ‘bodies would not require a deter- 
mination of navigability or nonnaviga- 
bility... ee ah | 
ro oe ¢ * oe 

Implementation: : ) 

- Revise, as necessary, the neenintion in 
43 iCFR 2650, to clarify the decision on 
chargability © bese. of submerged lands 
acreage. 

BLM to continue navigability determi- 
nations, where necessary, using existing 
policy and institute improvements in: that 
procedure as ‘Specified in the decision 
above: a 
- Although this policy: statement 
was concurred in by the Secretary 
of the Interior, it has not as yet been 
submitted to the rulemaking process 
and published as regulations. | 
- There is no question here as to 
whether the Secretary has the au- 
thority to change or modify his own 


policy concerning chargeability of 


federally owned. submerged land; 5: 


381); 


Kuugpik admits that the Secretary 
could shave promulgated a rule 
charging Native corporations with 


ithe beds of navigable waters where © 


‘title has been retained in the United 
States. 

However, Kuugpik argues that 
antil such time as the Secretary 
amends the existing regulations in 


compliance with the Administrative 
Procedures Act, the regulation is” 


binding on his subordinates. 
[5] The Secretary is bound by 
duly promulgated regulations of the 


Department. (Wilfred Plomis, 84. 


TBLA 222 (1978) and cases cited 


‘therein. ) The Board has previously | 
‘held it is bound by Departmental 


regulations. (Appeal of State of 
Alaska, 8 ANCAB 129, 186, 86 I.D. 
45, 49 (1979) [VLS 78-43]. a 


Government agencies must follow 


their own published regulations, 
even when a particular decision in- 
volves some. discretion. Agencies 


‘may not publish regulations pursu- 
ant tothe Administrative Procedure © 
Act while at the same time pro- 
‘ducing ad hoc unpublished ‘de-- 


‘CiS10Ns. (Griffin v. Harris, 57 1 F.2d 
67, T72 (8d Cir. 1978). yO 

‘While it is possible to speculate, 
‘as the Board has done in the fore- 
going discussion, about the intent of 


the current regulation, the wording 3 


of the regulation is clear: 


* = * The beds of att bodies of water de-- 


termined by the Secretary to. be navigable 

shall be excluded from. the gross area of 
the. surveys and shall not be charged to 
total acreage entitlement’ under the act. 
** * TT talies added.) 
143 CHR 2650.5-1(b)]- 


APPEAL OF STATE OF ALASKA oe ae 
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Both the State and Kungpik have — 
relied on this regulatory language 
in the prosecution of this appeal. 
[6] Therefore, as between a pub- 
lished regulation applicable to — 
chargeability of submerged lands — 
and an unpublished Departmental 
decision paper applicable to the 


same issue, the Board is bound to 


follow the regulation. The Solici- 
tor’s Opinion, M-36911, has dis- 
posed of the issue of ownership of 


submerged lands under the Colville 


River in this appeal. The question 


of the chargeability of such lands is 


resolved by regulations in 43 CFR 
2650.5-1(b).. Although, in connec- 
tion with ANCSA Issue 8, the De- 


partment apparently intends to 
-amend these regulations, they have. 


not yet been amended. The Board 


‘remains bound by the current regu- 


lation. Therefore, regardless of 
whether the United States retains 


- ownership of the bed of the Colville 


River, the Bureau of Land Manage-. 
ment must, pursuant to 43 CFR 
2650.5-1(b), determine whether the 


river is navigable and, if itis found 


navigable, must exclude the river- 
bed from the acreage to be charged 
against Kuugpik’s entitlement. 

The Board accordingly reverses 


the Bureau of Land Management 
decision herein appealed: Insofar .as 
it fails to determine the navigability 


of the Colville River and insofar as _ 
its purports to: charge against the 
acreage entitlement of Kuugpik 
Corp. the acreage of. those sub- 
merged lands underlying the Neche- 
lik Channel of the Colville River in - 
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. the eae of such a finding of 


a sarigebilty, 


| Joorme M. Bravy, 
| Administrative J ay ed 


“Aroan Boe Dunnrna, | 
_ Admumistrajive Judge. 


"APPEAL OF cHOGGIUNG, LTD.: 


, on ANCAB 325 
| "Decided August 17, 1979 


Appeal from a decision of the Thivean 
of Land - Management. AA-6659-A, 
‘a AA-6659-B and uate 


| Reversed i in. a and remanded. 


1 Alaska Native Claims Settlement 


- Act: Land Selections: State Interests: 


7 Generally—Alaska_ Native Claims 
Settlement Act: Land Selections: 
Third-Party ‘Interests—Alaska Na- 
tive Claims Settlement Act: Land 


- Selections: Valid Existing Rights 


Inasmuch as. the disputed gravel free use 
permits: were transferred from one State 
agency, the Division of Lands, to another 
State agency, the Department of High- 
ways, they do. not constitute third-party 


| | interests. protected as. valid existing 
| as under § 14(g) of a acee 


APPEARANCES: "Robert Wagstaff 


Esq., Wagstatf & Middleton, on behalf 
_ of Choggiung, Ltd.; Thomas S. Gin- 
es ‘Bras, Esq., on behalf of Bristol Bay 
Native Corporation; Martha Mills, 
Esq., Office of the Attorney General, 
on behalf of the State of Alaska; 
David §. Case, Esg., Office of the Re- 


DECISIONS OF. ‘THE DEPARTMENT OF THE INTERIOR 


eional Solicitor, on behalf of ‘the : 
Bureau of Land Management. 


OPINION BY 
ALASKA NATIVE CLAIMS 
- APPEAL BOARD 


SUMMARY OF APPEAL | 
This. appeal was brought by a 


Native Village Corporation, Chog- 


giung, Ltd., and involves the issue 
of nother: or not free use permits. | 
for gravel extraction issued by one 
State of Alaska agency to another 
State of Alaska agency are third- 


party interests constituting valid —_ 


existing rights within the meaning ~ 


of §14(g). of the Alaska Native: 


Claims Settlement Act, 85 Stat. 688,. 
as amended, 438: U.S.C. &S 1601-1628. 
sedi & ‘Supp. I 1977). - 


_ JURISDICTION i : 


- The Alaska Native. Claims Aspe 
es Board,. pursuant to delegation: - 


of authority to administer the — 


Alaska Native Claims Settlement. 
Act, 85: Stat. 688, as amended, 48. 
U.S.C. S§ 1601-1698 (1976 & Supp.. | 
1 1977), and the mmplementing reg- 


ulations i in 43 CFR Part 2650 and 
43 CFR Part 4, Subpart J, hereby 


makes the following ones ‘con- 
clusions and decision. ; 
Pursuant to regulations in 43 
CFR Part 2650 and 43 CFR Part 4, 
Subpart J; the State Director or his | 
delegate is the officer of the Bureat 
of Land Management, U.S. Depart-_ 
ment of the Interior, who is author- 
ized to make decisions on land selec- - 
tion applications involving Native 
corporations under the Alaska Na- 


[86 LD, Weep 


ae oa APPEAL OF CHOGGIUNG, LTD. 
. an =, 3 | August It, 1979 | 


tive Claini Seitlscnenit Act, subj ect 
to appeal to this. Board. ver 


PROCEDURAL 
BACKGROUND | 


| filed a Notice of Appeal from a de- 
_eision of the Bureau of Land Man- 
agement (BLM) dated Dec. 28, 
1977. 3 
, identification i in the decision of the 
following four gravel free use per- 
mits as possible third- -party in- 


terests, constituting valid existing | 
of the State of Alaska, this appeal . 


rights, in the lands approved for 
conveyance to the appellant: 


a. Free use permit, ADL: 51871, to. the 
State of Alaska, Department of High- 


ways, located in W% NEY, section 12, 
- 7,12 8., R. 56 W., Seward Meridian. | 


bd. Free use permit, ADL 51872, to the 
State of Alaska, Department of High- 
ways, located. in NW NY, ‘section | 
' 12,7,12'8., R. 56 W., Seward Meridian. — 
_@ Free use permit, ADL 51878, to the — 


"State of Alaska, Department of High- 


- ways, located in NY NH} section 18, 


D128. BR. 56 W., Seward Meridian. 
a. Free use permit,, ADL 51879, to the 


State of Alaska, Department of High-- 


ways, located in NEY section 2, F. 12 


| OB, R. 56 W., Seward Meridian; * * act 5; 


, On Mar. 29, 1978, the Board is- 
_ sued an order suspending all brief- 


ing pending the reconsideration of 


Department of the Interior’s policy 


on valid existing rights. The result. 
of the reconsideration was Secre-_ 


tarial Order No. 3029, 43 FR 55287 
(Nov. 27, 1978). This Order held 

that if, prior to passage of ANCSA, 
 ‘Jands which were tentatively ap- 


The appellant objected: to 


proved for selection ce the State of : - 
Alaska, were (a) tentatively ap- 


-_ proved or patented by the State to , 
: municipalities or boroughs or (b) 2% 
patented or leased by the. State with 


Ot Jan. 27, 1978, the. ae 


an option to buy under the “open- 


to-entry” program, then valid exist- 
ing rights were created under . 
ANCSA. On December 4,1978,the 


suspension was terminated and. the 


parties were granted time within 
which ' to” complete their briefing 
| schedule, an 7 


~On Jan. aie | 197 9, at, ane request! 7 


was again suspended pending set- 


~ tlement negotiations. On May 11, 
1979, a stipulation of settlement ia ‘ese 
filed; however, the: agreement did — 
not bear the signature of any person 
authorized to act. on behalf of. the a 


appellant. 3 
On May 18,197 9a sone oes: was 


held concerning the stipulation, As 
a result the Board issued an order 
dated May 22, 1979, adding the Na-_ 
tive Regional Corporation, Bristol 
Bay Native Corporation, as a neces- 
sary party to-this appeal ; terminat- 
ing all suspension orders; | 
granting the parties seven ‘days to. 
reach a, settlement or otherwise es- _ 
tablishing a briefing schedule, No | 


“Seeretary’s Order No. 3016, 86 LD. settlement was’ forthcoming and — 
A ee ee as appellant, the State of Alaska, and 


and © 


briefs were subsequently filed by the | 


Bristol Bay Native Corporation. 


The Regional Solicitor’s Office re- 
lied. upon ‘pleading previously filed. 
on’ Dec. 22, 1978, asserting that it 
concurred with the appellant “# ** 


that the challenged free-use Pe 
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_ the meaning of the Alaska Native 
Claims Settlement Act.” No further 
briefing has been received in this 
appeal. | 


ASSERTIONS OF THE 
PARTIES 


‘The spell eat aes that the 


aiepuisd eravel free use permits, 
issued by the State to State agencies, 
~ are not third-party interests consti- 

tuting valid existing rights within 
_ the meaning of § 14(g) of ANCSA, 


_ asinterpreted by this Board in prior 


decisions or by the Secretary in 
Order No. 3029, supra; therefore, 
the permits. should not have been 


_ identified as valid existing rights by 


BLM in the decision on appeal. 
Both the Regional Solicitor’s Office, 


on behalf of BLM, and Bristol Bay 
Native Corporation concur. with the | 


ebpelaace position. 


The State of. Alaska, the pile 


other party to this appeal, contends 
that these interests, though trans- 


ferred from one. State of Alaska, 


agency to another, were created in 
the normal course of business just as 
any third-party interests would be, 
and are thus valid existing rights 
within the meaning of § 14(g). of 


ANCSA, properly so identified by 


- BLM in its decision. 
DISCUSSION | 
- The lands in issue were tenta- 
tively approved to the State of 
Alaska, on Dec. 238, 1963, following 
a general purposes grant selection 
| a by the State in 1961. On Dec. 


, 1971, these affected lands were 
withdraten ‘by a) eo U.S.C, 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR, 


| [86 LD. 


8 1610(a) (1976) ). of ANGSA and 


subsequently selection applications: 


_were filed by the appellant pursuant: 
to §12(a) 
(1976) ) of the Act. After tentative: 


(43 U.S.C. §1611(a). 
approval of the lands in the State,. 
but before the effective date of 
ANCSA, the four gravel frée use 
permits in question were issued by 
the Alaska Division of Lands to the: — 
Alaska Department of Highways: 
for the extraction of gravel. 

‘Sec. 11(a) of ANCSA, SUDIy 
enumerates the public lands which. 
are withdrawn and available, “sub-. 
ject to valid existing rights,” for 
selection by the Native corporations: 


under the terms of the Act and 


§ 11 ( a) (2) specifically states: 


All lands located within the favuimiipe: 
described in subsection (a) (1) her eof 


that have been selected by,.or tentatively 


approved to, but not yet. patented to, the- 
State under the Alaska Statehood Act are. 


withdrawn, subject to valid. existing 


rights, from all forms of appropriation. 
under the public land laws, including the- 
mining and mineral leasing Jaws,‘ and. 
from the creation of third party interests. 


by the State under the Alaska Statehood. 
Act. 


AN panieg: to this appeal ALTE | 


that the lands in issue were lands: 
«“* * * selected by, or tentatively 
approved to, but not yet patented. 


to, the State under the Alaska. 
Statehood Act.” This being the. 
situation, clearly the lands sought. 
by the appellant in its original selec- 


tion application were lands with- 


drawn and available for selection. 
The only issue in this appeal is: 


whether or not the four gravel free 


use permits issued by one State of* 
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Aloske agency to aneies State of 
Alaska, agency are third-party in- 
 terests constituting valid existing 


rights within the meaning of §14 


(g) of ANCSA (43 U.S.C. § 1618 


(g) (1976) ) which pees ner 


tinent part: 


All conveyances made pursuant to this 
Act shall be subject to valid existing 
‘rights. Where, prior to patent of auy land 
or minerals under this Act, a lease, con- 


tract, permit, right-of-way, or éasement 


(including a lease. issued. under section 
6(g¢) of the Alaska Statehood Act) has 
been issued for the surface or minerals 


covered under such patent, the patent — 
shall contain. provisions making it sub-— 


ject to the lease, contract, permit, right- 


of-way, or easement, and the right of the 


lessee, contractee, permittee, or grantee 


to the complete enjoyment of all rights, 
privileges, and benefits  MAEEEON: granted to 


him, * * * 


This question has been preven 
decided by the Board, and the 
Board’s ruling was not affected by 


Secretary’s Order No. 3029, 48 FR 


55287 (1978). 


While the Secretary in Order 
3029, supra, concluded that State 


grants of tentatively approved lands 
to municipal governments, or to in- 
dividuals under the “open-to-entry” 
program, were valid existing rights, 
he did not discuss the status of per- 


mits issued by the State to its own 
Therefore, the Board’s 
prior decision is dispositive of the 


agencies. 


issue. 

In Appeals of the State of Alaska 
& Seldovia Native Assn, Lne., 2 
ANCAB 1, 84 I.D. 349 at p. 378 
(1977) [ANCAB VLS 75-14/75- 
15], the Board found that State 


issued permits for ‘resource. use 
which were issued to third parties. 
prior to December 18, 1971, were: 
protected as valid existing rights. 
However, in the same decision the 
Board concluded : | 


* * = the ‘State cannot defeat Native- 


| selection rights by, in effect, setting itself 
up as a third party whose interests are | 
protected. Congress clearly intended to 


make tentatively. approved State selec- 
tions within Native withdrawal areas. 


available for Native. selection in: total — 
‘amounts up to 69,120 acres. Transfer by 
the State of a. permit-to extract natural. — 
resources from one State agency to an- 
other does not place the State in a posi- 


tion of a protected third party. When an. 
interest in land selected by and tenta- 


tively approved to the State of Alaska 


was transferred from the State Division. 
of Lands to the State Division of Avia- 


tion, the complete interest in the land re-: 


mained in the State of Alaska and there- 


fore remained subject to the withdrawal. 
and selection provision of secs. 11(a) and: 


12 of ANCSA. The State of Alaska’s inter- 
est in lands previously selected and TA’d 
to the State, which fall within the with- 


‘drawal areas described in sees. 11(a) (1) 
and (2) of ANCSA, are withdrawn for 


selection by Native Corporations by secs. 
11(a)(1) and (2) of ANCSA and do not 
constitute valid existing rights within the 
meaning of secs. li(a) or. if (g) of 


ANCSA. [84 ID. S78] 


ea Inasmuch as the disputed 
gravel free use permits were trans- 
ferred from one State agency, the 


Division of Lands, to another State 
agency, the Department of High- 


ways, they do not constitute third- 


party interests protected as valid 


existing rights under §14(g) of | 
ANCSA. The State’s entire interest 
in these tentatively approved lands 
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: was ‘Available’ for. ‘Sisian by. the 
appellant and the Bureau of Land 


Management erred in identifying 
the four permits as possible third-— 


party interests constituting valid 


existing rights within the meaning ~ 


of § 14(@) of AN CSA. 
“ORDER. 


In abeoranice with the foregoing ae 


dae this appeal is hereby 
Ordered remanded to the Bureau of 


. Land Management with the instruc- | 
. tion that the lands in issue be con- * 

. veyed to the appellant absent any _ 
a identification of the four gravel free se 
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use specs in issue. Reliet sonekees 7 
by the State of Alaska regarding 


guidance on the payment of reve-— 


nues to the regional corporations is © 

denied as an issue beyond the juris-. 

diction and function of the Board. 
This represents a unanimous de- 


3 “ison of the Board. 


mi UDITH -M. pe? 
_ Administrative Judge. 


--ApigaTh F. eu 
Administrative J udge. 


‘Lawrnnce Manson, oar 
ae Administrative Judge. 


> 3 ANCAB 273 


aan ae ee - APPRAL OF ALASKA RAILROAD ° 


Fd une ty 1979 


| APPEAL or ALASKA RAILROAD* 


: Apel from the Decision of the 
‘Bureau. of Land Management. (BLM). 
AA-6661-A. to issue patents mimbered. 


F 50-78-0015 and 50-78-0016. 


‘Dismissed. 


"Decided I une 2”, ‘ab 


APPEARANCES: ‘William q. Wong, 


bog? Esq. on behalf of the. appellant; - 
_.. Edward G. Burton, Esq., Burr, Pease. 
& Kurtz, Inc. on behalf of Eklutna,. 
-Ine.; Dennis J. Hopewell, Esgq., Office 
of the Regional Solicitor, on behalf of — 


the Bureau of Land- ‘Management; 


Joyce E. Bamberger, Hsq., on behalf of — 
| Cook Inlet Region, Ino, ef 


OPINION. BY. 


| Pee ALASE A. NATIVE CLAIMS 7 
i. Alaska Native Clains Settlement - ; esa 7 


APPEAL B OARD 


Act: Alaska. Native Claims oe aa: 


Board: Appeals: Turisdiction 


The eifect of the - issuance es a peste to: 
ee, public. lands by the United States, even 
‘if issued. by. mistake or inadvertence, is” 


- 0015 to Eklutna, Inc. and patent: 


to transfer the legal title from the United 


-. States and to ‘end all authority and 
_ » Jurisdiction of the Department of the 
‘Interior. over the lands conveyed. The 
“proper forum to further adjudicate. the. 
status of such an interest is in a judicial’ 
proceeding and the Board lacks: saree: oe 
tien to decide the issue, te co et 


- 2, Alaska Native Claims: ‘Settlement | 
_ without excepting from the convey-~ 


| ance, pursuant to § 3(e). of the. 
_ Lands “Ss iiaeavar 7 pursuant “to. sANOSA : 
are held for the penefit of) Indians, | 
4 Aleuts, and Eskimos, and thus are not. 
“public. lands” within the scope of the” 
_.. Federal. Land Poliey and Management os 
| Act. (FLPMA), 43 U.S.C. §§ 1701-1782 


Act: Definitions: Public. Lands 


(1976). 43 U.S.0. § 1702(e) (1976). 


<a. ‘Alaska Native Claims Settlement 


- Act: Land Selections: Withdrawals 


| U.S.C, . § 1746 (1976). 


*Not | in chrotiological order. 


"SUMMARY oF APPEAL : 
“Tie United States, on’ Dec. % | 


. 1977, issued patent number 50-78-° | 


number. 50-78-0016 to Cook Inlet 


Region, Inc. for the surface and 
subsurface. estates, respectively, of 
‘the land described: in the patents, 


The Alaska Railroad, an agency of 


the United States’ Department of 


Transportation, entered this appeal 
challenging conveyance of the land 


Alaska Native: Claims. Settlement: 


Act. (hereinafter ANCSA), an x=" 
isting right-of-way of the: Alaska: — 
‘Railroad | across the lands described; 
In. the subject: patents, The initial’, 
“. question is whether. the Board, fol-. 

_ lowing the issuarice. of the patents, . 
hag jurisdiction to resolve questions , 

- of fact or law over the lands de- 


me F Lo scribed 3 in these patents. _ 
a Lands: ‘pitiaea wi pursuant to ANGSA eee 


are not subject to baa of FLPMA, ee 


| JURISDICTION. 
“The Alaska Native: Claims «AGE se zs 


eae pal Board, pursuant to delegation. 


‘86.LD. No. No.9 = 


DECISIONS OF THE . 


898: 


of authority to administer he: 
Alaska. Native Claims Settlement 


— Act, 85 Stat. 688, as amended, 48 


U:S.C. 88 1601-1628 (1976 & Supp. — 
- 11977), and the implementing i e 
ulations in 43 CFR Part 2650, 
amended, 41 FR 14737 (197 6), and 

43 CFR Part 4, Subpart J, her eby 
makes the following findings, « con-* 


clusions and decision. 
Pursuant to regulations 1 in 43 


CFR Part 2650, as amended, and — 
43 CFR Part 4, Subpart J, the State _ 
Director or. hie delegate is the offi- 
cer of the Bureau of ‘Land Manage- 


ment, United States Department of 


the Interior, who is authorized: to. 
make decisions on land selection ap- 
plications involving Native corpo-. 
rations under the Alaska. Native 
Claims Settlement Act, subj ect, to. 


appeal to this Board. 


- PROCEDURAL 
oe. 


On Feb. By 1979, the ere 
. filed its Notice. of Appeal. from the 
above-referenced decision of the 


BLM. This Board subsequently is- 
sued an order that appellant. show 
cause within thirty (30). days why. 
the appeal should not be dismissed 
due, inter alia, to lack-of jurisdic~ 
~ tion in the Board to decide an ap: 
peal affecting lands on which in-— 
terim la or aime has” 1s-. 


-gued. - 


Appellant; meee ne - thé 


 Board’s Order to Show Cause, as- 
~ serted: (1) lack: of: authority on the © 

part of the BLM to issue.a patent to. 

the particular land ; in controversy 7 


DEPARTMENT. oF. THE 


| gional © 


INTERIOR [86 LD. 


: and (2) consequent jurisdiction of ? 


the Board over the appeal. - 7 
The Bureau of Land Manage- 
ment, through the Office of the Re- _ 
‘Solicitor, subsequently 
moved to dismiss the appeal on the 


ground that the Department of the 


Interior has no jurisdiction’ over 


patented: lands, Eklutna, Inc. joined 
- in BLM’s motion to dismiss. Cook 
Inlet Region, Inc, thereafter inde- 


pendently moved to dismiss the ap- 
peal on the same ground, © 
DECISION AND ORDER 


| [1] This Board: has consistently —_ 
denied jurisdiction in itself over | 


jand to which patent has issued: 


The effect of. the issuance of a. patent 
to public lands by the United States, even 
if issued by mistake or inadvertence, is 
to transfer the legal title from the United . 


' States and to end all authority. and ‘juris- ~ 

a diction of the Department ofthe Interior 
over the lands conveyed. [Citations omit- 
.. ted.] The proper forum to further adjudi- 7 


eate the status of such an interest is in 2 


judicial proceeding and the Board lacks _ 
: jurisdiction to decide the issue: » |: | 
 [Appeat of Choggiung, Limited, 8 ANCAB ae # 
100, 103. (Nov. 20, 1978) [VLS 78-49}.] 

" See also, Appeal of State gO} | 

. Alaska/Seldovia.. , 
Ines 2. ANCAB 1,. 84, LD.. 349. i 
— (1977). [VLS. 75-14/75-15] 5 Ape > 

peal of Eklutna, Ine.,.1 ANCAB 2 
305, 84 I.D. 105 (1977) [VLS 75-1]. 


Nate. Ass’ng 


In spite of the foregoing, the 


Alaska, Railroad. contends that this .. 
-- Board has jurisdiction by- virtue of | 
$816 of the Federal Land Policy 
and: Management Act. (48. 0.5.C.. | 
g 1746 : 


(1976)) (hereinafter 
FLPMA). The Railr oad. also cites. . 
United States V.. . Washington, 233 : 


¥ 2a git ( Oth Cir. 1958), ,in. fT auppor 


of its. position. that the Board has 


jurisdiction. over lands already pat- 
vented. The ‘Railroad’s reliance 1s 
‘misplaced. o 

‘The term “oiblie finds? as used 


in 48 U.S.C. § 1746 is edetned in 43 


U. S.C. § 1702(e) as: 


- [A]ny land and fnrense in Jagd’ owned 
by the United States within the several | 


States. and. administered. by the Secre- 
tary of the Interior through. the Bureau 
of Land Management, *. anon exeept— | 


e¢ «¢ Sing? Rights dao’ aoe a 


(2) Jands held. for the benefit of In- 
dians, Aleuts, and Eskimos. . 


[27 ANCSA withdrew een 


ae in order to protect their status 


quo pending selection by, and con- 

- veyance to, Native village. and. re- 
lands 
withdrawn. pursuant to ANCSA 7 


gional . corporations. ‘Thus, 


are “lands held for the benefit of 


Indians, Aleuts, and’ Eskimos,” and | 


are not “public lands”. wath the 
_ scope of 43 U.S.C. § 1746 (1976). 
[3] The lands which are the aah: 


- ject of the present appeal, prior to 


their conveyance to Eklutna, Ine., 5 
were withdrawn. pursuant to 


ANCSA. Consequently, following 


their withdrawal, these. lands were 
not “public lands” as that. term is 


used in FLPMA, and were thus not | 
within the scope of 43 U.S.C. § 1746 - 


(1976). Thus, 48° U.S.C. § 1746 
(1976) is not erp in : the in- 
stant situation. 

Further, the Board” is not. per- 


‘suaded by United States v. Wash- 
— tngton, ‘supra. The decisions cited _ | 
_ therein do not’ establish authority “versed: the clear ‘holding of the Sur _ 


for the nonjudicial cancellation or 


APPEAL OF ALASKA RAILROAD © 
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nail Gearon on: a | patent Shady 3 1s=_ 
sued, ‘Moreover, | these decisions do : 


not establish the validity, of a. sec- 
ond patent issued in lieu of a prior 
patent. United States v. Stone, 69 
U.S. (2 Wall.) 595, 17 L.Ed ad 


(1864); Germania Tron. Co. Ve 
United States, 165 U.S. 379, 17 3 


Ct. 387, 41 L.Ed. TBA. (1897) ; 
| United. States v. Joyce, 940 F, 610, 


615 (8th Cir. 1917) ; Fells v. Ross, 
64 F. 417, 420 (9th Cir. 1894) ; cited 
in. United. States v. Washington, 


233 F. 2d 811, 817 (9th Cir. 1956). 


Regarding administrative nullifi- 


cation of a patent, the following 
language © from’: United States ve 


— ay ais is still the law of the ae: 
land: | A oy tas 


Patents are ecaiotines deena unadvised- 
_ ly or by mistake, where the officer has no 
authority in law to.grant them, or where 
another party has @ higher equity and 


should have received the patent. in swck 


eases courts of law will pronounce therm 
void. The patent is but evidence of a 


grant, and the officer who issues it: acts 
ministerially and not judicially.: If -he 
issues a. patent. for iand reserved from ; 
sale by law, such patent is void for want : 
of. authority. But one ‘officer of the land 
office ig not competent: to cancel or annul 
the act. of his pr edecessor. That is a judi 


cial. act, and requires the judgment. of a. 
. court. [69 U.S. 526, 535: (Italics added) 4d ‘ 


The Ninth Circuit: Court of ‘Ap- 


-peals, in quoting the above state- 
‘ment in United States v. Washing- 


ton, supra, omitted the underlined 


portion, | The Gir cuit Court. ‘thus ss 
took sentences out of context and re- 


: preme Court. 


ae Pollution. Control: 


me The above-quoted language. 1s 
_ binding on this Board and disposi- 
tive of the instant appeal. 


‘Thus, the Board has no jadiadio- 


. tion over this appeal and must grant 
-- the motions to dismiss. Such. dis- 


-. missal is without regard to the mer-— 


its of the appeal, which must be 
heard, if at all, in a judicial forum. 
It is therefore Ordered that this 
-appeal is hereby dismissed for the 


_reasons stated. The Bureau of Land 
appealed 


Management decision 
_ from is left unaffected by” this 
‘ decision, 


Fi UDITH M. nae 
| Administrative J udge. : 


: fiariare F, Dusan,” 7 


i | Admimstrative Judge. | 


-- PERMIT REQUIREMENTS FOR DIS- 
‘CHARGE OF DREDGED OR FILL 


MATERIAL UNDER SEC. 404° OF 


THE FEDERAL WATER POLLU- 
‘TION CONTROL ACT, 83 USC. 

ge IBtEt a ae * 

. ~_ oe 


“Boreatt of Reclamation? Ravivon- 


ment—N avigable | 
, Federal WwW ater 
~ Pollution Control Act: Generally” 


_ ‘The requirement “for a “permit: under 
sec. 404 of the Federal Water Pollution 


. : Control Act applies to the Bureau-of Rec- 


- lamation.to the same.extent.as any. other 


person, and. with certain exceptions. the — 


- Bureau must obtain a permit from the 
| mOrDs. of Engineers prior: to: any discharge 


 €Not in chronological order, 
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“Waters—Water : 


Environmental - 
| mental Statements—National Envi- 


186 LD: 


den dredged ¢ or All material zat the navi- 
gable waters. 


Bureau of. Reaaeon. : = Environ- 
ment—WNavigable  ‘Waters—Water. 
Pollution | Control: . Federal Water 


‘Pollution. Control Act: Generally . 


Activities “affirmatively: authorized by 
Congress,” which are excepted from. sec. 
10 of the Rivers and Harbors Act of 1899, 
are not excepted from sec: 404 of the Fed- 


eral Water Pollution Control Act.. Not- 


withstanding the exception of a discharge 
of dredged or. fill material under sec. .10. 
of the Rivers” and Harbors. Act, compli- 
ance with sec. 404. is. required. | 


‘Bureau Of Reclamation: : Environ- 
ment—Navigable “Waters—Water 
Polintion: Control: ‘Federal Water 


Pollution Control Act Generally 


A permit under sec. 404 Of ‘the Federal a 


Water Pollution Control Act is’ required 


for the discharge of. dredged or fill mate- 


rial whenever: (a) ‘The. “discharge” con- 


stitutes any addition of any pollutant to — 
| navigable. waters from any discernible, 


confined and discrete conveyance, includ- 
ing the placement of fill and the building © 
of any structure: or. impoundment; ‘and 
(b) The “dredged material” is dredged 


spoil that is excavated or dredged from 
the waters. ‘of the United States: or (¢)} 


The “fill material” includes any mate-_ 


- ial used for the primary purpose of re- 
placing an aquatic. area with dry land or 
of changing the ‘bottom elevation. of ‘B 


waterbody, including any structure which 


requires rock, sand, dirt or other mate- 
rial for its construction: and (d) The dis- 


charge is made into “waters.of the United 
States,” 
waters meeting the traditional tests of 
navigability to those encompassed. by the 


broadest possible Constitutional ies 
tation. ne Be ts 


Bureau “of ‘Weolamation? - Environ: 
ment—Environmental ‘Policy . Act—- 
Quality: Environ- 


which extend beyond those . 


001 - PERMIT. REQUIREMENTS. FOR DISCHARGE OF DREDGED OR 


so 


FILL ‘MATERIAL UNDER SEC. 404 OF THE FEDERAL Wes | 


- POLLUTION ‘CONTROL ACT, 33 U.S.C. $1344. 
cd » August 27, (1979 n 28 


| roumental, Policy ‘Act ‘of 1969; En- 


vironmental. ‘Statements— Water. Pol- a 


= lution Control: ‘Federal Water Pollu- 
7 tion Control Act: Generally ers 


, To. secure the exemption. ‘under sec. 
404(r)of the Federal Water Pollution 
Control Act. for projects deseribed in an - 


‘environmental ‘statement, ‘compliance 
with seven specific conditions | is. re 
quired. “The. exemption does. not apply 


While - the | exemption . provides an. al- 


| ternative procedure to achieve ecompli- 
= ance ‘with sec. 404 of the Act for a 


. limited category of Federal. projects 


under very. specific: conditions, ‘it does” 
not lessen the substantive requirements: 
- that apply to the meer. of dredg ed or 


fill material. 


Bureau. of. Resaastion 


eral ‘Water. ‘Pollution. Control . “Act: 
: Generally. 


To secure the exeinzition ends. sec. 404 
(f)(1) of the Federal Water: Pollution 
Control Act. for. the maintenance of cur- 


_ rently. serviceable struetures, compliance 

with four specific conditions is. required. | 
The exemption. does. not apply to the dis-. 
- ° eharge of dredged material incident to 


my maintenance . 


dredging, or to new 


OPINION BY OFFIOE OF 
THE SOLICITOR | - 


| Environs 
‘ment-—Water Pollution Control: Bed-— 


Sommer: . Peewee” ‘REqumEMENTé: P 
FOR THE: Disciarce OF Drepgep: 
OR Fua MATERIAL Unper Src, 404 


or THE Frorran Water Pornv- 
TON | Conmron Act, aed U.S.C. 


g 1344 ola! | 
Under see, 404, 33 U. S. C. g 1944, 


of the Federal Water Pollution 
‘Control Act, as amended by the 


to the maintenance of existing Federal 7 
_ projects, but only to new. construction. 


Clean Water “Act of 1977, 33 US. Cc. 


$1251 et seg. (Supp. 11977) (the © 
Act), a permit may be issued by the © 
Corps. of Engineers for the dis-_ 


charge of dredged or fill material 


- into the waters of the United States, 
On several occasions our opinion © 
has been requested on the applica- — 


tion of sec. 404 to activities of the 
Bureau of Reclamation. In view of 


this. apparently widespread need 
within the Bureau for guidance on ~ 

_ this topic, we have prepared for 
your information the following 
general analysis of the requirements | 
for complying with sec. 404.. 


The complexity of the Aet, and . 
sec. 404 in particular, precludes our 


E answering, or even anticipating, all 
of the numerous legal questions 
| which might arise in the applica- — 
_. tion of sec. 404 to Bureau activities, — 
‘Thus, the following analysis. should. 


be regarded. as an overview, rather 


- than as a comprehensive substitute 


_ for. individual. guidance on specific 


To: csiaitiai Bone oF 
: RecLAMATION 
From: Sorrerror 


| ms legal 1 issues. With this qualification 


in ‘maind, we have considered the fol- 


- lowing questions; 


402 


piste Presented one Oe oF 
1) To what extent ‘does the re- 

quirement for a permit under sec. 
- 404 of the Act apply to activities 
of the Bureau of Reclamation? 

2) Are Bureau of Reclamation 
activities that are “affirmatively au- 
thorized by Congress,” and thus 


excepted from sec. 10 of the Rivers _ 
and Harbors Act of 1899, 33 U.S.C. 


§ 403 (1976), similarly: excepted 
from sec. 404 of the Act? — 

3) Under what general circum- 
stances is a permit under sec. 404 of 
the Act required for the discharge 


of dredged or fill material? — 
4). What are the conditions for 


 .gecuring the exemption under sec. 
~404(r) of the Act for projects de- 


scribed in an environmental impact 


statement (EIS) ? Does this exemp- 
tion apply to the maintenance of 
existing | projects? How does the 
exemption affect the standards that 


apply to the discharge of dredged 


or fill material? 


5B) What are the conditions for : 


‘securing the exemption under sec. 


404 (f) (1) of the Act for the mainte- 


nance of currently serviceable struc- . 
‘any material used for the primary 


tures? To what extent does this ex- 
emption apply to the discharge of 
dredged material? © 


Summary 0; pinion 

The following summary answers 
are numbered to correspond with 
the five numbered questions pre- 
sented 1 in the preceding: section. 

1) The requirement for a permit 
under sec. 404 of the Act applies to 
the Bureau: of Reclamation. to the 
same extent as.any other person, and 


with certain exceptions the Bureau 
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| const ern a permit fon the Corps 
of Engineers prior to any discharge. 


of dredg ed or fill material into the : 
navigable waters. - 7 

2) Activities “affirmatively au- 
thorized by Congress,” which are 
excepted from.sec. 10 of the Rivers. 
and. Harbors Act of 1899, are not 
excepted from sec. 404 of the Act. 
Notwithstanding the exception of a 
discharge of dredged or fill material 
under sec. 10, éompliance with’ sec. 
4.04 is requir oa : 

8) A permit. under sec. . 404. of the 
Act j is required for the discharge of 


dredged or fill material in ihe fol- 


lowing general circumstances: 
(a) The “dischar ge” constitutes 


any: addition of any pollutant: to 


navigable waters from any dis-— 
cernible, confined and discrete con- 


-veyance, including the placement of 


fill and the building of any struc- 


ture or. impoundment; and — 


(b) The. “dredged cnaterial® is 


. dredged spoil that is excavated or 
dredged. from the. waters of the 
United States; ‘or | | 


(ce) The “fill material” includes. | 


purpose of replacing - an aquatic 
area with dry land or of changing 
the bottom elevation of a water- 
body, including. any structure 


which requires rock, sand, dirt. 


of. other material for its con- 
struction. 7 

(d) The discharge Is made into 
“waters of the. United States,” 
which extend beyond those waters 
meeting the tr aditional tests of 
navagaiaty to those encompassed 
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by 3 the bebadest possible Constitu- 
tional interpretation. 
4) To secure the exemption 


projects described in an EIS, com- 


pliance with the seven specific con- — 


ditions listed in this opinion in sec, 

«TVA. and analyzed in sec. IV.D. 

is required. The exemption does not 
apply to the maintenance of exist- 
ing Federal. projects, but only to 
new, construction. While the ex- 
emption provides ‘an alternative 
procedure to achieve compliance 
with sec. 404 for a limited category 
of Federal projects under very 
“specific conditions, it does not lessen 


the substantive requirements that 


apply to the discharge of dredged 
or fill material. 


5) To secure the exemption 


under sec. 404(f) (1) of the Act for 


the maintenance of currently ser- 
iceable structures, compliance with 
the four specific conditions listed. in 


this opinion in sec. V.B. and ana- 


lyzed in sec. V.D. is required. The 
exemption does not apply to the 
discharge of dredged material inci- 


dent to maintenance dredging, or to 


new construction, but only to the 
maintenance of currently service- 
able structures. : 


Discussion 


This aiscuesiot is anda: into. 


five parts designated by Roman 


numerals corresponding with the - 
U.S.C. § 1362(6) (1976), the term 
“pollutant” ” 
- spoil” as well as “rock” and “sand,” 


five numbered questions and sum- 
mary answers presented in the pre- 
ceding sections, For convenience, 
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each. aed is inten: jmmedi- 
: ately Deseeeg | the . elated dis. 
| os -—o 

under sec. 404(r) of. the Act for. | * 


oa . GENERAL APPLICATION 


OF SECTION 40470 ACTIVI- 
TIES OF THE BUREAU or 
RECLAMATION. | 


Question N 0. 1: To what aseant | 


does sec. 404 of the Act apply to — 
activities of the Bureau of Recla-_ 


mation g 


. I. Ai. Prohibition Against Discharge 
of Pollutants 


The obj Strat the Federal Wa- 
ter Pollution Control Act is “to re- 


store and: maintain the chemical, 


physical, and biological integrity of 


‘the Nation’s waters,” § 101(a), 33 


U.S.C. § 1251 (1976). 


The basic mechanism of the Act 


for achieving this objective is a 


blanket prohibition against the dis- 
charge of any pollutant mto the 
waters of the United States, except 


as in compliance with certain stand- 
ards and permit requirements. This 


blanket prohibition is contained in 


sec. 801 (a) of the Act, which states: ; 


7 Except as in nana pulanes with this Sec 


tion and sections 302, 306, B07, 318, 402, 


and 404 of this Act, the discharge of any 
. ‘pollutant. by any person shall be unlaw- 
ful. [83 U.8.C, § 1311 (a) (1976).3. 6 | 


Under sec. 502(6) of the Act, 33 


includes “dredged — 
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two free of material that generally 
constitute fill. Thus, sec. 801(a) ap- 


plies to the discharge of dredged or 
fil! material. For a more detailed 
analysis of the definition of “pollu~ 


tion” as applied to fill material, see 
the discussion of Question No, 3, 


and peered SECS. IIL. 1, to 
TILE. below. ° ee Uk 


L 2. E eee for ‘Discharge of 


Dredged or Fill Material 


As indicated in sec. 301(a), an 
_ exception to the general prohibition — 


against the discharge of water pol- 


jutants is found im sec. 404 of the © 


Act. Sec. 404, which applies to the 
discharge of dredged or fill mate- 


_of subsec. (a): 


“The Secretary Tot the - “Arny] may 
. issue permits, after notice and oppor- 


tunity for public hearing for the dis-_ 


 gharge. of dredged or fill material inte 
the navigable waters at specified dis- 
postal sites. [88 uy S. c. § 1344(a) (Supp. 
of 1977 ). ic 


Thus, is Act penne pro- 
vides for discharges of pollutants 


in the form of dredged or fill mate- 
discharging — any 


‘rial. Before 
_ dredged or fill material into the 
_ navigable waters, however, any per- 


son subject to sec. 301(a) must ob- ~ 
tain from the Secretary of the 


: Army, through the Corps of En- 


gineers, a sec. 404 permit. As is 
extent as any other person. This in- 


shown in the following discussion, 


; the. Bureau of Reclamation is a 
. “person” subject to sec. 301 (a), and 


_ therefore must obtain a sec. 404 per- 
= mit in. appropriate circumstances... 
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| iT. 0; Federal Compliance with the 


Act 


The requirements for Federal 
compliance with water pollution 


control measures in general, and the 


Act in particular, are set out in sec. 
313(a) of the Act, which states in 
the relevant portion: 


Hach separa agency, or instru- 
mnentality of the executive, legislative, 
and judicial branches of the Federal 
Government (1) having jurisdiction over 


any property or. facility, or (2) engaged 
in any activity resulting, or which may 
result, in the discharge or runoff of pol- _ 
lutants, and each officer, agent, or em- 
ployee thereof in the performance of his 


official duties, shall be subject to, and 


* -. comply with, all Federal, State, inter- 
_Yial, states in the relevant portion | é 


state, and local requirements, adminis-. 


trative authority, and process: and sanc- _. 
and 


tions respecting the control . 
abatement of water pollution in the same 


‘manner, and to the same extent as any 
nongovernmental - entity including the 
payment: of reasonable service charges. 


The preceding sentence shall apply (A) 
to any requirement whether substantive 


or procedural * * *, (B) to the exercise of 
any Federal, State, or local administra- 


tive authority, and (C) to any process 


or sanction, whether enforced in Federal, 
State or local courts or in any other 


manner, [83 U.8.C. $1828(a) (Supp. I 


~ 1977).J 


sheers this. section, the Federal 
Government, including the Bureau _ 
of Reclamation, is subject to the re- 
quirements of the Act to the same 


cludes the prohibition of sec. 301 (a) 


. against the discharge of pollutants, | 
_as well as the requirement for a dis- 
charge po under sec. oe 
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- mit under sec. 404 of the Act applies 


to the Bureau of Reclamation to_ 
the same extent as any other per- 
gon, and with certain exceptions the — 
. Bureau must obtain a permit from 
the Corps of Engineers prior to any 
discharge of dredged or fill mate-— 


"rial into the. navigable y waters, | 


1. SEO. ok AND THE RIVERS | 
AND HARBORS ACT SEC. 10 


EXEMPTION 


Question No, 2: Are Bureau of 


Reclamation activities that are “af- 
_ firmatively authorized by Con- 
gress,” and thus excepted irom 
sec. 10 of the Rivers and Harbors 
Act of 1899, 83 U.S.C. § 403, simi- 
larly sxespied from sec. 404 ‘of the 
Acti | 


ii. ee The Rivers and Harbors Act 


of 1899 


Sec. 10 of the Rivers a Harbors 


Act of 1899, 30 Stat. 1151, Mar. 3, - 


1899, states: 


The erention of any obstruction not an | 


| firmatively | quthorized by Congress, to 
the navigable capacity of any. of the 
- waters.of the United States is prohibited ;. 


* * * and it shall not be lawful to ex-— 


cavate or fill, or in any manner to alter 
or modify the course, location, condi- 
tion, or capacity * * 


‘trea i tiie Secretary of the oe prior ; 
to. beginning the same. (83 U.S.C. ies J 


A wcities hep ne oe, ; CTalles added. 
Thus, the requirement for a per- * aa a 


Under. this section 2 recommenda- | 


tion, by the Chief of the Army _ 
Corps of Engineers and authoriza- 


tion by the ‘Secretary of the Army 


are required for certain activities — 
in the waters of the United States... - 
An exception to this requirement is. 
explicitly granted for projects “af-. 
“firmatively authorized by Con- — 
gress.” Because sec. 10 of the Rivers 


and Harbors Act and sec. 404 of the. 
Act apply to the same general types 
of projects, it has been suggested 
that the sec. 10 exception of a proj- 
ect “affirmatively authorized by 
Congress” creates a similar excep- 
tion to the requirements of sec. 404. 
Despite the administrative appeal 


of this suggestion, it has no legal. | 


basis. There are, however, convinc- 
Ing arguments to the contrary: 


a B, An Haupress Huception Pre- 
‘cludes Implied Euceptions 


It is a general principle of statu- 
tory construction that an express 


. exception in a statute precludes im- 
plied exceptions. See: E. Crawford, 


The Interpretation of Law, § 299; 
9A. Sands, Statutes and Statutory 
Construction, $47.11 (4th ed. 1973). 
Such an express exception to sec. 


A404 ig: found i in sec. hie which 
: states: ae 
* of the channel of 
any navigable water of the United. States, 
a unless the work has been recommended. 

— by the Chief of Enginéering and ‘author- 


. “The Bisclinese: of avedged. or + dl mate: me: 


rial as part of the construction of a Fed-_ 


eral project specifically. authorized ‘by | 
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Congress, whether prior to or on or 


_after the date of enactment of this sub- 
section, is not prohibited by or otherwise 
subject to regulation under this section, 


or a State program. approved under this. 


section, or section 30i(a) or 402 of the 


tion on the effects of such discharge, in- 
cluding consideration of the guidelines 
developed under. ‘subsection (b) (1)) of 
this. section, is included in ‘an environ- 


- mental impact statement for such proj-. 


ect pursuant to the National Environ- 
mental Policy Act of 1969 and such en- 
vironmental impact statements has been 
submitted to Congress before the actual 


. discharge of dredged or fin material in 


connection with the construction of such 
project prior to authorization of such 
project or appropriation of cunds for 
such construction. 


[91 ‘Stat.. 1605, 
(1976). 


33 U. ». 0. | § 1844(2) 


Under the: else of a con- : 


struction, this express exception. to 


the prohibitions of the Act, and 
particularly sec. 404, precludes an 


implied exception under sec. 10 of 
_ the Rivers and Harbors Act. ? 
Furthermore, under sec. 10 ) the 
only condition to securing the ex- 
_ception is that the project is “affirm- 
atively authorized by Congress.” 


Sec, 404(r) imposes a similar con- 


dition, namely. that the. project is 


“specifically authorized by Con-. 


gress,” as well as a number of addi- 


tional conditions designed to insure > 


that the broader. objeciives of the 


Act are met. It would be contrary to 
all rules of logic to conclude that 
the Congress intended the Act to 


come under the sec. 10 exception 
~ when the requirements of the Act 
itself are considerably more strin- 


gent, Clearly, in view of the more 
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exacting’ conditions expressed in 
sec. 404(r), the sec. 10 exception has 
no effect on either the prohibition 
of sec. 301(a) of the Act against 


the discharge of pollutants or the 
Act (except for effluent standards or pro- — 
hibitions under section 307), if informa- 


requirement to obtain a discharge : 
oe under sec. 404, 


IL. 0. Scenic Hudson Pissaeeanion 


_ Conference v. Callaway 


A similar legal distinction be-- 
tween sec. 10 and sec, 404 was found 
in an analagous situation in Seenie 


- Hudson Pracenbonion Conference v. 


Callaway, 370 F.Supp. 162 (S.D.-. 


N.Y. 1978), aff?d, 499 F.2d 197 (2d 


Cir. 1974). There the district court 
held that the Consolidated Edi- 
son Co., a: public utility, was ex- 
empt from sec. 10 by the Federal 
Power Act of 1920, 16 U.S.C. § 792 


et seg. (1976), but not from sec. 404. 


In response to Consolidated Edi- 


_ Son’s argument that sec, 404 did not 


apply to hydroelectric, a: ee 


the court found that: 


Congress would not wee an Act 
which on its face is all-inclusive, but for 
the specifically enumerated exceptions, 
and yet intend to establish an. unmen- 


tioned exception of the seale suggested 
here. Without any indication that Con 
~ Hd’s reading of the Congressional will is 


accurate, the carving out of so major an 
PDEODOR ies ae 
B.Supp. at 170. a ies | 


Although Gensciidated ‘Edison 
was not a Federal agency, and was 
not seeking a Congressional au- 
thorization. exception un der sec. 10, 
this reasoning in Scenic Hudson is: 
applicable here. For as was true in: 
Scenic iH wdson, neither the Act nor 
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its legislative history contains even 


_ the slightest hint that the Congress. 
intended to couple to the. express 


- exception to sec, 10 an implied ex- 


ception to sec. 404, 


il D, C ea. 


; Thus, we conclude that activities 


“affirmatively authorized by Con- 


gress,” which are excepted from sec. 


10 of the Rivers and Harbors Act 


of 1899, are not excepted from sec. 


> 404 of the Act. Notwithstanding the _ 
exception of a discharge of dredged 


or fill material under sec. 10, com- 
| pliance with sec. 404 1 is. required. 


06 ee CIRCUMSTANCES RE- 
QUIRING 4 PERMI r UNDER 


BEC. 404 


“Question No.3: Under wie gen- 


eral circumstances is a permit 
under sec. 404 of the Act required 


for the — of dredged or fill 
material? oO) ne 


LILA, The 5 Longuigs of Section 
1) 


Under sec, 404 (a) of ‘the Acts : 


The Secretary [of the Army] may issue 
permit ts, after notice and opportunity for 
public. hearing for 
redged or fill material into the naviga- 
ble waters at specified disposal sites, [33 
—~*ULS.C. §1844(a) (Supp. 11977).] = 


For purposes of Question N 0. 3, 
the language of concern in sec. 
404 (a) is the phrase, “discharge of 
dredged - or fill material. into the 


the discharge of 


| navigable wats ‘i This phrase in- 


cludes four distinct statutory terms 
of art—discharge,” “dredged ma 


terial,” “fill material, ? and “the nav- 


igable waters” a it is necessary 


_ to understand the meaning of each 


term in the context of the Act to 
determine the general circumstances 
where sec. 404 applies. The mean- 
ing of each of these. terms is dis | 


. cussed below. : 


L1.B. The Meaning of “Disoharge? | 
Under sec. 502 (16) of the Act: 


The — “discharge” when used withe 


out qualification includes a discharge of 
a pollutant, and a discharge of pollu- 


tants. [33 U. 8. C. § 1862 (16) (1976) Jd 


By its own terms, this definition 
is explicitly limited to the use of the 
term “discharge” without qualifica- 


tion. But in sec. 404 (a) the term 
“discharge” is qualified by the 
_ phrase “of dredged or fill material.” — 
Thus, there is a question of whether 
_ the definition i in sec. 502 (16) applies 


to the use of the term “discharge” in 
sec. 404(a). For the following rea- 
sons, it obviously does. First, this is 

the only instance where the ‘Act de- — 
fines the term “discharge,” and the 
best indication given of its general 
meaning. Second, it ig not entiraly 
clear that the phrase “of dredged or 
fill material” comprises a qualifica- 
tion within the meaning intended by 
sec. —502(16). And third, as was 


noted in the previous discussion of 


Question. No. 1,-the prohibition of. 


sec. 801(a), and thus the exception — 
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“of Sec. | 404(a), ‘aeolics to the: “dig. | 
‘charge of any pollutant,” so the 
meaning of the term “discharge” in. 


sec. “404 (a). logically comes under 
this definition. For the definition of 


“pollutant” itself, see the immedi-— 
ately following secs, IILC. and. 


“TiL.D. of this opinion, which con- 
sider the meaning of “dredged ma- 
terial” and “fill material.” ae 
The definition of. “discharge” is 
further amplified ae sec. 502(1 — 
_ under which: - 3 es 


The term “discharge of a | pollutant” 


and the term “discharge of pollutants” 


each means (A) any addition of any pol- 
Iutant to navigable waters from any 
point source, (B) any addition of any 
pollutant to the waters of the contiguous 


zone or the ocean from any point source — 


other than a vessel or other ae craft. 
[33 U.S. C. § 1862 (12) (1976).] | 


Since considerations of the con- 
tiguous zone” and “the ocean” are 


not particularly relevant for Bureau 


of Reclamation purposes, we will 
limit this discussion to subsec. 502 
(12) (A),. which concerns the navi- 


pable waters. Thus, for purposes of © 


this opinion the Act defines “dis- 

charge” as “any addition of any pol- 

lutant to navigable waters from any 
point source.” 


To further clarify this definition 


of “discharge” it is necessary to de- 
fine the term “point source.” Under 
sec. 502 (14).: 7 


The term “point source” means any 


discernible, confined and discrete convey- 


ance, including but not limited to any. 
pipe, ditch, channel, tunnel, conduit, well, 


discrete fissure, container, rolling stock, 
concentrated animal feeding oper ation, or 
_ vessel or other floating craft, from which 


pollutants are or may be discharged. This. 
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faci does not ficiuds return . Hox 8 from a 
irrigated agriculture. [83 U. S.C. ans 
| a (Supp. I 1977). 


Thus, es the Acne 


order: of secs. 502(16), 502(12) — 


(A) and 502(14), the Act defines 


“discharge” as “any addition ofany 


pollutant to navigable waters from 
any discernible, contned and ae 
crete conveyance.” : 


‘Since the terms “addition”. | | 


“discernible, confined and. discrete 
| conveyance” are extremely broad, it 


is clear that the precise physical 


mechanism by which a discharge 


takes place is of secondary concern, 
and what is primarily relevant. is 
that a pollutant i is added to naviga- 
ble waters. Since the. definition. “of 


: “point source” in sec. 502 (14) is not 
limited to the listed conveyances, 
mumerous others which are. .“dis- 


cernible,. confined © and -diserete” 
would also qualify. An exhaustive 
determination of the numerous con-_ 


_veyances by which a ‘discharge 


might occur is s beyond the sd of 


this opinion. 


. The Corps of Engineer s, the F Fed- | 
eal agency responsible for adminis- 


_ tering the sec. 404 permit progr aM, - 


in their regulations on Permits for | 
Discharges ‘of Dredged or Fill Ma-- 


terial into Waters of the United. 
States (the Corps of Engineers Per- 
‘mit Regulations), 42 FR- 87122— 
87164 (July 19, 1977), to be codified 


as 33 CFR Part 323, has interpreted ’ 
the meaning of “discharge” i in the 


| context of defining the terms “dig. 
charge of dredged material” and 


“discharge of fill material.” 
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; “Under the oe of Engineers 
Permit Regulations: “2 


The term “discharge of oo mate- | 
rial’ means any addition of dredged ma-. 
terial into the waters of the United 


States. The term includes, without limi- 


= tation, the addition of dredged material - 


- to a specified disposal site located in 
waters of the United. States and the run- 


off or overflow from a contained land or 


water disposal area. Discharges of pol- 
lutants into waters of the United States 
resulting from the: Onshore subsequent 


- processing of dredged material that is ex~: 


tracted for any commercial use (other 
than fill) are not included within this 
term and are subject to Section 492 of 


the Federal Water Pollution Control Act 
even though the extraction and deposit of 


such material may require a permit from 


the Corps of Engineers. The term does © 
not include plowing, cultivating, seeding 


and harvesting for the production of 


food, fiber, and forest products. cae one 


$828.2(2).1 
And: 


The term “discharge of fill material’ 
means the addition of fill material into: 
waters of. the United States. The term — 
generally includes, without limitation, 
_ the following activities: Placement of fill 
that is necessary to the construction of 

any structure in a water of the United _ 
States; the pbuilding of any structure or. 
impoundment requiring rock, sand, dirt, 
-. or other material for its construction ;. 
site- development fills for recreational, in- | 
and 


. dustrial, commercial. residential, | 
_ other uses; causeways or road fills; dams 
-.and dikes;. artificial islands; 


~ (a).] 


property 
protection and/or reclamation devices © 
such as: riprap, groins, seawalls, break- | 
‘waters, and revetments; beach nourish- . 
| ment; ‘levees ; fill for structures such as- 
 gewage. treatment facilities, intake and - 

outfall | pipes associated with power 

| Blants. and enbeqacnas utility lines ; . and 7 


artificial reefs. The term does not include 


_ plowing, cultivating, seeding and har- 


vesting for the production of food, fiber, 
and forest. peedaces? ie CFR ) SEBS 


The: ‘bree of Engineers oe 
pretation of the meaning of “dis- 
charge” in these regulations differs 


from the Act only in that sec. 
-823,2(n), which defines the term 
“discharge of fill material,” clari-. 
fies the term “addition” to include 


“nlacement of fill” and “building of. 
any structure or impoun dinent, re- 


quiring rock, sand, dirt or. other ma- 


terial for its construction.” Under 
accepted principles of statutory 
construction, this interpretation of 


the Corps of Engineers is entitled 
to great weight anid: should be fol- 


lowed unless there are compelling 


reasons that it is wrong. E. J. du _ 


Pont de Nemours & Co, v. Collins, 
97 S.Ct. 2929, 9934, 58 L.Ed.2d 100, 


108, 439 U.S, 46, 54-55, (Sup. Ch 


1977), Since the terms “placement” 
and “building” are well within the. 


scope of “addition” in this context, 


there are no compelling reasons © 
that the interpretation of the Corps 


is wrong and it should be followed. 


This interpretation of the mean- _ 


| of “discharge of fill material” 


by the Corps of Engineers as appli- - 


cable to the building of any struc-- _ 
ture or impoundment requiring. 
rock,. sand or dirt for its construc- 
tion ‘was upheld by the U.S. Court 
of Appeals: for the Eighth Circuit — 
ir i mnehaha | Creeks W atershed 7 
District: V.. of offman, —___—_—— F, 
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Od. 13 ERC 1009. (8th 
Cir., Apr. 23, 1979), rev'g 449 F. 
| Supp. 876 (D. Minn. 1978). The 
- district court had held that the 
placement of riprap and the con- 
struction of dams did not constitute 
the discharge of a pollutant under 
sec. 801 of the Act because in its 
opinion such activities did not sig- 
nificantly alter water quality even 
though they incidentally involved 
the discharge of rock and sand, two 
types of material which the Act de- 
fines as “fill.” The court of appeals 
reversed the district court on this 
issue and held that the placement of 
riprap and the construction of dams 


eomes within the purview of secs. 
301 and 404 of the Act as involv- 


‘ing the discharge of a pollutant. 
The court of appeals stated: 


We believe that the eonstruetion of 
dams and riprap in navigable waters’ 
Congress to. 


was clearly intended by 
come within the purview of §§3801 and 
404 of the Act. By including rock, sand 


and cellar dirt in the list of polluting 


substances, Congress recognized that the 


addition of these substances eould affect. 


_ the physical, as well as the chemical and 
biological, integrity’ of a waterbody. 


Since the construction of dams or riprap 
admittedly involves the placement of 


rock, sand or cellar dirt into. the bedy of 


water, such activities would appear to 


come. within the plain meaning of the 
Act. 13 ERC at. 1016. 


Thus, there is judicial precedent 
for following the broadened inter-. 
pretation of “discharge of fill ma- 


terial” by the Corps of Engineers 
as applicable to the building of 
structures. Accordingly, the best 


general definition of the term “dis- 
charge” i is “any addition of any pol- 
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: Tutent to panirable waters oath any 
~ discernible, confined and discrete 


conveyance, — including the place- — 
ment of fill and the building ¢ of any | 
structure or ‘impoundment.’ yes 


HI. CC. The Meaning of ‘Dredged 
Mf aerial” 


The Act does not exsliothy define 7 
the term “dredged material,” and it 
is necessary to determine its mean-. 


ing indirectly. © 


As noted oe casi in the Ae ; 


cussion of Question No. 1, sec. 


301(a) prohibits “the discharge of _ 
any pollutant.” Sec. 404(a) of the 
Act provides an exception to this 
prohibition and empowers. the Sec- 
retary of the Army to issue permits — 


_ “for the discharge of dredged * * * 


material.” Since sec. 8301(a) applies 
only to pollutants, sec. 404(a) ap- 
plies only in those circumstances. 
where the discharged dredged ma- © 
terial is defined by the Act as a 


“pollutant.” Thus, the meaning of 


“dredged material” in sec. 404(a) 
depends on the way the Act defines 


the term “pollutant.” _ 


Under sec. 502(6) of the zt. 83 : 
U.S.C. §1862(6) (1976), the term: 


“pollutant” is defined to include 


“dredged spoil.” This leads to the’ 
somewhat circular —— that. 
“dredged material” - “dredged 
spoil. od ; ; 
| Looking beyond the definition of — 


“pollutant, ” sec. 502(19) of the Act, 


33 U.S.C. § 1362(19) (1976), defines 


the analagous term “pollution” to. 
“the “man-made or man- — 


induced. alteration of the chemical, : 


Co. v. Collins, 97 S.C. 2229, 
53. L.Ed.2d 100, 108, 482: US. 46, 
54-55, (Sup. Ct. 1977 ). Although 
the ‘Act does not limit the origin ‘of 
dredged material to “waters of the thought of as “fill” are not recited. 
| United States,” as does the Corps” ‘ Although it would appear from 
this limited definition of “pollu- 
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coucald “biological and radio- 


logical integrity. of water.” While 

reference to this definition of “pol- 
lution” would greatly clarify the 
meaning of “pollutant,” there is” 


nothing to indicate that the. Act 


treats: these two terms as synony- — 
mous, and therefore. such a Tef- 


erence would be improper. 


~The legislative history of the Act. 
sheds no light on the meaning ot 


“dredged material, a 
Finally, 
Corps of Engineers Permit Reg- 
ulations, “dre dged material”. i 
defined to mean “material that is 
= excavated. or dredged from waters 
of the United States.” 33 CFE R 


823.2(k). As noted in a previous : 


section of this discussion, this in- 
_terpretation of the Corps of En- 


-gineers is entitled to great, weight = 
and. should be followed. unless there © 
are compelling reasons that it. is 


wrong. LI. duPont de Nemours & 


of Engineers, it is unlikely that the 


‘Bureau’ of Reclamation would. ob- 
tain such material from elsewhere, - 
- and therefore. this limitation’ is not. 

ae unreasonable for -Purposts of this : 


oe 


Thus, Sabine the definition of 
a the ‘Act. with the interpretation of 
-. the Corps of. Engineers, the term 


| “dredged. material” in sec. 404 


as. interpreted by ei. 


9934, 


means ‘spoil ‘anterial that is exca- 
vated or dredged from waters of the 
United States, 29. . 


III. dD. The Meaning of “Pi Ma- 
_ terial?” - | 

| The Act i mak nen de- 
fine the term “fill material,” and it 


is also necessary to determine its 
meaning: indirectly. | 


As was noted for. dredged ma- 


terial” in. the previous section. of 
previo 


this discussion, sec. 301(a) and 


s 404(a) of the Act apply only in 


those. circumstances where the dis- 
charged material is defined by the 


Act as a “pollutant. i Thus, the 
meaning of “fill material” in 


sec. 
404.(a) depends on the way the Act 
defines the term “pollutant.’ a ae 

~ See. 502(6) of the Act, 33 U.S. C. 
§ 1362(6) - (1976), defines the term 
“pollutant” to include, among other . 


things, “rock, sand, [and] cellar 


dirt,” three. types of material that 
commonly. constitute “fill.” Other — 


types of materials and ‘structures 


that are commonly used as or 


tant” that the scope of “fill mate- 
rial”. under the Act is therefore 
limited to rock, sand, and cellar. 
dirt, there ‘is compelling evidence 


for a much broader interpretation | 

that would include other materials, 

as well as such structures as dams, — 
-riprap, ete., which incidentally em- 
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- ploy es ‘gand or. cellar dirt in 
their construction. 


. the Act 


supports a broader interpretation: of 


_ “fill material” in clear and unam-— 
biguous terms. The Senate: Report 
‘on §. 1952, the bill from which sec. 


404(f) (4) derived, states: 


‘The amendment Ito see, 404] aa 


- from permit requirements the mainte- 
ance and emergency’ reconstruction of 
existing jills. suchas highways, bridge _ 


abutments, dikes, dams, levees, and other 
eurrently : serviceable structures. S. Rep. 
No. 95-370, 95th Cong., Ist. Sess. 76,.re- 
printed im [1977 13 U. Ss. Code Cong. & Ad. 
News; 4326, 4401. (Italics added.) . 


| ‘Thus, ‘the Senate Report Soke : 
itly uses the tern “fills” to include ~ 


various structures that do not fit 
neatly within the sec. 502(6) defini- 
tion of the term “pollution” as 
| “rock, sand, [and] cellar dirt. Me os 


HILDE. The Gore of: engineer 
Permit sd ana ee 


As. interpreted the Cores ae 
7 Engineers, the Federal agency re- 


sponsible for administering the ; sec. 
404 permit program : ae 


"(m) The term “fl material” means 


| any material used for the primary. pur-. 
pose | of replacing. an. aquatic area. with | 
ary. land. or of changing the bottom eleva- | 


tion of a waterbody..*.* * — 

| (a) ‘The term: “discharge of All aac: 
3 ria ad means the addition of fill material 
: into. waters of. the United - States. ‘The 


term ‘ generally includes, without. limita- | 


tion, a following activities : Placement 
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of fill that. is necessary to the construc- 


tion of any’ structure in a water of the 
- United States; the building of any struc. 
_ ture or impoundment. requiring. rock, 


HI. D1. The Legisttive Hi istory ih 


sand, ‘dirt, or other material for its con- 
struction; site-development fills for recre- 


ational, ‘mausteal; commercial, residen-_ 
tial, and other uses;. causeways or road 


‘The legislative h hitory of the Ast . 


fills, dams and dikes ; artificial islands ; 


“property protection. and/or. reclamation is 
‘devices such as riprap, groins, seawalls, - 
‘ breakwaters, 
nourishment; levees; fill for structures _ 


and revetments; beach 


such as sewage treatment: facilities, in- 
take and outfall pipes associated with 


power plants’ and — subaqueous utility 
“lines; and artificial reefs. : 
87145 (July 19, 1977), to be codified as 
33 CFR 323.2(m) and 323.2(n).] _ 

As noted in Sec. ITL.B. of this dis- 
cussion, this interpretation. of the 


[42 FR 37121, 


Corps of Engineers is entitled to 


| great weight and should be followed 
unless there are compelling reasons 


that it is. wrong. EWI. du Pont. de 
Nemours & Co. v. Collins, 97 S.Ct... 


2999, 9934, 58 L.Ed. 2d 100, 108, 432 
US. 
view of the preceding arguments 
which support the Corps’ interpre- : 
| tation of the term “fill material,” an 
ae ther eare no compelling reasons that | 
é it is wrong and it should be. fol- " 
lowed. As also noted in Sec. Il. B. | 
in the discussion of the meaning of 7 
ie . _ discharge,” the U.S. Court of Ap- 
peals for. the. Eighth Circuit has 
~ upheld the Corps of. Engineers’ in- 
_terpr étation of “fill material” in the 
case of Minnehaha Oreck Watershed ae 


46, 54-55 (S. Ct. 1977). In 


District v. H offman, - — F.2d —,; 


13 ERC 1009 (8th Cize _Apr...23, 
1979) rev'g 448 . Pap 876 + (De. 


Minn.. 197 8). 
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| Hi D8. Gonauciin to the + Meaning 
| — “Fall M aterial” te, 


aha aes a ee ia 
by: a narrow. reading of the defini-. 
- tion of “pollution” in sec. 502(6) of 


the Act, it appears that the meaning 


-of “fill material” is more accurately 


defined by the Corps of Engineers’ 
permit. program regulations at 83 


CER 323.2 (m), as quoted above. As 
the companion definition of theterm _ 
“discharge of fill material” at 33. 


CFR 293. 2(n), which 1s also quoted 
above, lends additional insight imto 
the Corps of Engineers’ interpreta- 
| tion by including various structures, 


‘itis appropriate to read these two 
sections together as the best avail- 


able definition of the meaning of 


“fill material.” Thus, “A material” 


includes “any material used for the 


primary. purpose of replacing an 
aquatic area with dry: land. or of. 
changing: the bottom elevation of a - 
waterbody, including any structure 


which requires rock, sand,. dirt or 


| other material for its construction, — 


Waters” 1 


"Under s see. 2, 502(7 ) of the Act: 


. % “The term “navigable waters” means the . 
_ Waters of the United States, including the 
[38 U. S.C. oe oe - 


territorial seas, 
( 1976). 1 


oc this definition 3 Is steel un- - 
ae clear, and since. the Act does not de- 
age fine the term “waters of the United 


1: 808-299-792 | 


States,” at is necessary to isa out- i. 


- ‘side the Act for clarification. | 


In the case of State of Wyoming : 


ie Hoffman, 437 F.Supp. 114 (D. 
‘Wyo. 1977), the district court con- — 
‘sidered the nce of the term 
“navigable waters,” as used in gee. 
404. of the Act. It held that the 
meaning of the term extends beyond | 
_ those waters meeting the tradition al — 


tests of navi jgability. | ee 
Ina compehensive review of the S 


legislative history of the Act,as well 


as other legal precedent interpreting — 


the meaning of this term, the court — 
in State of Wyoming cited numer-_ : 


ous authorities. The comments of. 


Representative Dingell on the bill — 


(later enacted as the Act) reported — 
from the Conference Comunittes, are 


particularly relevant: 


‘Third, the conference bill defines the 
term “navigable waters” broadly: for 


water quality purposes. It means all “the 
waters of the United States” in a gec- 


graphical sense. It does not Mean “navi- 


_ gable waters of the United States” in the 
technical sense we sometimes see in the Sa 
laws. | 


TILE. The Meaning of “Wavigab a 


7. - re, Se 
Thus, the new: definition clearly encom. . 


‘passes all water bodies, including. main 


sireams and their tributaries, for water — 


. quality purposes. No longer are the. old — . 
marrow. definitions ‘of navigability, as de- | 
termined by, the Corps of Engineers, going Ae 


to govern matters covered by this bill. ‘118 
Cong. Ree. “H9124-9125 o se ed. Oct. 4, 
1972). 


In nddiuon the court in State of es 


_ Wyoming eited Natural Resources 


Defense, Council ine. _— 0.) ve 
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Callaway, 392 F. Supp. 685 (D. D. on 


1975), where the district court or-. 


dered the Corps of Engineers to ex- 


-pand its definition of “navigable | 


— waters” under the Act. In V.B.D.C. 


v est the district court 


| stated: 


—_ Congress by defining the’ term “naviga- 
die waters” in Section 502(7) of the * * * 
{Act} to mean “the waters of the United 


States, including the territorial seas,” as-— 
Serted federal. jurisdiction over the na- 


_ tion’s waters to the maximum extent per- 
missible under the Commerce Clause of 

_ the: Constitution. * * * (392 FF, SUnD. at 
686. } 


‘While it is beyond the scope of 
‘this epinion to trace the meaning 
_ of “waters of the United States” to 


its constitutional roots, it is clear 


that this interpretation | applies to 
activities of the Bureau of Recla- 
mation, and that under it the mean- 
ine of “navigable waters” used i in 
sec. 404 is extremely broad. 

Consulting the Corps of Engi- 
neers’ Permit Regulations discloses 
a definition of the term “waters of 
the United States” that is cor- 


respondingly broad. Under. sec. 


; o2o. 9 (a): 


The term nee of the United States” 
_ means: [footnote omitted] — 
«(1)- The territorial seas. with respect 


“a0, the discharge of. ‘fill material. * Es 


(2) Coastal end inland waters, lakes, 


waters. of the United” States, ineluding 
: adjacent wetlands;  ~ : 

(3). Tributaries. to’ navigable ‘waters 
of the United States, including adjacent 


wetlands (man-made. nontidal drainage | 


and irrigation ditches excavated on dry : 
. commerce, including those for which the 


connection ‘to- interstate ‘commerce may , 


land are not ‘considered waters of the 
- United ‘States. under this’ definition), 


DEPARTMENT OF. 


- lakes, — 
_ potholes, -and other waters that. are not 
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( Interstate water: and their tribu- 


| taries, including adjacent wetlands; and — 


(5) All other waters of the United — 
States not identified in paragraphs (1)~ 
(4) above, such as isolated wetlands and 
intermittent streams, prairie 


part of a tributary system ‘to interstate 
waters or to navigable waters of the 
United States, the. degradation. or de- 
struction of which could affect interstate 
commerce.” [Footnote below is. quotation 
from orig inal}.. 

The landward limit of jurisdiction. in 
tidal waters, in ‘the abseuce of adjacent 
wetlands, shall be the high tide line and 
the landward. limit of jurisdiction an 
[sic] all other waters, in the absence of _ 


adjacent wetlands, shall be the ordinary 


high watermark. 





 8tn ‘defining the jurisdiction of ‘the 


FWPCA as the “waters of the United 


States,” Congress, in’ the . legislative 
history to the Act, specified that the term 
“be given the broadest constitutional in- 
terpretation uneucumbered “by- agency 
determinations which would have » been - 


made or may be made for administrative 
| purposes.” ”* The. ‘waters listed. in para-— 
- graphs. (a) (1)- (4) fall within. this man- 


date as discharges into those waterbodies 
may. seriously affect. water’ quality, navi- 
gation, and other Federal interests ; how- . 


- ever, itis also recognized. that the Federal 
- government would have the right to regu- 


late: the. waters of the United States | 


identified in paragraph (a) (5) under this _ 
broad Congressional mandate to. ‘fulfil ae 
| + “£9. restore ‘and. 
. maintain the chemical, physical, and bio- 
rivers, and. stre ams that are navi able ap ; 

= & | logical integrity of the Nation’s waters” 7 


(Section 101(a)). Paragraph (a) (5) in- 


the objective of the Act 


corporates all other waters of the United 
States that could be regulated under the 
Federal -government’s : Constitutional 
powers to regulate and: protect interstate 
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nee be readily aie ae. or where the loca- 


tion or size of the waterbody generally 
- may: not. require regulation through in- | 
dividual or general permits to achieve the 
objective | of the <Act.. Discharges | of. 
dredged or fill ‘material into’ waters ‘of. 
the United States identified i in paragraphs | 


(a) (1)~(4) will gener ally require individ- 
ual or. general permits. unless. those ise 
charges oecur beyond the headwaters of 
a river or stream or in natural lakes less 


than 10 acres in surface area. Discharges : 


into these latter waters and into most of 
the waters identified i in paragraph (a) (5) 
will be permitted by this regula tien, gub- 
ject to the provisions listed in paragraph 


323.4-2(b) unless the District Engineer 
develops information, on a ‘case-by-case 
basis, that the concerns ‘for the aquatie 
environment as expressed in the HPA 


Guidelines (40 C. E.R. 280) require regu- 


iation through an individual or general 
permit. (See 823 AA), 33. C.HR. 3823. 2(a). 


| Since this definition employs the 
term “navigable waters. of the 
United States,” which does not. have 
an obvious meaning, further defini- 


(b): 


: eb) The term rere waters of the 


‘United States’ means those waters of.the. 
United States that are subject to the: ebb. 


and. the flow of the. tide shoreward to the 


high water mark. on’ the Pacifie coast) 
and/or. are presently used,.or have been 


used in the past, or may. be susceptible to 


use to transport interstate or. foreign 


commerce.. (See'83.CFR 329 for a more 


complete definition of. this term. ) 


~ As can be seen fr om: hess: deent 


| tions, the meaning of the term wae F 
ters of the United States” is. ‘very 


complex, and not: amenable to a suc- 


cinct. summary. eee te For 2 


tion is nea: Under sec. 823. 2. 


“purposes: of this opinion. it is sufti- | 


cient to conclude that the meaning 


of the.term extends beyond waters 


meeting the traditional tests of nav- : 
igability to those encompassed by — 
the broadest possible Constitutional | 


interpretation, and that when ques- 


tions arise on specific waters they 
should be resolved 0 on a case-by-case 
basis. . | 


LIL P. Conclusion to Question B No. 3 


~ Thus, a permit under. sec. 404 of 
the Act is required for the discharge 


of dredged or fill material under the © 
following general circumstances: © 


a) The “discharge” . constitutes 


any addition of any pollutant, in- 


cluding the placement of fill and the 


building of any structure or im- 
-poundment, ‘to navigable waters 
from any discernible, ‘confined and | 
_ discrete conveyance ; and | 


db) The “dredged enteral? Is 
dredged spoil that. is “excavated | or 
di Sdoed from waters of the United 
States: Or 24 3 
—c) The “fill mated includes 


-. any: material used for the primary i 
mean high water mark: (mean higher. a 


purpose of replacing an aquatic area. 


with dry land:.or-of changing the 
bottom elevation of a waterbody, 
including” any structure which re- 
~ quirés rock, sand, dirt, or other ma- : 
". terial for its construction;and =~ 


' dy The. discharge. is. mine! into. 
«waters: ‘ofthe United States,” : 
which extend. beyond those waters 


meeting the traditional tests of nav-| 


ignbility to those, encompassed. by 


the puget possible Constitutional 
2 interpretation. 


I. THE SEC. Our) EXEMP- 
TION TO THE REQUIRE. 


MENT FOR A SEO. 404 
PEEMIP 


Question No. he ‘What are the 
conditions for securing the exemp- 


tion under sec. 404 (r) of the Act for 
projects described in an EIS? Does | 


this exemption apply to the mainte- 


nance of existing projects? How 


does the exemption affect the stand- 


ards that apply to the discharge of 


- Gredeed or fill material? 


| I v. A. The language of Seo. john) 


"While sec, 301 (a) of the Act pro= part of “the construction of a Fed-— 


hibits the discharge of any pollu- 
tant, and sec. 404(a) authorizes the 


2 Secretary. of the Army to isste ‘per- — 
mits for the discharge of dredged 


or fill material, sec. 404(r) provides 


- an exemption to these requirements 
if certain specific conditions are — 


~ met. Sec. 404(r) states: 


- The discharge - of “aecdrsll<¢ or All mas 
terial as part of the construction of a 


Federal project specifically authorized by 
Congress, whether prior to or on or after — § 4391 ef seg.; 
the date of enactment of this subsection, 
is not: prohibited. by or: otherwise sub- 


ject to regulation under this section, or a 


‘State: program approved under this sec- 
tion, or section. 801(a) or 402 of the Act 
- (except for effluent standards or prohibi- 


tions under section 307), if information _ 
on the effects of such discharge, includ- 
- ing consideration of the guidelines . de-— 

veloped under subsection . {b) (1). of this: 

section, is included in.an environmental ; 
impact. statement for ‘such project pur-— 
: suant” to the National Environmental : 
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Policy” Act of 1969. and such environmen- 
tal. impact statement has been submitted 


to Congress before the actual discharge. 
of dredged or fill. material in connection 


with the construction of such project. 


and prior to either authorization of such | 
project. or an appropriation of funds for 
such construction. [91 Stat. 1605, 33 


U.S.C. § 1844(2).] 


"TBs Speotfie Conditions ton me 7 


| euring See. eae Exemption 


“Breaking on ‘gee. 404 (r) into 


— its constituent parts yields the fol- 


lowing seven specific conditions HOF : 
securing theexemption: 
1) The discharge complies with 7 


effluent: standards or prohibitions 
established under _ sec. 307 of i 


Act}. 
| 9) ‘The cuaines takes ices as 


eral project” ; 

3) The Federal ‘proj ject is “specifi 
cally authorized by Congress,” al- 
though the date of authorization 1 is 


| irrelevant; 


4): Information : ‘on the effects of 
the discharge is included in an EIS © 


- prepared. for the project. pursuant 


to the National Environinental Pol- 


icy Act of 1969 (NEPA), 42 U. S. C. 


5) The EIS. Geeintes senda: 
tion of guidelines developed by the 


Administrator of the Environmen- ; 
tal Protection Agency. (EPA): un- 
der sec. 404(b)(1) of the Act; 


6) The EIS is submitted. to Con- 


“press. before me discharge. takes 
place; and | - | 


7) The EIS j is submitted to Con- a 
ia pier to either : ne 
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a), authorization of the projects, 
or 


che construction. of which the dis- 
charge is a part. 


Each of these conditions is dis- 
ctissed: separ ately below. Since sec. 


- 404 (r) is not covered by the Corps 


of Engineers’ Permit. Regulations, 
nor has there been any judicial in-- 
terpretati on, the following opinion’ ede : ee | 
is based. primarily on the emph an y nor covered by the exenvption, either. 

sized language in the following quo-. 
tations from the legislative. history ; 
of the ‘Act. “Although this detailed 


reference to the legislative history is 


n ecessary to support the subsequent 


conclusions, it is somewhat lengthy 7 
and not essential to understanding 
the opinion. If you -are not con- 


cerned with the details of the legis- 


lative history, it is suggested that 
you briefly scan. the emphasized lan-. 
guage and resume reading in sec.’ 
IV.D., headed “Analysis of Condi- 
tions for Sec. 404(r)- baer somedl : 


on Page: 490 below. 


Ee) 


: In epaine to the Senate for 
consideration » House Conference’ 

Report No. 95-830 on H.R, 3199, the. 

bill which was ultimately enacted, - 


Senator Muskie stated : 


New. ‘subsection -404(r) ah et 


exemption from the permit requirement 
for discharges of dredged and. fill mate-_ 


rials associated with the construction of 


eertain Federal projects. Only fully Fed- 


b) appropriation of ands for 


ang, : | 
formation and analysis on.each proposed 
as well as modifications 


eral. projects scien are specifically au- 


thorized by the Congress may qualify for 
this exemption. Federally assisted proj- | 


ects, such as watershed improvement ; 


plans under the Soil Conservation Serv- - 
ice, do not qualify even if authorized by 


name. .Projects which are authorized by _ 


congressional committee resolution and 


projects which do not belong. to the Fed- © 


* eral Government | but are fina need in. 


whole or in part with Federal funds are. 
not’ eligible for. the - exemption. Jfain- 
tenance of existing Federal projects is: 


A Federal. project may be oa | 
from the requirement for a permit under — 
section 404 or an approved State: section. 


404 permit program only if the Congress: _ 
had adequate information on the’ eifects 
. of the discharge of dredged or fill mate- 


rial at the time of authorization, or at 
the time of a specijic appropriation of ° 
funds.for the construction involving the | 
discharge, This information must be ‘in 


the form of an énvironmentat impact ° : 
statement which specifically addresses 

- the effectis of the discharge of dredged or 

° fill material, providing an evaluation of — 
those effects equivalent to that required — 
under the: section 404(0) (1) guidelines. — 
Tt ia unlikely that environmental impact — 


statements preparcd before the passage 


>, of this: legislation or promulgation of 
those guidelines would . satisfy. 
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ied “ 
requirement. . : 

The Congress must have iets sit. 
engineering, and environment in~ 


Federal. project, 
recommended by reviewing agencies, in’ — 
order to- review the available alternatives: 

to and potential adverse impacts of the» 


proposed discharges. The Administrator © 


willbe expected to see that the section — 


404 (b) (4) guidelines are sufficiently ex-~ 
‘plicit to focus attention on those aspects — 


of Federal project dredge and All mate- 
rial - discharges that eould result in -en-— 


- vironmental degradation. And the Admin- . 
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 istrator ‘must sects ane agencies by 


carefully reviewing draft environmental 


impact statements to assure that the 


guidelines. are being interpreted and im- 


plemented properly. 

ae * ae % 
* ** The depth and quality of discus- 

gion of the effects of discharges, includ- 


ing consideration of the (b) (1) guide-. 
lines are crucial to the. operation of new 


subsection (r). The filing of an impact 


statement adequately exploring these is-- 


sues is a condition precedent to the opera- 
tion of subsection (r). Until and unless 
adequate impact statements, or amend- 
ments to statements, are circulated and 
filed in accordance with the National En- 
vironmental Policy. Act and the (b) (1) 


guidelines, the permit requirements of 


section 404. which existed before the pas- 
- gage of the presently pending bill will re- 
-main in full force and effect as to any 
given i project in question. | 

‘The process of review of Say ivoninental 
impact statements by other agencies 
should provide the same degree of coor- 
. dination now provided in the interagency 
. review of permit applications. 123 Cong. 
Ree. S19, 653-54 (daily ed. Dee. 15, 1977) 
(Italics added. ): 


Senator Stafford. , the pee 
committee’ S ranking minority mem- 
sic stated : 


Section 404 is further Snieided to pro- 
vide that discharges of dredged or fill 
- material by Federal agencies to construct 
_ Federal projects specifically identified by 
Congress when authorized are not sub- 
ject to the permit requirements under 


section 404 or under an approved State’ 


permit program if the environmental im- 
pact statement submitted to Congress in- 


cludes a complete analysis of the effects . 


of the discharge based on the 404(b) (1) 


guidelines. The conferees agreed that dis-. 


charges from any activity conducted with 
assistance from the Federal Government 
and the maintenance of existing Federal 


projects will remain nee the permit - 


| program. 
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Projects even though fully financed by 
the Federal Government, which are at- 
thorized under continuing authorities or — 
lump .sum appropriation shall be subject . 
to 404 permits not withstanding [sic] the 
responsible Federal — 
agency of @ programmatic or individuat 
NEPA review document. Only the dis-— 
charge of dredged or fill material for the 
construction of a “ew individual Federal 
project for which there is an environ- 
mental impact statement dealing solely 


with that project furnished to the au- 


thorizing committee prior to the specijic 
authorization of that project by the com- 
mittee and by Congress shall be exempted. 
from section 404 permits. In order for the 
exemption to take effect, such environ- 
mental impact statement must contain » 
full and complete analysis of adverse. ef- 
fects and alternatives as i ha a the 
404 ¢b)- guidelines. « 

. For the purposes of: this ee Pederal 
projects are those which are entirely 
planned, financed, and constructed ‘by D 
Federal agency in every respect. * +: * 
123 Cong. Rec. S19, 659 (daily ed. Dee. 15, 


1977) (Italics added.) 


- Senator Baker, a aonb of the 
conference committee, stated : 


['‘T]he. bill contains a narrow exemption 


' for the construction by Federal agencies — 


of new projecis that are apecisically 
identified in the authorization passed by 
Congress if Congress is provided with & 
final environmental statement that in- 
cludes a detailed analysis of the adverse 
effects of the project as required by the 
section 404 ( b) guidelines. The purpose of .. 
this narrow exemption is not to reheve 
certain Federal : projects from substan- 
tive compliance - with the Clean Water 
Act, but rather the intention is to avoid 
costly delays for Federal construction of 
environmentally . sound projects, after. 
they have been authorized by. Congress. 
123 Cong. Rec. $19,675 : Aap oo hee . 


15,1977). (Italics added.) © 
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of the 
| stated: 


Subsection j j of eeahion 4.04 will neoctde 


conference committee, 


a limited exemption. from Federal and: 


State permit. programs for. discharges of 
dr edges [sie] or fill material to. construct 
Federal projects specificaily identified by 
Congress when authorized. * * F | 

The exemption provided by: this sain 
Section applies only to discharges that 
are an integral part of constructing «@ 


Federal project which has been reviewed | 


and approved by Congress. Federal proj- 


are ancillary to the specific activity sud- 


mitted to and approved by Congress. For | 


such. ancillary discharges, the full sec- 


tion 404 review and approval procedures. 


shall be applied by the Corps of Engi- 


neers and the administrator unless other 
exemptions are applicable. The conferees . 
did not. intend to exempt federally as- 
sisted projects from the eeetion 404. 


. review. 


‘In order to ‘qualify for the exemption, 

an adequate environmental impact state- 

‘ment on the project must have been sub- 

2s mitted to Congress prior to authorization’ 

: of: the project or appropriation of con- 
struction funds and, in all cases, prior to_ 
the action: discharg e of dr edged or fill ma-: 


terial at any particular site. The ‘state- 


ment must’ satisfy the requirements of 


NEPA and include complete information 


on the effects of the proposed discharge.: 

- Moreover, the guidelines developed: by the. 
administrator under Section. 404 ( b) (1). 
must be fully. complied with. in bea 


ing and assessing such information.:: 


Congress must have adequate atting: 
engineering, and environmental informa-- 
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tion and analysis on each proposed Fed- — 
eral project, as well as modifications rec. . 


ommended by reviewing agencies, in order 

to review. the available alternatives to © 
- and ‘potential adverse impacts of the pro- 
posed discharges, to weigh those impacts 
and alternatives against the benefits of ~ 
the projects. 


128 Cong. Rec. Si9,677 © 
(daily ed. Dee. 15, 1977 ) (Italies added. ). | > 


Finally, House: Ganrerance Re- - 
port No. 95-880 states: ae 3 


~The Conferees have * * * limited the 
| . exemption [under section 404(r)] so as 
ects include only those conducted by -@ 
Federal agency and by such contractors 
as the agency may employ. The conferees. 
 &d not. intend to exempt other discharges 
which may be associated generally with 
constr ucting Federat projects, but which 


to eusure that the Congress will have full 


information on the impacts of the dis-— 

charge of dredged or fili material asso-. — 
ciated with a project when it determines. — 
whether or not to authorize the project. 


or to appropriate funds for its construc-. 


tion. Only those projects. which have re- - 


ceived an analysis of the effects of a dis 


charge equivalent to that provided under 


the guidelines promulgated under section 
404(b)} (1) prior to authorization or spe- 


cific funding for activities. which would” 


result in the dischar ge of dredge. and fill. 


material are exempt. An environmental — 
impact statement atldressing the impact : 
of the discharge, with particular refer- — 


ence to the guidelines promulgated pursu- 
ant to subsection 404 (b) (1), must. have™ 


been submitted to Congress prior to either 
the authorization or the appropriation. of 
funds. Thus Congress is to have the } bene- 


fit of all the necessary information when | 
it makes its decision. It is emphasized : 
that. the failure of 2 project to. meet these 

requirements will result in the project x 
having to obtain a section 404 permit. It 


would not Tequire a ‘reauthorization or 


additional appropriation ‘action. ER. 
Conf. Rep. No. 95-830, 95th Cong. 9 Ist 


Sess. 104 reprinted. in [1977] 3 U.S. Code 


Cong. & Ad. 


News, 4326, 4479 (Italics 
added). ¥ aa : © 


420 - 


i V.D. Analysis of Coniditions for 
| ah Sec. 404K) Exemption — 


in - Based on the preceding: legisla 
_ tive history of sec, 404(r), the fol- 


lowing conclusions can be drawn 
concerning the specific conditions 


required for securing the Se : 


_ tion. 
7 Bivety the Scerplionl under sec, 
| 404 (r) doce not apply to the dis- 


charge of dredged or fill. material 


containing toxic pollutants. Dis- 
_ charges containing toxic pollutants 


- must comply with standards or pro-. 
hibitions established under sec. 307 
of the Act, 33 US. C. § 1817 (Supp. 


11977). 


Second, the acainptien applies, 
only. to discharges which take ~ 
place as part of the construction of 
-a Federal project. ‘The term “con- 
struction” does not include mainte: 
‘The. 


nance of existing. projects. 
project. must be fully Federal, in- 


‘eluding planning, finance and con- 

struction, although the use of out-_ 
side contractors is permissible. Dis- 
charges which are ancillary to the — 
~ specific activity submitted to and 

approved by the Congress are not 

included. (For a discussion of sec. 
-404(f)(1) of the Act, which ex-~ 
_empts from the permit requirements | 
of sec. 404 the maintenance of cur- 


~ rently serviceable structures, see the 


discussion of Question No. 5 in see. 


| Vv of this opimion, below.) 
Third, the project must be spe- 
| cifically authorized by the Congress. 


It must be specifically identified by 


the Congress: when ‘authorized. 
Projects “authorized by congres- 


sional committee resolution do not 


| "DECISIONS OF. THE DEPARTMENT: oF THE INTERIOR . 
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may be 
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quality, 1 nor do hes: authorized 


under — continuing authorities or 


lump sum appropriation. 


Fourth, information on the ef- 
fects of the discharge and alterna- 


_tives to the project must be included . 
ina legally adequate EIS. The EIS 


may be either new for the project 


ora supplement to an existing HIS, © 


but im either case it must specifically 
address the effects of the discharge. 
It is doubtful that a program or re- 
gional EIS would meet these pie 
cific requirements, ie 


| Fitth,. the EIS tia: covers : 


the impacts of the discharge must 


include consideration of the guide- 


lines developed by the ‘Administra- sina 
tor of EPA under sec. 404(b) (1) 
of the Act, See: EPA. Interim Reg- 


ulations on Discharge of Dredged 


Waters, 30°-CFR 230, 40 FR 41291 | 
(Sept. 5, 1975). While the analysis 

“equivalent” to that. re- 
quired under the guidelines, it isun~ 


likely that.an EIS prepared prior — 


to promulgation of the guidelines or 
passage of the Act would satisfy 


this requirement. Where the Bureau. 

of Reclamation prepares an EIS_ 
with the intention of securing the 
sec, 404(r) exemption, the EIS 


should explicitly state the Bureau’s 
intention and identify the portions 
of the document where the effects 


ofthe discharge and the alternatives ; 
are included, as well as where. the 


sec. 404(b) (1) guidelines of EPA 
are considered. There is currently 


under development. by the office of 


Management and Budget: and the 


Council on Environmental Quality. 


Navi gable. 


. of funds for the constr uction of 


00) 
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i POLLUTION CONTROL ACT,. 83. vu. 8.C. bees 
. | Peeuee 27, 1979 7 : 


a, Joint. Mensa ot Heads of 
Agencies which will, establish pro- 


cedures for reviewing BIS’s before 
they are submitted to the Congress. 


under sec. ‘404(r). This Joint Mem- 


orandum should clarify many issues. 


ot concerning. the EIS requirements 


takes place. In addition, siting and 


a engineering information and analy- 


sis, as well as modifications recom- 


mended by reviewing agencies, must 


: be submitted to the Congress. Sub- 
mission of the EIS to the Council ¢ on 


: Environmental Quality or EPA, as 
applicable, is not. sufficient: to meet; 
| _ this requirement, 
Seventh, the EIS nie be. sab: 
mitted to the Congress prior to 

either specific aathoreatan of the . 


project or a specific appropriation 


: which the discharge i is a part. 


Finally, when analyzing a given | 


Bureau of Reclamation project and “material. 
related EIS for compliance with | 


. ‘these conditions, itis important to: _ ae 
a THE BO. 1) &X- 
- keep in mind: that the. purpose: of | vr. 8 JONG ge ) , 


| "sec. 404(r) is not to exempt any 
'Hederal. project. from compliance 


with the Act, but to avoid duplica-— : 


tion and delay: where » substantive 
compliance: has’ been 
_. through the EIS process. It-is clear 
from reading the Act and its 
legislative history that the sec. 


404(r) exemption: is not meant to 


- structi on, 


achieved - conditions for. securing the ex- . 


emption under sec, 404 (£} ( 1) ofthe 


| lessen the substantive rediiiirenients : 
‘that apply to the discharge of | 
dredged or fill material, but only to 
provide an alternative procedure to. 
achieve » compliance for a very 


limited. CHEEONY of | Federal _ 


Ieee. iace : 
_.. for securing the sec, 404 (7) exemp- : : 
aif tion. bon? ~ 
‘Sixth, the EIS must be submitted é 
to Congress before the discharge - : 
. under. sec, 404(r) of the Act for 

‘projects described in an EIS, com- 


. I y. E. Conclasions to Question No, 4 | 


Thus, oe secure the exemption 


pliance with the seven specific con- 


. ditions. listed in the discussion in 
sec. IV.B: and analyzed | im sec. 
“TV.D: of this opinion is required. 
‘The exemption does not. apply to. 
the maintenance of existing Fed- — 


eral Brojests, but only to new con-. 
While the exemption 
provides: an alternative procedure 


to achieve compliance with sec. 4.04 


for a limited category of Federal 


‘projects under very specific condi-. 
tions, 1t does uot lessen the substan- | 


tive requirements that apply to the. 
discharge of» cee or All | 


EMPTION TO THE RE- 
| QUIREMENT FOR A SEG. 
(40h PERMIT 


Question No. Br. What are ‘the | 


Act for the maintenance of citr- 
rently serviceable structures? To 


what extent does this-exemption — 


: 422 


- apply to the discharge of. dredged: 
material ¢ ge ee 


VA. ‘Phe: Language of Section 


- 404(F) (4) 


‘While sec. 301(a) of the Act pro- 
hibits the discharge of any pollu- 

tant, and sec. 404(a). authorizes the 
Secret ary of the Army to issue per- 


mits for the discharge of dredged 


or fill material, sec. 404(£) (1) pro- 
vides an exemption to these require- 
‘ments for, among other things, the 
maintenance of currently service- 
able structures. In the relevant 
parts, sec, 404 (f) (1) states: — 


Except as provided in [see. 404 (£) (2) i 


the discharg © of dredged or fill material— 
* * : a % #- 

(B) for the purpose of. maintenance, 

including emergency recoustruction of 

_ recently damaged par ts, of cuir ently Serv- 

~iceable structures such as dikes, dams, 

. levees, .. groing, riprap, 


proa ches, and. transportation structures ; 
eae a, i Hf a; 
OR ig not prohibited by or otharwise 
subject to regulation under this section 
or section 301 (a). or 402 of this Act (ex- 
* gept for effluent standards or prohibitions 
- under section 807). 
* SiG, § 1344:(£) (1).]. 


See. 404(£) (2), which limits “ 
exemption of sec. 404 (f) (1), states: 


Any discharge of @redged or fill mate- 
rial into the navigable waters incidental 
to any activity having as its purpose 
bringing an area of the navigable waters 
into a use to which it was not previously 
- subject, where the flow or circulation of 
‘navigable waters may be.impaired or 
the reach of such waters be reduced, shall 
be required to have a permit under this 


(£): (2). J 
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and (2) 
| parts yields the following g four spe- 


breakwaters, be 
causeways, and bridge abutments or ap-— 


[91 Stat. 1600, 33 


- [86 LD. 


¥. B. Specific c pnditions for Secur- 
ng See. L04( f(z ) ak 


“Brenan down secs, 404(£) (1) 
into their constituent | 


cific conditions tor securing the eX~ 
emption : | 
1) The discharge complies ‘with | 


effluent standards or prohibitions es- 
tablished. under sec. 807 of the Act; 


2). The discharge of dredged or 


fill material takes place for the pur- 
‘pose of maintenance, 

- emergency reconstruction of recent- 
ly damaged parts, of currently serv 
iceable structures; 


including 


3) The ee ee is pavfoiitisa 
on a structure of the. type enumer- 


. ated; and | 


4) The maintenance re ce 
bring an area of the navigable 


seataes.: into a new use to which ib 


was not previ iously subject, where 


‘the flow or circulation of navigable _ _ < 
waters may be impaired or the sre 
reach of such waters reduced. 


Hach of. these conditions is. Gis | 


cussed. separately below. Since sec. — 
~404(f) (1) is not-covered: by the © 
Corps of Engineers’ Permit Regu- 
lations, nor has there been any jucli- 


cial interpretation, this opinion is 
based primarily on the explicit 


meaning of the words secs. 404(f) 


) and. (2) employ, and the follow- 
ing excerpts from the legislative his- 
tory of the Act, 


VC. Legislative. History of Sec 


Ob) 


_section. [91 Stat, 1601, 38 U.S.C. § 1344 ~The legislative history of sec. 404 
| _ .(£)(1) is sparse but informative. _ 
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The Senate — on S. 1959, the 


Senate version of H.R. 3199, states : 


[Section 404.(f) (D)e* exempts from 
‘permit. requirements the. ‘maintenance * 


‘and emergency reconstruction of existing 


fills such as highways, bridge abutments, 


dikes, dams, levees, and other currently 
serviceable structures. This does not in- 
elude maintenance that changes the 
character, scope, or size of the original 


fill, Emergency reconstruction must oc- 


cur within a reasonable period of. time 


_ after destruction of the previously Serv- . 


iceable structure to qualify * * * S. Rep. 


No. 95-870, 95th Cong., Ist Sess. 76 re- 
‘printed in [1977] 8 U.S. Code Cong. & Ad. | 


: News, 4326, 4401. ( Italies added.) 


In submitting to the Senate for Price and the plain meaning 


of the words the section employs, 
‘the following conclusions can be 
drawn concerning the specific con- 
ditions that must be met to secure - 
| the sec. 404(£) (1) exemption. 


considerati 10n “House Conference 
‘Report: No. 95-380 on H.R. 3199, 
the bill which was ultimately en- 
acted, Senator Muskie stated : 


“New sibsection 404(f). proeiies: that 
Federal permits will not be required for 
those narrowly defined activities that 
cause little or no-adverse effects either in- 
dividually or cunutlatively. While it is 
understood that. some of these activities 


may. necessarily result in incidental. fill- 


ing and. minor harm to aquatic resources, 


the exemptions do not apply to discharges © 
that convert extensive areas of water into. 
‘dry land or impede circulation or reduce — 


the reach or size of the water body.. 1238 
. ‘Cong. ‘Rec. $19,654 | (daily ed. Dec. 1, 
| 1977). (Italics. added.) 


And Senator Wallop, a Pmeniier 


of the conference committee, stated : , 


- ‘The. amendment also excludes from per- 
mit requirements, discharges of dredged | 


ror fill material in conjunction with the 
following activities that will cau se little 
or no adverse effects either areereealy 
or cumnitatively : 


[This includes] the maintenance and 


- emergency reconstruction. of. currently © 


serviceable structures such as. dikes, — 


levees, dams, and bridge abutments. 


1 eo + 


. A ease-by-case permit review would — 


‘not. be required for narrowly defined ac- 
tivities that cause little or no adverse ef- 


fects either individually or cumulatively, 


: including those activities narrowly de- 
| fined in paragraphs (A-F) of subsection. 
(f) of section 404, 128 Cong. Rec. 819,677 
(daily ed. Dec. 15, 1977). (Italics added.) 


V.D. Analysis of Conditions for Se- 
serene Ree 4OL(F) (Z) iil asl 


Based on the eer er legisla 


First, as was the case for the ex~ 


emption under sec. 404(r), the ex- 
-emption does not apply to the dis- 
charge of dredged or fill material 
containing toxic pollutants. Dis- 
‘charges containing toxic pollutants 


must comply with “standar ds or pro- 
hibitions established under sec. 307 


of the Act, 33 U.S.C. § 1317 (1976). 


Second, the exemption is explic- 


itly limited to the maintenance of 
currently . 
“While this includes emergency re- 
construction, it does not include 
“new construction, which in appro- 
priate circumstances is exempted 
only under sec. 404(r). As noted in 
the above quotation from the Senate 
Report on 8, 1952, to qualify for 


serviceable structures. 
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_ the exemption the emergency 1 recon- | 
struction must occur within a rea- 
sonable period of time after destruc- 


tion of the previously serviceable 


~ gtructure. The. meaning of “reasen- 


able” in this context. would depend 
upon the nature of the structure and 
_ the circumstances involved in its 


- reconstruction. A detailed fed : 


of what would be “reasonable” 
beyond the scope of this opti, 
and where- uncertainty exists it 
should be resolved on a case-by-case 
basis in consultation with the ap- 
_ propriate Corps of Engineers’ Dis- 
trict Engineer. _ 
« Third, the maintenance must te 
_ performed on the types of struc- 
tures enumerated in sec. 404(f) (1), 
including highways, bridge abut- 
‘ments, dikes, dams and leveés. As 
noted. in the Senate Report on S. 
-1952 these enumerated structures 


are all “fills,” and as noted by Sen- 


ators Muskie and Wallop the activ- 


ities to which the exemption applies 


are “narrowly defined.” Thus, the 
exemption does not apply to the 
‘discharge of dredged material in- 
cident to maintenance dredging op- 
erations—it only applies to the 
maintenance of fills. This interpre- 


tation was corroborated in a per- 


sonal conversation. with the Corps 
of Engineers’ attorney who drafted 
See: 404(£) (1). However, since see. 
— 404(£)(1) specifically provides: for 
the “discharge of dredged * * * 


| tnaterial”: in connection with the - 
maintenance of currently Service-_ 
able structures, it would appear 
~ that the discharge of a reasonable 
~/amount: of ‘dredged material imci- 
dent to the maintenance of fills — 
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would come within the. purview of 


this - exemption. In determining 
what is “reasonable” in a specific: 3 


situation, it is important.to keep in. 


‘mind. the statement’ of ‘Senator 


Muskie, which was reaffirmed by _ 
Senator Wallop, that while such 
“activities may necessarily result. 


in incidental filling: and’. minor 
harm” the exemption only applies 


to “narrowly defined activities that 
cause little or no adverse effects 
either aie ero or = cumu- 
latively.” - - ae 
Finally, under sec. | 404(f) 2), 


this exemption does not apply to ee 


any discharge which bring an area 
of the navigable waters into a use 


to which it was not previously. sub- 
ject, where flow or circulation mayo 


be impaired or the reach reduced. 7 
V.E. Conclusion to Question No. 6 | | 


Thus, to secure the ‘exemption 


under sec. 404.(£)(1) of the Act for — 
the maintenance of currently serv- _ 


iceable structures, compliance with 


the four specific conditions listed: im 
this discussion in sec. V.B. and atia-. . 


lyzed i in sec. V.D. is required. The 
exemption does not apply to the dis- 


7 charge of dredged material incident. 
to maintenance dredging, or to new 
‘construction, but only to the main- 


tenance of currently. serviceable 
structures. 7 no | 
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Decided September by 1929 


Appeal from decision of Acting Deputy | 
 Goramissioner of Indien Affairs up-: 
holding Area. Birector’s. approval of 
- Endian’s application for fee patent title. 
te certain trust lands _ on the Pine 


es Indian Reservation, 
- Affirmed. | 


a 1, Act of. “Mareh 2, -1889—Tndian 
7 ‘Lands: Allotments: Generally: . 


“Assuming, in the light most favorable to” 
appellant, ‘that the aliotments at issue | 
"vere subject .to the final proviso ‘of sec. 9 


ef -the Act of Mar. 2, 1889, 25 Stat. 888, 
$91, we find no language in this or other 


sections of the Act evidencing an inten- 


tion on ‘the part of Congress that allot- 


‘ments—to. be valid—required approval by 


the Oglala Sioux ‘Tribe. : 


- Act ‘of June 
Lands: Allotments: Generally — 


Appellant's contention that under: sec. 22 | 
ef the Act of June 30, 1834, 4. Stat. 729, 
a 733 (35. U. iS C. 3 194 (1976) ), the. burden. | 


of proof cannot be assigned. to the tribe 


is without merit. ‘The issue framed ‘by . 
: ' ‘Indians’ = 
. against. “whites.” The primary relief 
sought ‘by the. tribe. is the cancellation: — 
f os trust. patents which can only be held. 


| appellant. ‘doés* not align: 


by Indians. - 


| 3, ‘Indian Lands: Allotments: 
| ally 


Generally 


30, 1854—Indion 


Gener. 


‘The issuance of a trust patent for a 


Indian ‘allotment carries with it a pre- | 
sumption of proper performance as well > 
as the implied finding of every fact made 


a prerequisite to ad patent’s Issue, - 


4. Indian. Tribes: Constitution, ye 
laws and Ordinances 


The Department is not pound by a. tribal: 
ordinance regulating trust property 
where such ordinance violates provisions. 
of the tribal constitution and . bylaws 


which the Secretary. has sworn to up: 
ie hold. 7 


5. Indian Lands: Allotments: Gener. 


oe ally | 


In addition to. ‘contravening rights he- 


stowed by the -tribe’s own constitution, 
appellant's position that members. of the 
tribe cannot obtain fee patents to indi- 
vidually owned trust. land violates. ex= 


press. guarantees contained ‘in the Gen 
eral-Allotment Act and the Indian -Re- 
organization Act, as amended. 2 


6. Indian ands: Patent in Tee: 


- Under regulations, in: “effect Batons Apr. 
924, 1978, issuance of a fee patent to a 
; eompetent Indian applicant was consid-. 
.. ered by the Department. to be mandatory. 
On the foregoing date, however, 25 CFR: 


Part 121 was revised to refiect the. au 
thority derived from the authorizing acts 
and.to allow the exercise of discretion in: 
the issuance of asa patents, ie 6 
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: INTERIOR BOARD OF — 
INDIAN APPEALS 


“The: Oglala Sioux. Tribe a the 
Pine Ridge Indian Reservation (ap- | 
pellant) | has. appealed from a deci- 
sion of the Acting Deputy Commis-: 


sioner of Indian Affairs, Martin I. 
Seneca, Jr., entered Oct. 27, 1978, 
wherein | ‘Mr. 


proving the application of Richard — 
Tall (respondent) for patents in fee 

to three trust allotments comprising 
698.80 acres of land on the Pine : 


Ss tribes: so affected have had a reasonable: : 
opportunity to acquire the Jand from 2 the” 
7 applicant. eee : 


_ Ridge Reservation. . 


Respondent is & member - the. 
Oglala Sioux Tr ibe. He is the bene- 
ficial owner of the following Oglala - 
OS-6433, OS-_ 
2631, and OS~6795—legal. title to. - 
. whichis held by the United States - 
~ in trust for the Indian owner. These. : 
allotments were issued under au- . 
thority of the Act:of Mar. 2, 1889 


Sioux allotments:. 


the Sioux Agreement of 1889. On 


Mar. 15, 1976, respondent applied 
to the Bureau of. Indian Affairs to. 
have the for egoing allotments pat- — 
~ ented to him in fee, in accordance’ 
with the provisions of sec. 11 of the” : 
Act of Mar. 2, 1889 , SUPT A,’ which in-, 
corporates the rights and privileges 
- conferred upon. allotment. owners. 
under the. General Allotment Act of 
1887, 24 Stat. 888,)-as amended, 25 
‘Uz 8. . — 331-358 B (19re) the, Act 


DECISIONS. OF THE DEPARTMENT OF . THE INTERIOR 


Seneca. upheld ee 
determination. by: Area Director 
Harley Zephier, Aberdeen: Area Of-.. 
_ fice, Bureau of Indian Affairs, ap-— 


E86 LD. 


‘of May 14, 1948, 62 Stat. 936, 25 


U.S.C. § 483 (1976) ; and Depart- 


mental regulations found i in 25 CER - 
‘Part 121. 


On May 21, 1976, the. Pine Ridge | 
Agency informed the’ "Executiv 7 


7 Committee of the Oglala Sioux es 
‘Tribe in wr ‘iting of the applications - 


made by respondent. and-inquired 


as to the Committee’s position re- 
garding them: This procedure. was | 
apparently followed in conjunction — 
with the provisions of 25 CFR 121.2 
which provides in part. as follows: 


Action on any application, which if. ap- | 


“proved would remove Indian land from - 
. restricted or trust status, may be with- | 
held, 


if. the Secretary determines that 
such ‘removal would adversely affect: the 


. best’ interest -of ‘other Indians, “or the: | 


tribes, ‘until’ the: other Indians .or the | 


Respondent. eae aioldse 
OS-6795 (the May Patton’ allot- 
ment) subject to a condition that if _ 
the land is.offered for sale. before 


Feb.’7, 1983, the Oglala Sioux Tribe 


shall be provided notice thereof.and — 


_an opportunity to purchase the land: - 
(25 Stat. 888), commonly known as _. within 60 days from the date of no- 
tice. BIA: Title Status Report,OS- 


“6795, p.8. Reference to this feature. 


of OS-6795.was cited by the Agency: | 


in its May 21, 1976, memorandum ee ib 
-sthe tribe. 0. ae 
On rly: 26; 1976;t the wae | 
tive. Assistant. to: the ‘President: of 

_ the Oglala: Sioux Tribe’ inquired One 
the Pine. Ridge Agency. 28.60: ‘thie: 
: purchase » price. paid. by. respondent es 
for. the three:allotments in: questions: 


The administrative record: indicates” : 


a ADMINISTRATIVE “APPEAL: OF OGLALA. STOUR “TRIBE — 


es COMMISSIONER. OF. INDIAN AFFAIRS, AND ‘RICHARD TALL 
| - (PRU 10542) : 


7 ; a dead 5, 1973 


a hae the requested information was 
- furnished the tribe on Aug. 10, 1976. 
By letter dated Feb. 28, 497 7, re- 


| spondent, requested. the Superin- | 


__ tendent of the Pine: Ridge Agency 
to inform him of the status of his 
fee patent. applications. On Mar. 23, 


1977, the Agency Superintendent, 


Anthony Whirlwind Horse, issued 


a written decision denying respond- 


ent’s” applications. In support of 
this action the. 
stated: 9 7 


_ In line with our: policy in-such matters, 
we have referred. -your applications. for 
unrestricted :title. to the Oglala. Sioux. 
Tribe by memorandum dated. May oa oe 
1976. We have received. no ‘word on. any: 
action » they may. have taken thereon... 


However, the Tribal Council has enacted 
an ordinance prohibiting the issuance of 


fee patents, or otherwise allowing trust 


lands to Heron atenated ei sale to. non 
Indians. ee : 


On Ape 8, 4977, scien sab 


mitted an appeal to. the Area Direc- 


tor, Bureau of Indian Affairs, Aber- : 


deen: Area, Office, in accordance with 


25 CFR Part 2, seeking reversal of - 
: the Superintendent's determination, | 
On May 31, 1978, the Area Director 
issued * a: decision: reversing the — 
- Superintendent. In effect, the Area. 


- Director’s decision concluded. that 
the tribal-ordinance relied. upon by. 


_ the Superintendent. in: denymg the: — 


: applications at issue (Tribal Ordi- 


- nance: 76-05) was contrary to Arti- 
cle X ‘of the-Constitution and By-. 
laws of the Oglala Sioux Tribe as: 
_well.as Federal law.. The Area: Di-- 


rector ae ruled that. the Oglala 


Superintendent. 


Sioux Tribe could ‘peal ‘h his ss dick: 
sion as a party ey atoctee | 
thereby. . | Z 
“The Oglala Sioux Tribe, thrsaeh pat 
counsel, filed an appeal from. the 


| Area Director's decision:on June 30, 


1978. The Acting Deputy Commis- 
sioner of Indian Affairs affirmed the — 


| Area Director’s decision on. Oct. ON te 


1978. .An appeal was filed with the : 


Board of Indian Appeals from the — 


decision. of the Acting Deputy Com- $: 


missioner of. Indian: Affairs. one 
Jan. 8, 1979. Appellant maintains — 


the following. Foremost, the tribe 
alleges that the lands in question are _ 
the property of the Oglala Sioux — 


_ Tribe. In support of this eontention. 
appellant argues that allotments: is- 


sued: under authority of the Sioux 7 
Agreement of 1889 are null and void _ 
because there was never an. election. 7 


‘by a majority of the adult members 
of the tribe approving of the allot- _ 
‘ments. That such an election was re- 
quired for. allotments’ to become a 
valid is said by. appellant tobeman- — 
dated by sec, 9.of the Act. which a | 
states: 


See. 9. ‘That alt “ilotinents-" ‘set ee me 


under the provisions of this act shall be | 
' selected by the Indians,. heads. of families: ~ 
selecting for their minor children, and the’. 
agents shall select for each orphan child, . 
ant in such manner as to embrace the im- 
: provements of the Indians making the’ 
‘selection. ‘Where the. improveinents of two 
or: more: Indians, have been madeon the — 
same. legal. subdivision. of. land, unless 
_ they shall otherwise agree, a provisional 


line may be run dividing said lands be- 
tween them, and the amount to which 


428, 7 


; each is. entitled shall he- ecules in- the: ee es 
assignment. of the remainder of the land 


to which. they are entitled under this act: 


Provided, That if any one entitled .o an — 
allotment shall fail to make a selection a 
within five years after the President shall 
direct that allotments may be made on’ a. - 
particular reservation, the Secretary of. 
. the Interior may’ direct the agent of such | 
tribe or band, if such there be,. and if 
there be no agent, then a special. agent 

appointed for that: purpose, to make a 
selection for such Indian, which selection © 


~ shall be allotted as in cases-where selec- 
tions. are made by the Indians, 


allotments. shall be mat e@ as: provided for 
the orphans. [Italics supplied. de 


_ DECISIONS oF THE: DEPARTMENT oF THE INTERIOR 


and 
patents shall issue in like manuer: Pro-: 
- vided, That these sections as to the allot- 
“mente shall not be compulsory without 
the consent of the majority of ihe adult: 
members of the tride,. excepe . that. the — 


[86 LD. - 


Third, appellant submits that the 


- Bureau. failed to obtain a proper 
; showing from respondent ae 7 





for land available for purchase is te ade: 
available to members who now own “Httle: or: 
no land, and 

 “WHORREAS. -the Tribal Council therefore 
déems it to be beneficial to the general welfare 
of the Oglala Sioux ‘Tribe that the sale of 
trust land be regulated, -. ~ 

- “SOW THEREFORE BS Ty ORDAINED 
that. the Oglala Sioux. Tribat Council hereby 


. adopt the following: 


“Individual Trast Lond Acquistiton Ordi- 
MANRCE - 


__ “Section | 1. No. trust land located ‘within 


the exterior boundaries. of the Pine Ridge 
Indian Reservation may be sold. except to.the-« 
Oglala Sioux Tribe ‘or with the. ‘approval of . 


- the Oglala Sioux Tribe in ‘pecordance with rae ; 


provisions of this: Ordinance. | 
“Seetion 2, Any member who mianee £5 sell 

trust land on the Pine Ridge Indian Reserva- 

tion and any.member wishing to. buy. such land. | 


shall, before submitting their application to. 


Act of Mar. 2, 1889, 25 Stat. sol. 


ease e could not be granted. 1. 


= “1. Tribal. Ordinance 76-05, adopted. be the 
tribal eouncil - on May 11, 1976, ‘provides: as : 
>. follows.:..° -. > 
. “WHEREAS ‘Article Iv, Section i(m) of 
‘the: Constitution of the Ogiala Sioux Tribe 
~ empowers the Tribal Council to protect and... 
preserve the property and natural resources” 


of the tribe and to regulate the use and dis- 


position of property upon the reservation, and. 
WHEREAS Article ITV, Section 1(n)- of: 
- the Constitution of the Oglala Sioux: ‘Tribe. 
- empowers the. Tribal. Council, to protect _the,, 


general welfare of. the tribe, and. 


. “WHEREAS the Oglala Stoux Tribal Coun: 
cil finds ‘that the transfer of land on the Pine’ 
Ridge Inflian:-Reservation from. ownership. by : 


members of the Ogiala Sioux Tribe. to owner- 


ship by nonmembers has been detrimental to - 


the Tribal economy and destructive to the 


well-being of the residents of ‘the Reservation, . 


; and 


: “WHEREAS the: Counet! further. finds. that. 
it) would be fa. the Dest interest of the ‘Tribe. 


the Bureau of Indian Affairs, apply. te the 


-+- . Dseeutive Committee for approval ja the 
Second; the tribe contends it. was ic 


~ error for the Bureau not to uphold 
- the validity of Tribal Ordinance 
76-05, the tribal enactment from” _ 
_ which the Pine Ridge. Superintend- : 
ent determined that the ‘patents” 


in fee sought by respondent in this _ more than 1,280 acres. - 


transaction. 9° 
- “Section 3B.: ‘The Executive. ‘Committee. shall . 


- deny. approval of a. sale transaction aes 
it finds that the purchaser 7 


fay is at léast 18 Years of age: ‘and 

“ (b) does not have land holdings which if! 
added. to the Jand to be purchased would’ 
result in the ownership by the purchaser of 7 


_(e) has. not previously sold Jand whieh: was 


”. once owned by him in trust - to _non-Indians, - . 


either by supervised gee or after eheas a- 
fee patents: : = 

(d). agrees not to sell. he Jana at 1 any time : 
to anyone other than. the Os glala Sioux’ see! 
or a meinber thereof. - 7 
"Section 4..The lixecutive Committee may 
disapprove any: applicatlons which meet the,” 
standards of Section. 3; .if it. finds that. the . 
transaction: would not be. in the best interest. 


‘of the Tribe. In such case the Executive Com * 


mittee: shall set : forth the reasons. for’ its” 
decision.- 

“Section 5, ‘Any ‘applicant sho believes that 
the factual findings of the Hxecutive Comunit- 
tee under Section 3 or. the decision of the. 
Executive _Committee ° under Section 4° are | 
wrong, may ‘appeal the determination. of ‘the’. 
Execntive Committee to the Tribal Council . 
within. thirty. days from the date on which © 
the applicant, his been notified of ‘the decision: - 
of the Executive Committee. .— 

“Section 6, No sales of trust land - mem- 


bers of ‘the Oglala. Sioux: Tribe to hon-members~ 


shall be approved... Dre 


Mar. 6, 1979, at 4. 


7 os a ;j COMMISSIONER: oF INDIAN AFFAIRS: AND” RICHARD TALL | 
a _ (PRU. 10542) ee ee 


: aa a 


st “Swwonld justity © iawcdine. of. feo 


: patents. to the: subject. lands... tk te 


Respondent, appearing © tt 80, 
> ‘submitted Qa. reply. brief in this mat-. 
- ter. on: ‘Mar. 29,. 1979. Although en- 


titled: Oi - do:: $0. ‘under: 43° CFR 


4.359 (a) and the notice of. docket-. 
ing issued by. the Board on Jan. 23, - 
1979, ‘the. Bureau did’ not: submit & 
timely brief i In. | this # controwersy.? Bah 


_ Disoussion, Findings and 
“¢ onclustons — : - 


e Acting. Deputy Commissioner of In- 


. dian Affairs approving: Richard 
7 Tall’s application for patents in fee.. 


With respect to appellant’s claim 


= that respondent’s. allotments are in. 
fact the ‘property. ‘of the: Oglala. 


| Sioux, Tribe, we: find as r follawe. 


| to: ae tribat consenit Climate oe found 
in. the final - proviso. of ‘sec. 9 of the 3 
Sioux Agreement. of 1889. To. our 
Inowledge, 1 this, Tanguage. has not 


43 7 ae 


“20n age 14, 1979, comments: and’ materials ce 
regarding | this. appeal : Were | “received from 
the: Acting: Director, ‘Aberdeen’ Area ‘Office. ‘In | 


addition to. its: untimeliness, : 28 CODy™ “Of. the 


foregoing: was, not. : Served | upon | ‘the. ‘other 
patties: AS. required. by. 43: CFR 4.3584. 359.. or 
mdse the ‘trib al cannon provision 


of. ‘sec, 9 an. Indian’ who. failed. to . 


Puisuant © “tO. : the’: provisions * - Of: i438 :. CFR 
; 4, 24 (a), (4), the Board has. elected. ‘to. place no 


-. reliance. on the late- papers: submitted: by the 
. ‘Acting: Area. “‘Director-i in. . peaehhie: its ‘ectston |. 


in'this: case, 


made. “£0: “orphans. ° “Appellant's : Brief ‘filed 


- 803-299-793 a 


selected o . 
a a ma jority of the adult members of 





heat judicially: cone nied -Assumh 
“ing, in the light, most. favorable: to. 
: appellant, that: this. proviso, : was 
made. applicable. to all-allotments” 
described: in’ sec. 9.. (except. allot- 
ments:to. orphans). and not: simply 
to allotments selected for but not by 
the Indian allotteé (a procedure de- 


scribed j in the first ; proviso ‘of sec. 9), 


Congress” Thay merely. have been 
ae oo stating that no Indian could be com- 

. pelled to accept: any. allotment “as 
_. selected: without tribal. -consent. — 
) However, we believe the ‘most rea- 


Fer ae ‘andes abe > fort bélow, sonable. interpretation. is’ that the 


: ae ihe Board affirms the decision: of the | final proviso, of sec. 9 was intended. 


to-apply to the limited ‘class of al- — 
_lotments: described 3 in the first pro- 
viso.of sec. 9, viz.yallotments selected — 
for: Indians. éntitled. thereto whe => 
failed to personally make a :selec- 

tion’ within. ‘tinie limits presoribed 

| bye the Act, : 


‘(ay Fur ther; even. ie ‘the allot: Z 


“Tents. at issue in. this case were sub- ie 
ject to the final proviso of sec. 9, we 


still find no language in this or other = 


_ sees: of the Act-of Mar. 2, 1889;evi- 
_ dencing an intention on the part.of © 
sou. Congress that. allotments—to._ be 


valid-—required approval: by. the i 


tribe. : 


- Based ‘on: a » complete ending: of ce 


timely: ‘select’ an “allotment: ‘in* ‘ac- 


od  cordan 
aes Appellant’ 8. position. ig that: alt allotments’ orda: ce, with the. Act. could not. be 


Ss ~ undertaken! under: “authority: of “ithe Act of 
Mari: 2s 1889; are. null: and: void’ except’ those — 


required tor accept an: allotment 
n his or her behalf unless 


oo “the ae decided that, such selection 
should stand. ‘Thus, the. nebts 


secured by the final proviso of sec. 9 


: oe tribe. eee 


2 “The forcuoas 4 is in Reaping: with. 
=, the judicial repudiation of manda- 
: tory: allotment processes: In 'U nated 
oe, States v.-Arenas, 158 F.2d 730 (9th 
=. Gir. 1946), rehearing denied, San. - 

(44, 1947, cert. denied, 331: US. “842, 


- the court said: 


in {Aluy ‘statute: authorizing ae Secretary 
to force’ land’ ine severalty upon ‘the In- 
ws dians. should. be! strictly construed: Such. 
_ legislation. is. in derogation of the general 
_. principles. of: law, ‘which ‘do not. favor 
= ‘compulsory. ownership. of land—especially - 

_ by. persons in a restricted: civil status, 7 


168 F.2d 752. 


a ' The a Court has nontinely 
addressed. allotment “issues on. the: 
- Pine’\Bidge Reservation..without 
ee questioning the validity-of the origi- 
‘nal-allotments. Zgan ve I Donald, a 
- 246 U.S. 227. (1918); United States 
ov. Nice, 241 U.S. 591 (1916). The 
“=, Reynolds. v. United. States, 174 FL. 
212. (8th Cir. 1909), the Appeals 2 
-. Court. summarized the steps inci- 


: ; dental-to. issuance of.a: trust patent 
winder the Act of Mar. 2, 1889: 


“The act providing for the aulotinént” in 


~ geveralty. of. lands within the reser vation 


Act Match 2; 1889,:¢. 405,25 Stat. 888). 
"prescribes: definitely ‘(section 8). the num- 
ber of acres: each. qualified. claimant is 
"entitled. to, and provides (section 9) that 
: oon allotments, shall be “selected” by. the 





a Of. .@60. 


: < effected. under: ‘other’ statutes: United, States Vs 
ai hcdadn 24d USS wa oo 


- DECISIONS. OF THE DEPARTMENT OF. THE ‘INTERIOR 


the | Interior. | 


a | 2 of: the: ‘General: -atictment’ “Aét, 
= 25. U.S, § 832° (1976); owhich ‘provides: ‘for. 
the Sélection. of allotments for Indians: who: © 
_. fail to ‘select: ‘allotments: ‘on’ ‘their: own. Phe | 
'. Supreme. ‘Court: has: upheld’ such allotments — . 


186 LD. 


‘Indians, heads of ; families “selecting” for 
’ their minor children, and that ‘the agents | 
‘shall “select” for each orphan child. The - 
a3 ~ thaking of the allotments is by special — 

are personal Lo oe Sie not pune 


agents 4 section 10), whose. duty it is to 


certify them in-duplicate to the Com-. 
missioner of Indian: Affairs, who in-turn | 
transmits one copy to ‘the Secretary. of . 

When the. “Secretary. ape 
proves . ‘the: allotments, : he (section 11) ef 


causes patents to bé issued in ‘the’ ames” 7 a 
of the allottees. oe BAe GA NE LS 


Bie! BE O14. 


“Notably. absent. ‘from. ae ak: | 


: summary - is any: indication that = 
tribal. consent was required: for. an Ye 


allotment to take. place. ne Byes aes 
Appellant: has’ Offered no. Mevale | 


authority ‘or factual basis for its his 
claim. that tribal consent was neces- 

_ sary for the consummation of allot- 
ments on the Pine Ridge Reserva- 
tion. Instead, appellant. argues that — 

the Bureau bears the burden. of. - 


proving. that. the allotments, were 8 
legal, _ 


Bureau to. come forward with tan- 7 
gible evidence. that the. subj ect. al- — 
lotments were’ approved’ by: tribal. 


vote, Appellant submits the Bureau ee 
must do so (Appellant’s Br. at 5). 
As previously stated, tribal consent 
regarding” ‘allotments’. under the. 
Sioux. Agreement. seems. only - to, 
_have-been:required when an. Indian -— 


allotiee objected. to-an allotment - 
selection made -for but not. by. the | 
Indian... Here, there is: nothing in 


-. the administrative. record to suggest 
.. that respondent’s trust lands were 
allotted without: the. consent t of the a 
_allottees. pune 


fo} “Appellants 20 Gouiestion: sink 2 


: under the Act of June’ 30, 1834, 4 


. Te- ig no. doubt ‘inpossible for tie a | 


= ti — 7, Spennepeatren aren a a PRIBE 


“COMMISSIONER, or INDIAN AFFAIRS: AND: RICHARD TALL 
ee “(PRU 10542) — oa : oe 
“September 5, 1979 


: Sik 733, 98 U.S.C. ‘gas (1976) 
the burden. of. proof in this. case 
cannot be assigned to the tribe is 


Oglala Sioux Tribe, does not align 


1979). 


finding of every fact. made a.. pre- 
requisite te the patent’s issue. Placid 


Ott Co.,; TA-158 (May 27,1955); Ac- - 


cordingly, the Bureau correctly held 


an this.case that the burden was on. 
the tribe to prove that the trust pat- | 


ents at issue ‘were not lawful. We 


conclude that the t tribe nas not. Iet 


this. burden. 


Appellant’s second contention : 


that: Tribal Ordinance 76-05 pro- 


hibits trust. patents 4 from: being. con-. 
| verted to patents in ‘fee and that the | 
provisions. thereof are: ‘binding, on . 


the Secretary.” 


| ‘On its face Pribal : Ordinance 16 
7 | 05 is primarily directed at ot 





5 This statute pcpedes 


»*[T]p all ‘trials about’ the right ¢ of P property : 
in: which an Indian’ may be a party on one... 
7 side, and. a. white.person on the: other, the. 
me burden’. “OF: “proof: ‘shail: ‘rest? upon” “the: “white: 

" person; owheneyér': the Indian -shall make: ‘out. 
ie presumption of’ title in himself from the fact : 
~ Ale On: Dreplousrnsgzetaton-o Or -ownarphip.! ge? 


[3] The | issuance of a traat ate 
ent for an Indian allotment carries — 
with it a presumption | of proper. 
| performance as well.as the implied 


“the. wale of ‘rust: Sree to. re | 
of the tribe. Although the ordinance — 
i in faet says nothing about. members. 

without merit. The issue framed by. 

| appellant, that. the subject. allot=. 
ments are the property of. the 


of the tribe obtaining fee patents to : 


_ individually.owned trust’ Jand, ap: 
-pellant subniits. that the tribe as 
_ cribes such a ‘purpose { to the ordi« | 
i “Indians” against “whites.” The — | | 
- primary. relief sought by the tribe — 
is the cancellation of trust patents: 
_ which.can only be held by Indians. | 
ra fe Wilson v. Omaha Indian Tribe, 
47 U.S. L Ww. 4758: Segoe Ju une > 20, | 


nance.® mG 
“Tribal Onan 76-05 was ; ene. : 


“acted. by the tribal. council. under. 


authority. of. Article: TV, . Section... 
1(m). of the Tribal: Constitution - 


and Bylaws of the Oglala Sioux... 
: Tribe. 


Appellant argues. that. en-~ 
actments of the tribal council under 
authority. of its, constitution . are 
binding on the Department, noting: 
that eas Secretary of the Inte- 


‘rior Harold L. Ickes in approving 
the constitution, stated: 
cers.and employees:of the Interior 
Department. are ordered to abide by: 


the provisions of the said constitu-. 
tion and- bylaws.” Constitution and 
Bylaws 0 of the Oglala. Sioux T Tribe. 
at 12. | 

MENA We “qesfet appellant's. ee 


ment: that ‘because: the Department. 
is committed to. upholding the pro-- 
visions -of the -tribe’s. constitution: 


and bylaws it is also bound by what- 


ever | ordinances ‘the tribe: Adopts. — 


| “8 Notice of: “appeal, of Pie Director's ‘De 
. cision, filed June 30, 1978. at 3. ne 
“7 he. Ogiala Sioux ‘Tribe, which accenial os. 
oe the. provisions: ‘of the Indian. ‘Reorganization eo 
Act (the IRA) (25 U.S.C. §§ 461-486. (1976).)j.0.-0 
_ adopted “its, constitution | and bylaws,on Janes. - 
15, 1936, ‘pursuant to 25, U.S.C. $476 (1976). Fae 
Article: TY,- ‘See. ‘L(my. of. the tribal. ‘constitu. ~~. 
“tion. provides. in part. that the tribal council; - 
‘ shall have ‘the . ‘power: to regulate” 8 the 
use. ‘and ‘disposition’ of “property upon the. 
_-Teservation a a . 


“All off- 


432 


regulating trust. ‘property, on: nthe. 
Under the. circum-. 


: reservation. 
stances of this case, we hold that 
Tribal Ordinance 76-08, as inter- 


preted by-the tribe, violates Article 

X, See.:1 of the tribal constitution 

_ and‘ bylaws, For this reason, if no. 
other, the Secretary’ is precluded | 


| from abiding by the ordinance” 
“{5] Tn addition to contravening 


rights bestowed by the tribe’s own 


constitution, appellant’s ‘position 


‘that members: of the tribe cannot 
_ obtairi fee-patents to individually 
~ owned ‘trust: land violates express | 
= euarantees contained ‘in the Gen- 
eral Allotment. Act and the: Indian 


— See 25 ULSIC: 8§ 349 and 483.° 
a Appellant: refers. to. ‘Conroy ve 
Conroy, Byes F, ad 175 (8th Cir. 


1978), as authority for the prop- _ . 
87 B FE. 2a 180. 


‘ osition that the Oglala Sioux Jribe 


8 Article x Sec. ot of ‘ine: tribal constitution 


_ and bylaws states as follows: 


“Section 1: ‘Allotted lands.. ‘Allotted lands in- . 
‘eluding heirship lands, within’ the Pine Ridge 
Reservation, . shall; continue: to. be ‘held: as. 
- heretofore by their present owners. “This recog 


nized’ that under existing law such lands may 


‘be inherited by: ‘the: heirs of the present owner,' 


_ svhether or not. they, are Members of- the. Oglala 
Sioux Tribe. Likewise‘ it “is. recognized ‘that 


under existing law the:. Secretary: of the: In=" 


terior may, ‘at his- discretion, remove. restric- 
tions upon such’ land, upon ‘applieation by the 


‘Indian owner,. whereupon. the. Jand: will: pecome: 


subject to. State: taxes and may pe mortgaged 


or: ‘sold. The right: of the individual Tndian to’ 
_ hold or: ‘to part with: his land;: asunder exist-- 
ing law,.shall not be abrogated: by. anything 


contained in this constitution, but the. owner 


of restricted land may; ‘with’ the: approval. of 
“voluntarily 
oe ‘eonvey. his Jand to* the: ‘Oglala’ Sioux’ Tribe 
either in exchange fora money. payiient.or in © 
aM exchange for an “assignment covering the ‘same ” 
land’ or: other’ land, as hereinafter’ provided. " 
925 U.S. Cc, §. 349° (1976) provides. in ‘Herth, 


the Secretary of the ‘Interior,” 


nent part: 


«pp dhe: ‘Seeretary’ of the ‘Triterior’ may, in. 
_ his discretion, and, he. Ag So. authorized, when: 


‘DECISIONS: OF: THE. DEPARTMENT: OF. THE INTERIOR. 


[86 LD, 


ae mn personam jurisdiction over 
_ its members, including the author- 
ity. to prohibit the issuance of fee — 


patents. The holding in , Conroy. 
was that it was a proper exercise of 
tribal authority for the tribal court 
of the Oglala Sioux "Tribe to. order 
a division. of trust: property: ina, 
divorce ‘proceeding between. two. 


members of the tribe. In referring | 
to the ‘Federal district: court. opin= 
ion which it: sustained; ‘the io Boe 

‘Court. stated: : 7 i 


are is to be noted that the above ‘decree 
does not purport, in and of itself, ‘to order - 


any conveyance of: land, but ‘rather to. | 


| = order an application to the ‘Secretary ‘to 
: Reorganization’ Act, as: amended. an sie ry 


je made. Nor does it by its terms, or: rea- 


sonable construction thereof, purport to. . oe 
affect the title which the United States, — 


as trustee, holds’ in the real ‘property . 


. [Footnote omitted.J © 


* So: qualified, Ake. 6 onroy ‘detiston 
does not in any manner sanction. ab- 


solute tribal regulation of trust a 
7 Property. | 3 


ever ‘he ‘shall’ be’ satisfied” that ‘any ‘Thatan a 


allottee dg competent and capable of: managing: 
his or her affairs at. any time to cause to be © 


. issued, to such allottee’ a patent in \ fee, ‘simple, : 
IP Se “ 


25. “U.S.C. $488. (1976) ‘provides in pertl- 


nent part : 
ou “The Secretary: of the Interior, or: ‘his: auly’ . 
autborized representative, . 


‘is. ‘authorized dn 
his discretion, ‘and upon ‘application. of ‘the 


Indian owners, ‘to issue’ pateiits: ‘in ‘fee # aah 


with- ~respect to: lands: or interests. in lands. held 


; by individual Thdians under the’ provisions of 
[the. IRA and. the ‘Oklahoma: Welfare’ ‘Acti. a 


The Department has held that the- authority. 7 


of the Secretary under ‘25. U.S.C. -§ 483. to. 
‘issue patents: :in:..fee is. not: limited . to.lands. 
acquired for. individual Indians purstant~ to. . 


the IRA but extends to all. trust: lands heli-by* . 


: ‘individual. Indians. whose: ‘tribe has ° ‘accepted’ - 
| the. TRA. Boller» Opinion, M-36002_ seg 
Ty 1950). cay geal 
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: “Hually, cn alternatively,” ‘ap- 


pellant submits that the Bureau has 


failed to. adduce the proper findings 


in approving. veepandent’s. feo. Pat 


ent. applications... 


~ alienation of such lands.”. We agree 
that this: authority” must bee care- 
7 fully exercised.’ oe 


The’ feadatnsatal ene henge | 


‘ ‘us is ‘whether the. Secretary” may 
_ ‘deny’ a fee patent td‘ an’ Indian ap- 
: ‘pli cant: ‘possessed: of trust’ land wheén 
‘the. Indian’ ‘has-been ” 


_eTegulations,: Here, no-one, questions 


_ othat:.Richard -Tall; «who. has -pre-_ 

viously: received .patents in. fee to 
_ .former., trust: lands, 
: competency. requirements set: forth 7 

_ in. 25. CER 121. A(e).1 That: the a 


849); June. 25, 1910. (36. Stat. 855), .. as 
7 question Presented is 1s. not sasily. 3 Te- — 





“<“joTn the reeéntly | published’ ‘text. "Federal 
. Indien Law, by Geitches, .Rosenfelt,. and Wil- 


“The . . ‘applicant shall be. notified in writing, 


“given the reasons therefor and. advised 
Of: his: right: t6: appeal ‘pursuant: to: the 
iP Provisions: of. Part a of this. chapter. . 


kinson (1979),. the” ‘authors observe : 


.. ability to convey. allotments free of. trust. has. 
...continued the erosive | effect of. the act.[Gen-_ . 

a eral. “Allotment: Act] OIL. the Indian: land. base |. 

: long after Congress halted. the issuance of: new . 


allotments. ” At. 561, 


ope The ‘competency - ‘standaras. of. 25 ‘crR. 

121.1 (e). were derived from the:Act of. Aug. 11,” 
so 1955. ‘(69 Stat, 666), which, in turn, appears » 
hei to. ‘be. founded upon. the judicially. established oe 


| : test. for competency. set forth in- United States - plainly conveys that oe application 


maybe: ‘approved by-the Secretary 
fan Indian applicant‘is found com- 
.~-petent... Further, an Indian: whose 
application ‘is ‘denied ‘is afforded a 


"'v., Debéll, 227 _F, 760. (8th. Cir. 1915), ‘The 


_ Debell standard. was - - reviewed - -in- Miller Ne 


_ United States, 57 P. 2d 987. (10th. Cir. 1982), 
"° ‘wherein. the eourt eonciuded. that. it. “was. a 


“standard “few white men would measure ‘up. 


- to. r? 


“satisfies. the | 


“above . langua; ge. 


“solyéd i is S ovidenit, font the fact thait | 
Bureau. ‘policy on: this matter has 
changed. frequently. In addition, | 
there is.a. lack. of judicial guidance 

i on the point. .- 

‘Felix. ‘Cohen nidted: in- he H re 
Book; of Federal Indian Law.at p.- 
108. that “[pjerhaps. the most im- 
“portant power vested in. administra- 
tive officials with. respect, to allotted 
land is the power to pass upon the 


[6]. Present. cone of: the | 


‘Department. which» implement the 
fee patent provisions of 25 U. S.C. 
8s 349, 372, ‘and’ 483; among other 
acts, are Contained in 25 CFR Part 
121; In: addition to. the. Secretary's 
: ‘authority to withhold. action-on fee 
pecs applications as describedin 
*. -“ gee. 121, 2, previously discussed, the 
| regulation pertinent. to. this case is 
25 CFR 121.5. This regulation, pro- 
3 vides i in relevant part, as follows: -" 


a ‘Sec. ABLE. Tsslance of patent. in “fee, 
- “adjudged. © - 
is ae 
| ‘competent, under the ‘Department ae and. fee patent issued: if the Secretary,,in 
his discretion, determines that the appli- 
 ¢ant is. competent. “When the patent _ im 
- fee -is- ‘delivered, an: inventory. of the. 
As estate.” ‘Covered: thereby ‘shall. be.’ givers 
to. the: - patentee. ~ (Acts. of Feb, gS; ‘188 
. (24 Stat. 888), as ‘amended. (25, U.S.C 


vee ‘An application: may. be approved 


amended (25 USC. 872); ; and May. 14, 


"1948 (62 Stat. 236; 25: U. S. C. 488), and 
- other authorizing: acts). s 


=(b)- ‘If an. applied done is denied, Ate 


“Ther eis: no” ‘ambiguity. in: ‘the 
_The* regulation 


right’ to appeal therefrom pursoant 


- . — to 25 CFR Part 2. 


concerning this rule when it wag 


- published in _ proposed. form. On 
Apr. 18, 1972, former Comthissioner 


of ‘Tadian Affairs, Louis R. Bruce, 


a - stated in the Federal Register: 


Under. the present: regulations if. an ap-. ; | 
: forth: in 25 CFR 121.2 concerning : 


| - plicant is competent, the issuance. of” ‘al. 
fee patent. is mandatory. This. revision : 


[25 CFR 121. 5(a)] would reflect the’ au- 


_ competency. 


| See 387 FR 8284. 


_ The present pr ovisions sof 25 SOF R : 


191. 5 became effective on Apr: 24 


1973. See 38 FR 10080. In the Ad- 
: ministrative Appeal of Frances M.- 


: Shively Kevern, 2 TIBIA 128, 801.D. 


804 (1978), a case where, this Board ; 
-_.. directly confronted the issue of an 


~ Indian: applicant’s: right toa fee 


patent, the controlling regulations _ 
in effect were those rescinded by 


_ Commissioner Bruce through the - 
or disapproval: of | a valid i se pliser: | 
> partment’s regulations are binding tion = | am — | 
.. “on the Boards of ‘Appeal, ‘Office of | ——— 
_. Hearings and Appeals, in adjudi- 
eating disputes (see Donald G. Jor- 

_ dan, 35. IBLA 290 (1978) ), it was . 


action noted. above. Since the De- 


~ held in Kevern, supra, that the - 
he fe Bureau was required. to issue a feo 
patent to the Indian. applicant: : 
whose competency had been estab-, 
| = shed: oe Administrative — 2 


. DECISION Ss. oF TEE DEPARTMENT or THE: INTERIOR: 


| peal af Ethel H. N ot A; fraid’ v. Area os 

. | - Director, Billings, et al.,8 IBIA 235 
Any doubt about the purpose or (1975), a decision sustaining the 
effect of 25 CFR 121.5 is eliminated - 


: by. reference to the official statement : 


denial of an allottee’s application . 


for i issuance ‘of fee patent: asa dis- 

| cretionary act by. the Dir ector, dis- -_ 
- tinguished the holding in Hevern, _ 
pointing out that Hevern was de-- 
cided prior to the Apr. 24, 19738, 

| amendment: of 25 CFR 121.5 (a). ). 


- That ‘specific grounds - are. set 


when the ‘Secretary ‘may withhold 


7 | action onan application. for fee pat-— 
. thority derived from the’ authorizing acts Da 

and allow the exercise. of discretion _ in ent title (2. é., UP on: a. showing that ; 
— the issuance. of fee patents as it may. now 
'. . be exercised in the issuance of orders. 


removing restrictions, and certificates of 


approval thereof would adversely 7 
affect, other Indians or tribes). may 
~~\not be construed as a-sign: that the 
fe as Secretary does not. contemplate: that eo 
fee patent. title can. be denied to 
competent Indian: applicants, As | 
>. previously shown, 95 CFR 121. 5 (a) —s 
was intentionally changed. in 19738 
to make it clear'that the Secretary — 
- has authority to deny 4 fee patents to _ 
: competent - ‘Indian applicants, as © 
~ short, the “withholding” power es- | 
tablished by sec. 121.2 merely fur- 
“ nishes the Seeretary. with athirdal- 
| ternative t to the immediate: approval - 


7 Fr Based” ‘on’ 1 the ‘Board’s ‘informational re- 
~ view of a recent. Bureau decision involving. the 


same question before. us, there is some « ques- 


tion whether the BIA presently agrees with | 
~ this: ‘interpretation of its - ‘regulations. As. 
“previously explained, however, the: meaning. 
‘of the. regulations’ is not subject to’ debate. 
And, an agency. cannot, consistent with the 
* Administrative Procedure Act, 5 U: B.C. § 553,. 

“ignore = ‘its own rules and: embark on &@ new 
“eourse> informally. Boston Edison” ‘Co. ¥. 
| Federal Power. Comm?n, (557 BR 2d (845, (D.C, 


Cit.” 1977 oe 


_ {86 ED. > 


_ individual .:allotments. . 
* addition, . the. 1948- amendment: to.the TRA. 

expressly vests the Secretary with diseretion. 
. In acting on requests for. fee patent. title, (25:. 


7 wee $488. (For an analysis of why 25. 


- al A 
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_odithough® ‘current Cee ; 


clearly authorize the. Seer etary: to 


deny fee patent applications, they - 
are silent regarding the “grounds 


_ upon which: a competent: applicant 


for fee patent title can have his or. 


her application’ denied. In. the ab- 


seuce of ‘complete rules governing 
when a fee patent application may 
appropriately be denied, we hold _ dressed ona case-by-case basis. 
that the. considerations which er = 
mit ¢ ‘the © ‘Sectetary to- withhold : Parte. Pero, 99. Fe 2d 28: 4 wth, oe 
. 1988), » cert. denied, 306. U.S. 648-. 
7 action on an application. would, m. 
"certain circumstances, legally . sup- 
port a. denial of an application. At. 
ae ‘Various times it has been. the active. 
. © policy. or the Department: to. deny. . 

. fee. patent. applications. when. ap- ai 

| _proval ‘thereof would. adversely : oe affairs, 

: : affect: the ‘consolidation of Indian. 
_ dands, As’ stated by former Acting 
- ~ Solicitor William. Je ‘Burke in a 
ace Soliittor’ S$ bad tendered Feb. 


| acca there. are ‘other: factits iin com- 


= petency. that. m2y.. legitimately | be eon 
Sidered,. and. have been considered, by. the | 


Secretary in ‘deciding whether ‘to issue’ a 


~ patent..in. fee. Thus, it hag.been estab-— 
lished policy to consider whether the issu- 


ance of the. patent would adversely aftect 


"38 Support for use of this ‘stenaaia’ is found; | 
among other Diaces, in the: Indian. Reorganiza- ; 


tion .Act.. One. of. the “provisions of, this Act; 


ee. which was enacted to. curtail the allotment. 
system - and. bolster tribal governments, Was. 


a conversion e trust, lued. to a 


‘fee status will of course result j in-a 


diminution of EF ‘ederally. protected | 


Indian. land. The extent to which: . 
any proposed _ conversion | Ww ould 


result. in such adverse effects on 


~ other Indians or tribes that the See- " 
-petary ry should. not approve it is a. 


question _ which can - only - be. ad- oe, 


Another standard i 1s ‘found i in | Be 7 


CO: Phere, the e. Appeal none: 
stated: 


7 by the Secretary’ i is : not ‘mandatory ‘upon = 
his being satisfied that a trust allottee is 


competent and reapeble | of managing, ‘his, : 





> EUdader. Section 349 [25 U. 8. 6. 13 iti is: sob! 


vious that: ‘the. Secretary. of: ‘the: ‘Interior - | 
patent in fee simple: to a: trust: allottee 
oe selection filed by. the State. of Alaska 


; allottee is ; dombetant and éapable of eae ; 
aging his: or-her affairs, but. also that it — 
_. would be to.the best.interest of-the allot-. 

tee for the allottee to. become emanci: . 
pated from ‘the. exclusive jurisdiction of : 


the United States and become‘subject. to’ . 
the laws of: the state in which he resides. 


* 99 F. 2d 34-85. 


the consolidation of Indian lands. ee 


We aeTee . that it is: a valid con- 


iseioe for: the Secretary to de- 


termine whether issuance of 2 fee. 


‘patent is is In ae Lael interest of the ; 


the indefinite extension of the trust period foro = 


25. U.8.C.. § 462. In. 


: Us S.C. § 872 need not ‘be aonee nied as 3 iiandat." 
ing: the issuance . of. fee patent ‘title upon a 
_ Secretarial. determination. of: ‘competency,’ see. 


Acting Solicitor Burke’ 8 platen: eupra at 61 - 


OLD. ‘801-802. ee 


Indian ‘applicant, To issue .a, fee “ 
_.. patent under the’ Secretary’ s discre-. 
ag tionary authority when: such. action — 


ig not in the best interest of the 


@ Tadian applicant would be: wholly . 
- inconsistent with the Department's 


. Adneiary obligations as trustee. 
Implicit i in the above standard i 1s 


4 recognition that the owner of a trust 
patent enjoys ‘only those property | 
-» rights specifically © conferred. by 
Congress. We summarize these to.be 
- aright to present use and. occupancy _ 
_. of the land, “protected: by Federal 

oa supervision, and a futtire right to ~ 
fee patent title if and when the tr ust 


- ‘Status ¢ of the land 3 is lifted. ; 
Unfortunately, factual shgeesamn 


= ings In the administr ative record be-- 


. - fore us ‘render ait exceedingly diffi: 
a cult, to. evaluate the. “merits of, ‘the 


i Bureaw’s, action, in. this’ case.. The 


a only reason given by Richard, Tall 


for wanting fee title to his. trust 

| ‘lands 3 is. that such: title will 4 improve: 
__ his ranching operation. He does not 
: “state: how. Mr. Tall does make it 
e ‘clear that. he has No. desire’ or inten- 


‘tion to sell his lands to the tribe. _ 
2 On the other: hand;: the. record 
ihowa- that’ the’ tribe ‘was’ given 


7 eek Spparedhity to ‘voice objec- ! 


Hea) Ve Reae 2 


~ over. 3 years a ago, prior to their ap- _ 
_ proval: by ‘the “Area, Director. No 
- objections or offers to purchase re- 
- spondent’s trust lands.;were sub-. 
3 mitted. Nor are there any: objections | 


‘ a “that. the" 
should, for: any reason, be denied. - 


‘But -for.. certain: equitable ‘an 


Ae other considerations, t this i is: the na- 


‘ "DECISIONS. oF. ‘THE. DEPARTMENT OF THE INTERIOR. 


applications. ae upereMreae ee pe ee SS 

14'The BIA ‘did correctly” otiserve: thet. this os 
| ‘case involved | legal questions appealable to 
‘the Board by reference to “such” ‘appeal. 


ture. of. case which should sdoaitity 


7 be. referred. for an evidentiary hear- 
ing. pursuant - to 43. CFR.4.361(a),. 
although no. party has urged . the 


necessity: of a hearing. Richard Tall - 
has: been’ waiting. well. over 3. years — 
for a final decision. from: the- De- | 


partment on. his: applications, ‘He i is 


now 60 years. old_and is surely. en- 


: titled to a final decision’ at.once.if | 


possible. Further, i in. the absence, of 


‘published, guidelines - Or. rules con- 


cerning. when a, fee patent, applica- | 
tion may appropriately. be. approved 


or disapproved, the yalue.of.a.hear- _ 
ing in this case is somewhat, dimin- 


ished. Lastly, while Tegal questions 
have arisen in the context of this ap- - 
peal, the: Secretary’s’ power to ap- 


prove fee patent applications is, _ 
pursuant to statute andrulemaking, ~ 
discretionary: Exercise of this digs 
cretion ‘has been delegated. to Bue 


reau “officials, not the: Office -of 
Hearings and Appeals. Except:upon 


special delegation from.the.Secre- 


tary, the Board is not. authorized to - 
review discretionary decisionmak- 


ing of the BIA. See 43.OFR 4.1(b) 


(2) ; 4.351; 4.358; 4.361(b); and 25 


CFR. 2.19. = Under: the circum- 
-stances,. we. ‘shall ha eal of this . 
; matter. . 7 


- Based on ‘a contplotia’ review | of . 


the administrative record, including _ 
the arguments of the parties, andon = 
the Board’s understanding of the — 
applicable law: and regulations, we 
| hold that" Me was not error r for ade é 


rights in the decision | of the Acting Deputy a. 


Commissioner. 


188 LD. | 


fo) e783 api ig eta 


| Burean oF “India: “Affairs to. ap: 


prove: Richard. Tall’s fee: patent ap- 


plications. Such holding is based, 
inter alia, on a finding that such. 
action i is adverse neither to Mr. Tall 


“War, Puna Homiow, 
= We concur: 
Thies Ae 


7 oe : Administrative Judge. = ae 


7 Merona J. Sapacu, -— ao | ce 
. Searrorney ee 


DEAN ‘TRUCKING €0,, “ING. 


. ex 1 IBSMA 229 fe See 
be Decided Séptotaber 4, 197 9 


| Revers sed, 


“DEAN TRUCKING: ©0.; 
ns September 11, 1979 


cA ‘Surface Mining Control and Recla- 


“ mation Act. of 1977: Spoil and Mine. 
‘Wastes: Valley and) ee . 
Bills. ee as 
| neds he. Oglala Sioux ‘Tribe, all ane ta ‘tact. that an sopeice may. have: be- 
evidenced by its response or lack 
thereof to the subject applications, . 
| Therefore, ‘pursuant to the. au- | 
thority: delegated to the. Board of. 
. Indian Appeals under43 CFR 4.1, . 
the decision of Acting Deputy Com- | 
missioner of Indian Affairs, Martin. 
adie Seneca,. J r., dated Oct, 27,. 1978, 
is affirmed. This decision i is 3 final. for | 
‘ug ‘the acieane® : | 


-gun. constructing @ fill which obstructed, i 


interrupted, or. encroached upon a natural. 
drainage channel or natural. stream. chan-. 
nel prior. to. May 3, 1978, may not: excuse 
the operator from ‘complying with federal. 


requirements - ‘for: a “valley fill. “when.:he 


subsequenily | continues | -eoustruction ; sot ; 
wera aul. SMa ee ee 


Q. ‘Adiministrative Piodedutes ja 


of Proof—Rules of Practice: “Appeals: - 


Burden of Proof—Surface Mining Con-. 
ee at 2 tro] and. Reclamation ‘Act of 1977: Aa. 
na ministrative Procedure: : Generally — . 


- Oief Administr aide Judge | | 


. In review. proceedings: of notices of yio- 
visas lation. and cessation orders, the burden of 

i a going forward to establish: a prima. facie. 
. _: éase rests with OSM and the ultimate 


burden of. persuasion 1 rests with: the. ap- : 


Plicant for review. 


ee APPEARANCES: ‘Billy’; J ack- a 
Be a Esgq., 7 Office | of the Field Solicitor, : 
re Charleston, West Virginia; Shelley D. 
ae Hayes, Esy,, ., Office of thie Solicitor, and- 
Marcus P. McGraw, Esq., Assistant : 
eo ‘Solicitor for Enforcement, Office ‘of the 
- Solicitor, Washington, 1 Be., ‘for appel- 
ae S: ‘lant, ‘the Office of Surface Mining 
: Kppeat by the Office of Surface Mining 


, ‘Reclamation, and Enforcement; Carl E. * 
Reclamation and Enforcement (OSM) 


: = MeAfee, - Esq., 32 ‘Norton, ‘Unginis, 4 for 
from the: amended decision of Adminis. 


trative Law Judge Tom M. “Allen, 
_. dated April 12, 1979, vacating three 

 Motices | of ‘viclation. issued by osm... 
pursuant to the Surface. Mining Con-- 7 
trol’ and Reclamation Act of 1977 
oe te (Docket ‘Moe... cH 8-12-R and. CH | 

Ate eee : | 


appellee, Dean Trucking. Co,, Tne. 


_ OPINION BY THE InrERIOR iB 


BOARD. OF S URFAGE. 


| MINING AND.RECLA MA TION 


< APPEALS 


This ease. was 5 originall ly: bus 


a : Poe thie Board. as.  IBSMA. 9A. On. ; 


os 23, 1979, in Deon Trucking 


Co. Ine1 TBSMA 105, 86 T.D. 201 


~ (1979); ‘the ‘Board rémanded the. 


- case to ‘the ‘Hearings Division’ to 


allow the Administrative Law. 
Judge > (ALS ). tow make adequate. 
ER Therefore, we reverse.” 


: findings of fact. 2. 
On Apr.12; 1979, thé ABI jesiied 
his “Amended Final Decision.” In 


-it-he-vacated.that part of his Nov. 


28, 1978, decision: entitled “Discus- 


“sion, E Findings of Fact.and.Conclu-. : 2 
Of spoil j in-valley or head: -of-hollow ~ 


fills At the heari ing before the ALT - 


sions of. Law” and substituted an 
“amended decision in which he. re- 
‘affirmed his: holding that violations 


Nos. 2. and 3. of Notice-of Violation: 


: No. ve 8-I-18-3, relating: to failure to. : 
or in the interim regulations. “Vale 


‘have perimeter markers and a sedi- 
‘mentation pond, were “properly. is- 
sued, In addition, he vacated: viola- 


tion No. 1 of Notice of Violation - 
“No.:78-I-18-3, Notice of Violation | 
No. 78-I-15-8, and Notice of Viola- — 
‘tion No. 78-I-15~ 6, all’ se 2 


to the fill. created by. Dean. a 

-On- May 14, 197 9, OSM. filed al 
timely notice of ‘appeal seeking re- 
view of. that part of the AlJ’s deci- 


sion. which vacated the violations. 
relating to the, fill. On. June. 18, 

1979, OSM. filed a brief. Dean. filed 
a brief. on July 30, 19793 this brief. 
was 27 days late and has not been — 
accepted by. the Board. See 43 CER 


4.1978 (d). 


- The factual and proved ie back- 
round: surrounding. the notices of- 
violation involved in this case were — 


set forth in the previous Board deci- 
sion. and need not be repeated. 

» As. discussed below, the ALJ 
held in his “Amended Final Deci- 


sion” that “the preponderance of 
the evidence shows and f So hold 


_ DECISIONS ‘OF, THE. DEPARTMENT 


: ee 18, make. as follows: 


OF. THE INTERIOR 86 ED. es 


“alate the area, in question was. not : ay, 
"valley or head-of-hollow on Aug. 2, 
‘1977, May 8, 1978, oF at any. +: es 


after May 3; 1978, ‘as‘defined ‘in 30° 
CFR 710.5. » (ALS ’s decision: at 8). 
We find this holding to be j in error. 2 


“Disoussion’ 


OSM: cited Daa’ for violating 30 | 
CFR‘ 715. 15(b) relating’ to disposal 


Dean contended’ hat it ‘was not dis- ~ 
posing of fill’ in‘a valley; °° 
“Valley” i is not defined ‘in the Act 


ley fill” and “head. -of- hollow. All”? 
are defined for purposes of this ap- 
peal in 30 CFR 710.5 (42 FR. ” as 


1That | réguiation, ° 
ject of a consolidated lawsuit | challenging 


Mining» Methods, 


in’ the uppermost reaches of a hollow. where 


side slopes of the fill measured at the steepest — 

- point are greater that [sic] 20° or the profile te aes 

of the hollow from the toe of the fill to the top... 

In fills ‘with less. - —_ 

than. 250.00 cubie yards of - ‘material, as- _ 
“gociated with contour mining, the top. surface ee ae . 
. of the: fill will be ‘at the elevation of. the: coal ae 


of fill is greater than 10°, 


inter: “alia, Was: ther ane eS 


the interim. regulations. On ‘Aug. : 24; 1978, 
Judge’ Flannery: left 30. CFR. T15. 15 (b) rors thes pact 
force, but remand[éd]. the regulations: to the | 
Secretary for reconsideration in light-of the 
March: 1978. report .[an. update of Skelly. i nes 
Loy, _Environmental..Assessment of: Surface 27° - 
Wead-of-Hollow’ Fill and. 
Mountain Removal, Interim Report. {LOTT) I 
In Re Surface. Mining Regulation ae ee 
456 F.Supp. 1301, 1311 (D.D.C. 1978). On 
May . 25, 1979, OSM ‘published’ final - oe esas 
regulations establishing design - criteria for: .- 
~head-of-hollow and valley fills to be. ettectixe. oe 
; June 25, 1979, 44 FR 30610.. 7 
2 The May °25,. 1979, regulations | (44 FR 
80610, 30628) revised’ the definitions of head- 
-of-hollow fill and valley fll in: 30 CFR. 710.5 5 
.to read as follows: 
_. “Head-of-hollow fill meang 2. ‘fill ‘Structure Ss 
consisting. of any material, other than coal 
"processing waste and organic material, placed — 


7 


if 


* Vatiey #il ine hend-of- polio fit means ; 
- “# structure consisting of any materials 

. other than waste Placed sO as to encroach 
upon or obstruct to any. degree any nat-— 


ural stream channel other than those 


to. the upper:surface in. a manner’ to pra | 


oe stability. ae 


: (a) (8) and by the definition of. val- 


- paragraph. (b). of this section. 


a There’ is. no question, that: Ean: 
oe was s involved i an disposing of spoil 





FB, N. Gon daned 


_. Beam. -In all. other head-of- Ratiow? ‘fills, the e 
_ top surface of the fill, when completed,:is at .- 
approximately the same elevation. as’ the ad- 
jacént ‘ridgeline, and “no: ‘significant: area of 
~ natural: drainage occurs Bran the Alt: draining 


into the: fill area.. 


. “Valley fil means & fill seers consisting. 
of any material other than coal: waste and 


organic. “material that: is placed in. a. valley 


to. the top. of the. fil] is. gr eater. than 10°. an. 


3 ‘The language of 30 CFR 715. 15 (a): (8) has: - 
a ean: deleted from. the. ek 25, 1978, a 


tions. 44 FR 80610, 30629, 


“DEAN. TRUCKING CO.,. INC. 
ce 11, 1979: ‘ 


: the existence: of a ‘natural stream’ 
“BS: defined. in. 80: CFR. 440.5 and a. 

review of the photographic evidence Ss 
; presented by. respondent — ‘clearly 
shows ‘the ‘impossibility. of. such a 

natural stream channel’ or even a 
natural drainage channel” (ALJ’s 
decision at 7), there is ample evi- ac? 
— dence to show that OSM carried its" 
burden of going forward to estab- 
lish a prima facie case as to the . 
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om dat inining. ‘operation ae thab 
this material. was being placed mM. & 


certain. area. , “Since there is no re- 
quirement, in, 30. CFR 715.15 (b), 30 


CER. 115. 15(a) (8), or 30 OF R 710.5 


Ininor. channels located: on Highland: areas — 
where overland flow. in natural rills: and 
gullies: is the. pr edominant. form of runoff, . 
: Such fills are. normally. constructed in ‘the 
& uppermost portion of'a V-shaped valley i in 
order to reduce: the. upstream: drainage 
“area. (head-of-hollow fills). Fills located. | 
- farther. downstream { valley fills) . ‘must © 
_. have larger diversion structures to mini- - 
_. mnize infiltration, Both fills are character- 
_ ized by rock underdrains. and are con- 
| strueted in compacted lifts from the toe. .' 
of. the fill interrupt, obstruct, or en- 
-croach upon. any natural drainage | 


The application of 30 CFR tt 15. iB | channel (30-CFR 715. 15 (a) i 8)) or, 


(b) is triggered by 80. CER 715.15 | 


“that. an area. being filled be pro oved — 


to be a “valley”? i in. order that the 30 


OFR 715.15 ( b) requirements apply, _ 
the question. is whether the material 


Was: placed, in an area that would 
qualify the fill as a valley fill pur- 


suant to 80 CFR 715.15(a) (8) and. 
‘the definition of: valley fill in 30- 
CFR 710.5. ‘That is, did. any portion | 


jn oth er words, was the fill material - 


- placed: so as to encroach. ‘upon or. 


_ ley'fill and head-of-hollow fill. 30. © 
OF R:715.15(a) (8) (42 FR 62683" 5 
(Dee. 13, 197% D) reads as follows: 


‘Tf any portion of the an ‘interrupts, 7 
obstructs, or encroaches upon ary natural : 
drainage channel, the entire. fill is classi- 
_ fied as‘a: valley [fill] or head-of-hollow fill : 
and must be: designed: and: constructed. in- 
accordance with ° the. ‘requirements | ot 


obstruct. to any. degree any natural 


stream. ‘channel. (30° CFR 710. 5) | 


- Despite. the fact that the ALJ 
stated that OSM failed “to establish 


2 


validity of. the. notices. See, 43 CFR . : 


AATTI (a). 


“Ronnie Wise one oe: te OSM . 


reclamation. specialists who ee 
_spected the operation, testified that — 


where side slopes of the fill medsured at. the. 
steepest point are greater. than 20° or the. 


profile. ‘Of: the. hollow. from. the toe. of the a ee 
the mouth of the area, in question. 


and that. fill was being placed be-~ 7 
hind the dam. — 11, 32-88). He 


Dean had constructed. a dam: across. 
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: aise stated that on. - Aug. 3, - 197 8, 
_ cwater.was flowing into the fill area 
: toward the mouth, of the. ‘area in. 
question. (Tr... 64-65). Jack Spa- 
daro, a mining engineer with OSM 
es experienced j in reviewing the design 
and construction - ‘of. valley fills. ‘in 


surface mines,. ‘testified, after exam-— : 








ining: “Applicant's Ezh. OS aes 


_ graphical. map, that the crest; of the | 


ridge was at. approximately 2,000 
feet that’ the. valley fill was at. 


about 1,800 feet; that the slope was 


inward ‘towatd tha valley fill; and 
_ that.all drainage in the area would” 
be toward the ‘valley fill (Tr. 88). 
| When asked how he would deter- 
mine -the existence * ofa natural 


eg stream channel, Spadaro responded. 
that he would. examine a topo-— 


graphic map ‘and’ “determine from 
that where the water would: flow 
and: if there was: .any- significant _ 
watershed. “contributing drainage, 
he would say it was a natural drain- 
-way or natural water course (Tr. 


97). When asked, “Does that water — 
fFOSM’s photographic Exh. -R-9- 


A] indicate that -water is. draining | 
into that fill area ¢ 2” he answered, 
"es : (Tr 98). ee 


One ‘eross-examinatign': ‘Spadazo 
= téctified: that.the.area ofDean’s:op- 


eration : depicted. in-OSM’s: photo- 
graphic Exh, R-9-A would:not.fall 


within the exception in the defini- | 


or “encroached upon “any: natural’ “drainage 


tion of valley fill for minor chan- 
_ nels located on... highland. areas 
| where overland flow i in natural rills 
and gullies is the predominant: form 
of. runoff. ‘He considered. a. natural 

vill or:gully to be only’a few feet. 
 desp. (Ti: 99). “When, questioned 
further whether he would: consider. 


DECISIONS. OF, THE ‘DEPARTMENT: OF. THE INTERIOR 


[86 ED. 


BOA to” 


"hate he saw.in Exh. 

be... natural /stream,., ‘Spadaro 

stated: | | a to 
“Ae Yes. ees : 


—-Q. Where does it flow to?” 
A. Tt: flows downstream to the bottom 


: portion, coe Ff 


Qe A: thought you. said it een a flow. 
AN At’s® packed up}. but: it: would: under 
ordinary conditions flow. Sate 
Q.. Where did it come from?” se 
AS Tt. came from the watershed above | 
the fill. | 


(Tr, 100). oe nia? 2, 
Bane The. pes ‘of oe ‘osm . 


“witnesses, cited. above :and--its’ ex- 
hibits (especially. Exh: ROA and 


: 


R-9-F): establish. that: the fill ere- 


ated. by. : ‘Dean | interrupted, “ob- | 
structed, or encroached upon .a nat- 


: ural: ‘drainage ° ‘channel .or stream’ —- 
 channel.t The fact. that Dean may 


have begun. constructing a fill which 
interrupted, “obstiticted, “or en-— 


-croached ‘upon a ‘aati: drainage 
or. natural’ stream channel: prior. to. 


May 8 8, “1978, does not. excuse’ ‘Dean 


from: complying: with: ‘federal re= 7 
‘quirements: ‘when: it: ‘subsequently a 


continued ‘filling actions in August 


_and: September, 1978. Dean’s- dump- ’ 
ing of. fill: behind. the. dam:was an 


intereapton,.. betta OF “en 


47The ALIS ‘decision ne ‘sy ‘seems. oo. con: ay 
fit the: ‘existence: of. evidence to’ ‘BuDpOrt a 
finding that Dean’s fill interrupted, obstru cted,. 


channel” when. hei stated+=2.".:.. 
_ “The. fact that. cwater may.., have: been, flew 


ing from the impoundment shown-in Respond: 
_ entis” 
alter the fact. that. UO | ‘sufficient proof eaisted oat 


Exh: 9-A. (Lr. ; 31-82, 64-65) doesnot — 


that Avater: was flowing intot: this. ampound=. 
ment from the area above the highwall shown 


in Respondent's. Han. §-A, other than. when 4t 


rained,” “which was “admitted. ‘by: ‘Applicant 
(Tr, “114-115) and which ‘would be obvious: to: 
anyone looking at the. area.’ a (Italics added. a 


1) ee a STATE: 


Spence: thin: thie 1 meaning of. 
the. regulations. Tei is. the: ‘intent ‘of 
sec. 715, 15(a) (8) that all fills that — 


encroach upon or obstruct any nat- 


ural ‘stream. ‘channel, other’ than 
~ those channels on highland areas. 
such as‘ natural, rills and. gullies, 
tee meet. the requirements: set: forth: in 
sec. 715.15 (b). See 42 FR 62648, 
“Comment i ees 138, ir), and 


80 CFR 710.5. 


ultimate burden: of. _persuasion.® Tn 


‘fact, the testimony of Aubra Dean, 
an. officer, in ‘the company, ‘yather 


| than’: “rebutting, served to bolster 


OSM’s showing that the fill, was be- » 
ing constructed in a natural. drain- | 


age channel. (Tr. 101, 114-15, 117 ). 


_ For the above-stated reasons, we 
must: conclude. that while Dean had - 
begun itsoperations, prior to imple- os 

| mentation. of -the interim. Tegula- . 
“tions and -had partially filled the . 
valley-a at the time the OSM | inspee- | 


648. CRF 4.1174 (b) states that in proceéd- 
‘ings: to. review. notices of. violation the. appli- - 
eant for review. shall have the ultimate purdoe 


-of persuasion: 


OF “ADASKA. Vs “DANIEL. J JOHNSON 
September 11, (1979 


of Dean in. August — 1978, | 
subsequently, ‘Tesulted ‘in ‘the’ fill 


“42.TBEA. week 2) 


Ad 


tors frst visited the sites the diction 


interrupting, “obstructing, or en- 


: croaching upon a natural drainage | 
channel | or natural stream, channel. | 
: The ALJ g decision i is reversed aS. Bs 


to: violation Ne 0. 1 of. Notice: of -Vio- 


lation No. 78-118-3, Notice of Vio- 
lation No::78-T~15-3; and’ Notice of - 
. Violation No. a 8115-6, | 
- It is also ela? ‘that. while Dead ees 
- may, have been complying with the ae 
| requirements of its state permit: in 
constructing the valley. fill, it’ was 
not. in compliance with the, federal 7 
| requirements, As-we held i in Cedar . = r 
Coal Co.;1 IBSMA 145, 86 LD. 250 ~ : 
| (197 9)5 compliance: with state min- ~~ 
rt ing permit, conditions does not. ex: | : | 
- cuse noncompliance - with the initial = 
federal performance standards... 2 0s 
fa): The prima: facie: case: having © ae” 
| bes: established, Dean failed in its. 


ne Won A: Tewni, we so . 
@ ies Administrative J udge.. fe 


-Tranainn e. ‘Banas, a 
» Administ ‘ative J ud ye ae 


“Mave 7 Mirnrn;: vey 
» Administr trative ed ud igee “e 
| DANIEL J OHNSON ae tage 


ape She 


Decided Septomber Ut, 1, 1999 


ore froia ‘deaidion of the Alaska - 
State: Office, Bureau of. Land Manage- A, 
ment, partially rejecting state _ 
‘tion - 
A-060527. 


 ealieesiont ~-A-050580 - 


‘Remanded. 


4: ‘Alaska: Land Grants and Selee- ~ 
tions: --Generally—Alaska: 


tae © OSM inspector, “‘Rounie’ Vickers, ‘testified | 
_ that the fill was only 20 to 25. ‘percent: com- 
plete. on Aug.-3, 1978° (Tr. °62).On the other _ 
‘hand, Aubra Dean testified that two thirds of | 
the fll material was in the ‘hollow. by aol & 

ed 1978 so as, ig 


and. . | 


re ee 


Native oo 


; Alloiments—Appeals—Contests . or 4 
Protests: : Generally—Rules - of be 
7 tice: Government Contests—Rules, of 
a Practice: Private Contests 
7 “Where there i is a. conflict between + an: ap 
‘plication by the State of. Alaska. to. select . 
~ land under. the Alaska Mental Health En-- 


_ abling Act ‘and an application by an. 
-» Alaska Native: for allotment under’ the 


Act ‘of May 17, 1906, and it appears. to 


. the. ‘Bureau | of Land: Management. that . 
ee the Native applicant. has met the require- 
ments for patent, upon notice of this de- © 
termination the State, if dissatisfied, has. 
an election: ‘of remedies. It may initiate | 
© ay, private contest, proceedings. to. prove lack . 


. of qualification on the part of the Native, 


or it may appeal ‘the determination to the 3 


‘Board’ of Land Appeals. Tf, on appeal, the 


“Board concludes that the Native’s apphi- | 


cation is deficient; it: will order the in- 


stitution of Government contest proceed- 


_ ings. If, however, the Board affirms the 
finding that the requirements of patent 
have | ‘been met, the “State. will have no 
_ further administrative recourse. Where 


the. State had not prior to its appeal. been 


afforded: notice of. the: election, it: should 
be afforded’ an ‘opportunity. to make such 
election. . 


2, Alaska: sane 
lections:. “G encrally—Alaska: : 


A: selection. filed by the State ‘of Alaska 
is. subiect. to prior valid existing. rights 


of Natives, irrespective of: whether: the . 
State selection was filed pursuant to the - 
Alaska. Mental Health ae Act. or 


the Statehood Act. 


| “APPRARANGES: ~ ‘Thomas. a 
‘Meacham, “Esq.; Assistant. Attorney ~ 
Alaska, further. selected: the: land 
: (A-060527 ) pursuant to the. Alaska 
- Statehood Act, - 72. ‘Stat: 839,. a 
aménded, 48 USC. ‘Chap. 2, 0B 7 

“G9%8); 


. General, Anchorage, Alaska, for the 


‘State of. Alaska; “Frederick Torrisi, a 
- ‘Esq. Alaska: ‘Legal Services. Corpora-- 
tion; Dillingham, Alaska. for t- Baniel. 


Johnson, 


DECISIONS: or THE ‘DEPARTMENT OF THE INTERIOR 


homestead | entry, ~A-52822,.. 
on Aug. 15,1960. The homestead. 
entry failed and. was closed on: n Ang. 
12, 1966. : | 


Land rant’ and’ ‘Se- 
Land — 
> Grants and Selections: Mental Health 

7 Lands—Alaska: Native Allotments” 


OPINION BY 
- ADMINISTRA TIVE JUDGE 
FISHMAN | 


IN TERI OR B OARD™ 
OF LAND APPEALS 


The : State- of "Alaska, hag: ape 


‘panied from a July 6, 1977, decision 
of the Alaska State Office, Bureau. 
of Land Management» (BLM),. — 
‘giving tentative approval to the: 
allotment. application of. Daniel : 
Johnson. and. withdrawing prior 
- tentative approval. of | “the State: 


of Alaska’ Ss selection application | 
for the: same land. | 

The. State of “Alaska’s S ‘selection 
application A-050580 — (filed _ on 
Nov. 11, 1959) was amended on 


Aug. 16, 1962, to include the land 


here in issue, lot 8, NE 1/4 SE 1/4 


sec. 6, arid: lots 1: and:6 see: RTE 
N,, R.- 11: W.,- Seward: ‘wetidian. 


Thesé lands ere also included i in a. 


* filed 


On Apr, 18, 1979, ‘the Hirean of 


Indian titans filed Native. allot- 
ment, application AA-7 597 for 7 9.18. 
acres for lot 8, NE 1/4 SE 1/4 sec. 
6, TUN RW Ww. Seward merid> 
lan, on behalf of ‘Daniel J ohnson. | 

- Johnson claimed use“and: occupan: - 
ey from May 1957 for fishing 
ing, trapping, and berrypicking. 


On June 16; 1972; the State. of 


186 LD... a ; 


;bunt- 


ae _ 7 eo “STATE. OF ‘ALASKA’ we DANIEL’ JOHNSON” 
Ree OF = 2 Benen 11, (1979 | ‘ 


CFR. 4 450. ‘The decision. usther ca 
stated: | 


ae BLM field renee ‘filed 3 in J an- 


o ~uary 1973, states that a cabin was 
found on the Jand but that there was — 
no. verification of use: The. report 
also ° contains, the, following find- 
i ings: i a 


om the applicant. has: been using. the land in 


ce: : the. recent: past... | 
. The » appiteant’s use prior to the home- oe, 
% The decision also advised the ‘State 
é of its right to appeal to. this Board. . 


for § an slloteent, and ‘the applicant's 1180 - 
_ during ‘the. time: the homestead’ was of” 
record could not qualify.as legaluseand 
mt oceupancy. since the use was: ‘not. poten-. 
tially. exclusive. However, since thé ap- 
licant lives near the tract, it is as sumed. bk ” 

. tee the ‘applicant has made legal useof g iny Qs, 28 IBLA 83 (1976), that the 
the. land since the time, the: ‘homestead | 


i failed.” 


7 cant be granted. the tract FO, aw 


- cabin was on the land. 
~ Based on. this information, BLM 


held application AA-T 597 for ap- ; 
proval, reserving. eoal, oil, ‘and gas 7 


to the United. States. The decision’ “since selection application A=050580- 


a appealed from also held for’ ‘rejec- 7 was" made pursuant’ tothe “Alaska: 
-. tion State, selection A-050580 allow- 
ing the State of Alaska’ 30 days to. 

~ fnitiate a private contest against the ~ 


: allotitient ee ea to 043 


“Several grounds, 
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= Failure. be the ‘state to. initiate’ a ‘ptivate: 
oe contest within: the time indicated ‘above 
: will, result, in: the Native allotment: being 
oe kee ae a Ye approved, the. tentative approval being - 
modified: in part, and the. State. selection. 
Based on. ‘the ‘evidence. on. the sound - being rejected: as to the lands'in'Mr. J ohn- =: 
- son’s. allotment: application:: This. ‘action | 
ne will become final without further: hotice: : 


The State of: Alaska appeals on. 
‘First, Cin asserts, 
ei iting s tate of Alaska, J ohn. Nusun- 


ns burden. is on. BLM to initiat te its own” 
i -contest proceedings | against the. 
; later-filed Native allotment: appli- 


Fate a oe is | 2 £ : ze A sh ae : | 2 an 
“phe examiner’ ‘assumes ‘that the. land e ‘State may. appear 


7 was. open and. recommends that the appli as an “interested party. ‘The State. 


| | contends that a ‘BLMinitiated: con-_ 
: In response. to BLM’s r regque est for test with a full evidentiary hearing 
= 4 ierthor information. bearing on ap- is required fora determination-as'to. 
-... plicant’s use of the land, five wit: 
~~ nesses, including the allotment.ap- — 
plicant, submitted statements.. The | that unless and until the’ Native al- 
owitnesses indicated that. they. had 


| ” geen.the. applicant, use the land, that. 


whether the applicant: established a 
valid claim. The State maintains: 


: lotment: -applicant’s | claim: is- sus: 
“tainedin a. BLM contest proceeding z 
“the: State’ 3 Mental Health [Alaska 


ery the applicant. had a. family when Us- 


‘ing the land, that, the land was ‘used. Mental. Health | ‘Enabling. Act, 70. 


om fp perrypickin; o,. wood. gathering, —S Stat. 709. (July | 28, 1956) ] grant ‘Se 


-. and food gathering, and. that ay, jects applications stand as. prior- 
| ee oe Ted: applications, thus: segregating. 
the land ‘from: later appropriation 


by [the allottnent applicant]. 19° 


The. ‘State further. argues. “that! 


- Mental Healt th: Enabling’ Act, su. DT Oy, 
and. regulations ‘thereunder,’ 


there: 
eould: be nothing “tentative” about 


BLM’ Ss ‘8PPE oval. Of: such. selection 


7 44 1: 


i) ee 


and ihe State’ S equitable title to the 
land vested: absolutely. Therefor @, it. . 
is argued, BLM.was without: power: 
to. subsequently modify the approv- 
_al granted the State on Dec. 1, 1966. 
‘The State’s final argument is.di- - 


: rected: to. the weakness. ‘of evidence 


Pai upon which BLM. held for approval : 
applicant: J ohnson’ Ss. allotment APs, 


plication... 


We shall tr eat on oft these argu 
: .., allotment. application _ and_ be ‘‘ 


forded: ‘an opportunity » ‘to set ‘for th 
its position” on’ whether: the ‘ocet- , 


| a ments j im. turn, 


peal J ohm Ni wusum ginya, supra, does. : 
“not ‘support ‘the proposition. for. 
. which appellant. has cited that. ‘case, | 
7 namely. that the. Department. aust, ; 
7 initiate. a contest: even: though BLM. 
‘may be fully satisfied that the Na-_. 
. tive applicant: has fulfilled-his. opi: “ 
of Was: adverse to the ‘State j in that. it 
~ “Fhe Board i in State of Alaska, at , 
a TBLA 309, 812, £ 313 a 8), Sipled 


- gation under. the. Allotment ‘Act. 


. : that, 


the requirement that a Native allotment. 
- eannot be summarily. rejected without.no- -. 
; tice and opportunity for, an oral: hearing; ae 
- the Board directed that BLM initiate a i 
Government “contest proceeding against “ <r app eal to this Board. The. conse- 

- the allotment ¢laim,. *.* * ‘This: ‘resait” 
flowed: exclusively from ‘the: Board’ S. Con... 
clusion that BLM had erred in. finding: 
that Nusunginya’ s. evidence. Was: ultimate- . 
iy. ‘sufficient to prove. his qualification to, 
the: satisfaction: of the: Sécretary. It aid 
not hold; and may ‘not be ednstrued: as - will have no: further. administrative : 
holding, that. BLM must bri ing a ‘Goverh-: a 
ment: contest : in every: case. where*an ales 


-lotment, application. was ‘filed. later. than | 


| the State’ 's application f for the. same land, 
7 Footnote, omitted. le ee : 


o " DECISIONS’ oF Tam ‘DEPARTMENT ‘OF THE: INTERIOR 


| othe Nusinginve, ‘supra 198 3 IBLA’ gai 

the Board. held: ‘that the evidence: ‘of: the-. 
- allotment, applicant’s. compliance was not. 
| “satisfactory. to. the Secretary of the In- a 
= terior,’ ee although ‘it was deemed. satisfac- . 
tory to BLM. ‘Therefore, ‘the’ Board. Te. | 
~ versed the BLM ‘decision, and because'of — ne 
a supra, the State has an. election of” 


remedies... ‘It. may. either initiate ‘a 


186 I. D. - 


“The question ultimately 1 ed by : | 
the State’ s first: ar ‘gument i is “whiether. | 


it was afforded’ a. ‘proper “opportu- ue 


nity: to participate. in the. BLM de- 
termination. In V atalia Wassillicy, | 
17 IBLA 348 (1974) , weheld that — 
the State's g inter est. in its. selection | 
application - was adverse. to. that of a. 
Native allotment’ applicant and that 


athe ‘State. should be» served’ with | 
“copies of documents relating to the 


‘af. 


pancy of the Native would ‘be suf- 


» ficient. to. pre event, the State’? Ss ‘selec. 
tion. rights: fr om. attaching to 2 


land. ” Td. at. 352. 


The decision of ie instant. case 


advised that the allotment: applica- | 


tion was held for approval, thatthe 
+ selection: application | was: held: for 
rejection dn® part, and" ‘that: if the 
State” failed to" ‘initiate a ‘eontest: mo 
within the time allotted, the “action we 
will. become: final. without, further, uae 
notice.” Me ge OES «oka reat Pees 


; “As? we sobseived in ‘State of Alasha 


pr ivate contest: (48 CFR’ 4.450— -1), 


“quence of the latter action, with‘an ” 


enstiing’ decision “by' the Board, 1s 


that no further appeal will’ jis. in - 
this, Department, the administrative : 


remedy. is exhausted; and, the, ‘State. 


recourse if the: ‘Board’ ‘Afirms | ‘the © 


; BLM decision.. But, in, ‘the: elise at ‘ 


“the: necessity at f making’ a | binding 7 


444] 00 vonyh 


— slécion: ‘between - oe Sane B- 
-. contest, or. (2) allowing. the decision 


a to become final by the expiration of 
BO days and then’ appealing; agree- 
ing sub silentio to be bound by the. 


Board's. “determination. , “Th. other 
, words, if; in. the circumstances, the 


- Board. should find. that. the Native | 
allotment is proper ‘for allowance, 
the State would haye 1 No further Te- 
a3 course before the Department. 2 - .. 
[2] The State’s second argument. 
= attempts. to draw a distinction” be=. 
tween the: effect: of» approvals. of . 
State. selections: -madé wider: the - 
Alaska Mental” Health™ ‘Enabling 


= Act and those made. under. the State- : 
no a hood Act. See. 202(a) of the Mental’ 
Xe o Health Enabling Act: provides: got Ay 


“See. 202. (a)- THe: Territory’ of seas 
is’ hereby’, eranted: and: shall: ‘be. entitled: to | 


select, within. ten years. from: thie. effective é 


es acres’ from the public lands of the, United 


appropriated, anid ‘preserved. at’ the ‘thine ; 


of. their: ‘sélection + Provided; “That “noth: 


ing. herein contained shall affect- “any. yalid™ | 
existing. rights. All: lands. duly selected « 


by. the: Territory. ‘of: Alaska -pursuant™ to 
this: ‘section’ shall: be patented: to: the Ter 
ritory by the Secretary of the Interior: 


| The regulation to which, the State 


. (a: Effect of! approval: of. aeleenone. 
| ‘Following. the selection. of. lands by ‘the, 
§ State and the tentative approval of ‘such 
‘selection. by ‘the’ authorized officer’ of the. 
Bureat’ of: ‘Land: Management; “the: State 
. is authorized :to.éxecuté conditional leasés:.. 
 and'to make: conditional sales:of such, Se 
lected. lands, ending | ‘survey ‘of the ex: 
ot terior acs pene of the’ seletted area: | ‘such: ane opportunity at this time. a 
aie hecessary;’ ‘and’ issuance of. -paterit: Said:: . 


’ H officer, fuse notify: the: ‘appropriate: Staite _ thority ‘delegated ‘to. the. Board. of if 


| Sentra eee 


STATE ~ OF « ALASKA: De DANIEL: J OHNSON: 
September i, 1979 | 


- 1601-1628... 


; date. of: this Act; ‘not to exceed. one million e 


official in” * writing’ ‘of ‘his | ‘tentative’ ‘ap- ; 
' proval’ “of a ‘selection’ after® ‘détérmining | 


that: there: is. no bar to. passing legal’ title 


tothe: lands: to the State: other: ‘than: the 
need for the survey. of. the lands: or. for. ; 
the issuance of ‘patent | or both. [Ttalic 
added.] | _ 
‘The text ‘of the later. ‘regulation, - 
43 CFR 2627. 3(d), is identical; — 


both regulations provide for tenta- 


te approval of lands selected by 


the State. The ‘distinction: contend- | 
ed for simply does not-exist; and the | 


effects of a State selection. i irrespec- 


tive of the Act under which it was 
mace is stibject' to’ prior valid exist- 
ing rights’ of Natives. These rights - 


have: Beek présérvéd: by a ‘chain’ of 


legislation - beginning with the 


Organic Act ‘of May: 17, 1884, °238 Z 
+» Stat. 24, 26. Even the Alaska, Native 


Claimis: ‘Settlement : ‘Act,. 43°U, S. C. | ; 
(1978) 5. “phiéh. “X=. 
ting wished. all claims. of title based 


. ON.Use.Or occupancy. “of the. Jands, | 
“ provides at:43.U,S.C. § 1617. (1976). = 
(sec. 18): that: ‘Native: allotments, ; 


pending on the date of enactment, 
could. be.. processed to. conclusion. _ 
Thus, if J ohnson. used. and. occupied. : 
the land. according:.to the ‘prereq-- 


-. wisites of the Native Allotment. Act, 


adverts is. 43° CFR. 9999, £40), 43-U. S.C. $§ 27 0=1 to 270-3. (1970), 


ar (1966). swhich provides: 


prior, ‘to the’ State. selection. applica- _ 


1 ton,’ the: land was: ‘not: vacant, we 
: appropriated, ‘or unreserved: under | 
' the statutes) 28 5 t 


Sitice the State: baa’: not yet Been = 
afforded an ‘opportunity. tomake an 
informed. election as stated. above, it 
is appropriate: ‘that “it be: afforded . 


: ‘According o gly, pursuant to 6 the’ au- P 


¥ ments: 


| Land Appeals by the. Secretary. of 
the Interior, 43, CFR. 4.1; we: re- © 
~ mand:-the :case.to the: ‘Alaska. State _ tive: ‘Materials. 


Office, BLM; for nee ection: 


- consistent her ewith. 


| Brepenrox Fisuman, _— 
_ Administrative J udge. 


> We c concur: 


| ieee E. Hxmaons, : ie 3 
e. Administrative J udge. 


. JAN NE: Poinvexter mrs; . el 
, Mealeeatee suage. ey ee 
, “ALABAMA BY-PRODUCTS. CORP, 


an IBSMA 239 


_ proéedures: violations. 
5 NZ 826-R aud WE tes 


" Remanded,. 


State 


= of 1977: ‘State Regulation «. 


: Regardless of: whether a permittee rr a 


-mining' and- -veclamation ‘ plan: approved 7 
by. the: state regulatory: authority. ‘before . 
the. interim regulations. became effective, 
that plan must meet the feluirements 


. ; of. the regulations 


"DECISIONS: OF TH ‘DEPARTMENT. ‘OF “Tam Ww TERIOR ~ 


_ 186° LD 


2. ‘Surface Mining Control aria a, : 
mation: -Act-of. 197%: Rappoll: Alterna- = 


a Ben: syhen:; the eeclsiory scout aaa | 
ae ie _approved...the .use . of ‘alternative ma- 
terials in. place of topsoil, the alternative 
materials must be handled j in accordance 
. with 30' CFR AB. 16(a) (4) (iii). 


sae = | 3. Surface Mining Control, and Recla- | 
ties ‘mation. Act of 1977: ‘State Regula- _ 
) tlon—Surface _ ‘Mining Control and 
ae - Reclamation Act. of. 1972: Aegeol: - 
eo _ Alternative Materials _ . 


eet order for. the. sleatllatoay. authottij's a 
eae ie approval: fa. permittee’ §:use-of -alterna- 
_. tive: materials.in place-of. topsoil:to-be 
7 timely, it must. be given before. alterna-: ae 
a tive material is. ‘substituted, for topsoil, re 


oe So") aeaeasionts IO, Begley, Esq, 
. ~ Decided September Uy 1979 3 Field Solicitor . (Knoxville), Marcus P, 

.e Aepeal by the Office of Surface Mining 
a Reclamation: and’ ‘Enforcement: ‘froma 
decision by. Administrative Law Judge. | 
- ‘Torbett, ated’ Mar. 13; 1979, ,in which 
oe he ‘vacated’ two notices of. violation 
issued for alleged topsoil. handling | 
Basieet Nos. 7 


McGraw,: Esq. ty ‘Assistant. Solicitor ‘for — 
Enforcement, and Jan Chrisman, Esq,, : 


‘Office’ of “the: ‘Solicitor, Washington, 
D.C. all for respondent-appellant. Office 
of ‘Surface’ ‘Mining Reclamation and | 
Enforcement ‘Fournier a Gale, Esq, ae 
_ Cabaniss, Johnston, Gardner, Dumas & 
-O’Neal,. and J, ‘Fred MeDuff, _Esq,,. ‘for 2 eS 
7 anplnantappellee, Alabama. a by Pade = 
vets Corp.” eee ; von 


: “i ‘Surface Mining ( Control and ‘Recla,...¢ OPINION B F r HE E B OARD OF | 


mation. Act. of 1977: Initial ‘Regula- — 
~ tory. Program: Performance Requize- a 
-Regulation—Surface 7 
‘Mining: Control. and. ‘Reclamation: Bet 


SURFACE | MINING - AND 


| RECLAMATION: APPEALS — 7. 


Tp! 197 “Alabama: By-Products i 


tie (ABC) developed the mining. ee? 
and, reclamation plan which,is:the — 
- subject of: this.action. It showed the 


plan at a meeting of the: ‘Alabama oe 


“Surface. Mining Commission. (( Com- a 
mission) -on. Noy.. ‘1B, 1977. It. ‘also 
a: discussed the = with: the: nee | 


Gr igs Ss 2 | | “September th, 1979 ae 


Pen eek a ata oo 
wep Peas ogee 


tor ‘of: the’ Comunission: ‘on: ‘various 


| . . oceasions; ‘As a result: af: those pres: 
- entations, ABG maintains the Com- 


: ‘mission approved its splan;, including 


a portion which-provides. for the 
use of materials other than the na- 


= tive topsoil for: revegetation. ee eS 


oe Aug. 16, 1978, an “inapestor for. 


he Office. of Surface Mining Recla- 


ae and-Enforcement (OSM); =). 
4 nace pursuant to the authority of . he 
the: Surface Mining Controland — 
_ - Reclamation Act of 1977 (Act), *is- 
- sned- two. notices:-of»-violation- to - 


cs ABC;. each: notice. alleging a viola- 


_ .tion-of the topsoil handling ‘regula- 
tions® (30° CFR 15. 16). ABC filed 
applications. for” review--of -both 


- notices .on Sept. 14, 1978. “The. two 


| ~ applications were: ‘consolidated. for 
purposes of a hearing | and’ the 
Administrative. Law Judge. re AL. PF) 


an. oral decision’ (confirmed i in-writ- . 
ing on ‘Mar. ‘18, 1979), in which. he 
3 found: (1). ‘that, ABC had: proved — 


a here 


“T30- USC. 9912011998 ‘Shibd,: a aor); : 


me Pie “95587; 91" State 455 (1977) 


“Tooues 0 oni 1s Appeal 


“4. “Whether the eae eee as | 
 ority’ approved. the ABC alterns~ i 
tive. materials plan i in conformance | 


with the interim. regulations. © ? 
2. Tf so, ‘whether ABC handled : 


the alternative materials in a man- — 
per. required by: the regulations. ~ 


| Discusion tae Bee 


- Befaba: hens awas - any © - federal 


Goepidiban’ (the - Aét: was: signed 


into- law. on Aug.3,; ‘1977, and! the 


: interim: regulations’: ‘became: effec: 
tive on Dee: 18,:1977), ABC devel- 
oped the-plan which has become-the - 


subject of this appeal.* 3 Unlike seme 


- similat- mining: plans, ‘ABC's: plan 
addressed’ many ‘of the reclamation _ 
- problems: for. ‘which: the | ‘Act was 


Z ~ ereated; this, ‘however, - could: not 
held'a hearing on. the applications i 


“on: Mar. a, 1979. “At. ‘the. conclusion | 


63 ol the. hearing; the: ALS: ‘delivered. the: yet-to-be promulgated ‘Teoula- 


tions: Although these. pre-federal : 


Kiowingly: Have ‘been. ‘done-in: ac- 


| cordance: with: the ‘exact formula, of - 


; involvement efforts. of ABC may be — 


- | ¢ottimendable, OSM. has-elected to 
that it had: obtained: approval forthe 


Se of alternative inaterials from the - 
- Commission and (2 y that ABC. had 
shown tothe ALJ ‘that. ‘its use. of | 


test ‘their: adequacy; ‘therefore,. the 


fundamental question ‘before us.is 
_whether’or not ABC ‘has: ecg dee | 


peta with the.applicable law. 
“a alternative: snaterials: AWaS : “equal too. 


‘or: better than: the use of the native 

: topsoil for. ‘purposes of revegetation. ef 

_ OSM appealed: from that’ decision = res 
on Apr.-16,.1979, and, after. request “ 
from ‘ABC, the Board held’ an‘oral | 
argument in the case: on. 1 July: 10, ue 
tie a Ak ae : et = S ; ae a ae af e 


“The determination: below” was 


‘that’s sines S the pune plane was spre - 


Sur ie Mining and ‘Reclamation Age he. "Tn. 


vy, Andrus, No..78-0244-B (W..D. Va. Feb, 12, 


1979), which ‘barred’ enforcement. of" the. ‘Act. in 
Virginia. The injunction “ ‘is. ‘not: ‘epplicable, 


however, because’ (1) the “éetivities. occurred — 
» a In: Alabama,’ not ‘Virginia; and- (2): the: ‘injfanc-: - 
_ tion’ was’ dissolved: in ‘Virgiita Surface Min- - 
_ ing | ‘and Reclaniation Ase’n., Ine. ve _Anidrus, ; 
mu T9-ATSB: (4th Cir. Aug. ‘10° ‘tora. : 
| 2 8BE has: ‘also urged ‘Mat! the: Board: ‘deers’: on 
“itselt! barred from heating. tis’ matter aS 


S: She’ plan was presentéd ‘to the ‘Comintssion Be 


‘on Nov. 15; 1977 © (Tr. "10). 


448 
pared and ‘presented to the: ‘Com: 


- mission - before ‘the: interim: Tegula- 
tions: ‘were: ‘adopted, the’ ‘proper: is- . 


sué is not: whether the ‘requirements 


of the interim’ régulations ‘were met 
but whether ‘the ‘reclamation would 
work. ‘Apparently, sework?? was in- 


tended'to'inean that the alternative 
materials to the topsoil | are as‘suit- 


able ‘for revegetation and ‘erosion’ 
management as isthe native topsoil. 


As there was no “real evidence that 


the: plan was not: working, the. ALJ 
felt. that :the:law' required: him to. 
find ‘for ABC: (Tr. 1345. 135, ap- - 





pended to,-and part of, the’. 


decision): We do not agree ‘with this 


determination for. ioe: reasons here> ; 
Sine . . authority ‘shall limit’ the size of ‘the aréa: from 

fi. Which topsoil, ‘may: be removed at any. one time 

J and specify. methods: ‘of dreatment: ‘to: eontrok 


‘IBSMA 145, 86 LD. 950 (1979), 
that compliance: with:a, state permit: 


after: stated. 
ft] We held § in n Ocdar Coat 10651 


condition: does: not: ‘excuse noncom: 


~pliance ‘with: the interim’ -regula- 
| regardless of © 
whether or not, ‘KBC ej part ch mining iS 
‘an d. ‘reclamation’ plan’ approve sd by selected. overburden | materials: : OT. an “Over: _. 
the State of Alabama. before the’ 
regulations. became. effective, that. 


plan: must. now meet. the require-. 


tions.. “Similarly; 


ments of the interim: regulations... : 
[2] The-interim regulations ‘re- 


quire that “[.a]il-topsoil shall be re- 


moved unless use of alternative ma- 


terials.is appoved. by the: regulatory 3 
authority*in“ accordance with+para- . 
graph (2) (4)."* In coe to: the. 





480 CFR 715: 16 (a) (dD. ‘The relevant parts 
of the regulation:provide: .- 
“$715.16 Topsoil. handling. 


“To: -prevent topsoil’ from «being eon tant: = 
‘nated. by: spoil: or: waste -materials,: the. permit-. 
tee shall remove the. topsoil..-as. a separate” 
operation from areas to. be. disturbed, ‘Top- 
soil shall. be immediately. redistributed accord-: - 
ing. to. the. requinements: of: + paragraph: (b). iof a 


DECISIONS OF. THE. ‘DEPARTMENT. OF, THE INTERIOR 


| “ie. Semeustiien absolutely re re-. 
quired by the: regulations, the regu= 
“latory: authority ® ‘may require ‘addi<- | 


tional. analyses. Even ‘witha satis | 
factory demonstration and’approval 
of the use oe alternative: material, , 


this: section. on. areas. ‘erated to. the: ‘approved 


postmining configuration. The topsoil shall be — 
segregated,’ ‘stockpiled, : and: .protected ::from 
wind | and. water. erosion: and : from, contami- 
nants, which Jessen its capability to support 
vegetation if sufficient graded: ‘areas are not. 
immediately available . for,. redistribution. 

a). Topsdtt: Jremoval,. ATI: -topsoil to “be 


salvaged shallbe: removed before:any: drilling 


other. surface : 


for. blasting, .” -mining,. Or 


disturbance. 


“Ly AL topsoil: ‘shall: ‘be rethéved: aniless: use 
of.-alternative. ‘materials. is. approved by the. 


regulatory. authority. in” accordance with para- , 


graph ''(a)'(4): of: this section. “Wiiere” the: ve: - 
moval: of. topsoil results: in. erosion. that maAy.. 
cause air or water: ‘pollution, the regulatory 


erosion: ‘of: ‘exposed : ‘overburden: 
rcp vie ae 
-“(4) Selected. overburden, materials may be 


7 used’ instead’ of, ‘or. as a supplement to, topsoil 
: where. the: resulting: Boil medium is. equal. to. or: 
more | suitable for vegetation, . and. Re ae all the 


following” requirements: “ire met: 
(a): “The. permittee. demonstrates. that. the. 


‘burden-topsotl™ mixture is mare ® »puitable. ‘for °° 


restoring land. capability. and productivity - by 


 the-results. -of chemical and. ‘physical analyses... 
These “analyses ‘shal! include’ determinations: 


of: pH; percent - organic’ material, nitrogen, 


‘phosphorus, - ‘potassium, texture class, . and 
water-holding. - eapacity, and. such © other. 
analyses «: as “required: by: the: - regulatory : 


- authority. The regulatory authority also may. . 


require that results’ of field-site ‘trials or 


‘greenhouse’ ‘tests: ‘be © used’ .to= demonstrate 


the feasibility. of “using ‘such “overburden. 


" materials. a 


GL: The: rauibteat” and” “physical . analyses. , 


and: the restlty’ of ’fieldisite: trials’‘and *green- 
- house tests. are accompanied by a. certification, 
from a qualified soil scientist or: agronomist. © 


“(iii) The .alternative material: is removed, -” 
segregated, ‘and: replaced in conformance Ww ith 
this section.” : 

“5 “State regulatory authority: means “the 
department or agency in- ‘each State which haa 
primary * responsibility at the State. level: for- 


' administering ‘the Act” in.the initial program; 


30 CPR. 700.5,- It is not. questioned: that the. 
Commission, 80; qualifies, . io 
i * a3 wey ee po ; 


[86 LD. . Meso 


S ae K: net sae ie _* ra Foe oF : aie sey - ae 


waived: by 


oR tas 


ade SP BaP SEY “ADABAMA’ BY-PRODUCTS" CORP: 
oe _ -Beptember- th 1979: | 


ihe germ See mist. still, : 
be. “removed, segreg ated,, and: Te-. 
placed i in conformance with this sec-, 


: tion,” 30 CFR 715. 16 (a) (4) (ili). 


“Although the requirements. of: 30 
: CFR q 15.16 | are. thismselves. detailed 
. and ‘techn i, there is no: specific, | 
= technical ‘diktat: on. how the.. regu 
latory’ authority ‘shall: conduct -its-.¢ 
approval process. The details of the 
_ submission by the operator-arespec- — 
ified. . Those .of. the vprocess. to. be. 






*. i. a 


employed by. the‘ re oulatory auithor- 


ity. for. approving. the use of alter- 
native.‘ materials “are not.’ Conse- 
quently, we will’ confine: ourselves to 
considérations. of whether; not: how; 
an effective. approval. was. issued,® 
and whether ‘the’ alternative. mate-' 
rial was “removed, segregated, and’ 


replaced” in the required manner. 


[3h OSM: has ‘also. ‘questioned. 
whether.. the: regulatory. ‘authority: 
ever could have givén its-approval 
because the: only: -evidence- presented 
indicated ‘that it lacked a quorum: 
when: the: plan: was: “presented: to: it: 
(Exh: A-10) ‘and that, the: Director. 
; of. ‘the. -Commiscion,- who. aad: hee 


“SABC. has objected, to: ‘OSM’s allegedly, c 
ing.: waived: any, ‘objection. at. the. hearing. «tO: 
the manner: ‘in which. approval - Was. -obtained: 
and. then, haying. raised, the. issue “for. the first... 
: time on. appeal. The, question of..approval ig:: 
“the sine qua non of-this case. Unless it exists,.-; 


we.do.not even, get to, the: further. question of 


PD performance. “Approyal, is. BR: ‘Matter. of ‘avoid- e 
ance. which .. “ABC must. establish, and prove.. See. ae 
Howard. ‘Ve, Green, 555. 3B. 2a. £78, “(8th Cir: 


AO. ‘We. ate. not. ‘saying ~ that it: -cannot, 


under -. “aRy _cireamstances, ~ .be conceded. OF, +. 
‘OSM, but. . the evidence. of.: GON: 
cession, Taust- pe. certain. It, is: not: ‘in this. Case, - 

This is:in. no little: part, due, to- the’ alteration. :. 
of normal, hearing, ‘procedure. which. would. re-. 
quire ‘OSM to. present its cas first..43 CFR, 
Tnstead, and. without ‘gsnlana tion; 





5 a (a). 
. ABC went first. 


: sion. (0 Pr, 
tain. in. this. case any challenge: to 


| : 4AQ- 





prove; Tad: ‘the seh a ae aa 


for. the: Commission. Even. though 
OSM. might. not: necessarily, be. ‘pre: 
cluded from challenging whether: an 


official. of. a - regulatory. authority 
may act. for the. regulatory, author- 


‘ity;?: in. view. of. the, undisputed 
testimony. by. Ving Willett that Be. 


30, 88) 5.9 we. 5 will noé: enter- | 





that: authority. but only’. as. to 
whether his actions amounted. to the 
requisite approval. under: 30. CER 
715,16(a) (1). Furthermore, ..the, 
regulations . are silent.on:the timing 
of.approval, and, therefore, so. long 
as approval occurs before the alter- 
native «material is. substituted” for 


the: native: topsoll at will be. con- 


sidered timely.’ : : 

At is. the. fact, a aco ‘thai, os 
important. Although there. is;,.evi- 
dence,. as. suggested. above, that the 
re gulatory :. authority... approved 


something that ABC. proposed, itis. 


not. altogether certain when .it. was. 
approved, or.whether.it:was what is: 
required..by. 30.CER: 715.16. 

‘As. we. have. stated, Ae is. 


‘only .. the: first: Step. Lhe. next:1s. 
whether: removal, -segrecation; and. 


replacement. of: altemative: material. 
conforms...with the: regulatory: re-, 


quirements. This:is something: also - 


determined: ‘by: facies not: agreement: 


7 The ‘Commissioner is, en. of five: mem- 
bers. Although not a -Imember,.: AER: -is. ene 
Director of the. Commission. : beh audi 

8 In. megard.. to - _approvals eee Snarerey" 
Dec... 13,- 1977,. prudence - would: -snegest:.:that,... 
at. the. very Jeast, : ‘some: statement. -be. obtained .. 
from ‘the. -regulatory. authority ° to. the. effect: . 
that. the. requirements of. Ae ) ORR a4 15: 16: Were, 7 


: complied with, . ec eer ears 


‘ 4500 | DECISIONS: OF. THE: 


: ae Or: aon by a , regulatory - 

authority. Ifa noticé of violation is 

issued which challenges whether thé 
alternative material -is ‘being -han- | 
dled-properly, it.is: the evidence on - 
 that-question, not any approbation | 
of a regulatory, authority, ‘that<is. 


: important, In this: case it is: not: at 


_all- clear whether: the ALJ: found 

~ that there was: evidence before:him © 

that: ‘was sufficient to demonstrate: .. 

- either proper or improper handling _ + | 
‘Therefore. this case is. ramandéd 2 1. Surface ‘Mining Conitrol and Reola- 

is the: ee Division to agcers 


of the alter native material.’ 


tain: : 
ty ‘Whether | the’ 


thority were commensura te with. the 


- requirements of 30: CFE 7 715, ei 


(4) (1) and (Hi) 5 

~ 2. Whether approval, ife commeén- 
--surate with those: requirements, was 
~ ywaade before the use of alternative 
materials was commenced; and «. 


with 30 CFR 715.16. 


‘The ALJ may. ce pursue any 
other purpose not inconsistent here-. 
with, including, but not, limited to; 
the issuance of a, new. or inodified | 


OPINION BY THR BOARD OF 
SURFACE MINING AND — 


decision. : 


| “Administrative d Tie he 


Win A. cee a) ; : 


_ Chics Administrative Fee te 
: “ts epteks. I 
(197 79): reversing the: decision . or 


_ Administrative J: fudge. es ‘the Administrative Law 5 ec and eA 


_ Traum G. Baewns, 


DEPARTMENT, OF. THE INTERIOR. 


dstietisteation | 
made by ABC: and: the’ approval: 
given by the’ state regulatory au- 


Ro “1863 LD. 
"DENNIS | Rg PATRICK. 7A = : 
“4 | TSA 248 . hy : 2 

- Decided September th, 1999 * 


Petition for: award: of costs. and - ex 
_penses filed by: Dennis R. Patrick based Ae a, 
on the. Board's final: ‘determination: in su 
Dennis: R: Patrick 1 TBSMA 158; eh ae 
©D. 266 (1978). as a 


Petition denied, 


mation Act of we Attarnbyet Fees: ms 
Bad Faith eo ee | 


An award of costs and. ‘expenses  indud- 


‘ing: attorneys’ fees may- be awarded to a 
permittee from. OSM only if the permit- | 
- tee. ‘establishes ‘that: OSM took -enforce- 


ment action in bad faith:and: for. the pur-. 


_ pose’ of harassing or: embarrassing the: 


permittee. me 


APPEARANCES: David 0. Smith, 
‘Esq.; and Marcia:A. Smith, Esq:, Smith 
and Smith, Corbin, Kentucky, fer’ 
petitioner, Dennis R. Patrick. John P. 
8. Whether, the altetaative: THA. 
terials were being removed, :segre- 
gated, and replaced’ im. » conformance 


Williams, Esq., ‘Office of the Field 
Solicitor; Knoxville, Tennessee, and 
Marcus’ P, McGraw; Esq., . Assistant 


3 Solicitor for Enforcement, Office of the 
‘Solicitor, Washington, D.C., for respon- 


dent, the. Office of ‘Surface Mining. 
Reclamation and Enforcement. Be is 


RRCLAM ATI On APPEALS © 


On hoe 4, 1979, he ‘Boned: ieee 


sued its: jeceian in ee R. Pat- 
_IBSMA 158, 86 Y. D,: 266 


450). Bet Vda De ca -SDENNIS, Ri PATRIGE, +2. . ee oe ae 
- 7 Se ae ~ September Up 1979 age S 


nee in ‘favor. of Patiick. Palins. 
quently, Patrick filed. a timely peti- 


tion for award of ‘costs. and ex- 


_penses, pursuant to sec, 525(e). of. 
the Surface Mining Control and 
‘Reclamation, Act-of 19772 and. 43 — 
CFR 4.1294(c). Petitioner is seek- — 
ing an award of eosts: and expenses, . 
including attorneys” fees and expert — 
witness fees, from the Office of Sur- 
face. Mining Reclamation’ and En- 
forcement (OSM). In ‘support. of. 


his petition he has filed. the follow- 





of his Costs and. ‘Expenses; (3) Ate 


torney’s Affidavit on. “Redachable. 
~ ness of Fees; and (4). Appellant’s 
Affidavit: on OSM’s I Bad Faith and. 


his Injuries. 


Seo, 525(e), 80 U.S.C. §1275(c) 
(Supp. I 1977), of the Act, which — 


provides for: the awarding of costs 
and expenses’ in'an- administrative 
proceeding, reads: - “ia 7 


"Whenever an. “order. is. issued ander | 
or. as. a result of. any admin- -{ 
istrative: proceeding. under this” Act, at 
the request: of any. person, : a. sum equal | 
, to the. aggregate amount of all costs and 

expenses (including ‘attorney. fees) as 
he received. conflicting information 


this section, 


- determined by the Secretary to have been 


reasonably. incurred. by. such - ‘person: for 

' or-in connection with his participation in’ 
~~ gueh- ‘proceedings, including. any. judicial _ 
_ Teview of -agency. “actions, - may. “be as 


sessed against. either. party as the court, 


~The. procedural regndations’y pro- 7 


mileated: by the Department to im- 


plement. that. section. are 43 CFR... 


es!) Stat. “445, 512, 30° U.8.C. '§:1275(e) 
- (Supp. I 1977). . 
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4. 1990-4. 1296: Pascoe seeks’ his ae 


award under 43 CFR 4. 1294, en 


titled; “Who | may receive an . 
award.” Tt reads: ie | 


“Appropriate: costs: “and expenses ae . a 


cluding - | attorneys’ fees. ae be 
awarded— Prue ty 4 - 
sz : a " a : = ee oe ont 


te: To a. ‘permittee thor OSM when - 


the permittee ‘demonstrates that” OSM 
issued. an order of: cessation; ai ‘notice of 
violation or an. order: to show. cause: why : 


a permit should not be suspended or re- 


yoked, in bad faith and for the purpose 
ing: (1) Appellant’s Affidavit..on _ 
his Costs and Expenses; (2) Appel- 7 
- lant’s Receipts. and.Other. Evidence. = 


of harassing ° or. embarrassing ‘the: per 


mittee; eis. 


[4]. th. this case e petitioner must 
slow that’ ‘OSM ‘initiated its’ en- 


forcement action against him in bad 
faith and for the purpose of haras- 
sing or embarrassing him ‘3 in order 
| to recover, against OSM... 


Petitioner’ S. affidavit . on. 1 OSM's 


bad: faith and his j injuries. (Exh. D 
of the. petition). details the factors — 
which he- pelieves establish that : 
OSM acted 3 in “bad faith and that 
these actions ‘served to harass or 


embarrass him. 
- Petitioner’ charged generally that 


OSM. enforcement actions against 
him were politically motivated; that 


from OSM concerning citizen ‘com- 


plaints; that OSM contributed to a” 

newspaper. article. specifically toem- 
| aaa une : that OSM. antainly, a 
resulting from” Judicial. review: or: the a es. 


: | Secretary, resulting from administrative 
ee proceedings, deems proper. a. a 


2 While it is true that OSM contributed eo 
;& newspaper” “article concerning. ‘petitioner’ Go. 
ease, it is possible that, rather than attempt: 
ing to embarrass petitioner, OSM was trying 
to be cooperative with the media. “We note, oe 
however, that OSM used less’ than good judg- .. 


ment in. discussing the results: of petitioner’s 


o minesite: hearing: with: the: newspaper: reporter eae 
prior to informing petitioner or petitioner’s - 
- counsel of the. minealte. beeen decision, S 
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7 peau to settle his case; and that | a 
~ another. individual ‘who | was, in- 


_ volved i in a similar operation and 


was cited by OSM. for violations.of- 
the Act.was treated more e favorably 


than: ‘petitioner. 


Petitioner’ s charges : are erouaded - 
primarily on his personal beliefs as 
to the: motivation for: the actions 

~ taken by. OSM, Petitioner failed:to 


e provide any independent | factual 


a support for his beliefs, The events © 
he rélies upon to. support his beliefs 


do: not make a convincing: demon- 
stration of bad faith, either inde- 
pendently. or. collectively. Moreover, 
OSM’s. responding. affidavits pro- 


vide. reasonable - explanations: — | 
these. events, | - ee 


Especially ‘i in a ‘situation fhe aS 
this in which the final order of the 
Department resolves a difficult issue 
and the outcome is close, bad faith 
must be’ proved. by 1 more than ‘asser- 


tions ‘of personal belief, Petitioner : 


has” failed to establish that, OSM 
took enforcement. action | against 
him in bad faith and. for the. _pur- 


pose of harassing or. ‘embatrassing 


him... eerefors, his. - petition, is 
denied, . SO ae 1 ee ee 


AWW iv Tee 


Obit Administrative J dg’. : 


Mawar J. Marene a 

| Administrative J wigs, 

Traum G. Baniis-” Na 
| Adméndstrative J Judge ae 


DECISIONS. OF ret DEPARTMENT: “OF THE. INTERIOR: i 


. [86: LD. 


"APPEAL oF ‘THE ALASKA ; 
“RAILROAD - “~ 
On Reconsideration) 


sage 


. 3 ANCAB 351 | 


"Decided September 1 18, 1979 ~ 


Aipeal, from, a ‘ecision’ of the Bureau | 
of. Land: Management. AA-6661-A. in» 

the. matter: of Patent Wumber 50-78- 
~ 0015. issued: to ‘Exklutna,’ Ine... and — 


Patent. ‘Number 50-78-0016 issued to 
Cook. Inlet Region, Ine, ee a ee 


Motions ‘for ‘Reconsideration: ‘of ‘the 


Decision of the. Alaska, Native Claims : 
Appeal Board in. Appeal of Alaska 
Railroad, 3. “ANCAB: O73. (Sune, i? 


: 1979) [VIS 79-5] granted. 


| Decision, affirmed in Part, vacated 
in part, oe 


L. Alaska - Rative. ‘Claims. Settlement 


Act: Alaska. Native. Claims - Appeal 


; Board: Appeals: Jurisdiction. 


The effect of the issuance of a patent to. 


‘public lands by the United States, even 


if ‘issued by mistake or’ inadvertence, is 
to transfer the: legal title from. the United 
States and to end all. authority’ and juris- 
diction of the Department of the Interior 


-over> the: lands ‘conveyed. “The” ‘proper 


forum to further: adjudicate the status of 
such an interest. ig in: a ‘judicial ‘proceed- 


; ‘ing. and the. Beent H lacks jurisdiction, to 
iis decide the i issue. it a ec 


2, Alaska Native. ‘Claims ‘Settlement | 


Act. Alaska ‘Native. Claims: Appeal 
Board: . Appeals: Surisdiction. oe 


Sec, 316 of the Federal Land: Policy and 


Management Act of 1976, 90. Stat. 2743, . 


2770, 43 — U.S.C. §§ 1701-1782. at 1746 


(1976), . was” ‘not intended to. alter the 


long-established rule. regarding the De- 


aie of the Interior's. eel of Juris- ' 
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re. oe 28, 


- diction ‘to. “adjudicate ‘interests AD Jana 


land, 


3. ‘Alaska, Native’ “Claims. ‘Settlement 


_. Act: Definitions: Public Lands— 
: ‘Alaska Native Claims Settlement Act: 
Land: Selections: Withdrawals. 


On reconsiderdition; the: Board vacates its 
‘prior - ‘holdings* that ; lands. withdrawn 


ment Act, 85° Stat.’ 688, as “amended, 48 
“U.S.. "gs 1601-1628. (1976 ‘and ‘Supp: iL 


1977} 5 are lands’ held for the -benefit. ‘of 


Indians, .. _Aleuts: and... Eskimos: and- thus 
are not “public jands’”’ within. the scape 


of FLPMA, supra, and that’ FLPMA: does : 


‘not: apply. to such jands. ae eee 


| APPEARANCES: “William cp “Wrong, : 
_ Esq., on’ pelialf‘of the: Alaska Railroad; : 
_ Dennis J. Hopewell, Esq., .y Office of the : 
- Regional Solicitor, on behalf ofthe 
-- Bureau of Land Management;. Ic foyee E. 
_- Batnbergey,- Esq. 4 OW behalf.of;Cook 6 2 gst es ‘he A 
Inlet: Region;: Tie.; Edward: @ ‘Burton, Eee wd UDIDD. 
Esq., ‘Burr,’ Pease & bade Ine, J ‘on — 


- behalf of at pein, Ine.” 


a “OPINION. ee a 
i “ALASKA NATIVE. 
= APPEAL: BOARD | 


SUMMARY. OF DECISION... 


‘The Board, in the decision: belne 
“reconsidered, ‘held that the Depart- 











ment lost. jurisdiction, upon. -issu- » 


ance. of patent, to adjudicate inter- 
ests in the patented lands. .A sécond- 


ary. holding ‘was that. lands’ with- 


drawn for. selection. under. ‘the 
Alaska ‘Native. Claims Settlement 
Act’ (ANCSA) were lands “held for 


the benefit of Indians, Aleuts,” and. 
o Eskimos” and thus were excluded 
| from t the meaning ‘of “public lands” 


CLAIM 8, - 


Ing’. 
decision. 


= ds: -s defined + dn. bs aad ‘Tand. 
following, the i issuance of patent for that “Policy... | 
; (FLPMA).: The. conclusion. was | 
that FLPMA did not,apply.tolands. 
withdrawn = under | ANGSA, 


that. the patent: correction . “prov 1+ 


and Management. - Act | 


and 


sions in § 816 of. FLPMA could not 


: authorize changes in patents issued : 


| under AN CSA: 
under the Alaska: Native. Claims Settle- es 


On reconsider sition; the Board a 
firing: its basi¢ ruling. on: lack of ju- 


. risdiction. over: “patented. lands but. 
‘vacates its: eonelusion. that: LPMA 
did not: apply: to. lands: wwithdrawa | 


under ANCS Ay The: Board: rejects — 


the: argument. that$ 316:0f FLPMA * 
udeataag: the ethed bs of the iIn- 


“enbo Soreee of ane patentee! a right. 7 
e of-way. upon: ‘lands: to: sehich: a pat- a 
ent has issued. oe 





ease mw 


he ‘Alaska’ Native ¢ ‘Claims re | 


| a pha Board, pursuant to delegation os 
Ss of “authority to ‘administer ‘the — 

“Alaska® ‘Native Claims” Settlenient 
os Act? 85 Stat.’ 688; as amended, 430 

US. C. '§§ 1601-1628 (1976 & ‘Supp. - 
‘} 1977) (hereinafter ANCSA). and 
the implementing regulations in 48 
‘GFR Part 2650 and 43-CFR: Part 4, 


Subpart J, hereby makes the follow- 
eae ile ‘conclusions and 


pera OF. ORIGINAL | 
Ps ‘DECISION. . 
_ FOR RECONSIDERATION | 


AND MOTIONS 


~The Board, in ‘its original deci- 
‘gion’ rendered | on dune 7, 1979, held 
“that. the Department. of the Inter’ 10r 
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Jost jurisdiction; upon - ‘issuance of 


: ~ patent, to adjudicate interests in the 
jand described: in the patent. Re- 


jecting the position of the Alaska 


. Railroad, the ‘Board © -also held 


that 48 U.S.C. $1746 ($316 of | 


_ FLPMA) did ‘not apply to lands 


withdrawn _ by $11 ‘of “ANCSA - 


| pending: their.selection:and. convey- j 


ance, becaiise such lands’ are “held 


for the benefit of Indians, Aleuts, 
and Eskimos,” and thus’ are ex: 
eluded from he: scope and meaning 7 


of “public: lands” as defined in: 43 


U.S.C. §1702(e) (1976). As $1746 
authorizes correction of.“documents — 
of conveyance issued pursuant to — 
** * Acts relating to the disposal oe 
of public” lands,” the Board con- .— 
eluded’ the provision does not oe ‘ 
- ply. to the aes in issue. es ‘ 


added.] 


On July 5, 1979, ‘the Bure of 
Land Management: ( BLM) moved — 
BEM | 


for reconsideration. . The 


agreed that the Board lacked juris- 


diction to hear the merits of the ap- 


peal, but. claimed that the Board 
had. erred. in finding that lands — 
withdrawn by ANGSA are held: for 
the benefit of Indians, Aleuts,. and 
Eskimos, and thus are not “public 
_ lands” as that. term. As defined in 


; FLPMA. 


On Taly - 16, “4979, ie ia8 
Railroad also moved for reconsid-. . 
eration. The Railroad. asserted. that... 

the Board had not addressed’ the 
Secretary of the. Interior’ s alleged 
failure: to make a determination,. 
| pursuant to. $3 (e). of ANCSA, of - 
the smallest practicable | tract en- 
: closing land actually. used | in con- 


oF ‘THE. DEPARTMENT OF THE ‘INTERIOR | 


186 LD. 


aeetion with he administration’ of - 


a Federal installation © (ie, the — ' 


Alaska Railr oad), and that this al- 


leged failure was an. error which ah de 
gould be remedied by the Secre- 
tary’s correction, pursuant to 48.0 
U.S.C. § 1746, of the patents previ- ar 
ously issued for the subject lands. 
‘The Railroad: also.alleyéd: etror ‘in - 

— the Board’s finding’ that: the lands 7 
“in issue had been withdrawn by §11 _ 

; fa) (1) of ANCSA, on. the grounds . 
that the lands: ‘in issue were not 
| “public lands” as ' defined 1 in’ S8Ce) “, 
cof ANOSA. oe 


"DECISION AND ORDER 


ay The: Board reaffirms that. 


held: 


“The affect of the issuance of a ccatent 


to- ‘public lands’ by: the” United States, 
“even: if issued by: mistake: ‘or. inadver- 
tence, is to. transfer. the legal ‘titie from 
. the United States. vand to. end all author- 
‘ity and Jurisdiction | of the Department. 
of the Interior. over. the: lands eonveyed. 
[Citations omitted.] The proper forum to — 


further: adjudicate the status ‘of such an 


‘interest is. ina. ‘judicial proceeding and — 


the’ Board Jacks" jurisdiction’ to: dee cide. 
the issue. Appeal of: Choggiung, Limited, 


[Appeal of Alaska Railroad, 3 ANCAB 


273, 276, 86 LD. 397 (197 79) [VLS 79-51. ] 


The | ‘Alaska. - Railroad, ‘in its 


Motion: to. Reconsider, alleged: that — 
the. disputed lands are. “public 
lands” as that term is defined and © 
used in FLPMA. The Alaska Rail- 
road further alleged that, ANCSA _ 

is an. Act. “relating to the disposal . —. 
of : public. Jands” and. that - docu-— 


3 ANCAB 100, 108 ‘Wor. 20, 1978) IVES ee 
78-49]. ie ‘ 


oe {90 Stat. 2770] . 
‘Before FLPMA, ‘the: Sectetaty A 4 


7 authority. to correct conney. ance 


ssa | “APPhAL OF. THE “ALASKA: RAILROAD: (on RECONSIDERATION) | 


iets | 


pe 18, 1979 


‘ments: of” conveyance’ er pur- 


; suant to ANCSA were “issued * * * 


. to dispose of public. ands”. within 
“o> the. meaning of 43. US. C. §lt: AB 
; “ wate sale. Where the ‘purchaser had — 
mistakenly, because of survey error, — 
entered a tract of land different — 
from the one’ he intended to. buy, 
‘the Secretary. was: authorized. to let 
the purchaser withdraw the entry 
and have the purchase. price cred- 

ited to other land. Sec. 694 extended — 


“Gate. 


| (2) Without wiling on the: Rail- : 
ee ‘road’s: allegations, after review and 

_ consideration of: FLPMA and. ‘its. 

. legislative. history, the. Board con-— 
cludes that § 1746 was not intended — 

- to alter the long-established: rule.re- 
garding. the Department’s: loss. of 
jurisdiction’ to adjudicate interests 
inland following the issuance by the - 
ease United States: of ‘patent: for that . 
| “This conclusion: is : Based: « on thie ‘ 
 ..fact that, upon issuance of. patent, | 
. «title to:lands conveyed:vests in:the. 
patentee, (Hverett Elvin: Tibbets; 


61 LD. 897, 899: (1954).)' The Sec- 


retary could not ‘be authorized by. 

_ statute. to. unilaterally deprive the 
patentee. of any such vested inter- — 
ests by administrative correction of ; 


in the patent. 


That such ‘fnilater at ation am 
not intended..-by. the Congress is. 
 . sborne-out by: the leg vislative. history 

sof FLPMA.’ Sec. 316 hy US. G.: 

$1746) provides: ” ne a 
iia Secretary may correct ; patents ob Natural Resources, 95th Cong.. . 2d - 

Sess.,. 


to: section. “208- of this ‘Act. or: “to other 


Acts relating to the disposal of public 
ands where necessary in. order: to elimi- 

mate errors. In addition, the Secretary 
. . may..make. corrections. of: errors in any © 
- ELR.. ‘5294 before the House Sub- : 


$2 documents. of. conveyance which. have. 
; committee on. Public 


eluded the following discussion of | 
a the patent-correction provision : 


| heretofore. been issued by the ‘Yederal 
Government to dispose 0 of f public. lands. 





desta, “was” ontsined in 43 
U.S.C. §.693 and § 694 (1970). Sec. 
693 applied to mistakes’ in entry by | 


purchasers of public lands at pri- — 


this procedure » to similar cases 
where’ a patent. had issued,. and al- 


lowed the purchaser to. relinquish | 
the patent. These sections were. re- | 


pealed. by FLPMA, which i in. $2038 - 


“(48. U.S.C. -§ 1718. (1976)), sub- — 
. stituted new: ‘standards, and: “proce: ‘ 
‘dures for land sale.” Seg 


‘The | Secretary’ S “qdrititetretive.. 


. authority to correct patents was. Te- 
tained.in § 316-of FLPMA. 


See. 316 appears to be based upon 


‘§ 203(f) of H.R. 13777, 94th Cong.,._ 
. 2d. Sess., 122 “Cong. Ree. 23449, 
DBAA5 (1976), which “was. taken 
“without. ‘significant. change. from — 
$214 of HLR. 5224, a comprehensive | 
federal. : lands - 
1975 but not passed. See, Staff of 
Senate Comm. on. ‘Energy and — 


bill: ‘introduced - in 


Legislative History of. the _ 
Federal Land. Policy and Manage- : 


“ment: Act of 1976; -p. 945. 961 
| (Comm. Print. 1978). Testimony. on - 


Lands in- 


| Mr. Steiger: This is‘an amendment that . 
7 the American Mining Congr ess was con- 
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cerned. adae Yr don’t really eee Hicte:. 
concern; but: J: think itt would: do no-harm. — 
This’ is on page: 17, line: ‘10; Iti now: reads ; 


“The secretary. may correct, ‘such patents 
Or: documents: where, ecessary.’ fg They 


want to insert: the ‘words—after the’ word . 


‘correct”— - “typographical | and’ ‘clerical 


errors: including: errors in: . land: leper 


tions: in. ‘Such: patents”. 


I gather’ the: concern ig. that ane secre- 
tary not,.under.the guise—or. somebody — 


in the name. of. ‘the. secretary—of correct- 
ing a typographical’ or clerical’ error. ré- 
move some lana’ ‘from’ the patents. 1 ‘ean 
‘only * assume -that’- it : ‘Is based on some 
‘experience 3 in the Past. 


on’ on this? - — : Se 
mee Mr. “Senzel.. s ‘On. “this. ‘particule 
thing. T thought rT mi¢ ght: explain’ ‘What 


the laws. on “the subject: might: be.” 








“Ander. the. law: the title. to: the. land 


“passes ‘when: the. secretary: issues” the 
“patent. That: Tand «. is. then: ‘beyond, the 


Reach. of. the: secretary. He. cannot get to. 
the, ‘title in any way. without going, fo 


frend or ‘getting ¢ a volutitary ’ ‘relingutsti- 
‘ment’ or: reconveyancte: ‘to: the: government 
80. he can: issué anew: patent, “There:is no 


‘point: in his- issuing : another patent. be- 


cause he has no- authority... ” 


eve authority to: correct: patents: ‘and the 
‘procedure’ is: to: notify: the] -person: that: the 
patent. contains an. error, Tf: he. will. Te- 


"corrected. in 2 such and such a. Way eh 


to. cols ‘the patent ‘he’ ‘ought to “correct 
any error in its’ making. Ws clear. fhat 


tt has. to’ be an error: * <5 cee. 


deal with? 2: 


Mr ‘Senzel. Tt. oS poth.. "ways, 5 He 


ould insert, a reservation . ‘of. minerals 
“yeservation- of minerals. Doras eee 


mp. ds,. then; you. See. SU ah ast AS 3s 
a Mr.. , Senzel.. The. “American, “Mining « 


“DECISIONS: OF: THE ‘DEPARTMENT. OF: THE: INTERIOR . 


x er eien should be "mad a 


_ 186 LD. 


| "Ompes: haa a. suggestion eae these | 
limes and -they- explained: in. there," there .. 


was'a fear there. would. be. new. terms 
and. conditions. ‘put: in the. patent. But 
if’ we. make‘ clear in: ‘the. language it 7 
‘just - for..correction . of ORTOP 
...Mr. Steiger. An. error. of | “omission | 
-could invite. “you: are. talking, about 
‘like..an- eLTOr., such, as. failing: to reserye 
als, that.t is. a . fairly. Significant 





Mr. Senzel. eg goes. :. beyond ie 
“Mr. Steiger: : “Th seems: to. me. that: that ae 

é ‘ought tO: be, Atigated.«. see oe . 
. Mr.. Senzel., Well, this ill ‘woutd ‘just 

| give. the secret tary . authority. to" ‘correct 
‘the patent, but he has* to" “get ‘the: title , 

“back. Ania fF tne” ‘person “does not: want 








M49) feconvey: the: lands for: tne: correction, 


it would have. to be unites He: sant a 
Just issue. another, patent. . qe night 
Mr. ‘Steiger. I ‘see, . on rae 





ora Mr. > Senzel!’ This clause cibtnea” ‘iin 


“with the: quthowity" to corréet 4t-once: he 
Has title: Ayan. He=can't :do: AB: Ane the — 
absence ‘of: either: going: to: COUrE ' “or get- 
= ting. agreement of. the posestee ¥ that the 


net. 








. a tongue of. the: gua ‘wouta mot: ne 
‘low :the-secretory:to-make. corrections: if 


he didv’t. hold title. Would that. give. him 
ee : ee that authority? Could it? ba 
“At the’ game ‘time the™ ‘secretary. a ts 





| _ Mr. Senzel, T don't think @ a0. iy ee 
“Mie, Weaver. ‘No, Okay.” Cee AT 
Mr “Melcher; “Wwell,- T_-Sombboay will 


> aes to. advise. me, ;I. don’t know. Is. this. 
convey it to. the: United States it weil ve & 


an. important amendment. that We. should : 
: Adont ornot?. .. -:.-: vou 
Mr Steiger: yr frankly feel ie 


a Me, ‘Senzel> I ‘thik it: fimits® ‘the ‘secre- 


. tary too much: Tt’ ‘prevents him‘ fron mak- 


- ing’ a ‘mutually: “agreeable: correction.” 
ooMr,. “Steiger. baa other ¢ errors. ao we = 


“Mr. I ohnson:: T ‘have done: a “lot of ‘ab- 


G ‘stract’ work and I- don’t see, where it 
_Inakes a bit of. difference. "They have the | 
- authority and it.i ig all covered. by the—— | 
“improperly, , or he could have Jett ‘out the oes 


“Mr, Steiger. ‘Sounds like the ‘American 


ae Mining Congress Tawyer was’ earning, his 
_ My. Steiger: That? Is ; where ‘the e hang 3 ee. ee 


‘money... : ae 
» Mr. Weaver. Yes, Me ee ae 
Mr ‘Melcher., The, gentle. an—~— ae ae 


Wi ee 
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oMr. “Steiger: 3 r ‘ask 1 unanimous: consent 


‘that 3 it. be withdrawn... : 


ordered. 


ME Senzel.: a make ‘a fay: techntciil | 

a ‘changes in_there,: too,:.to-be sure: we are 
a talking only. about. ‘€rrors.... gets 
Mr. Melcher, You: mean you will make a. 


‘moiification ‘of this language? 


* Mr: Senzel. In the present law: to show f 


that it has to be an error. 222.2" 


Mr, Steiger. We've. all agreed t that the : 


term. ‘correct’ means in oe cae ence. to’ error. 
Mr. Melcher, Al right. 


The Board: aoe spartoulaly the 


testimony underlined. . 


-Thes ‘Subcommittee .. ‘on: "Public ; - 
: Pandy cléarly-intended thatthe See- 


retary. could: correct: errors in. pat- 
ents only” following the return ‘of 
the patent to. the. Secretary. Tf ‘the 
‘patentee: ‘did not wish: to. reconvey 
the patent tothe: Secretary for cor- 


rection, the: matt er ‘would Nave to be | 


litigated. aes 
The: ie ‘eThe we 


May correct: such: patents or docu- 


‘ments’ where: “necessary”.remained 


stibstantitively ‘uuchanged through. 


aie the evolution of EGR. 5204 into: H. R. 


13777, and. emerged: without: signif- 


| icant change i In §: 816 of FLPMA. 
‘Therefore; the: Board. rejects: the 


argument that the Secretary isem- ~ 
‘ powéred by § 3160f FLPMA to uni- ~ 

| Decision and Order Dismissing Ap- : 
| the patentee, ew tight-of-way upon © peal, issued: by. the | Board in: this 
 lands-for’ which at patent: has. ‘pre- 
ae viously. issued. Stich an action: would : 


far overstep 1 the administrative: cor 


 ‘Taterally impose, -without consent of 


rection’ of errors: s‘contémplated and 


Bere’ bye the © Congress i in. n enact- | 


es - ing § 816," 
‘Mr Melcher. “Without ‘objection, 80 | 


part. of the ees toa ae aa 
the. subject: patents:has been sub- 


“° mitted ‘to this Board... Were such 


consent, available, this appeal would 
be unnecessar ve 

_ The Board.thus has.no jurisdic- 
tion over: this: appeal. and was re- 


quir ed to grantthe. motions to dis- 
2 | nuiss. . As stated 3 in the original Deci- 
by Mee. 2 [House Committee on Interior and In-_ 
"gular Affairs, .Subeommittee. on Public — 
i | Lands, Executive Session (May S, 197 5). a 
—— a a {Italics added. eo 


| such dismissal + was 3 without Sepnrd | 
- to the merits of the appeal, which 
“must be ge ag at tall, ina a judicial 


forum. - | saree | 
‘Finally, hae nn Boned ee | 


7 the. argument that § 316 of F FLPMA © 
grants: the. Secretary. authority” to | 


correct, a. patent in such manner. ag j 


i urged j in this appeal, the 3 remaining 
holdings expressed. in the original — 


decision | are unnecessary. to the Teso- : 
lution of this appeal, . 


[3] The Board. shakating; os on re- 


consideration, vacates its prior hold-— 
Ings that, lands: withdrawn under 
; ANCSA: are lands held for the béne- 


fit of Indians, Aleuts, and Eskimos 7 


: and. thus are not “public” lands” | 
os within. the scope of FLPMA, ‘anid 7 
that FLPMA does not t spply te to such 


lands... Fase 
‘Tt is. thebstors Ordered that fry 


appeal « on June’ 7; 1979, As: affirmed | 


In. part: ‘and. ‘modified in “part. as : 


Specified : above and for the. reasons, 
Dae The Bureau: of ‘Land. ‘Man- 


ABS 
: agement: decision appealed. from i is 
left unaffected by: this. decision. : | 


- This represents a unanimous de 
cision. BOF the Board. Pech eee aa 


- Sopra ML Bat: a y 


| Administrative J wage ae 


Aas KF. Dosw, 


Lawrence ‘Matson; - 


EARL Ww. PLATT 
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“Decided a September 18, 5, 1979 | 


ee non decision of the Phoenix 
‘District Office,. Bureau of Land Man- 


| agement, and recommended decision of 
Administrative Law a udge Michael: i 
Morehouse: partially. rejecting. an appli- 


: cation ‘fo ra razin lease and award- 
7 eas 7 application to the extent. of. one-. 


" .thard » of..the. - allowable: use. and 
. awarded him a lease for two-thiz rds ' 
ee . Of the allowable: use. Tt. awarded. ene 3 4 
- other one- -third use to. Barbara Gar- 
cia. Following Platt’sappealto this 
Board, the. Area.:-Manager: of. the. 
Phoenix. Resource. Area of. the 
Phoenix. District. Office ‘returned for 
“— Gareia’ S. check. for the grazing: fees 


; ing 2 lease toa senfiotiny applicant, 
Are: 020-2758. ae 


"Reversed. 


t Federal Land 1 Poliey a) ‘Manage eS 
‘ment Bet of 1978: Grazing Leases and _ 
Permits—Grazing Leases: Preference ; 
| Right. Applicents—Grezing ‘Leases: 2 


Renewal 


» DECISIONS OF. THE: DEPARTMENT OF ‘THE, INTERIOR 


ee 7 _ Interior, . 
Administrative J rudge ages 


Bureau. - 


188 LD: 


"APPEARANCES: Mitchel D. ‘Platt : s ie 

- Esq,.’Platt'& Platt, St: Johns, Arizona, Lode + 
for: appellant; ‘Lawrence - ‘A, Ruzow; | 
3 «Esq, ‘and Belinda ‘Barrington, Est, a 
~ .  Wiassis, Ruzow & Crowder,. Phoenix, 
'- Arizona, for Barbara, Garcia, appellee; . 
° Fritz ZL, Gorehiam, ‘Esq., Office: of the . 

Pig Solicitor, ne 


U, s -Departinent | ‘of: the 
for. the, Bureau. of Land eo 
Management. eae ae 


( Admindstrative ae. @ OPINION BY. ADMINISTRA- 2 


FIVE JUDGE BURSKI 


ry INTERIOR. BOARD OF F LAND 


APPEALS | 


| This. case involves: a . eontroy er sy ae 
: between. two applicants for.grazing — 
“Jeases on: the same. public land.. Tt 


arises from a ‘decision: dated May 13; Ps 


“1977; , by the District. Manager ¢ of rth. : F 
of! Land.;Management 
(BLM); ‘Phoenix District: Office, 2. 


which rejected in’ part: Earl Platts 


‘oa d ated. May 21. 197 re in. effect: ruling 


Where two ‘preference “ight applicants : 
.. file: conflicting applications for. a grazing © 
lease, sec. 402(¢). of FLPMA; 43 U.S.C. 
§$ 1752 (¢)- (1976), mandates, issuance ‘of oe 
the: new ‘lease. to the holder: of the’ ex: 
piring lease provided that the holder of ie 
_the expiring. lease” mhaintains his, or: her” 


plleabl e tiles aiid regulations. 


that. Platt. ooald continue with allot 
- the. privileges granted ‘under. his : 
- former lease: until resolution, of the 
appeal, See 48 CFR 4.21. ot. ee 
In his: appeal, Platt dleoed: Stow ee 
pre ference’ “Tigh : quali fea tidns ‘in 2d 1 is alia; ‘that: Garcia was not qualified tor - 
s geno a gtazing’ ‘Jease-bacausé:she was 
oo : not’ in n the elivestock business, did. note eg 


ee ey 


ministrative - 
and BLM denied these ‘allegations 
and contended that the award. of | 
ak “privileges to her be upheld. Garcia | 
--: -also moved to have the Bureau deci- 
sion of May 28, , 197 t, Hinmgediaely: 


a have sufficient control ¢ over: - prefer- 
a “ence. lands. and,. in: any. event, that. - 
the. award to her was not based upon 

7 proper regulatory. criteria, He also 


| requested a hearing before. an Ad- 
Law. Judge.. 


taplemente 


ordered a hearing pursuant to .43 


ape 4. 415. We delineated the 3 issues : 


follows: 


The i issues to be determi ned ¢ are 2 wheth: | 
er Garcia is’ qualified to: hold. a grazing me 
_. lease’ under the controlling ‘regulations : 
and, if so,. whether the. award. properly 
met. regulatory: criteria: “There. are also: is-..-. 
sues concerning. whether and to what ex-" 
tent Mrs. Garcia’ has control over any” 
preference lands, and whether Mr:: ‘Platt 
has: lost : ‘control over. any ‘preference: 
lands.’ These: and. other issues raised by... 
the ‘parties, including the. degree of. con- = 
trol. necessary, and any ‘additional mat- 


‘KARL. Wi. 
Reeleniney J8, 1979 | 


Garcia — 


- Pursuant to this Order; a ‘hesring : 


was. held. before: ‘Administrative ; ranch. In 1958, 


“PLATT. : : ya . 


| ved comments oe wen Board. tah 


recommended decision, J udge: More. . 


house basically | recommended aft... 
firming the decision of the District | 
7 Manager, thus upholding. the rejec- 7 


tion of Platt’s- application. to the 


one-third: percentage — of -: grazing 
| privileges, and awarding’ that: ‘one- 
: third to Garcia. | 4 : 


~ Before discussing thei issues Sia 


ane the: briefs, ‘we: set. forth. Judge 
Morehouse’ s ‘statement. of the fac+ 
ia ve tual background: 

ae denied the ‘ation, to have the. dots jaded decision as follows: ee 
sion. immediately implemented and. | 


of: his» “recom- 


The evidenced established that. the Gareia Ge 
Ranch, which’ is: the subject. of the con- 
7 troversy,’ consists. of approximately oo 
Sections’ of: patented lands, 18 sections of 

‘Federal. jands, and 6. sections: of ‘State 7 
lands (see Ex. A-8)., 
-homesteaded " in: ‘the ‘later 1800s ‘by Jose 
< Garcia, grandfather’ of Barbara Garcia’s © 
| late © 


The ranch was 


“husband, Conception. ‘Following 


‘Jose's: death, ‘the: ranch: was: ‘owned: and... 
operated ‘by his three grandsons, Emilio, © 
. _ Joe's and Conception, from approximately 

1925: to “1955,” ‘Barbara. ‘Doran ‘married 
Conception | Garcia in’ 1982. 
” she resided: ‘on the ranch with her: hus-.— 
“band, Conception, ‘who’ with ‘his. two 


= brothers were. mn. ‘the cattle business: ‘In 
ters: relevant, to the determination. Of. en- 


: titlement to - the | “grazing - privileges | in 
Stee “question may, bes entertained by. the: 
—_ a Judge. Oh, Se, 2 nee 


1955," Conception | Garcia died, leaving his 


‘wife, Barbara, a life estate of one-third _ 
undivided interest in the ranch with their - 
aa) six children. as. cremaindermen. From 1955 is 
: “to 1958, Bmilio,: Se oe. and Barbara. ran. ‘the. 
Joe sold his undivided. . 
1 one-third interest to Emilio and the same 


| Law Judge Michael L. ‘Morehouse 
- pli ‘Phoenix; Arizona, on: Jan. 10; 
—-1978.: Following. receipt of post= : 


Ao Platt acquired Emilio ‘Garcia’s. interest 
hearing. ‘briefs. from. the. ‘parties, 


_in: the. ranch, ‘The: Estate of Conception /_ 

J udge . Morehouse: issued’ a. ‘Recom=. | 
~ mended - “Decision: dated . Bk une: AS: 
1978. ‘Copies: thereof; were sent to the ; 


me, Hertigs 9 and: dt have filed: ‘briefs 


year Himilio. and Conception’s Estate - 


leased’ the whole ranch to. one’ ‘Everett _ 
’ Hinkson ‘for- ‘four. “years. ‘In’ 1959, Bart, . 


Garcia was closed. in. 1961, ‘and in. 1962, ef 


_. Barl:, Platt: leased. Barbara. Garcia’ s one- on 
third. interest... (Ex. R-3). ‘The. lease. ter: ri 
-minated, on. October: 4, 1975. Throughout aes 


this: “petied: of: ‘time: Warl/ Platt: had. been a 


"Thereafter, ae 


iS agreement ‘and ‘she paid: him, ‘no fees, 
testified''she considered. him’ ‘as: her. attorney, ; 


however: :For’ ithe . purpose «.of..:this. fetgione: ha as s the onttol ver he nte ti 7 
ea e £0 over, ner in er res in ‘2 


the attorney for the Garcia en Fol- “ 
lowing Conception’ Ss ‘death he. tepresented 
- the Estate’ and was.also the-attorney:for: 
Barbara: Garcia: CT In 1958, when Emilio - Hs 
acquired By oe’s- one-third interest, he bor- w 
- “yowed.” the Darchase money, from: ‘Earl 


Platt. a eee ae 


The jena’ hated War). Platt uid cons 


‘para. Garcia. initially. yan. for a: period ‘of 
five years. It. was renewed for. three. years 
commencing ‘October 1, 1967, terminating 
September: 380, 1970, . and renewed, again 
for a period of five: years® commencing 


‘DECISIONS. OF. THE’ ‘DEPARTMENT: OF. THE. INTERIOR 


(Dee. 3-5) — a 
At the fime our : Order of at 94, 


‘1977, no party had raised, nor had | 
the: ‘majority - of ‘this | ‘Board’ con= 
- sidered, the effect: of. ‘gee. 402(c) of 7 


the. Federal Land. Policy and’ Man- 


agement, “Act of 1976, 48° U.S.C. 
—§:1752.(c)” (1976), onthe questions | 
| presented by this ‘appeal. ‘That’ sec-. 
tion: provides, i in ‘Televant ‘Bart, as a i 
follows: ": a - oe 


‘October 1,°1970,.-and terminating: ‘Octo: 3 


ber: I, 1976. -At-that. time,.evidently.. the 
parties were unable: to. reach an agree: 


ment concerning the terms of : a new, lease. 


It appears, in any* “ease, ‘that: there may 


have been some kind of: falling. out, be- 


tween Mr. Platt and Mrs. Garcia,: since : 


she retained another attorney. to negoti. 
ate new. ‘lease terms,. which. negotiations 
proved unfruitfal (see letter dated. Sep: 
‘tember. 30, 1975, attached : to: appellant’s 
reply | brief)... 


still. pending. , w 

Mrs, Garcia testified ‘that pefore. 397 5 
and the expiration of the lease, she. made 
~ the decision: to go. back into the livestock 


‘business. In J: anuary;: 1977, prior to. filing 


her grazing lease application (Ex. A-2), 
she bought a. mother. cow, @. bull, and two 
; horses. On J anuary. 12; “1977, she acquired 
a. new brand. certificate (EX., AA). from 
the State of Arizona. and: on December 17, 
1977, she purchased an additional 20 head 
of cattle (Ex. R5). ‘These. eattle are, now 
on land. belonging to.a relative. which has 


_ only. limited forage. She stated. that. ‘she | ar 


‘eousiders herself presently in the live- 


stock pusiness, she intends. to: remain’ ‘in 


the, livestock business, ‘and she. needs. her 
one-third share of: the BLM. grazing. privi- 


leges that attach. to, the, Garcia 3 ranch. 


é ane and » 





1 In. cgumentig ‘on: = hia’ gedion,: 
vigorously... deniés that: ‘he was Garica's. at- 
~ torney. ‘thereafter. because he had: DO: retainer 


‘their. past Telationship does. ‘not, matter. 


Subsequently, a. ‘partition | 
suit was filed in State, Courty. -which. is 


‘Platt 


Garcia a 


So long as Gi the lands: for 1 which: the 


‘permit or lease is issued remain available 


for domestic livestock grazing ‘in accord- 


ance with land-use plans: prepared: pursu- = r 
~antto: séction® 1712. of this’ title: ‘Or. section. 


1604. of: title 16; (2). ‘the ‘permittee or 
lessee:is in compliance: with the rules and - 
regulations issued and the terms and. con- 
ditions in the permit or lease. specified by 


_the. Secretary. eoncerned, and (3). the. per- 


mittee. or: lessee accepts, the: terms: and 


conditions: to be ‘included: by ‘the. Secre-_ 


tary concerned i in the new: permit or lease, 
the holder of the. expir ing permit’ or lease 
shall be given. first priority for. receipt: of 
the, new permit or lease... = 


~Upon® ‘reflection, this “Beard is” 
now of the view that' the applica: — 
bility. of..sec. -402(c). of FLPMA 


Hig. determinative of. .the... appeal. 
Platt: argues. ‘that’, this: 
‘requires. reissuance ” “of the’ ‘lease 


section 


to him regardless . of: any “other 


matter: raised: in this case. Garcia. 
contends. that this. sectioii: does. not” 
require: reissuarice’ of a. ‘lease. ‘tora 
prior. holder who.no: Jonger hasthe 
original qualifications. upon which 
 the.lease -was- premised: ‘BLM. ase 
, serts | that this ‘section. does motap- 
ply. to. situations where: a:eommon 
owner, is seeking. ‘to: reassert... her = 


ights’ and. her 00! owner. no. ‘longer | 





: ae: 232 
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Repierahe I 8, 19°79 


ae lad Saree had een, used a as ‘the 


. reference for the grazing pr ‘ivilege. | 
This issue was not “raised. ‘beforé : 


Judge Morehouse,. nor: was. At ad- 


dressed by him. 


[1]°This“Board: hie: eee that 


where conflicting grazing lease ap- 
have equal “preference : 


rights for the land,: the ‘statutory 
provision requires - thatthe hold: 


er of the expiring lease be given — 
first priority (in? effect, a “right 
of first refusal) ‘for a new lease for’ 


the land embraced: by: his: former 


lease if the statutory requirements 
are met. arvey Sheehan, 39 IBLA 


fs 


«56, 86. LD. 51° (1979) 5 see. “also 
— George T. McDonald, 35 IBLA 75 
(1978) ; 
IBLA 262: - (1978).5.- Mark. as 
Fe. Prowse, 32 IBLA 311, 84 I.D 


874 (1977). In Trask, SUPT A, WE held 


that if, the. holder of an, expiring : 
lease: lost... control of the private. 


‘property. contiguous to. the public 


land which gave him a prefer+ 
ence. right. toa lease. under’ 43. 


CFR. 4121.9-1 (d) (1977), he would 


"not be entitled to. first. priority. 
under. FLPMA for receipt o ofa new ‘i 
Tease... | 

_ The apeidion in. : Prashe was prem- : 
ised: on: the recognition that: upon 


loss of contiguous or cornering land. 
an individual loses. the preference: 


right afforded by sec. 15.of the. Tay-_ 
| ae Grazing Act, 43 -0.S.C. §:315m_ 
| (1976). Thus. the ‘Board held that. 


since. Trask no longer held a; prefer- 
~ ence right to lease the land, the right 


of first refusal could not be exer- 
_ cised so long as another applicant 


- 303-299—79-—-B 


F ancher Br “others, oo: 


with contiguous ¢ or. » cornering. land 
sought, to lease the Federal range. 
The issue presented by. this. Ap- 


peal, however, i is substantially dif: 
: ferent. While we are cognizant of © 


the fact. that. Bs. partition sult.. 1s 
presently pending - in .the.. state 


courts, the fact remains that as of 


now Platt has a two-thirds undi- 
vided. interest. in. the .base lands — 
while Garcia has a.one-third un-- 

divided interest i mn the. same lands, — 


Even. assuming that Garcia has a, 

preference right to lease the adja- 
cent Federal range, we are of the 
opinion that until such time as par- 
tition. actually occurs Platt, under 


the provisions | of sec. 402(c) of 


FLPMA, has the right of first re- 
_fusal to the entire Federal range 
Trask, 22 TBLA:895:(1977); Allen: ° ; 


contiguous. or cornering thereto. 


It is clear that if we assume- that 
Garcia? S one-third undivided inter- 


_est is sufficient. to vest her with a 
preference. right, we must: assume. — 
. that Platt, with: a. two-thirds un- 
divided interest, is similarly. vested. 
| with a preference. right. Thus, un-_ 
like ‘the situation in Zrask where 


the } prior lease holder no longer had — 
a ‘preference. right, in the instant 
case both would: have a. preference 
right. Under such a situation | we. 


can no ‘longer ‘find, a8) we did” in 


Tr ashe, that the prior Feder: al lessee 
is ‘not in compliance with the rules, 


and regulations issued by the Secre- 


tary. See 43 U.S.C. § 1752(c) (2). 


“The = instant sit tuation is Clearly. 


-analogéus to ‘a situation’ in which — 
there: have always ‘been two prefer- 
ence right holders; but: where only 


one has ever actually exercised the 
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- preference. aie the stabates and 
. regulations in effect prior to the’ en- 


actinent: ‘Of: FLPMA, the’ historic use | 


of the individual who had been graz- 
ing on the Federal range would be a 
| factor: to’ consider in the adjudica- 

tion: of conflicting: applications, but 


it would not have been conclusive. 
- Since the | passage of FLPMA, héw-: 


ever, it 1s our view that: the prior 


~~ holder has‘an absolute right of first 


- refusal so’'long ‘as he maintains his 
-_ -preference right and is otherwise in 
ele ice with the | applicable 
, égulations. 7 7 
Thu S, we conclude that, Pere such 


_ time as partition occurs, Platt hhas & 


| priority 1 right to lease the Federal 


range involved herein. We are not - 


unmindful that the provisions of 
sec. 402(c) may, at times, work an 
injustice upon cer tain Sudividuals: 
But it seems clear that Congress has 
determined that stabilization of the 


ewisting ‘livestock industry, should” 
receive the -highest consideration. 
— We feel that this Board has no op- 


tion. but to follow that policy deci- 
sion. “Upon partition, ‘of * course, 
BLM should re-examine ‘the rights 
of the parties in accordance with the 


views expressed in, Pras and the 


instant case. 
~ Inasmuch as our. r resolution of the 


above question ‘renders moot the 


; other issues. presented by this ap- 


peal, we. will: not address those 


questions. 
| Accordingly, pursuant. to the au- 


- thority delegated to the Board of 


Land Appeals by the. Secretary of 


- the Interior, 43 CFR 4.1, the deci-: 
sions appealed are reversed and the 


DECISIONS OF THE: ’ DEPARTMENT ‘OF THE INTERIOR 


[86 LD: | 


case “files are remanded for further 


action. consistent with the views € ex- | 


pressed: herein. he ; 
- Janees Li Bossi, | 
| Administrative Judge. 


We CONCUR: : 


Newton Farsuumna, r a a ae 
Chief Admanistrative. Judge, Bags 


_ Freperick FisuMan, 


Administrative Judge. > | ~ 7 


Doveras E. Hewriquss, 


: Admimstrative J fudge. 7 


Epwarp WwW. Srvuzera, | 7 
Administrative fuge.. 


ADMINISTRATIVE Bi UDGE 


: THOMPSON DISSENTING: 


I must disagree with the conclu- 


sion in the maj jority” opinion that 


sec. 402(c) of the: Federal Land — 
Policy and Management 


(FLPMA), 43 U.S.C. §1752(c) 


. (1976), mandates renewal of a lease 


for the entire grazing privileges in’ 
these circumstances where a com- 


-mnon owner is sééking to reassert her _ 
rights and her co-owner no longer - 
has the ‘control-over her: interest i in 


the land which had been‘ used as 


the ‘pr eference: for” the “grazing 


privilege.: : 

This precise. issue bis not’ basi: 
addressed before by the Board or in 
any other. ruling of which IT am 
aware, Thus, aS this: is a case of first 


| impression, ‘ve must view the statu- 
tory provision to determine statu- 
tory intent not: only from the spe- 


Act 
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a ibe ianetaes oe fr from. 1 the entire. 
legislative and admini strative mi-- 


ee from. which it arose. There is 


_ no guidance in the legislative his-. 
tory to the type of situation pre- 
‘sented here. See the discussion in 
Allen R. Prousé, 82 TBLA 811, 815, 
84 LD, 874, 876. (197% 7); showing the . 
| Congressional concern that existing — 
grazing operations continue so long. - 
as the authorized user remains qual- | 
ified under the law and regulations. | 
Nor is there any evidence. on the 
specific question here in the current _ 
: implementing 
regulation echoes the aly lan- ; 


- regulations. : The - 


guage, providing: 


-Permittees or. lessees holding expe: 
_ grazing permits or leases shall be given 
_. first’ priority for teceipt. of. new Lr et 


or leases if: 


C1): ‘The lands remain’ ” Gyadinble. for: 
| livestock grazing in: aecordance with land 


use plans (see. subpart 41.20) ; 2 


~ (2) "The permittee. or. lessee : ‘is in com- 
plianee with the regulations contained in. 
this part and the terms and conditions of 
. kis grazing permit or lease; and 
(8). The permittee or lessee accepts the. 
terms. and conditions: to - be: included in’. 
the. new permit or lease by. the authorized: 


officer. 


4B. CFR 4130. 2c), published’ July 


5, 1978, 43 FR 29072, 


| Th commenting on. the final rule- 
| making wherein. the grazing regu- | 


Jations were revised Tast year, the 
Assistant. Secretary. stated in the 
- ~ pream able to the regulations: oe 


‘Serious concern was expressed | in sev- 


ee of the comments about how. these 

* grazing: regula tions will affect the live- 

_ Stock operators now authorized to graze. 
_ on the public lands administered by the- 
a. Bureau oe Land Management. Livestock. 
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operators with a grazing license, permit, r 
or lease, will be. recognized as having a 
preference for continued grazing use on | 


these lands. There [sic] adjudicated graz- 


“jing use, their base properties, and their 


areas of. use (allotments) will be recog- 


nized under these grazing regulations. 


43 FR 29058 (July 5, 1978): While’ 
this comment. ¥eflecta: the statutery 


priority for renewal, it relates that’ 
“preference” to the past determina- 


_ tions, concerning the grazing user’s: - 
pe eee other mat- : 


base properties, 

ters: | | 
Thus, to dsierains. Gis peee 

ence existed, we turn to the basic 


_ statutory provision which estab-. 
lished the base property preference, 
For lands outside grazing districts, 

grazing privileges are .awarded. 


under the authority granted by sec. 


15 of the Taylor Grazing Act, 43 _ 
: U.S.C. § 315m_ (1976), which sa ; 


prererence to: . 


oe & owners, pnetianaees, lessees, or _ 
other lawfnl occupants of contiguous: me 


lands to the extent necessary to permit. 
proper use of such contiguous tands; ex- | 
cept, that when. such isolated or. discon- 


nected tracts: embrace seven hundred and. 


_ Sixty acres or less, . the owners, home. 
- gteaders, ‘lessees, or other lawful occu: — 
pants of land contiguous thereto or cor: 

_nering thereon shall have a preference: 


right to lease the whole of such tract, . 


‘during a period of ninety days after. such — 
tract is offered for. lease, upon the terms -_ 
. and conditions ge by the Secre- | 
i tary. [Italics added.) 
i This preference, of course, was. fur: 5 8 
ther delineated by: sec. 402(c) of 
FLPMA by affording a priority to 
the holder’ of an expiring lease. : 


What is evident i in the: entire statu- _ 
tory and regulatory framework, ; 


AGA 


however, is a recognition of rights 7 
established by. virtue of ownership 
or control of base property. For 


i sec. 15 leases, the base property: is 


the contiguous land. Although a 


purpose of the Taylor Grazing Act 
and sec, 402(c) of FLPMA is to 
stabilize existing grazing opera- 


tions, the underlying assumption in. 


both Acts as to preference and pri- 


-ority for a lease is that the original. 
conditions which afforded the pref- | 


erence right remain the same, 2.¢., 


that the applicant retain his owner- 


ship or control of the-base property. 


Thus, the priority under FLPMA. 
for renewal depends upon the con- 

tinued ownership or control of the: 
base property as was recognized in 
-IBLA 395 

(1977), where it was held that if. 
the holder of an expiring lease loses. 

_ control of the. private property con-— 

tiguous to public land which-gave- 

-. him a preference right to a lease 

under 43 CFR 4121.2-1 (d) .(1977),. 

_ he would not be-entitled to first pri- 

ority under FLPMA for receipt of 
a new lease. It follows that loss of a 
percentage of the ownership or con= 
trol. over the base property causes a 
loss of the priority to lease: to that | 


same extent. 


» We would an me ae to we - 


monize with the entire statutory and 


regulatory scheme of. leasing - based. 
upon. preference land’ ownership or _ 
control. Thus, we-would: rule that: 
see: 402(c) of FLPMA gives a pri-, 
ority to lease to expiring lessees only 


to the extent. that the lessee retains 


ownership or. control of the ‘pr efer- | 


* ence Pies upon.y which the lease ¥ was 
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formerly granted. Tf the lessee loses | 


a percentage interest in a tenancy in 


commen on such preference lands, 
he would only have a priority to 
lease based upon the percentage of: 
ownership or control he retains. 
“The majority opinion interprets. 
sec. 402(c) of FLPMA to.a logical 
absurdity. This may be demon- 
strated by considering the perim-. 
eters of the logic flowing from the 
majority’s conclusion. Under 7’rash- 
if a: grazing lease applicant no. 
longer. owns or controls land con- 
tiguous to the public land to be 


leased, he or'she would not have the _— 


statutory preference to that land 
under sec. 15.0f the Taylor Grazing _ 
Act. However, so long as a lessee 


owns or contr ‘ols any percentage. _ 


interest. in the contiguous land ho: 


would prevail under the majority’s 
theor y- Thus, where a. lessee, whose 


lease is expiring, had -100 percent. 
ownership or control of the contigu-. _ 


ous land upon which the preference . 
was based. when the prior lease is< 


sued and loses control over 99 per- 
cent interest in the contiguous lands, | 


but’ retains a 1 percent interest in a 


tenancy in common, the thrust of 
Platt’s.argument and the majority’s. 
conclusion in this case would compel 
a ruling that sec. 402(c) of FLPMA 
requires that the lease: be renewed. . 


Any other tenant in common of the 


preference lands would be prevented 
from ever acquiring a Federal graz-~ 
ing lease so long’as the tenant in 
common who-held the: prior lease 
owns any percentage interest: in. 
those lands. This is completely con- 


trary to the entire statutory ‘cae ~ 


458) 


felating the sfabiliention of the 
livestock industry to the ownership 


or control of contiguous lands for — 
grazing leases. The majority’ s cOn-_ 


— elusion will compel tenants in com- 
mon to partition lands in order to 


attain a grazing lease: However, this 2 


may not even afford them a basis for 


» yelief unless upon partition the co- 
tenant with the lease no longer owns — 
lands contiguous | to the Federal 


- Jands. 


; ules and regulations so as to be en- 


titled to. priority for. renewal, the 
former lessee must.meet the essen- 
tial qualification to “own or control | 
land or water base. property.” ” 43 © 
OFR 4110. 1-2; Furthermore, there ; 


aaust have been compliance with the 
terms and conditions of the Jegsee’ S 
Tease. The. grazing lease which Platt 
desires: to renew. dncorporated . the 


= 3 regulations: then in. effect when. the 
lease. issued.. At. the. times. Platt’s 


Federal. lease. issued.and expired, a 14 

regulation expressly provided that 
@ grazing lease “will be. terminated 
in whole or in part because of loss 


of control. by the lessee of non-Fed- : 
eral Jands that have been recognized 


as. the basis for a grazing lease.” 


(Italics added.) 48. CFR. 4125.1-1_ 


(i) (4). (1970-1977). Platt’s. lease 
from. Garcia. was used. by’ him to 
7 support his prior preference right 


to a lease, When: that. lease termi-- 
nated, without. renewal, Platt. lost. . 
: control . to the extent of the one- 


; ; third undivided interest j in the base 


a Pies Federal lease was effective Feb. 14, 


L974; and it expired Feb. 13, 1977.:His lease 
from Garcia terminated Oct. 1, 1975. 


~RARL W. PLATT. 
Senter ler: 18, (1919 


To. be. in eek. with the 


465 


‘property eined jointiy By. Platt 
-and.Garcia. Since. one of the lease 

terms was termination of the lease _ 
in whole or in part because of loss — 


of control of the base lands, it can- 
not be said that the lease was in 
good standing at the time of its 


termination as to the one-third. 3 in=- 


terest, which had. been lost by Platt. 


As against Gar cla, Platt is there- 
fore not. entitled to assert the prior- ~ 


‘otherwise — accorded. under | 


ity 


FLPMA to those in compliance _ 
| with t the terms and conditions of the 
‘expiring Federal lease. | 


I would agree with. the majority . 


to the extent it finds that-an interest — 

in a tenancy. ij in common gives own- — 
ership or control to such land.. ‘This 
—As.j in accord with the general com- — 


mon law principles governing ten- 


_ants-in common where each co-own- - 
‘ermay use and. enjoy property own- _ 
ed in the form of tenancy in common 
as if he were the sole owner-pro- _ 

: vided. his. actions do not prejudice j 
the use and enjoyment of the prop- | 


erty by. the other co-owner, /7.g., 


Jackson. v. Low Cost Auto Parts, 


Ln0., 25: Ariz. App: 515,:544 P. 2d 


| 1116, 1117. (1976). Nevertheless, 
| under the. rule i In Jackson.a tenant 
in common cannot exclude. other 
co-Owners from ent] joying their equal: . 


privileges, since.to do se. would-be 


an “ouster.” The majority’ s conclu: . 


sion, however, fails to: give recogni- — 


tion to any rights:i 10. ‘the cotenant. to . 3 


share i in. the usage of the. common — 


| tenancy, base.. property and helps 
Platt, in effect, to oust Garcia from 
her rights appurtenant to. the base 
| property. To > avoid this —— - 


being a ‘participant to. ren a Te- 


sult, we should apply the regulation — 

to recognize the ownership interests 

“which the cotenants have in the un- 

divided. whole interest in the ‘prop-- 

_ prby by recognizing their. Popo: 
_tionate shares, 


Platt contends, 


7 be recognized in the majority in- 


= ‘terest. In Grabbert the base land — 
‘ad originally been patented to a 


_ corporation and when it was dis- 


- solved. many small undivided in- | 
; terests j in the land were distributed. 


to the shareholders in proportion to 


their holdings. One of the conflict-. 


‘ing applicants attempted to obtain 


from the small percentage holders _ 
leases which were merely permissive ; 
~~ in nature. On its facts, @rabbdert is 


. distin guishable trom. the situation 
here: However, to the extent lan- 


: | guage in that case may be read to 
‘require over. 50 percent interest in a. 


_ tenancy in common before any 
_ vights may be recognized in. the 


- eotenant, I would overrule itto that 


2 extent. Such a rule‘is not consonant 


“with the. principles of law pertain- | 
_ ing to tenancies i in common. 
The: concept of a cotenant’s ae ; 


qualification. of ‘ownership or con- 


__ trol in base lands should not'be con- 
. fused with the concepts applicable _ 
tor proper allocation. of the Federal 


ao lands, Although * we would hold that 
- Platt’s ownership and. control of 


| the base ‘property for the. purpose - 
of his basic ‘qualification, and. his : 
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i Garcia has no control’ over base 
_ ‘property because under the rule: in 
-. Grabbert v. Schultz, 12 TBLA 255, 
~ 80 T.D. 531 (1973), full control must — 
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"priority. for renewal of his grazing 3 
lease should be in pr oportion to his 


| percentage of interesi.in the tenancy — 
in. common, this. ‘does not mean 


necessarily that he is entitled to a 


lease simply for two- thirds of the 
Federal lands. Since Garcia was not 


the holder of an expiring Federal 


grazing lease, she has no priority 
for a new lease under 
However, assuming she is otherwise - 
qualified, as the ‘owner of a per- 


FLPMA. 


centage interest, in contiguous lands. — 


she is an owner of base property | 

and would have a preference under - 
sec. 15 of the Taylor Grazing Act 

to lease contiguous lands except to — 
the extent she is precluded by 
-Platt’s FLPMA priority for a lease 
based. on his two-third’s 
the base property. 


interest in - 


To the one-third terest to which 


Platt does not have the priority to. 
lease under FLPMA, we thus have — 
‘conflicting preference applicants. — 


Generally, in such circumstances the. 


| grazing privileges for that interest 
should be allocated in a manner con--_ 


sistent with the criteria set forth _ 
in 43 CFR 4110.5, which applies 


when more than one qualified ap- 
| plicant applies: for’ livestock graz-— 


ing use of the same public land. 7 


‘The authorized officer may allocate 
grazing use consistent with land use. 
plans on the: basis of. any of the fol- 
: lowing factors: 7 


(a) Historical use of the public 


land (see sec. 4130.2(d)) 5 ea 


“(b) Proper Tange. ‘management. - 


and use of water for livestock} | 
{c) General needs of. the appli- - 4 


cants? livestock ‘operations; - 


eee Nae * | : a September . 18, 1999 


-@ Public ingress cand egress 


“across: privately owned or con: 


trolled Jand to: public lands; 
_ (e) Topography ;. and. 


(f) Other land use-:requirements., 


unique to the situation.: 
Platt: contends’ that: if there is to 


be any allocation of the: privileges: 


it should: have:.been done by the 
range manager applying similar 


-eriteria. We agree with Platt that. 
generally this is true and should 


_ have been done in this:case. How- 


ever, there is now an additional: 
factual circumstance which may. 
‘be given consideration under cri- 
terion (f). above, that is, the 
a pendency of the partition suit. Ex-. 
tensive land use planning and eval- 
uation of all these criteria may be | 
: postponed where it appears that a | 


probable change in land ownership 


_ is imminent. Thus, temporary leases 
- for less than 10 years are. justified 
under sec. 402(b) of FLPMA in. 
the best interest of sound land man-_ 
agement where such a change in - 
| land:ownership by partition is im- 
‘minent. However, we believe all of | 
these considerations should have 
been ‘weighed before an allocation 


was. made here, and would modify 
the decisions ice and remand.the 
case to the authorized officer to 


make a further -determination. of- 
- proper allocation and ‘the reasons: 


therefor. 

The foregoing discussion is pred- 
icated upon an assumption. that 
Garcia is qualified for a lease be- 


cause she is in the livestock: busi-.. 
ness. The issue of her qualifications. _ 
was one of the primary reasons for — 


our - ordering a hearing i in ‘this case. | 


Being in the livestock business con- | 
tinues to be. a mandatory qualifica~ 


tion: under current. regulations. 43. 
CFR. 41101. Platt correctly. con- 


tends the fact that Garcia had en- 


gaged: in the business prior to. 1961 ~ 
bears no relevance to the adjudica- : 
tion of her. application. under ap. : 


peal because. Garcia’ s lease of 1 her — 


interest and other evidence indi- — 
cates that she was not, engaged in. 


the grazing business from that time 
at, least until her refusal to. renew 
Platt’s lease. Bee. Laurence: A. Ane 
dren, @. IBLA 14 (1972) ; Orin De 
_ Patterson, 56 I.D. 380 (1938). Platt.” 
: points to several. Departmental de- 
cisions in support of his argument... 


The. Department. has held that the. 


ownership of a few livestock may, _ 
not, be sufficient. to establish a per- - 
‘son as being engaged in the live-— 
stock business. See Ralph E.Holan, 
18 IBLA 432 (1975) ; Ruth BE. Han, - 
13 TBLA 296; 80- ED, 698 (1973). 
We have held that entry into the 
_ livestock ‘business’ cannot ‘be con-_ 
- tingent upon the: award of a Fed- 
eral lease: See Ralph EB. Holan, su- — 
— pra; George T.M eDonald, 18 TBLA 
159 (1974). | | 


The cited. cases. may. ‘be: distae 


guished from the instant. case, 


among other reasons, in that the ap-— 
pellants therein never established 


‘that. they had entered the livestock. 


business before final Departmental: 
action on their applications. Final. 
action on Garcia’s application has 
been stayed. pending this appeal, see 


43 OFR 4.91, and her application — 
remains pending before the e Depart: : 


me ment: t: Nothing precludes considera: | 
tion of all the applicant's circum- 
stances” while an application is” 
and A) udge © Morehouse’s 


- jpending, 
sf findings support the conclusion that 
- *Garcia- met this qualification at: the 


. ‘time of the hearing. It is clear that 
her entry into the livestock business ~ 


was not contingent upon the award 


ofa Federal lease. Ralph £. Holan, 


supra; George T. McDonald, supra. 


_ 'Phis tends to show that een had, 


atleast, started a livestock business, 6-5. 


albeit a small beginning,. when she 


filed her application. We would find 


a that she is qualified. 


Platt. further — contended’ ‘that 
s Garcia should not be awarded any 
: grazing privileges without first re- _ 
quiring, her to make. any compen-. 

sation to’ Platt for. his’ improve- ; 
- ments on the Federal range prior to 


the award of the lease. J udge More- 
house ruled that’ this could await 


the outcome of the partition action. | 


= Platt: eontends this was erroneous. 


The statutory basis for such a , 
| pensation. 18: provided i in sec. 4 of | 
the. Taylor Grazing Act, 43 U. P C. 7 


§315¢. Ae), which provides in 
: part: 


No. niente shall be issned which shall 


entitle the. permittee to the use of such - 
| improvements constructed and owned by- 


a prior occupant until the applicant has 


2 paid to sueh ‘prior occupant the. reason-. 
able value of: ‘such improvements. to be- 
determined under rules and regulations 
of the Secretary of the Interior. 'The de- 
cision of the Secretary in ‘such cases ig. 
to be final and conclusive. [Italics added. j 


‘While this provision, pertains. ‘to 
lands inside: grazing districts, it-has 


been a that sec, 15. grazing 
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es, (which are outside pie ; 
districts) are to be administered — 


under the provisions of the Taylor’ 


Grazing Act, se¢ 48°U.S.C. § 315m- 
2 (1976), and‘hence, the provision 
should: be applicable ‘to leases as 
well, Present; grazing” regulations 
require payment: for 1 improvements 
by a transferee prior to approval of 
the. transfer of grazing use, regard- 
less of whether the use arises under 
a, lease or Permit. See 43 CFR 4120. 


The difficulty hares is ‘that if the 
privileges are awarded for joint use 
as they were below on a. percentage 
basis use of all the Federal range’ 
in conflict, there would be no “prior 
occupant” as contemplated by the: 

Act, Although Garcia’s livestock — 
might have some use of. the im- — 
provements, so would Platt’s. Thus, 


Platt would certainly not beentitled 

to reimbursement for all the reason- 
able value of improvements which 
 heis using or may use in the future 


Tf, however, an allocation of the: 
range would.preclude his usage of 


‘the improvements from a given 


area, we would agree that provision | 
for some compensation for such im- — 
provements should be a prerequi- 
site before a permanent lease should: 
issue. toanother. _ 

- To conclude, we would ule fi 
that Garcia is qualified to hold a 
lease, that. Platt has a priority to 
lease only to the extent of ‘two-) 
third of the base property. he owns 
in-common with Garcia, that there. 
should be an allocation of the other 


one-third privileges between Platt. 


and Garcia j in accord with 43 CFR. 


4110.5, and that’ consideration of 
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compensation for 


a reallocation’of the privileges, :in 
accord with‘the discussion above, 


_-cision below or this decision should 


be entertained by the District Man- 


ager upon a remand of the case to 
‘accord, with these views. 


od OAN B. THOMPSON, 
| Administrative Judg ioe i, 


We CONCUR: 


JosnPH W. Goss, = eye 
- Administr ative Judge. essere’ 


ANNE Pont DEXTER Lewis, | 
ee Judge. 


TROA-1286-12-78 
7 Decided September 19, 1979 


Contract No, CX-9000-8-0144, 
ational Park Service. 


"Denied. 


om s Contracts: ‘Ganstradtion’ and Opera. 
tion: Labor Laws—Contracts: : Disputes 
and Remedies: Termination for De- 
fault: Generally 7 | : 


number of laborers. requir ed under a serv- 


ice contract. and failed to cure such de-- 


ficiency after a notice to show cause why 
the contract: ‘should not: be’ terminated 
for default, the Board held that termina- 
tion for default was. proper and further 


held that the | Government should. con- 


tinue to. withholé earnings under the con- 


tract to satisfy first the. wage claims by — 
unpaid employees of the contractor as 


“improvement bs 
should be made if warranted upon 


determined: iby the Department of Labor 
pursuant to the Service Contract Act of 
1965 and secondly | to satisfy any claim 


for eXCess costs. by the | contracting 


agency. | 
and that further issues raised by — : 


Platt. but not answered by the .de- : APPEARANCES: ‘Vr. Aedeeeon Jones 


Owner; Andy’s Excavating, Seattle, — 
‘Washington, for~ 
Arthur V.’Biggs, Department Counsel, 
Portland, se) a the Government, | 


“appellant;. My. 


| OPINION BY ADMINISTRA- 
| TIVE JUDGE ‘PAOKWOOD 


"INTERIOR BOARD OF oON- 


PRACT APPEALS 


“This is a . timely. appeal from a 


termination . for default. Neither 
| party elected a hearing arid. the ap- 


as cane | "peal is submitted on. the record. 
APPEAL OF ANDY’s EXcavaTina P*#! 's submitted on the reco 


Findings of Fact : 


‘Ke service contract, No. CX-9000- | 


—-8-0144, was awarded by the Na- 
tional Park Service to Andy’s Ex- 


cavating on Aug. 24, 1978. The con- - 


tract required 1 the contractor to fur- ; 


nish an estimated 1. 200. hours of 
labor to place, fill with rock, and 


tie approximately 300 gabions on 
the bank of the Nisqually River in 


. _ the Mount Ranier National Park 
| When a contractor failed to furnish the 


at Longmire, Washington. At a la- 


bor cost of $17.14 per hour, the esti- — 
mated 1,200 hours of labor. estab- 


lished a contract, price of $90, 568, 
The contract included the General 
Provisions for Service Contracts, — 
Form 10-293, April 1970, 6f which | 
Article 10 is the standard default 
clause (Appeal File Exh. 1). 
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Change: Order No. 1 extended the 
 gontract completion date from Oct. 
12, to Dec. 1, 1978, but made no 
| change 3 in. the contract Brice (Ap : 


peal File Exh. 6). 


 Andy’s- ane commenced 
ork on Aug. 29, 1978 8, and by Oct. 
. 12, the originally scheduled. com- = 


. pletion date, had furnished :636.5 
hours of labor and earned $10,909. 


61. The “Government retained 10 
percent of the amount earned. and 
- paid Andy’s a total of $9, $18. 65 


(Appeal File Exh, 8). 

Although the contract called for 
the contractor to furnish four or 
five laborers and one labor leader to 
perform the contract work (Appeal 
File Exh. 1, Specifications, -p. 8) 
only two employees remained on the 
job after Sept. 80, 1978 Ge eee 
File Exh. 8). 

On Nov. 8, 1978, the Contracting 
Officer sent a notice to show cause 
why the contractor’s right to pro- 


ceed should not be terminated for. 


default for the failure to furnish 
the required number of laborers. 
The notice also pointed out that the 
employees who continued to work 
had not been paid since Oct. 2, 1978, 
and if the contractor continued to 
ignore his obligation to pay his em- 
ployees, the monies due under the 
contract would be withheld to cover 
the wages earned by his employees 


and the nonpayment of wages 
would be reported to the Depart- 


ment of Labor as required by the 
- contract. The return receipt for cer- 


tified mail (Postal Service Form — 


8811). shows that the Notice. to 
| Show Cause 1 was delivered to the 
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“Gontinctor o on. Nov. A 197 g (Appeal a 
File Exh. 9). oe 
. On Nov. 22, 1978, ‘de Contes = 
ing Officer - notified: the-Depart- | 
- ment of Labor of: the nonpayment ~_ 
of wages and of the intention to 
terminate the contract for default 
(Appeal File Exh, 10). The De- - 
partment of Labor responded by | 
letter of Nov. 29, 1978, stating that 
it was conducting an investigation 


and anticipated finding substantial : 
violations of the Se Contract. | 


Act of 1965, as amended (41 U.S.C. 


8§ 351-858 (1967)). Pursuant to 
sec. 8 of the Act, the Department. of 
Labor requested that all monies 


available for accrued earnings due 


to Andy’s Excavating be withheld 
pending a deter mination of the 
wages owed to the employees (Ap- 
peal File Exh. 11). | 

As of Nov. 15, 1978, the last day 
work was performed ndes the con- 
tract, the two employees of the con- 
tractor who remained on the job 
had completed 274 gabions (Appeal 
File Exh. 17). Completion of the 
work on the 274 gabions was accom- 
plished with a total of 1,004.5 hours 
of labor, or an average of 3.66 hours 


of labor for Sompienon of each | 
-gabion. % 


On Dec. 18, 1978, the Continactilie 
Officer ter fnnated ie contract for 


default pursuant to Article 10, De- 


fault, of the General Provisions of 
the contract. In addition to termi-_ 
nating the contractor’s: right to 
proceed, the Contracting Officer 


withheld all monies due under the 


contract pending a determination 


by the Department of Labor of the 
amount of wee claims of the um 


re) APPEAL or ANDY’S EXCAVATING 
- , | : September 19, 419719 

| ee a ee Further, the Gov- 7 

ernment reserved all rights and — 

- remedies provided. by law or under 

_ the contract as well as its right to 

charge excess costs for the comple- 

tion of the work called for in the. 


contract ee File Exh. ae 


| Pleadings: | 


a Ga Dee. 29, 197 8. ‘Andy’ s Excavat~_ 
ing filed notice of appeal from. the 


findings of the Contracting Officer, 


stating that the two employees were — 
not. working for it. after. Sept. 30; 
1978 (Appeal File Exh. 13). | 


‘In a letter of complaint. ee 
: J an. 12, 1978, appellant alleged. that 


- the work under the contract was_ 
complete on Sept. 30,1978, and that . 
it had been paid. $9, 818.65 and re- 
quested that it be paid the balance: 
ofthe contract price of $20,568 (Ap-_ 


peal File Exh. 14). The Govern- 


a ments ; answer admitted that appel- 


jant had received ‘payment of 


$9,818.65 but denied that appellant 
completed the contract. work on 


Sept. 80, 1978, or at any other time. 


. The Government alleged that appel- 
lant defaulted by. failing to furnish 
the required number of laborers: to P 


ae pa the contract work. 


“Decision. 


. The ee shows that appellant 
had performed. only 476.5 hours of 


labor by Sept. 80, 1978 (Appeal File 


_ Exh. 8), while the contract esti- 
mated that-1,200 hours would be re- _ 
quired to place, fill with rock, and 
~~ tie 800 gabions (Appeal File Exh. 


1). Although the record does not 


tract was 


an 


disclose how, many eabiensy ‘were 
completed on September 30, itis pos- 
sible to estimate that only 130 gabi- 


ons were completed on that date 
(476.5 hours divided-by 3.66 hours 


per gabion). Appellant’s assertion 


_ that the work under the contract was - 
completed on Sept. 30, 1978, is con- 


peomer the evidence of record: Ap- — 


pellant can have no reasonable ex- — 
-pectation that he had. completed the 
contract. for 800 gabions when he — 


had performed less than half of the. 


-Tequired work by Sept. 30, 1978. 


- Appellant’s allegation that. the : 


two. employees who Temained on _ 
the job after Sept. 30, 1978, were 
not working for him is refuted by 
evidence of record that the total of » 


payments under the contract, 


$9,818.65, included. payment for 80 - 


hours of labor by those two employ- — 
ees for the period. Oct. 2 through 
Oct. 13, 1978 (Appeal File Exh. 8). e 


| Further, statements by the two em-. 


ployees show that they were work- | 


ing for appellant until Nov. 15, _ 


1978, and that each of them is Took 
ing to appellant for payment of 33 — 
days? wages which had not been | 


| paid (Appeal File Exh. 20). 


ven. with the additional abe 


7 a the two employees during the 


period from Sept. 30_ through 
Nov. 15, 1978, the total number of 
gabions completed was 274, leaving 
94 more gabions to be placed, filled 


| with rock, and tied in order to com- — 


plete the work bis lead a the 


3 contract. 


fi] The Board finds that ‘he con- 
not completed on 
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Sept. 30, 1978, that Andy’s Exca: 


vating did. not furiialthe required — 
number of laborers after that. date 
to finish the contract. work within 


the: contract. period and that.there . Coe 
T concur: 


remain 24 gabions to be completed 
in. order to satisfy the contract. re- 
quirement for- 300. gabions.. The 
- Board: further finds that appel- 
 Jant’s-default was brought to: his 

attention by. the notice to show 
cause, that. appellant took no action 
to cure the default, and .that the 


default termination was authorized 


under the default clause of the 
contract. 


With respect to oe monies with: 
held, the Comptroller General of the - 
- United States has held as a matter 
of law that where, as here, sums are © 


withheld from a. defaulte? contrac- 
tor pursuant to the provisions of the 
7 Service Contr act Act. of 1965, as 
amended, 41 U.S.C. 88 351-35 


(1976), priority to. the cence 


funds shall be accorded first to the 
claims of unpaid employees and sec- 
_ ondly to the claims of the procuring 
agency. Unpublished Opinions B- 
161460, May 25, (1967 and B-170784, 
Feb. 17, 1971. 
Board finds that the. Government i is 
properly. withholding the remain der 
of the earnings under the contract 
pending a determination by the De- 


partment of Labor of the wage 
claims of the unpaid employees and. 
pending a determination by the Na- 

tional Park. Service of its claim, if 


any, to excess costs for. completion 
of the unfinished work, 


DECISIONS OF. THE. DEPARTMENT. oF. ‘THE, INTERIOR 


Accor dingly, the 
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Conclusion , 
"he appeal i is denied. 


a Honezer ‘Padiewoon; | 
Administrative J fudge. 


: Wutras F. McGraw, | on 
= CHey Administrative Tudge. | 


KNIFE RIVER, coat MINING co. | 


43 IBLA 104 | : 
Decided September 2h, 1979 


Appeal from. decision, GS_10-Mining, 
of the Acting Director, U.S. Geological 
Survey, establishing the basis for com- _ 
puting the royalty. on production. from 


‘Federal coal lease BLM (ND) 019127. 


“Affirmed. 


1. Coal Leases and Permits: + Royalties 3 
In determining the amount of royalty due — 


to the United States under a Federal coal. 


lease, it is proper for. U.S. Geological Sur- 


vey to include the amount of the reclama- 
tion fee imposed: by the Surface Mining 


Control and Reclamation Act. of 1977 as 
part of the gross value of production 


where the selling price received at the | 
point of shipment to: market is cere: : 


by that amount. 


APPEARANCES: I oseph R, Maichel, | 
Esq., Bismark, North Dakota, repre- 
senting Knife River Coal’ Mining Co. 


3 OPINION BY. 


ee! RORSRY = JUDGE | 


BUESEL 


ee eae BOA RD 
OF LAND APPEA LS 


Tn Oct. 7, 19 "1, Knife River Coal 5. ws 


Mining Co. requested an opinion 


472] ae ae Be a ‘KNIFE RIVER. COAL. ‘MINING CO. _ 
| 7 | | September 2h, 1979 


from the eas Ss. ‘Goslogical. Survey 4 


(GS) as to whether the reclamation 
- fee. required by: the Sur face Mining 
Control and: ‘Reclamation Act. of 


19772 should be considered. a part of 
the gross ‘value of coal for ‘comput- 


ing” othe royalty under FE Federal coal 
lease’ BLM (ND) 019127, 


On Déc. 6 


decision. The decision comp ared the 
reclama ation fee to. a state severance 


tax, which GS has. earlier. deter- 
mined must be included in the value _ tributable. to. a tax or other, cost of 
determination : had | | 


been © affirmed by this Board ‘in 


basis,. which. 


Knife River Coal Mining Co., 29 
IBLA 96.(1977).-‘The Area Super- 
visor accordingly held that royalty 


‘should be paid based on a value. 


which included the reclamation fee, 
Knife River then a to the 
Director, Gos © 


reviewing the GS. rationale as toi in- 


1 On fos: 2, 1977, Congress snneled the Sur- 


face Mining Control and Reclamation Act of - 


1977, P.L. 95-87, 91 Stat. 445, 447 (codified 
at 30 U.S.C. § 1201 (Supp. I 1977), See. 402 
of the Act requires all operators of coal min- 


ing operations subject to the provisions of the — 


Act to contribute to a reclamation fund. 
Specifically, sec..402(a) provides: = 

“(a) All operators of coal | mining ‘opera- 
tions. subject to the provisions of this chapter 
shall pay to the Secretary of the Interior, for 
deposit in the fund, a ‘reclamation fee of 35 


cents per ton of coal produced by surface coal | 


. mining and 15 cents per ton of coal produced 
by underground mining or 10 per centum of 
the value of the coal at the mine, as deter- 


Inined by the Secretary, whichever is less, | 
except that the reclamation fee for lignite . 


coal shall be at a rate of 2° per centum of the 


value of the coal. at the mine, or 10. cents ‘per 


ton, whichever is less.” __ 
80 U.S.C. § 1232(a) (Supp. I 1977). 


, 1977, the Area ‘Mining : 
Supervisor responded by a letter-— 


Federal 


ATS 


elision oe the | severance ‘tax? ‘he : 
| concluded: = es 


‘The reasoning ; supporting the. inelusion S 


| of the severance tax in-the royalty. base is 
equally applicable here, The fact that the 
IBLA decision 
rather: than a federally. imposed fee isa 
distinction which does. not eall for the | 
application of. different. legal principles. . 


involved © a state ‘tax a 


Nothing - in. this. decision. is meant. to 
indicate that the. surface mi ning reclama- 


tion fee is a tax. We decide only. that. the 


economic effect of increasing” the selling 
price ‘by the amount, of. the fee is no dif- 


‘ferent from the effect of an. inerease ate 


operation. 
The lessee’s appeal to the. Director, | 


U. Ne Geological Survey, is, hereby. denied. | 
7 Knife River aa from. this deci- 


sion.” | 
‘The only. issue for. pia eration 


is whether the: reclamation . fee = 


2The GS eis as inictea ini Knife River 


- Coal Mining .Co., supra at 28, is as: follows = 
On Nov. t, 1978, the Acting: De. - 
rector, Gs, affirmed the decigion of 
the Area Mining Supervisor. After 3 


“Tf the forces. in the. market place determine — 


‘that the value of. the leasehold production ‘at 
the point of shipment -is,no more than the . 


‘selling price’ prior. to the imposition. of the’ 
seyerance tax, the producer® absorbs | the 
severance tax in the same way that he absorbs — | 
all: other increases in his operating costs.  ._ 
- “When. the producer absorbs the tax, the 
lessee | -eontinues © to compute. the . 
royalty due the United States. on a basis that © 
is not less than the ‘selling price’ in effect. 
prior to the imposition of the severance tax, — 
“Should the. forces in the market place 
demonstrate that the value of the leasehold |. 
production at the point of shipment is actually 
more, than the . ‘selling price’ prior to the im-. 
position of the severance tax the purchaser © 
may recognize that higher value by absorbing — 


. part. or all of the severance tax in. the form of _ 


an increased payment, i.e. an increase in the 
‘selling price’ for the ‘Drosueuon: from the | 
leasehold. . = 

“When: the purchaser recognizes - ‘by an in- 


 erease in the ‘selling price’ the higher value. - 


of the leasehold production, the lessee is re- 
quired to compute the royalty due the United 4 
States on the basis of that higher value, i.e, 


. & Wederal lessee. must- eompute. the royalty due . 
the United States on a basis which is not less 
than the increase in the ‘selling price. oan . 


- reasonable minimum values - ‘for — 


ATA 


- should = ‘included In the. “gross 


DE CISIONS: or THE 


ss value for purposes of computing 
- the royalty. due: to the United 
with gross. price. See 30 CER 


a States on’ a Federal coal 3 lease. The 
pertinent | part 
: clause of the lease reads as follows: 


a ( 2a) Royalty.” To “pay. the® “Tessar. a 
| TOSS value of | 
> the coal mined hereunder at the point. of 


_ Foyalty of 5 percent of the g 


Shipment to market, such ‘point of ship- 
| nent to be the inine. or preparation plant 
_ as the case may be, but in no event will 

the royalty beless than’ 15 cents on every 
ton of. 2,000 pounds of coal mined for 
the first 410 years and not. ‘Tess: than 17% 

eents on every ton of 2 000 pounds of coal 


| mined for the remainder of the sécond | 
2 20- “year ‘period. of the lease. The lessee 


agrees that the. Secretary of the Interior, 
for. the. purpose. of 
| royalties due hereunder, may establish 
| the 
minerals mined, due consideration being 
ty . given to the highest’ ‘price paid. for a part 
or a majority. of. the production. of eoal 


~ of Tike ‘quality. produced. from the same. 


= general: area, the price received by. the 
lessee, -posted prices, and other relevant 
matters. Royalties shall be payable quar- 


-terly within 380 days from the expiration : 
of the. quarter in which the coal is mined. . 


= : Appellant: ar gues that the recla- 


- mation fee adds nothing to the value 


"of the coal and that, therefore, the _ 
: addition of the fee to: the. basis for 


‘ computing | the royalty. results in a 


- windfall profit to the United States. 
Appellant also contends that. since 
the ‘reclamation - fee. did not exist 

when. its. coal lease was executed, — 
the parties to the lease did not con- 
| template such a-fee would be in-: 


eluded. in the value. basis. for com~ 
‘puting . the royalty. 


-. However, appellant ve failed. - 
4 focus properly on the impact. of the. 
- reclamation feo on. the selling price 


DEPARTMENT ‘OF THE INTERIOR | 


of. the ~ royalty 


deter mining the . 
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of. the: jon. As ‘appellant. notes, 
| value. for the purpose of royalty: . 


computation is generally. equated 


211.63(b). This is what the parties 


| contemplated and the U. S. Geologi- | 
eal Survey decision does not change 


that relationship. Whether the: pro- . | 


ducer. considers the reclamation. fea 


In setting. g his selling price or not, the | 
royalty i is still based on value as de- 
termined by that selling price. If 
the producer recovers the amount of 


_ the fee from the purchaser, the pur- 
chaser has, in effect paid additional 


consideration. for the coal, ‘increas- © 
ing the price.to him, and. thus the 


value for. computing the. royalty — 
must also increase by that amount. 
While appellant. phrases the ques- 


tion as whether the reclamation fee 


should . be included in the gross _ 
value for purposes of computing 

‘royalty, the real question posed by — 
appellant. is whether the reclama- — 
tion fee should be subtracted from — 
_ the gross value which appellant ob- 


tains. Thus, if after imposition. of 
the reclamation fee appellant con- 


-tinues to sell the coal at the previous 


price, there is no increase in the 
royalty paid to the United States. 


Ti, on the other hand, appellant 


passes along the reclatiation. fee to 
its: customers, either: through an in~ 
crease in the selling price, or. by a 


direct. rebate of the reclamation. fee, 
the United States is properly com- 
- pensated for the increased value re- 
 celver. By. attempting to. diminish 
~ the price which is actually: received 


by the amount: of the reclamation 


Bin cone is. attempting . to 


ee a5) os APPEAL OF C.LC. CONSTRUCTION CO., INC. 
eB aS September 28, 1979 ras 


ditbinich shat 3 is élearly the gross 7 


value received by subtracting what 
is properly part. of the cost ‘of 
production. 

"We ‘agree that the vationalo of 
Knife. River Coal Mining - Co. 
SUPT Ay ‘applies i in this case and hold 


that. GS. correctly. concluded. that. 
the reclamation fee becomes a “part 
of the gross value of the coal for 
royalty computation. when the sell- 
ing price is increased by: the aan 


of the fee... 


_ Accordingly, pursuant. to" “the 
authority delegated to the Board of. 
Land Appeals, by the Secretary of | 
the Interior, 48 CFR 4.1, the deci-. 


sion appealed from i is affirmed. 


James L, Bursky, | ss | 
| Administrative cae 


Wr CONCUR: 


FRreperick eae - 
Administrative Judge. 


Newron: FRISuBERG, a 
Ohief Administrative s Judge. 


ne ‘appellant. will be held: to. have thle i 


to sustain its bur den of proof and the ap .S 


peal will be denied where appellant’s case 


_ is submitted on the record without a:hear-- _ 


ing and the record consists. only of claim 7 


letters and pleadings. alleging. that the a 
contracting officer’ 's findings of fact. and 


decision are erroneous in certain ‘respects, , 
Disputed | allegations: do: not: constitute | 
evidence and cannot be acres as s Broo 


OF facts. E ae gto 


“APPEARANCES: Bled “Leo: PB > Bergin 
- Attorney at Law, ‘MeDonald, Carano,. 
. Wilson, . Bergin. & Bible, 941. Ridge 
Street, Reno, ‘Nevada, for appellant; - 
My. Edward Fr Bartlett, Department 
Counsel, Denver; Colorado,, for the: 


Government, 


OPINION BY 
| ADMINISTRATIVE 
JUDGE DOANE 


INTERIOR BOARD OF 
CONTRACT APPEALS 


el B wckground 
“The appellait herein, CG. i O ‘Con. 


‘struction Co.; Ine: (CIC), entered ’ 


~.. Into a construction contract } on. J uly 7 


APPEAL ae ©. I. C. CONSTRUCTION . 


C0, INC, 
7 TBCA-i 190-478 


_ Decided September 2 86, 1979 : 
- eat No. YA-511-CT7-94, Boreeu 


| : of Land ee 
"Denied. 


i: Appeals: Borden. of Proof—Rules of 
Practice: Evidence. | 


18, 1977, with the Bureau of Land — 
in Management (BLM) with respect: 
oe to the Post Camp, Road Surfacing 
a project. in, Lassen. ‘County, Cali-. 
fornia, about - 10. ‘miles. south. or. 


Ravendale. The work to. ‘be per= i 


formed consisted of - excavating,» 
~ loading, hauling, grading, and com- — 


pacting. approximately | 5,000. cubic 


2 : : eos yards of aggregate with all related — 
a Contracts: Disputes and Remedies: | 
 #Burden’,of Proof—Rules. of Practice: 


work and appurtenances, CIC: was | 


to furnish’ all labor, supervision, — 
equipment, and supplies.’ Aggre- ; 
‘gate material was to be furnished ab | 


476 


7 a stockpile by. the Government. The 
contract. price was — for about 
$19,600. The contract provided. that 
the work “shall be started within 
10 calendar: days after: receipt of 
~ notice to proceed.” (AF=2.)! 


CIC acknowledged receipt. of the. 


notice to Proceed: on: Aug. 2, 1977 
(AF-5).- 
— During the performance of ie 
contract, SOIC, on Aug. 17, 1977 
(AE), Aug: 99, “1977. ‘(AF-9), 


. and. Jaz, 12, 1978 (AF-18), made. : 
various “olaitns’ alleging’ that certain. 
| expenses outside the contract had — 
been. wrongfully imposed upon the 


contractor by the Government. By 


his Findings of Fact and Decision, | 


dated Mar. 6, 1977 (AF-20), the 
- Contracting ‘Officer denied each of 


the ‘claime presented stating his — 
" Feasons for each‘denial. In that de- ° 


_ cision -the. Contr ‘acting Officer ad- 


| vised CIC of. its right of appeal to ; 


| this Board... 


_ By letter dated Apr. 6, 1978, the 


7 attorneys for CIC inaugurated . an. 


ie appeal. to- this. Board setting forth 


_. five. separate. claims (AF-21). This 
_ document, » ‘captioned “Notice of 
Appeal,” . 


- ialso entitled. “Notice. ‘Of. “Appeal; ” 


- which set forth six separate reasons — 


. why the Contracting. Officer’ s find- 


‘ings of fact. and decision of Mar. 6, 


1978, 8, were claimed to be erroneous. 


On the same day, May. 16, 1978, 


- ‘the. ‘Board sent.a letter to CIC's 
a attorneys explaining that. it. had re- 


- 2or purpose of. this opinion: (AF-2), refers : 


* Item ‘2 of the Appeal File, 


DE CISIONS oF THE DEPARTMENT OF THE INTERIOR» 


: issued byt the Board on June 2 
In that order the Board stated that 


| was received by the 
Board on ya 17,1978. On May 16, 
1978, the Board received | aipther 
ae dociment dated May 12, 1978, and 
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| err both. Notices. of Appeal. and 


stated, “It may be that you in- 
tended. ‘the latter ‘Notice of. Ap: 
peal’ to. constitute. the. appellant’s 
Complaint. If so, it is requested 
that you confirm that that’ ‘was your 
intention. No. such. ‘confirmation 
‘was ever received byt the Board. An 


, order, entitled ‘Establishing. Time. 


for Government to Anaver,”. was 
, 1978. 


although the appellant. had failed 
to, file any document designated 


| “Complaint” within. the time. al- 


lowed by the Board’s rules, th he two 
notices of appeal, together with the 
appeal’ file documents, appear to | 
define the 3 issues volved | in the ap- 


peal. The Government was then 


required to file its Answer within 


380 days from the date of receipt of 


the. order. It did. sO. on Jt une 29, 
1978. . | 


‘Tssue was. directly. joined byt the 
allegations. of CIC and the denials | 


of. tho. Government. im ‘its. answer 


with respect to the following items: 
_ 1. Whether the method of measur- 


| ing material hauled. employed: hy | 
the Government: inspectors during 
the first 3 days of the contract per- 
formance wrongfully increased the 
truck time of CIC by. 25 percent. 


enum an increased cost, of $4,850. 
29. Whether the | erroneous figure of Se 


: 18 miles instead of 26 miles as desig- | 


nated on a map in the specification 


entitled appellant to an additional - 


$7,529.34 or whether, as: ‘conteniled | 


by the Government; appellant had | 
‘Knowledge ‘of the® actual mileage 


prior to submission of its: bid. 


ee 


“APPEAL OF CLC. “CONSTRUCTION ‘co, INC. 


ATT 


Soptember 25, 1979 


3. | Whether a. 8: one an was 
caused by the inspectors upon com- 
pe, pletion of the job causing extra costs 
for appellant of $500 per day 0 or 

$5000 


- ernment’s’ mishandling . of: cattle- 


guard and sign replacement items. 


5. Whether CIC was damaged by 
BLM inspectors because of wrong- 
fully - ‘informing employees ‘of al- 


 leged misconduct on: the part ‘ot 


7 appellant on previous jobs. 
> 6 Whether appellant was: un- 


necessarily required:to Have roller 


. equipment on the job prior to com- 


 mencement of work eee in. an 


| extra cost of $1,500. 
~No-request for hearing was’ eae 
‘by appellant. In July 1979, the 


Board was. informed by counsel: for 
‘both parties during telephone con- 
_ yersations that they did not desire 
~. an evidentiary hearing and would 


submit their respective cases on: the 


record. Consequently, ‘on July 24, : 


1979, the Board issued ‘an: “Order 


F Settling Record” which stated that. 


this appeal | would be considered 
ready’ for decision as. of Aug. 17, 


1979, that either ot the parties « could © 


| supplement the record. prior to that 
time ‘with any document deemed 
relevant and material and that the 


| parties could submit | briefs bos to 


that time. = 


mented the. record j in any way and 


“ ‘neither submitted a. brief. ‘The ap-. 


| pellant has offered no documentary 


AL “Whether appellant 1s snatled 

to $500: for: alleged inconvenience _ 
_. and’ added. ‘costs in lost. time and 

telephone calls resulting from Gov- 


gineering & 
IBCA. -No. -191- (Nov.- 80; 1960), 
61-1 BCA. par. 2872, where as 
Board, at p. 14 981, said: 


or techichetitary, evidence. of any 


kind whatsoever i in “support of its 
gates = | 


Decision 


“When : a ree attacks the 


validity of a finding of fact or deci- 


sion of a Contracting: Officer. ‘which 


is not patently ‘in error, he. has the 
burden of producing evidence show-. 
ing that. he is entitled, to relief on 


the basis of claims made. The Board 
here is faced with the same: problem 
presented in deciding Wickes Lin 
Construction Cox, | 


. We are confronted with 3 a pr roblem of 


= proof in this claim. since there has been 
no hearing and .the. appeal is submitted . 
“only” ‘on the record, It must. be appre- 


ciated that. this’ ‘Board must rély. upon 


‘evidence, whether. of record -or by testi- 


mony, to arrive at a ‘decision. The appel-. 
lant has not submitted proof, but has » 


. only : made allegations. ‘The burden of 
‘proof is upon the: appellant. In the ab- 
sence of. evidence to the contr ar ys" the 
Board. must accept the record or testi- 
mony submitted by. the. Government as 


being. correct unless. it, on: its face, shows . 
error or: is unbelievable, ‘Statements ‘in 


elaim letters are. not sufficient ‘proof: of 


essential facts which are es aus 


notes cme: a 


2 See" also, Oftana ‘Construction. C0., ‘The, . 


IBCA No. - 871-9-70 | (Maz. 23, 1971), 11-1... 
“BCA par. 8766, where this Board; amotig other 


things, at. p.. “40, 686, said: “Mere. allegations 


. do not constitute proof” ; and. Hi. Ww. Caldwelt 


‘Neither’ Ha” ‘parties ‘supplé- | 


& ‘Son,: ‘Ine. BCA ‘No.  824-2-70° (May: 30, 


1973), 80 ED. 345, 78-2 BCA par: -10;069 


where the Board said, , at .p. 47, 231; “This - 


. Board’ hos held: that mere statements’ in letters 


and assertions in appeliant’s complaint cannot 


“be accepted as ‘proof. of facts. ee 


ATR 
Aveosdinely: we find that re 


DECISIONS. OF THE DEPARTMENT OF THE: INTERIOR 


(86 LD. 


“Gosen ment Counsel, Cincinnati Ohio, 


lant has failed. to sustain its burden for the Government, 


of pr oof. The appeal 3 is eee 


Dav Doane, 
_ Administrative Mi nua. 
I CONCUR: | 


Wrirax F. McGraw ee 
etl Ce toe a ts 


ante OPINION BY | 7 
A OMINISTEATIVE JUDGE 
= LYNCH 


“IN TERI OR. B OARD OF 
ct ON PRA CL APPEALS | 


This i is an. appeal from the ae, - 


- -tracting. Officer’s decision disallow- 


APPEAL OF RECON SYSTEMS, IN C. 


TBCA-1214-9-"8 


=3 ‘Decided September 2, 1979 
Gatisact: No. 68-03-0298, ‘Environ- 


mental Protection eae 


"Sustained. 


4, ‘Contracts: “Constrantion aaa Opera- 


tion: Actions of Parties s—Contracts: : 
‘Construction and Operation: Allowable 
| Costs—Contracts: 
: Operation: Changes and Extras. 


_ found to constitute a, change. not subject 
— to. the specified cost ceiling. In. the cir- 
cumstances ‘presented, » 
that - the project office had greatly ex- 
panded. the work of incorporating review- 
ers’. comments into’ the. contract report 
was imputed to. the contracting officer. 


“APPEARANCES: u "Norman: t 
‘Weinstein, ‘President, ‘Recon. Systems, 


| Tne... ‘Somerville, New Jersey, for ap- 
‘Richard: vw Anaerean, 


; pellant; Mr. 


Construction and 7 


the knowledge is 


ing $12,482 of overrun.costs under @ 
cost-plus-fixed-fee contract. An. ad- 


ditional amount of $567 remains un- 
paid under the contract, for which 
the Government’ accepts lability. 
‘The appellant advised the Board in 
a letter of Noy. 20, 1978, of its:con-  ~ 
— tinued | willingivédis. to accept. less 


than full. reimbursement, a-position | 


‘communicated to the. Government 


on. various occasions. The. facts dis-_ 


cussed below are not disputed by the | 
parties. However, the: Government = 
denies liability for: the -reason that - 
the appellant failed to give timely 


Under a CPER eontract requiring the . 
completion of a. report with on-going: 

monthly Government review of completed | 
portions by a small number of reviewers, — 
. the’ withbolding | of such: review until a. 
_posteontract pericd and‘a significant ex- 
pansion..of the number ‘of reviewers is - 


notice of an overrun | “under. the 7 


“Limitation of Cost” clause of the 
contract and failed to ‘secure ap- 
proval for uae above the 


contract amount. 


7 “Findings of oe 
Ua psiant was awarded the ine 


stant contract on J une 22, 197 3, for 
| the preparation ofa report. updat-— | 
ing an existing report on municipal — 


scale incineration processing tech- _ 


nology. The work was. required to be 


completed within 7: months, with © 


appellant submitting. monthly. prog- 
Tess reports together with. drafts of 


Ay 


APPEAL OF RECON SYSTEMS, ING. 


an 


hen tember bi te 


chapters : ‘completed . during the 
The Government Project 
Officer was to comment on the draft 

_ chapters and return them to appel- 


month. 


lant. within 30 days. The contract 


=| contemplated. thatthe: Project, Offi- - 
_ cer would secure the review of draft: 
chapters by” appropriate personuel | 
in the Office of Solid ‘Waste-Man-. 


4 agement . Programs (OSWMPO) ; 
and collect. their comments for re- 


turn to appellant within the 30-day 
a period. The initial contract. included | 


an estimated cost of $47,721 plus. a 


fixed fee of $3,779 fora total amount - 


of $51,500. The: Contracting Officer 


- was located in Cincinnati, Ohio, and 
-+ ., the Project, Officer having technical 
os. supervision-over contract. -perform- . 
ance was located. In pega ao 


‘D.C... 


Od. 
| Meditation No. 1 dated Jan. 24, he work by June 1, 1975, and the 


: 1974, extended the period of. ee Bact that final typing would be done 


os formance from 7 to 10 months. M od- 
‘ification No. 2 dated Apr. 28, 1974, 


_. changed the contract completion : 
date to Dee. 1, 1974, and designated — 
-. anew Project Officer to monitor per- 
formance. By letter dated May 21, 
a ; 1974, the Project Officer advised ¢ ap-- 

; pellant. that. he. and another staff 
member had reviewed. the chapters | 


| submitted. to date, ‘but. that such 
piecemeal review had not. proven 


successful in’ ‘the past. He further 
ot 24 advised that he planned to. wait for 

nee the complete. draft report before « se- 
curing the-review. of .four outside y 
3 reviewers, and asked. appellant. to. 


_ suggest’ other sieinpesoecr te reviewers ne 
te ist 3 in: “Ohio to the effect that the : 


to: be used. 


"308-299—79-_7 


: lant. meeponded to. a: letter of J uly 


By y letter. dated ae 22, >, 1974, ap- 


pellant advised that an overrun of 
$16,418.51 was anticipated. The fact 
that an overrun was anticipated 
| was communicated in earlier letters 
of May 20 and Aug. 18, 1974, but - 
the. specific. amount had not yet 
been determined. By letter dated. 
~ Oct. 8,.1974, the Project: Officer ad- | 
vised appellant to either forward 
all data compiled and partially 
completed work or agree to com- 
plete the work at no additional cost 


to the Government. ‘Subsequent ex- 
changes of correspondence culmi-_ 


nated in an offer by appellant. by 
letter of Nov. 20, 1974, to. complete 


the work on a Kfixed price. direct 


professional: salary, basis only” for 
an increase in ‘cost of: $6: 987. The 
- negotiations included agreement on 


a revised schedule of completion of 


by the Government. Both the in- 
crease in cost and the new comple- | 
tion date were incorporated i im Mod- 
ification. No. 8 dated Dec. 2, 1974, | 


The. Modification. increased. the esti- : 


mated -cost. by $6,987, but made no — 


mention. of the basis for reducing » 
- the. amount: of the overrun, and. did. 


not. change the other terms of. the 


‘contract. "By letter dated Feb. 13, 
1975, appellant. forwarded. the. re- 


maining draft: chapters. which com- 


pleted its work, except for making. 
the changes resulting from. review 
, by the Government. 


By letter of Aug. 18 ,1975,.2 appel- : 


mee 


; contract, was not yet ready, to be 
. elosed out: because the review of the 


final report ‘had’ not ‘been: received 


_ fromthe Government. Appellant’s 


letter of Oct. 10, 1975, 5, directed to” 


the Cost Review a Policy Branch 


in Washington, D.C., with a copy 
to the Contracting Officer 3 in Cin- | 


Sverhoad: rates. had: obuitirred, and 


that. billings at the contract ceiling 
rate of 100 percent. would result i in 
an overrun. 


By. letter of Oct. 90, 1975, Ge 


Pr oject Officer forwarded the: draft 
report.to appellant: with the com- 
ments of a 25-mermber review team, 
and asked ‘for its return by: Nov. 10, 
1975, for final typing by. the Gov- 
ernment, After advising of the im- 
practicality of comple eting by Nov. 
10,1975, in a letter dated Oct. 81, 
197, 5, appellant completed. the cor- 
rection’. and réturned the report by 
‘transmittal letter-of- Jan. 23, 1976. 
Appellant’s letter of Apr. 26, 1976, 


detailed overrun costs of $12, 443, 57 | 


and.offered to waive payment of the 
added overrun costs “for -a. “total 
-¢laim of $5,983.15. Follow-up letters 


of Aug. 11, “Oct. 7, Nov. :26,.: 1976, 


-and Mar. 14, 1977, elicited no re- 
sponse : from the. Contracting Officer. 
By. mémorandum ’ ‘dated Nov: 16, 


197 6 the contract. specialist i in: Ci: | 
‘cinnati. requested. the project office — 


in W. ashington, » D.C.,. to advise 
“whether. funds would. be available 
to cover the. cost. overrun. The re- 


sponse of the. project: office on Nov. | 
98. 1977, advised: that there” are no 
funds: available to cover the: over= 


run: By letter’ dated “Dee; 2,°1977, 
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losingr’ out the contract with the - 


‘payment of the unpaid balance of 


$567, without funding the overrun. 


The failure to fund the’ overrun was 
attributed to the failure of appel-— 
lant ‘to. give: timely notice that the 
contract costs would exceed the con- 
tract. funding as: required by the 
“Limitation of Costs”. clause. Ap- 
pellant refused. to accept the -pro-- 
posed. settlement ‘of ‘the contract, 
and ‘subsequent discussions did not 
; resulti in agreement. The Contract- 
ing Officer issued a final decision on 
| Sept: 7, 1978, from: which this: a | 
va was taken, : | pe is 


“Decision 


“Th ae brief, the: Coremmene re 


lies primarily on the failure of ap-— oo : 
‘pellant to give timely notice of, an — 


impending overrun despite the fact — 


that the contract audit revealed the - 


contract cost ceiling was- reached 


‘with the payment of the Apr. 3, 
1975, voucher. Government eouneel 
“notes: ‘that appellant: failed to keep 4 

either the Contracting Officer orthe _ 

| Project: Officer informed with re- 
spect to its cost. experience during _ 
the period Feb. 13 to Oct. 22, 1975, - 
the time period during, which the ~ 
Government review of the draft re- 
‘port was taking place. ‘The appel- 
‘lant did affirm to the Contracting 
‘Officer in a letter dated Dec: 16, 
1977, that no ‘costs: ‘were, incurred 


| during this: period. 


~ Additionally, the | *-Gévéeniiiat 


ane that. the. Contracting ‘OF- 
ficer™ has the authority to refuse to 
fund: | 


the: ee Officer; proposed _ whether or not the. contractor gives 


an? , Overrun. retroactively 


ara) 


timely « notice ‘of. an. “anticipated | 
Overrun, - Pointing * to: ‘appellant’s } 
- prior experience. with an overrun 
on the:contract, it contends that ap-- 


pellant’s cost system. was adequate. 
to alert.appellant, to ‘the. pending 
overrun and the need to give. notice. 


Regarding the Oct. 10, 1975, letter: 
to the. Cost Review ‘and. Policy 7 
Branch‘ (with copy to the Contract-. 
ing Officer) advising of an‘overrun, — - 
he: brief -notes, “Although. a: copy. 


was -furnished. to. the : Contracting 
‘Officer’ in Cincinnati, . Ohio, no, 
notice. was..given. to the. project 


_ officer, Mr. ‘Steve Hitte in Wash- | 
ington.” The-brief..also concludes: 


that. appellant. became a-volunteer 
when it continued performance in 


‘Incurred costs: after its cost ceiling 


3 had been reached, and that the Gov: 


ernment. did not induce. oe 


performance: 


Appellant. elaine’ that tie. added 7 


‘costs. over the contract ceiling -were 


necessarily ; incurred to complete the. 


 coritract work by. incorporating the 
comments | of the 25- to 40-person: re: 


view team - ‘during ‘8 period long 


. after. the contract ot, performance time 
had expired. .. 5 
-- Although both parties, have dealt 


or with the excess: -costs.as an. overrun 
in. ‘their. negotiations | and: in the 


‘pleading. hefore the. Board,. We. find 
thatthe circumstances giving..rise 
to the additional costs should. prop- 


~ erly. be viewed from. a. different per- 
spective. ‘The case was. presented, to 
_the Board without : a, hearing, with 


| the President of appellant’s firm fil- 


‘ing the pleadings. ‘While ‘appellant 


2 treited: the ‘costs as an overrun, the 


oe sie “OF RicON Systiims) ING) 
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factual: omeaieicr dndichted: that 
the underlying basis of appellant’s 


argument: is that-he was required to. 


do more work than was-required by 
the contract and that the Govern- 


ment’s inordinate delay in«review- 


ing the: draft: report caused such 
| added work to be.more costly. be- 


cause. it was. performed:i Ina Tater 
timé period. — eg a . 

- From the: soramnenicenient Bh per- 
formance of this. contract, it is clear 
that the.manner of performance de- 
scribed in the contract: was not to be 
followed..The monthly. review: and 
correction of. chapters ‘specified: in. 


the contract’ was’.changed. by the 


Government.to.a- single review of 
the. complete. draft--report. In this 
change appellant’ concurred: How- | 


ever,-at’ the time ofthe first. over-_ 


run, the only evidence of :record re-- 
garding contemplated.Government — 
review is the letter of May 21, 1974, 
from the Project Officer. That letter 


indicated the-magnitude : of.the re- 
_ view: would. be. the ‘Project. Officer, 


another staffmember, and four out- 


side reviewers. The record does not 
reveal the evolution of the Govern- 
‘ment-review from six persons to the. 
actual review. that: took place .in- 


volving 25 to°40 persons and: con- 


_ suming’ the time: from Feb. 13. to 
-Oct. 22; 1975; The greatly expanded. 
review and review period is not re- 
- flected. in. the. contractor any-of the 
modifications. -Appellant’s. conten- 

tion that the expanded review. Fre- 
sulted in more ‘work because of. a. 
greater ‘volume of comments .to be 

: reconciled: j is not: disputed, ‘We. find 
‘that the oxputdéd: review with the 
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| mesating greater volume Nae 


ments to be dealt: with by.the'appel- _ 


‘lant: was.achange in the scope of the 
~ contract. The Of imitation: of Cost”? 
clause limits the expenditures under 
the contract for the specified scope 
of -work,. but..does. not apply to 


- changes: for which: an equitable ad- 


justment - to. the : contract. amount 


_ should:be determined. (See : Chemi- 


eg “e phone Corp. 4» BCA 946= 


72 (Feb. 8; 1978 )5 73-1 BOA Lia 


9802 and citation 3 in. footnote 14). 


appellant. should have. provided a 


copy of the Oct. 10; 1975, letter giv- 


ing notice of an overrun to the Pro- 
ject. Officer as well as the Contract- 
Ing Officer: advocates. a reversal of 


| roles. ‘The: contractor: does not’ have 
. “the duty to. coordinate: the - ‘various ¢ 
Government ‘offices involved in dif- 

- ferent’ aspects of monitoring. con-— 


tract performance. Appellant had 


submitted the final. draft report on 


Feb. 18, 1975, and exhausted the con- 
tract unde: ce incurred no: fur ther 
costs until the Government returned 
the report ‘in. late: October for" ‘in- 


corporation of the. reviewers’.com- 
_ ments. Prior to incurring any added | 
costs, appellant advised. the. Cost 


- Review and Policy Branch and ‘the 


Contracting Officer that an overrun 


would be incurred. The Contraéting 


_ Officer is the responsible official of 
the Government who can ‘bind ‘the 
Government by his acts and by ‘his 
failure to act. He had Imowledge | 
that the contract. ‘funds. were ex-- 
| hausted: ‘by: reason of a: copy of ‘the 
Oct. 10,. 1975, letter sent: to’ ‘him: by» 
eppiant At that: time, no oad | 
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“fonal ‘costs -were being ineiitned: ae 


but they would be. incurred if: the 

Government ‘were to: ask for: addi- , 

tional: work. . Hed, Aaah Bates S 
“Phe: ecard 1s devoid of any evi= 


dence: indicating that the Contract- 
‘Ing Officer took any action regard-. 
ing the contract from the time of the: 
October 10 notice until after’ all 
work had been completed’ and the 
appellant ‘submitted his.claim-in 
April 1976. We must assume thathe = 
- did not communicate with the proj- 
_ The Government’s contention that | 


ect office*to learn’ the status. of the 
contract work (i.e. 2 a substantial 
amount of work ramnnined to be done- 


to incorporate the: reviewers” com= 
iments). Had he done‘so, undoubt- 

edly, he would have learned that the 
Government review phase of the 
work ‘had: grown’ extensively over 


that contemplated. in the contract. 


‘With the knowledge: that the funds: i 


were exhausted, and with: the- ‘prior 
knowledge that a shortage of proj- — 


ect funds had resulted in extensive 
negotiations to. partially fund. an 
earlier overrun, the Contracting Of- 
ficer apparéhtly failed to-act to: acy Re 
‘quaint himself with the: current. 


status of the contract work, “Tn ad-. a 


‘dition to the Oct. 10, 1975, notice of 
exhaustion. of ‘the: contract funds,. oe 


appellant - had -advised a contract — 
specialist on the staff of the ‘Con- 
tracting Officer, by letter. dated 


Aug. 13, 1975, that the contract was. 
not ready to o closed. out. because of 
the work remaining to be done after 

the. Government. review of the. draft 


report. was received. Taken together, ; 


these communications to the office of 7, | 
the Contracting Officer during & | 


2, tractor 
| contract: 


| Hiatus. in: sth oil, plaioed. in: Gov- 
ermment: on noti¢e that® additional 
work: was required to complete the 


contract work and that the contract 


funds were not sufficient to pay for 
the remaining work. | eo 
-- Under: these Circapistances, even 
thoabte the appellant did fot: rec- 
_ ognize and present a claim: for the 
work: as changed, the. Contracting 
— Officer-had’ only to’act-on the infor- 
mation timely: provided ‘to-him-to 


learn that: the project“office hady mh 


. fact, changed’ the scope of the: con+ 


tract by greatly” expanding the 're- 
_ view of the draft: report. In this — 

_ posteontractual “period, when the 
contract specialist on the Contract- 


ing Officer’s staff writes to the con- 


and the. contractor - re- 
sponds that the work is incomplete 
because of. the Government: tardy 
return of the review: comments, no 
inquiry was made as to the notice 
_of the problems’ being encountered. 


- We find therefore that: the failure. 
of the Contracting Officer to.act-on 
the. information. provided him. im- 


e putes to him the knowledge of the 
actual status. of the changed con- 


.. . tract. requirements. _ 


In. the. agreement embodied. in 


_ Modification No. 3, appellant clear-. 
dy undertook to forego reimburse- 
: ment of a portion of his overhead 

costs and. to share inthe cost of. 
completion. of the project. ‘Appel- 


lant has repeatedly advised the Gov- 


ernment and the ‘Board that only’ 
partial reimbursement is “claimed: 
_ for the completion of the contract 
work which: we have: found: to con- 


stitute a change. Therefore, the ap- 


_ September 25, 1979 en 


regarding closing out’ the | 


; ie : 


peal: 48° ‘eietiiaad in: “aha -inglant 


claimed. for direct costs of $5, 983. 15 


plus interest. to be determined, by 
the Contracting: Officer in accord- | 
ance « _with “Clause 22° senile: 
‘Interest. He aan are 7, 
| | roe es Tene 
Adin inatwe: ce tudg 

I concuni ae ae ae 


WiaiaM oe MoGnawe': 


Oitet 4 Adininisiratios ae Le 7 | 


“CARBON FUEL 60. 


1 IBSMA 258 Ca 

Decided ‘Sep tember 26, 1979 | 
po by the Office of ‘Sorfaed Mihing 
Reclamation and. Enforcement from a 
Jan, 12, 1979, decision by Administra- : 
tive Law Judge Tom M. Allen vacating 
a notice of violatic on and accompanying 
civil ‘penalties | issued” for failure to 


remove: topsoil and to post. perimeter 
markers, (Docket Nos. CH 9-1-R, oe 


9-8-P,, and CH. 8-6-P.) 


- Reversed and remanded. 


1. Surface Mining Control ia Recla- 


mation Act of iev7 orgs: ant | 
Phrases © 


“Topsoil. ” For purposes ‘of. the topsoil re- 
moval requirements of 30 OF R 715.16 (a),. 
topsoil-is either all the A horizon: or the © 
A. horizon plus: unconsolidated. material 
toa depth of 6 inches . or all uticon- 
solidated ‘material where Tess. ‘than 6 
inches.of material, exists. ; 


2: Surface Mining Control and Rosi 
mation Act of 1977: — “Alterna. 


tive Materials 
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An operator must obtain: approval 4 trout: a 
state. regulatory. authority: : -before: using | 
alternative. materials. instead. of remov- 


ing, | segregating, and’ saan) ‘ten. 
soil. ie 


APPEARANCES: Billy I ack Gregg, 
Esq., Office of the. Field: Solicitor, 


Charleston, West Virginia, Shelley D. ee 
Hayes, Esq.; and. Marcus -P. McGraw, 


Esq:, Assistant’ Solicitor: for Enforce- 
ment, Office of the: Solicitor, Washing- 
ton, D.C., for appellant, Office of 
Surface Mining Reclamation and: En- 


forcement;..Gregory: R.: Gorrell;, Esq., - 
Jackson, Kelly, Holt, and O'Farrell, . 
Charleston, West Virginia, for meer 


: lee, Carbon Fuel Co. 


OPINION BY THE INTERIOR 
BOARD OF SURFACE MIN- 
ING AND - RECLAMATION 
APPEALS | 


The Office of Surface. Mining 
Reclamation 
(OSM) has appealed that part? 1 of 
ihe ALJ’s decision also vacated Violation 


No. 5. of Notice of Violation No. 78—I-16~1, 
Violation No. 1 of Order of Cessation No. 


78—I-16~2, and the. $2,250 civil penalty based 


on Violation No. 1 of the cessation order, all 
Telating to perimeter: emarkers . (36° CFR 
715.12(c}}..OSM has elected not to appeal 


this part of the decision. It is in this. part of 


the opinion that the ALJ discusses the. ques- 


tion whether the Department should be equit- 
ably estopped from enforcing a provision of. 


the initial regulatory program on the. grounds 
that the Director of OSM, in a Sept. 3, 1978, 
letter. to the Director of the West Virginia 
Department of Natural Resources, stated that 


the State’s Aug. 14; 1978, regulations “are. 


essentially in compliance with, and adequate 
to implement the initial regulatory program.” 
Carbon Fuel’s equitable estoppel argument is 
inapposite to the issue’ appealed because the 


letter did not address the matter of: topsoil | 


handling and because, in any event, the letter 
was written after the event Carbon Fuel sug- 


gests should. have been precluded by it. Cf. 


Union Carbide Corp. v. Andrus, No. 79-2142 
(S.D. W.Va, July 17, 1979) > (order denying 
- preliminary injunction) at Sano 
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oe Jan. 12, 1979, decision by Admin- | 
istrative: Law. Judge (ALJ)..Tom. 
M. Allen. which. vacated Violation. 


No. 7 of Notice of Violation No. 78- 
J-16-1 - and. . the resulting $1,200 
civil . penalty. jssued. for. Carbon 


} Fuel ‘Company’ s Aug. 29.1978, fail-. ; 


ure to remove topsoil before bad 
drilling for blasting, mining, or 
other surface ieee a 
As the ALJ’s opinion: states, the 
facts of this.case are not in dispute. 


Because: topsoil -was sparse, on the 


steep slopes of its mine in. Kanawha 


County, - West: ‘Virginia, Carbon 
Fuel removed topsoil only from. 
hollows and other areas where -1t 


was. encountered rather than remov- 


‘ing it. continuously as the first, 
separate step of its contour haul- 
back operation. - 


In pertinent part, ¢ the ALS 'g de- 
cision reads: 


Although the word “topsoil”. is used 
liberally throughout the Act and regula- 
tions, there is no definition for topsoii 


either in the Act: or in the interim regu- 


lations. The thrust of the Act is therefore 


that the A horizon should be removed, 


stockpiled, and stored to hbe- replaced on 
disturbed areas or enough material be- 


low the A horizon to comprise a total of 


6. inches, the purpose being that the: 
drafters considered this to be the proper 
material for revegetation when the mined’ 
area has been returned to. approximate 
original contour. died 

Although in West Virginia the quality 
of the A horizon soil is insufficient for the 
intentions of the Act, the use of the > 
word topsoil in the regulations most be 
held to be synonymous with A horizon 
materials + + &, 

From the evidence, it:is clear that Re- 


: spondent has. fatled to. carry the sane 


- 230-CER 715. 18(2): 


 &Tr. at 14-16, By Oe: 66-— 61, 73... 


aah. * gatictte + a8 CARBON: FURL ‘CO. < 
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pueden of ore to sustain. this, violation, 
and the weight’ of the evidence shows that 
there was insufficient’ topsoil in: the area: 
being mined on the date of inspection, that i 


could be recovered and stockpiled. 
.. Further, since the’ regulatory ahaa 


of West Virginia..has. apparently | recog: | 


nized the problem. with topsoil: on the per- 
mit area as ‘evidenced. by. the inspection 
reports by. not citing the Applicant for 


. violations of the stockpiling requirements 
after May 8, it is evident that the regula-. 
tory. authority. has. given | its. approved 
[sic] for the haulback and recovery meth 
od © being ‘used by. the Applicant which 
did: not: “‘incude stockpiling” of topsoil’ 
it was encountered | “by. ane 


“unless - 
Applicant. ek 


negligent act of design or purpose. 


_ For this reason, I am unwilling te hold. 
Applicant in violation of 80 OFR 715. ae 


on August 29,1978. [4]. 


[1] The pina of 30 ‘CER 
1 15. 16 (a) provides that unless ap- 
proval for the use of. alternative 
materials is obtained from the state: 
regulatory authority “an. operator. 
must, as an ‘initial, separate opera- 
tion, remove all of the A horizon © 


of the topsoil and, where the A 


horizon is less than: 6 inches deep, 
must remove either a 6-inch layer: 
that includes the A horizon and the 
unconsolidated. material immedi- 
ately below the A horizon or, if the 
total available is less than 6 inches, 
: all. unconsolidated material. Thus, 





_ 4Decision at 9-10. 


®“A horizon” is defined | ‘ander » 


matter is most abundant * *. #7 | - 


“Soil 
horizons” in 30: CFR 710.5 as “the uppermost’ - 
layer in the soil profile * * * in. which or ganic: 


for’ purposes sof 30 CFR { 15. i6(a);. 


the definition of topsoil i is all the A 
horizon. where there i is. more than 6: 
inches. of A horizon. Where, there i 1S- 


less than 6 inches of A horizon, top- 
‘soil.is either all’ the A horizon. plus. 


unconsolidated’ material down to a 


depth: of 6 inches or all. unconsoli- 


dated. material if. there.1 is less than’ 


6 inches. of. A horizon and uncon- 
solidated material. a. 


[2] Since it is not: disputed th that? e 


. Gabon: Fuel did. not first. remove* 


topsoil from .all-areas of its opera- 


tion. and did not. have | approval — 


If there is any staan of. 30. Orr from the State of West Virginia * 


; 715. 16-by. the Applicant, it is one of tech- 
nicality caused by the geographical | 
anomalies of. the: West Virginia. moun-. 
tains not: contemplated by the drafters of os 
‘the Act and the regulations. and. not. a 


for the use of alternative pintanaie® 
from: hollows and others. areas, the- 


ALJ's statement: that OSM “failed 


to carry the initial burden of proof” 
to sustain this violation” iss 
incorrect. : . 2 Z _ 

~The fact that a “West. Virginia. | 


official may have. acknowledged the 


practicality of Carbon Fuel’s top-' 


—goil- handling methods at the: hear-- 


ing® does not obviate the 
requirement that Carbon Fuel must 


8 Tt is? + ms ‘ceaispnted that. fisratwae no 
approval by the regulatory. authority for a 
yariation as provided for in 30. CFR. 
715.16(a) (1)... which provides,. ‘All. topsoil’ 
shall be removed unless use of alternative- — 
materials is approved by the regulatory 
authority in accordance with. subparagraph 
[sic] (4).’’? Decision at 8: Tr. at 738. A Benes, 
eral. state regulation governing | topsoil han-~ 
dling eannk: Serve as a bce ag for’ this 
procedure. :: : 

7 Since Caron. Fuel. was noe removing. any. 
soil from the slopes, but was instead. substitut--- 
jing other materials found inthe hollows, 
those materials, regardless of their composi-~— 
tion, . were. “glternative materials" . for - pur-- 


poses of 715.16 (a). 


~88ee 43 CFR 4.1171 and Dean - Prckings. 
Ine., 1 IBSMA 229, 237, $6 ED, 437,. 441 


. (1979) ; cf. 43 aes 4, 1155. . 


-8Tr, at ‘102-105, : 
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obtain .-approval - pious: that: State’s Ss. 
regulatory’ authority: before using. 


alternative materials.° 
‘Since. Carbon Fuel violated 80 
| CFR 715. 16(a), OSM’s notice of 


- violation. was pr ‘operly issued. ‘The - 


: ALS erred | In excusing Carbon Fuel 
from compliance with: their. require- 
ments.? The: decision 1S, therefore 


reversed. and the case remanded to 
the Hearings Division for determi- - 
nation of whether a civil penalty 3 is 


appropriate, 


“Win A. Irwin, @ 
Chef Administrative J wage. 


Inara G2 Bian 


Administrative Judge. | 


Menvord; Mian, 


A. dminastrative Jud Ws _ 


10380 6«CFR 715.16(a) (1): evans By- 


Products Corp., 1 IBSMA. 239, 243, 246, 86 


LD. 446, 448, 449. (1979). The ALJ. was 
aware of this. requirement : sa Hs ba satisfy the 
. technicality of 30 CFR 415. 16(a) (1), there 
‘should be written approval by. the POR UHL CORY 
‘authority for a variance.’ Decision at 10. 

1130 CFR 710.11 (n) (3) (ii) provides: “On 
cand after May 3, 1978, any person conducting 


coal mining operations shall comply with the 
Ynitial regulatory program.* * *.” Of. Cedar - 


‘Coal Co., 1 IBSMA 145, 86 ID, 250 (1979). 


CLAYPOOL : CONSTRUCTION C0., 


| _ - -_ INC, 
1 TBSMA 259 
Decided September. 26, 1979 


seas appeals by Claypool Cotistruction 


“Co., Tne., and the Office of Surface Min- 
‘ing ‘Reclamation and Enforcement 
from. the decision of Administrative 


‘Law Judge Tom ML. Allen, dated Apr. 
18, 197, Ss ee) two. cessation 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR. 


tery Program: 
Mining Control and Reclamation Act 
of 1977: Words and Phrases = 


[86 1: 


‘orders. ‘issued pursuant to the Surface 


‘Mining: Control: and Reclamation’ Act ; 


of 1977 ‘(Docket Nos, cH 9-9-R and : 


On 9-22-R). 


- Affirmed as: : thodified:: in part, ye. 


| versed i in part, and remanded. 


1 Surface Mining’ Control and Recla- } 


mation Act of 1977: _Applicatility: Pa 
Postmining Land Use 7 


Hxcavation for the purpose. of obtaining 


coal is an activity which may be subject 
_ to regulation under the Act, even though 


that. activity. may be incidental to a. Bost 
mining land use plan. 


Pee ‘Surface Mining Control soni Recla- 
| mation Act of 1977: Administy ative 
Procedure: Findin gs—Surface Mining 
Control and Reclamation Act of 1977: 
‘Envir onmental Harm | | 7 


In review ¥ vecenatne of ecuention orders 


issued pursuant to sec. 521 (a) (2) of the 


Surface Mining Control and: Reclamation’ 
; Act of 1977, there must be a determina- 


tion whether the condition, practice, or 


violation which is the basis for the order. 


is one which ereates an imminent danger 
to the health or safety of the publie, or is 
causing, or can reasonably be expected to 
cause significant, imminent © environ- 
mental ‘harm. to land, ayy or water Te | 


8 ources. 


3, | Surface Mining | lee and rice 
mation Act of 197%: Initial Regula-— 
Generally-—Surface 


“Permittee. ” The ‘definition of “permit: 
tee” adopted by the Secretary for the. 
initial. regulatory program in 30 CFR 
700.5 includes those persons who fail to” 
obtain a state permit before conducting 
surface coal mining and reclamation 
operations regulated by a state, — | 
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obtain .-approval - pious: that: State’s Ss. 
regulatory’ authority: before using. 


alternative materials.° 
‘Since. Carbon Fuel violated 80 
| CFR 715. 16(a), OSM’s notice of 


- violation. was pr ‘operly issued. ‘The - 


: ALS erred | In excusing Carbon Fuel 
from compliance with: their. require- 
ments.? The: decision 1S, therefore 


reversed. and the case remanded to 
the Hearings Division for determi- - 
nation of whether a civil penalty 3 is 


appropriate, 


“Win A. Irwin, @ 
Chef Administrative J wage. 


Inara G2 Bian 


Administrative Judge. | 


Menvord; Mian, 


A. dminastrative Jud Ws _ 


10380 6«CFR 715.16(a) (1): evans By- 


Products Corp., 1 IBSMA. 239, 243, 246, 86 


LD. 446, 448, 449. (1979). The ALJ. was 
aware of this. requirement : sa Hs ba satisfy the 
. technicality of 30 CFR 415. 16(a) (1), there 
‘should be written approval by. the POR UHL CORY 
‘authority for a variance.’ Decision at 10. 

1130 CFR 710.11 (n) (3) (ii) provides: “On 
cand after May 3, 1978, any person conducting 


coal mining operations shall comply with the 
Ynitial regulatory program.* * *.” Of. Cedar - 


‘Coal Co., 1 IBSMA 145, 86 ID, 250 (1979). 


CLAYPOOL : CONSTRUCTION C0., 


| _ - -_ INC, 
1 TBSMA 259 
Decided September. 26, 1979 


seas appeals by Claypool Cotistruction 


“Co., Tne., and the Office of Surface Min- 
‘ing ‘Reclamation and Enforcement 
from. the decision of Administrative 


‘Law Judge Tom ML. Allen, dated Apr. 
18, 197, Ss ee) two. cessation 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR. 


tery Program: 
Mining Control and Reclamation Act 
of 1977: Words and Phrases = 


[86 1: 


‘orders. ‘issued pursuant to the Surface 


‘Mining: Control: and Reclamation’ Act ; 


of 1977 ‘(Docket Nos, cH 9-9-R and : 


On 9-22-R). 


- Affirmed as: : thodified:: in part, ye. 


| versed i in part, and remanded. 


1 Surface Mining’ Control and Recla- } 


mation Act of 1977: _Applicatility: Pa 
Postmining Land Use 7 


Hxcavation for the purpose. of obtaining 


coal is an activity which may be subject 
_ to regulation under the Act, even though 


that. activity. may be incidental to a. Bost 
mining land use plan. 


Pee ‘Surface Mining Control soni Recla- 
| mation Act of 1977: Administy ative 
Procedure: Findin gs—Surface Mining 
Control and Reclamation Act of 1977: 
‘Envir onmental Harm | | 7 


In review ¥ vecenatne of ecuention orders 


issued pursuant to sec. 521 (a) (2) of the 


Surface Mining Control and: Reclamation’ 
; Act of 1977, there must be a determina- 


tion whether the condition, practice, or 


violation which is the basis for the order. 


is one which ereates an imminent danger 
to the health or safety of the publie, or is 
causing, or can reasonably be expected to 
cause significant, imminent © environ- 
mental ‘harm. to land, ayy or water Te | 


8 ources. 


3, | Surface Mining | lee and rice 
mation Act of 197%: Initial Regula-— 
Generally-—Surface 


“Permittee. ” The ‘definition of “permit: 
tee” adopted by the Secretary for the. 
initial. regulatory program in 30 CFR 
700.5 includes those persons who fail to” 
obtain a state permit before conducting 
surface coal mining and reclamation 
operations regulated by a state, — | 
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: 4 ‘Surface ‘Mining Control and Recla- 


a mation Act of. 1977: Applicability: 


Enforcement Provisions a3 


. The enforcement provisions of the Act . 


and the initial Federal regulatory. pro- 


gram are not. avoided. by the failure of a 
person to obtain a state permit before. 
~*~. . conducting surface coal mining and recla- 

a mation operations regulated by: a state. | 


3 APPE TARANCES:. HL Taban | “White, 
Esq,, Marstiller,, Siegrist - & White, 
‘Clarksburg, West Virginia, for Glay- 

“pool. Construction Co.,. Inc,; Billy Jack 


_. Gregg, Esg., Office of the Field Solici- 
tor, Charleston, West Virginia, Shelley _ 


D. Hayes, Esq., Office of the Solicitor, 


> and Mareus P, McGraw, Esq., Assistant 


- Solicitor for Enforcement, Office of the 


Solicitor, Washington, D:C., all. for the | 


Office of Surface Mining Reclamation 
and Enforcement. | 


AND RECLAMATI ON 
APPEALS 3 


‘Chepead Construction. Coy, Tie 
(Claypool), and the Office of Sur- 
- face Mining Reclamation and En- 


forcement (OSM) filed appeals 
. ‘from the Apr. 18, 1979, decision of 
an Administrative Law Judge 


(ALJ). In that: decision the ALJ 


_ upheld Cessation Order Nos, 78-I- 
dl and 78-I-3-3, issued. to Clay- _ 
"pool under the provisions of sec. 
~521(2) (2) of the Surface Mining 
— Control and Reclamation Act ‘of * 


| (1977 (Act), but: found that he 


230 USC. § 1271/8) (2) (Supp. I 1977): 
PL. 95-87, 91 Stat. 445, 605°. (1977), A. 
. further citations to.the Act are to the 1977. 


Supplement of the United States nae. 


lacked Gurisdiction to review No- 


tice of. Violation Nos. 7 78-I-3-15, 
Te=[-3= 18, and 48_-T-3-19 Coane 


Claypool hed failed to obtain a state 


permit before engaging in the activ= 


ities which are the sub] ect of these 
notices. 


The findings of the ALS 5 are not 
adequate to support his ruling on 


_ the cessation orders. _Furthermore,. 
we disagree with the ALJ’s holding 
that Claypool may not be treated. as. 
a “permittee” during the initial. 


regulatory program because it does. 
not hold a permit from 2a state 


agency and that, as a result, the 


ALJ is without jurisdiction. to re- 


view the notices of violation issued 


to Claypool by OSM. Our decision. 


affirms as modified in part, and re- 
verses in part that of the ALJ, and 
remands the case to the Hearings. 


- OPINION BY THE INTERIOR 
BOARD OF SURFACE MINING. — 


Division. 


| Factual and. Pr ocedural 
Background 


‘Claypool is” a corporation - en-— 


‘gaged in excavation and grading’. 
activities in the vicinity of Stone- 
wood and Clarksburg, West Vir-_ 
- ginia. Its shareholders are. Ernest. 


R: Claypool. (President), William. 


OR. McQuaid (Secretary and Treas- 
-urer), and Barbara Claypool. Prior: 
_ to forming Claypool, the first. two- 


individuals. conducted excavation. . 


“and grading proj ects on a ) partner- | 
ship basis. | 


In February. 1978, “Claypool be- 
gan operations on property it owns 
near the. Stonewood municipal 


boundary. This land -had been 
mined previously for coal. » by. sur-. 


en mining | activities. 
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face and underground methods ana 


; had become the site of sundry ref- 
“ase, sink ° holes, and general ‘aes- 
| “thetic blight. ‘Claypool Says it in- 


‘tends to prepare this area for com-_ 


mercial development’ (including a 
trailer park). In the excavation and 


grading operations it has conducted - 


‘towards this “end, Claypool. has 
“searched for and removed pillars of 
“coal remaining from the previous 
“An ‘excess ‘of 
10,000 tons’ of coal has been. re- 
covered’ and introduced into com- 
merce’ during the” course of these 
: ~operations. | 


To control drbinage’ “trotir’ or 


phaned deep “mine workings and 
‘surface runoff, Claypool ‘has con- 


-gtructed and: maintained diversion : 


channels. Otherwise, Claypsol has 
taken no steps to eontesl the hydro- 
logical conditions in the ¢ area of its 
~operations, | 


On Oct. Of, 1978, Jot she Mason so 
- Samuel Pettito, Jr., authorized rep- 


resentatives of OSM, inspected 
~Claypool’s’ property and ‘issued 
-Cessation Order ‘No. 78-I-8-1 ‘and 
‘Notice of Violation No; 78-I-3~15.2 


“The basis for the order was stated 


~to be that surface coal mining oper- 
-ations were: being conducted with- 
“out a state permit, in violation ‘of 


“30° U.S.C. § 1252(a),. and ‘that this - 
“was causing, or could be reasonably 
: expected. to cause significant, inmi-, 





2 Drnest es oaaik was. iasied as the. eS 


tee or operator to which: the eessati ion order 

“was directed ; Ernest Claypool and William R. 

. MeQuaid were named as the. permittees. or 
--operators to which the notice of violation was 
directed, The person served with the order Was 

Walter ‘L..Chandler (a Claypool: employee) : 
‘the person: Served, with ‘the notice was: Wiliam 
TR. MeQuaid. ; 
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‘surface drainage from the’ 
turbed area through a sedimenta- 
‘tion pond or series of sedimentation 
ponds, | fae 
T1517 (a); (2) failure to segregate 


INTERIOR £86 ED. 


nent harm to land, air, or water re- 
"sources. | 
‘interim ‘regulations were specified | 


Four. violations “of the 


in the notice: (1) failure to pass all 


-dis- 


in violation: of | 80. ‘CFR 


and stockpile topsoil, in violation of 


80 CFR 715.16(a) and (c); (8) 
failure to maintain a copy ofa per- 
‘mit or authorization to operate at 
or near the mine site, in violation of 
80 CFR 715.11(b) ; and (4) failure 
“to post a mine identification sign at 
the entrance to the mine site, in 
violation of 80 CFR 715.12(b). No 
time was specified j in the notice for 
abatement of violations 2 and 3; 
violations 1 and 4’ were to be abated | 


no later than Nov. 27, 1978. . 
~-On Nov. 13, 1978, Mason returned 
to Claypool’s | property ‘and - ob- 


served signs of coal extraction ap- 
proximately 1,500 feet to the east 


of the location which was the sub- — 
ject of the October’ 27 notice and 


‘order. On the basis of this inspec- 
tion, Mason sent three representa- 
tives of OSM toserve Notice of Vio-— 
Jation No. 78-I-3-18 and Cessation 
Order No. 


78~I-8-8 on Nov. 14, —— 
1978.3 The conditions stated to. be 


the ‘asis for this action were the 
game as those specified i in the Octo- 
ber 27 notice and order, except that - 
‘no violations of 30 CFR 715. 11(b) ? 
(pertaining to availability.of au- 
thorizations to operate) or 30 CFR © 

' 715. 12(b) (pertaining to the Post 


causa ake 


3A bulldozer operator on tie: property was 


served with’ these~ eee he: refused to 
sign them. 
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ing of: a. mine. identification sign). 
were listed in the. notice. The reme- 


_ dial action. required in the notice 
was that either. a surface mine pers 
mit application, accompanied . by - 
plans for drainage control, be sub-. 
mitted to the. state: regulatory au-: 


thority by Dec. 14, 1978, or that the 
entire disturbed area be backfilled 
and revegetated by that date. 
Also on. Nov. 14, 197 8,. Notice. of 
Violation No. 


- ysis showed. a pH. level of 47 and 


an iron content of 22 mg/I, In vio-. 


lation of 380 CER 715.17 (a). No 
time for abatement. of these condi- 
7 tions was specified in the notice. 


An informal mine site hearing 
was held. with. respect. to. the. first 
cessation order in December 1978.* 
Claypool waived its opportunity — 
for informal review of the second. 
A. formal review 
hearing was conducted on Feb. 9. 
1979, at which all of the orders and 
notices were consolidated. for. review’ 


- eessation order. 


| by the ALJ. 


As.a preliminary matter in. this 
review., proceeding, the ALJ. re- 
eelved: stipulations, including: (1) 
that. the ‘real party: in interest, ag. 
oppor =F pee, was. Claypool 


4 Ernest: ‘Claypool was. served sith this: 


notice : the: record does: ‘not: disclose the date 
of service, .-.: 

5 Although the record tg ac eicagua in this 
- respect, it séems that an on-site, informal 


hearing did ‘take place concerning Cessation - 


' Order No. 78--I-3-—1, -at ‘least. involving -Wil- 
Ham McQuaid and BeuEnentalyes of eee 
See Tr. 210, 233. 


78-13-19. WAS. .IS-. 
sued * on. the basis of results from. 
laboratory analysis of water:.sam- | 
ples taken from the site visited by. 
OSM on: November 18, This anal- - 
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Construction Co: ‘Ine. and not Wil- 


liam R. ‘MeQuaid aad Ernest R. 
Claypool, in their individual capac- 


ities; and (2) that Claypool .had. 


ramaved coal-from the subject areas” 


without a-mining: permit from the. 


‘State of West Virginia.® On the 


basis of these stipulations and his 
decision in the case of Delight Coal 
Co. ve O fice of Surface Mining Ree- 
lamation and Enforcement, Docket 


No. CH 9-4-P (Jan. 29, 1979), the 


ALJ determined that. his jurisdic- 
tion was limited to reviewing the 


validity of the cessation orders. He — 
upheld: these’ in his ‘decision dated — 


Apr. 18, 1979. Claypool filed a No- 
tice of ‘Appeal from. this decision 


with the. Board on May 9, 1979; _ 


OSM filed a. Notice of. f Appeal on 


— 1%, 1979, 


Ts ssues Presented 


The 3 issues pean By ihe: ap- 
peals are: (1) whether the activities 
underlying the orders and notices — 
issued to: Claypool. constitute “sur- - 
yace coal mining operations” sub- 


ject. to regulation under'the Act 
and provisions of the initial Fed- 


eral regulatory. program; (2) 
whether the ALJ made: sufficient 
findings In support of his determi-— 
nation that the cessation. orders . 
were validly issued; and (3) 


whether the. ALJ properly. re- 
stricted: the Scope of his review ‘to: 


a determination of the validity of - 


| these orders. 


6 Also, OSM’s motion to. wacate violations - 
3 and 4 of: Notice-of :Violation: acta dees wag 
granted wathone, objection. - 


490° | 
— Discussion Oo 
| - Claypool argues: that. ie potty ee 
which OSM found to be in violation 
of the Act are not:subject to regula- 
tion thereunder. because’ (1) :-the 


company’s: coal extraction has: been 
incidental to surface land develop- 


ment and :(2) this excavation activ- 
ity has affected less than 2 acres of 


land. The first element of Claypool’s. 
argument is’an incorrect: proposi- 
tion of law; the:second is not sup-. - 
ported: by: the dimes cal a 


Board. 


| »Elkat the verye core of fthea Pete i 
3 ties which :are subject: to regulation. 
under the Act: is “excavation for the | 
; purpose. of obtaining ‘coal.” * Post-: 
mining plans ‘may be determinative 
-of the type of.reclamation. required 
‘under the Act; ®.they are not deter- 


- minative of the applicability of this 
— legislation.to a, particular operation. 
‘ We need not inquire beyond coun- 

sels’ stipulation that, in the course 


-of-the subject operations, Claypool — 
~ has mined and introduced into com-— 
merce at least.10,451.81 tons of coal 
to’ conclude, :as- did the ALJ, that | 
these operations. were. “surface coal 


mining operations.” ®. 


Sec. 528-0f the Act: eoeches that: 


the provisions of the Act:shall not 


apply to. “the‘extraction of coal.for~ 
commercial purposes where the sur-. 
face mining operation affects two: 
acres or less.” 1° William. McQuaid: 
testified at the hearing that in the 
area of Pits A:and B (the area de-. 


T See 30 U.S.C. § 1291(28): 30 CER 700. 5. 

®See 80 U.S.C. § pesOKeys a0 VEE: F15. ae 

9 Tr. 73 Decision.at 5.: 

(10.30 U.S.C, -$.1278(2).- ane. aa. this” 
effect also appears in 30°CFR 700.11 (b).,. 
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eanbeds in 1 Cessation. Order No. es 7 


{-3-1) only 84,500 square feet of 


~ surface land had’. been affected: by 
coal extraction and that in the area: 


of Pit C (the area described in Ces- 
sation Order No. 78—I-3-3). only’ 


6,000 square feet of surface land had 
ere ‘affected by coal extraction. 


According to a generally recognized 
rule of calculation, however, a coal’ 
seam thiclaiess of approximately: 
9.37 feet would be necessary for the 
recovery of 10,451.81 tons of coal by 
surface mining’ methods. were the 
surface “disturbance by’ excavation 


to be'confined to 40,500 square feet: 


(the total surface area said by Mr. 
McQuaid to have been affected by 
Clay pool's con! extraction). a2 in 1as- 


., Br 188-90. 


12See U.S. “‘Denartient of the Interior 
(Bureau. of Mines), A Dictionary of Minings. . 


Mineral, . and Related. Terms..9. (1968) (entry. 


for term “acre”). This calculation is based on 


- the rile 6f allowing 1,200 tons.of coal per foot 


(coal. thickness). per acre. ‘The. estimate: of 
1,500 tons of coal per foot ‘(eoal thickness) 


- per acre is appropriate in the.case of “known 


and dependabie. areas.’ Id.. Using -this figure, 


~ p eoal seam thickness of approximately 1.49: 
feet: would be: necessary for the recovery: of” 


10, 451. Si tons of coal by surface mining 


methods were. the surface: disturbance by 


excavation - to. be: confined to 40, 500 | ‘sauare: : 


feet. ig 
These oni colane. when concider: In the: 


‘light of the testimony concerning - the: thick- 
ness. of the coal pillars. mined by. Claypool, (see 


‘suggests inaccuracy in. Mr. 


n. 23,. infra),.: 


McQuaid's - testimony. concerning ‘the extent 
of the area affected by Claypool’s coal extrac-. 


tion activities. Mr. McQuaid also testified that 
Prior to'aétual excavation, Claypool did not 
have accurate knowledge of.the location. of. 
the coal’ pillars underlying the areas to. be 
excavated. See Tr. 214-15, It is. therefore: 
appropriate for. us to.conclude, even without’ 
regard to these calculations, that some amount: - 
of surface area greater than that. said. by. Mr. 
McQuaid to have actually been: underlain by 


coal, was affected by Claypool’s: search. for 


coal,. Such additional areas are part of the: 
area. that: must: be said to have. been excavated. 
for the: purpose. of ODtA MERE coal: Eee BO 
U.S.C. ee Le 
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| nel as ae esi, eee ye record 
concerning the thickness of the coal 


seam that. has been mined by Clay- | 
pool i is that it is. approximately 12 


‘inches, we must conclude that Mr. 
McQuaid’s testimony about the ex- 
tent of the surface area affected by 
‘Claypool’s coal. extraction was in- 


accurate. We.are left, then, with 
- the evidence introduced. by OSM to. 


establish a prima facie case of the 
applicability of the Act, which evi- 
dence. shows that each. ee the areas 
| described in the two. cessation or- 
ders was in excess of 2 acres at the 


| times of the i issuance of the orders. 15 


[23 Despite | our rejection of Clay- 


_ pool’s argument, we are unable to. 
affirm the ALJ’s holding that the 
cessation orders are valid. This is 

because. there was no determination | 
by the ALJ that-all of the requisites. 
of sec. 521(a) (2) of the Act (pur-— 


~suant to which OSM. issued the ces- 


-. gation orders) are satisfied under the 


: facts. of this case: — 


Sec 521(a) (2). mandates the i is- 
snance of a cessation order by OSM 


3 'Ty, Bl. = 
43n arriving at this conclusion we have: re- 
jected the findings of the ALJ concerning the 


extent of the area affected by: Claypool’s coal 
extraction, because these findings are evidently 


based on a misunderstanding of the testimony. 


Compare Decision at 3. rezerenee) to ET; sia 


199) with Tr. 191, 199. 
15 See “esnecially Beapondente.: Exhibit 12-A 
‘(Survey of Tracts “A” and “B” prepared ‘Dy 


“Raymond. M, Kowalski; Jan. 31, 1979) ;.Re-_ 


- -gpondent’s Exhibit. 12-B (Survey of Tract of Oa 
‘prepared: by Raymond M. Kowalski, Jan: 31, 
1979). ‘We. are obliged to make. ‘separate, find- 
ings. with respect to the extent of the area 
affected by surface coal mining operations. for 


each of the areas,.deseribed in.OSM’s cessation - 
- .orders, because ‘the nature of the two orders 


indicates. that: OSM chose: to proceed. against 
Claypool with: peaDeehy to. two, distinet upDERE: 
_ stions. bot xcs ee 


condition, practice, 
creates an imminent dang er to the health 
or safety of the public, or is causing, or 
- CAD reasonably be. expected. to cause 


to land, air, or Ww 


722.11 (a) and (b). 


State’ S- 


~.. Huffman ).3: 


when a Federal inspection discloses 
that fat * Bee 


any condition. or. practices east or that 
‘any ‘permittee is in violation: of any re- 


quirement ‘of [the] Act-or any permit 


condition ‘required by [the] Act, which - 
or violation’ also ~ 


significant, imminent environmental harm — 
rater resources. * *°#, 98 


The ALJ found that OSM’s i inspec- 
tions of Claypool’s operations dis-— 


closed violations of sec. 502(a) of 
the Act. ‘The ALJ -did not, how- 


ever, address in his decision OSM’s 
statements, set forth in’ each of the 
cessation. orders, that: “the condition, 


practice, or sclanca4 ig causing or 
can ‘reasonably be expected to. cause 


‘significant, imminent environmental 
harm. to land, ‘alr; or water: Te- 
sources,” even though a ‘significant 
portion of the testimony presented 
by Claypool at the review. hearing 
was apparently for the purpose of- 


rebutting these statements.® We 
remand this case fora finding by the © 


ALT to resolve this: enece 


78, 4] As a-final matter we turn 


to OSM’s: appeal that we reverse — 








3630 U.S.C, §1271(a) (2) (Supp. I 1977). 


This provision is: implemented by the initial. os 


Federal . program» pPOu NIOnE’. at. 30. CER 


17 Decision: at 2 Den 502(a) provides ‘that: 


- *No-person shall.open.or develop any new. or 
previously. mined. or. abandoned site for sure. 
-face coal mining operations on lands on. which _ 
-- such operations are regulated by a State unless 


such person has obtained a permit from the 
. regulatory. SREeROENEY: 80, U.S8.c:. 
§ 1252 (a). 


: A8 See €.9., | Tr. ‘481-84 (testimony. of ‘William | 


. McQuaid) ; ; 248-50. - (testimony. of Joseph 

258-68. (testimony. of, Constance 
2QT1-75- j ene of James » 

Richard Claypo0!). - | tte oS 
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that. Soticn: of the AUJ’s deacon 


which expresses his determination : 4 


| ‘The Applicant having been ordered to 
cease any further mining operations on 
the subject property uuder the pr ovisions 
of section 502 (a) of the Act and the Ap- 
plicant having finally ceased mining af- 


ter the second cessation order, at this . 


point I find that.I have no jurisdiction 
over the remaining notices ‘of violation 
but will reserve more specific rulings. on 
those. notices of violation until the In- 
terior Board of Surface Mining and Ree- 
-Iamation Appeals: has ruled on the issue 
of loss of jurisdiction by virtue of no 
, ‘permit in. the case.of Delight. Coal Com- 
pany Vv. Office of Surface Mining, Docket 
No, IBSMA 79-12. "] 7 


In ‘our decision in. ‘Delight Coal 
Corp., 1 IBSMA. 186, 199, 86 LD. 
$21, 328 (1979), we held that “the 
definition of. ‘permittee’ adopted by 
the, Secretary for the initial regu- 
latory program includes those per- 
sons who *.*.* fail to getia permit 
from the proper regulatory author- 
ity. before engaging in. activities 
regulated by a state.” ” Having con- 


-cluded, . above, | that Claypool, has. 
: conducted surface coal mining op- 
| erations, and there being no show- 


ing on the record that these opera- 
‘Hons are. not. subj ect, to regulation 


ie Decision . at 5, Concerning this perception 
of his jurisdiction, the ALJ said further: 

Baas bs appears * * * that the Act and ‘regula- 
tions apply only to those who have obtained 
permits to mine coal; and’ if coal .1s--being 
mined without a permit, the Government. may 


issue a cessation order and ‘the: unauthorized* 
mining must cease - or be subject to criminal: 


action as provided in’ section B18 (e) | of: me 
Act. 

“Upon ‘the cessation of. mining: _ activities, 
there can be found: no section’ of the Act or 


the regulations” ‘which: “apply ‘to. ponent 


tees. ” Td. at 6° 


* go"Thig: holding was vacea. on: our rending of 


the language: of. the ‘definition of. 7e von 
tee” set forth: at 30 CFR 700.5. . ae 
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Moore, 1 IBSMA. 216, (221, nm. 8, 86 LD. 
: (1979), contain a discussion of. the meaning 


186 LD, 


andlor West Virginia law,2? we hold 
that Claypool i is & “permittee”: and. 
may be subject to the enforcement 
provisions of the Act and initial 
regulatory program pertinent’ to 
those with such status. Accord- 
ingly, on remand the ALJ should 
take any action regarding Notices 
of Violation Nos, 78-I-3-15, 78—I- 
8-18, and 78-I-3-19 consistent with 


this hol ding. 


For the above-stated remsone: the 
ALJ’s decision of Apr. 18, 1979, is: 
(1). affirmed to the extent of the 


ALJ's holding that Claypool has’ 


conducted surface coal mining op- 
erations which have affected an area 
sufficient in size to render those 


: subject to regulation under the Act; 


(2): modified to reject: the ALWS’s- 
finding concerning the extent of the 


aréa affected by Claypool’s S opera- 
tions, which was based. on his mis- 
understanding of pertinent: testi- 
monys. Sa 


(8) ee, mA the extent of ihe’ 


| ALJ g, holdings that the’ cessation 


orders were validly issued: and th at 
he did not lave Jurisdiction to. re- 
view the validity of the 1 notices. of 


violation; and: 


(4) remanded to the “Heatin; gs 


Division. 


Our. remand i is ae BY determine. 
tion whether Claypool’s failure: to 
secure a State permit for its activi- 
ties caused or. could be reasonably 


expected to cause iraminent envi- 
ronmental harm to. land, ay: or 


2 Our decisions. ie neanee R.. pateteR. 1 


IBSMA 158; 86.I.D. 266 (1979), and James 
369° 


of state regulation in ‘this. context.’ 
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water resources, and for a determi 
_ nation whether the notices of viola- 
tion issued to Claypool by. OSM are 
valid. 
| - Trareen G. Bakers, . 
Administrative Judge. | 


| MeELyvin 7 ‘Mire, | 


Administrative Judge. ba 


Wi A. TRwIN, ot 


— Administrative Ide | : 


APPEAL or - NIBISONS, INC. a 


TBCA-117 3-1 77 


Decided Sep re e7, 1979 


| ‘Contract No. HOO c 1420 4856, B 
of Indian Affairs, 7 


"Sustained in Part, 


: Contracts: ‘Construction. owe Oper 


tion: Actions of Parties—Contracts: ‘- 
Construction and: Operation: Changes. 
and. Extras—Contracts: Disputes and; 


Remedies: ‘Equitable Adjustments — 


Where the preponderé ance of the evidence 
| shows, that substantial ‘increased costs... 
were incurred by a highway. construction. 
primarily because ° Govern- 
ment inspection: personnel eithér failed to 
a calibrate or ‘improperly calibrated: the 
density testing machine used to determine 3 
compaction compliance, and it is’ ‘deter-. | 
mined that the: contractor is. entitled to. 


contractor, © 


an. equitable aaj ustment, the Board. will 


oe adopt . -the amount for - quantum reached : 
by the parties at a negotiated. settlement, 
when dissatisfied with poth’ ‘the Govern- 
ment audit and the quantum computation 
of the contractor, but satisfied . that. the 
| negotiations “were taade in: good: faith, ‘at! 
arm’s. length, and: by individuals : thor- 
oughly familiar with the details of. Re 


contract and its performance. 


areau - 


APPEARANCES: Ms. Linda H. “Wish, 
Esq., and Mr. Joseph C. Molina, Ate 
torneys at Law, Ashland-Warren, Tne., 


| Cambridge, Massachusetts, for appel- 
lant; My, Fritz L. Goreham, Deépart- 
ment Counsel, Phoenix, Arizona, for 
| the Government, . | 


OPINION BY os 
ADMINIS STRATIVE JUDGE 
_ DOANE rane 


INTERIOR BOARD OF 
oe ONTRA OT APPEALS | 


B ackgrownd 


The question. presented by this: 
appeal is. whether Nielsons,.. Inc. 


-(Nielsons, sometimes, contractor,. 
and sometimes. appellant), is en-. 


titled to an equitable : adjustment . 


: for certain claims arising out of the : 


performance of a construction. con- : 
tract with the. Bureau of Indian. 
Affairs. (BIA) . for construction 


work on 11.057 miles of road in an 
area of New. Mexico called ‘Wash-_ 


ington Pass neat Sheep Springs. 
The contractor. ‘presented — 28 : 
claims in the “total sum of 


$875. Gee 37 tothe Contacting Officer. 


(CO). He first agreed’ to settle the’ 


claims for Baal 800. ) AECB) but | 


- The contract,- et on. ‘Standard: Form: 
23. van 1961: edition, » was’ dated. Aug,. 10; < 
1972. -The . original . eontract:: price . Was * 
$1,402,528, ‘The: work. to. be performed by. the : 


- eontractor.-was to: furnish. all. labor, equip-. 


ment, materials,: and, incidentals. necessary: for’ 
finishing the previously eonstructed . roadbed, 
the application .of: special. subbase, base. course, : 


‘Hot :bituminous:-conereéte . pavement, and con" 


erete- curbing: at locations. shown. in accordance: 
with the plans: and’ specifications... 

a 2 References- to- the: record tivoughodt: this 
opinion” will. be. ‘typically: ‘abbreviated: 9: 
follows ;: Appeal»: ‘File;: eek ; Be (AlTE): = 


494 DECISIONS OF. THE 


| later, denied them (AF-G), because 


ofa Field Solicitor’s opinion (AF- 


58) to the effect that a Government 
audit (AF-D) would not permit ap- 
- proval of the settlement for lack of 


substantiation of the contractor’ g 


claimed. costs. In the prayer for re- 
Hef of its Amended Complaint, | 


Nielsons asked - for a total of 
$838,253 under counts one through 


“nine; or, $450,000 under count ten 
(which alleged the settlement agree- 


‘ment and the repudiation thereof) ; : 
together with interest on the equit- 


-able adjustment; 4 percent New 


Mexico school tax (Gross Receipts 
Tax) on the equitable adjustment ; 


a time extension of 88 days and re-- 
lief from liquidated damages; and 
such other relief to which it may be. 


“4 enti tled. 


The. principal basis for the con- _ 


tractor’s largest claims is the charge 


that the Government improperly 
conducted density tests of the sub- | 
base and base courses which caused 
‘the rejection of work actually ine 
compliance with compaction speci- 
fications and which resulted:in extra : 


_and unnecessary work and increased 


costs” for the: contractor.® 3 nee 


ELN. 5 boritinued: 


Appellant’s Exhibit No.. (24—(AP-24) ; 7 Gov: 


ernment’s Hxhibit No. 5—( G-5) ; Transcript, 
Volume IV, page 16-—(Tr. IV, 16) ; Transcript 


Volume. IL pages 48 through. 59—(Tr,. Il, 


. 48-59). 


.%* The specific. impropriety chaxeed consisted 
of. the failure to properly calibrate a density 
testing device. known as the ‘Tyoxler” model ; 
which employed, what was commonly. called 


the nuclear method of testing density. of soils 
and aggregate materials. in» order. to deter mine 


-percentage of. compaction. . The. Government 


testing procedures were _governed by . the 


American Association... 


or material tested by” the. nuclear method be 


DEPARTMENT OF THE INTERIOR | 


‘of: State. Highway 
Officials - (AASHO). and required that each soil 


[86 iD. 


| cer for the contractor? s claims 3 in- 


clude the following charges: undus 
delay in the award of the contract ; | 
failure by a prior contractor to ae 


ficiently complete its portion of the 
- roadbed to timely permit the con- 
tractor to commence work; wrong- 


Tul assessment of li quidated dam- 
ages for delays caused by unusually | 

severe weather; failure of the Gov- 
ernment to remove snow in the win- 


ter of 1972-1973 ; improper or faulty 
staking by BIA personnel; wrong- 
Tul assessment of penalties against. 


the contractor caused iby BIA per- 
sonnel using unreliable gradation 


tests and. wrongfully determining 
‘the contractor to be out of compli-. 
ance with hot bituminous oonerels 
‘specifications; and ‘failure’ ‘of the 
_ BIA to pay on time in accordance 
with the terms of the contract. | 
— On the: other hand, the Govern- _ 
ae entered a general denial to- 
the amended complaint, and in its. 
posthearing reply brief, among 
' other things, charges that “the con- 
tractor is trying to get. ‘bailed out’: 

: from a job where eh performance: — 
“was woefully poor,” and that “the — 
; contractor | just did not have the 
Necessary equipment, . water and 
Manpower to. complete the: project: 
as anticipated” - (Govt. Brief, p. A) 
The Government admits that. there 
“were heavy. rains in October 1972, Mh 


— 


- eort élated with at Teast 10° sand cone or pepe 


balloon ‘tests and that the nuclear ealibra- 
tion curves: be adjusted in the case of appar-. 


ent. conflict: (AR-A, Secs. 299.05 and 304. 08, ante 
- Special. Provisions ; tr. Il, 124-126, 180; Tr, 
_ ‘3, 41-44). . 


“4 Contractor’s exenaen Complaint and 
Claim. Basis Outline. attached: to Contractor’s 
letter, dated Jan. 3T,, 1975, | addressed. to the, 


co (AF-B ). 


ree eT _ APPEAL, OF. NIELSONS, JING. pe ee cae PE 
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which ‘délayett the: ‘contactor ‘anil 
that ‘the subgrade. did. not come 
through. the winter very well, and, 
7 BS BE result, when work: resumed. on 
_ the project’ in May-1978; the mois: 
ture in the subgrade inade: it nearly 
% impossible for the contractor to 


“meet the specifications. It contends, 


however, that the Government: re-. 
duced: the: density specifications for. 
the subgrade from 100° to 95-per- 
cent and, even though the contrac- © 
tor expended extra effort 3 in trying | 


to. obtain 100 percent, of maximum 
density, the: correction ‘of the soft 
areas was’ the responsibility of the 


* range (Govt. Brief, p. 7; AF- 
32). In general, the’ density test — 
: failures, the ‘Government contends, ) 
were related to the inept: operation, : 
- unsure direction, Jack. of. ‘proper 
| equipment, ‘and lack of water in- 
_ processing » the road construction 
~ materials rather than to erroneous — 
density testing on the part of. BIA 
testing personnel (Govt. Brief, pp. 
10, 11). Finally, the Government — 
asserts that if the Board determines “ee 
: in favor of the contractor on: ‘the 


issue of entitlement, the New 


should: be applied: rather than: the 


Colorado rates in ‘determining the 


quantum issue with respect to the 


-contractor-owned. equipment. costs 


(Govt. Brief, pp. 15, 16). : 


There were several: Sinoumetances : 
| involved in this case which ‘made 


both the “presentation and — ‘the 


evaluation of key. evidence. unusu- 


ally difficult. Mr. Rolando Cordova, 
~ the BIA materials man and testing 


_ supervisor, and who was primarily 
= oe for the calibration and 


: cluding: Mr. 


10,. 50-51): 


‘peration’ of! ‘the’ ‘Troxler niiéléar 


testing device, was not. available'to ~ 
testify at the kearing ‘because’ of 


loss of memory resulting from an ill- | 
ness” (Govt. Brief, pees Lie TIT, (525 
“Ty. T, 10, 211, 244; Tr. ive 191, 199), 4 
‘One of the: other inspectors, a Mr. 
‘Harris involved with the materials _ 


testing, died prior to the time of the 
hearing and his job diary was un- ~ 


7 available. A fire at the BIA’ office — 
at Shiprock, New Mexico, destroyed. 


several Government records, ‘in- 
‘Cordova’s — records, 
which were pertinent to resolution | 
of the calibration question (Tr. I, 
Finally, the ‘Hecord : 
1s replete with. charges, “counter 
charges, and general accusations be- 

tween BIA personnel and contrac- | 


_tor personnel of noncooperation — 
and vindictiveness which reached a. 


point of such bitterness and rancor 
that the CO felt compelled to re- 


move his Contracting Officer’s. Rep- | 


resentative. (COR). from. the By | 
ect for a! eee off” ee oe oe 


5 Rvidence. a ‘such | conflict, As. elt Bs Pe 
internal aggravation. among BIA contract ad-: 


.. ministration ersonuel and. field ersonnel, is 
Mexico Highway. Department rates : 
‘wards, ‘Construction. Inspector. : (AT-25) ; : an . 

undated. memo. by° Robert. Manus, Materials © 

- Engineering Techniclan - (AF-26) ; | 

dums to CO -from. Darrell - Statham, . Project 2 

Engineer and COR, dated. Aug. 15; 1973 (AF- ° 


contained in. an undated: memo. by. ‘Fred Ra- 
memoran-: 


23) and Sept, 2,°1975 (AF-24); letter dated — 
Sept. 14, 1978, from W. K. Nielson, President 
of Nielsons Ine., to. the CO (AF-28) ; letter. 


dated Sept. 27, 1973, from C. J. Rickel, Bxecu- - 
to. the 
CO (APF-29);. memo,:.dated..Aug.. 10, 1973, 
from the COR to the CO (AF-52); | 
among. others, is. found. the following state-. 
ments: | 
him £Mr. Nielson] any. information that. is 


tive Vice President of. Nielsons Ine., 
wherein,. 
“Once again I have Tefused to furnish 


not required by specifications, If Mr. ‘Nielson 


_ intends to place this claim, let him do so with 
his’ own information and we will retain ours. ; 

for our own defense. *” On Feb. 25, 1974, the 

~ €oa. sent & memorandum to Darrell Statham 


* Vice. 


2 represented Nielsons.. The ae 


“Sawer. on Feb. oh 197 ty at. the | 


Contracting Officer’s office, at. ‘Gal- 
7 lup,. New Mexico,.a: 3-hour négotia- 


tion. conference took place ‘between 


the BIA. and Nielsons. Thomas G. 


| ‘Brande, CO, and W.. R. Meier, Area. 
as Roads Materials Engineer, - repre- 
sented. the BIA. W. K. Nielson, | 


President, and. “Arnold. ‘Hampson, 
President, of. ‘Engineering, 


tor’s, claim — items were yeviewed 
point by point. ‘Among other thing: 2s, 
a. resume of that neg ‘otiation. session 


(AF-E, Part C). stated that: the co. 
indicated. that, in. ‘the. interest, of 
reaching a settlement ‘the. ‘Govern- . 
ment would. consider payment of 


= claim. items dey and 3-in. part, and 


4, ‘1, ack 1b, and 24. a also contained 


the following statements: : 


ot relating to completed work not, paid 
has been agreed to by. the. .Government 


and the. Contractor arid \ was “no Jonger a : 


claim issue." 


Tt was: detead: ‘that tte’ > balance of. ‘the 
7 claim items: were related. to density test- © 








RF. N. 5—C ontinued 


clarifying his reasons ‘for: having rescinded the 
, wherein, . 
he nientioned * that ‘during the ‘project there -- 
had been “growing evidence of a-conflict of 
wills between’ BIA and: ‘Contractor: personnel, " 
at. “times: approaching “a Jevel of bitterness: “ 
which seemed to threaten the completion of the 


COR. designation: on Sept.’ 28,-1973 


_ project”; that he “felt it necessary to provide 
a ‘cooling off”: period” ;: that the action is no 
way ‘was intended to: ‘peflect: upon ‘Statham’s 
technical» or - professional © ‘competence, nor 
upon his. loyalty’ to the Bureau; that: “I merely 


_ felt that this gesture, followed by tlie winter ~~ 
ghut down period: would: emphasize to the — Mr.. Nielson; jvas .asked. for a value for 


contractor that some similar concession on his: ~ 


ne part' might be effective in restoring. good: work- 


ing relations on the job and promoting the 
successful completion of the : project”; and. 


. that. “You will shortly receive’ your redesigna- 


~ tion as COR on this project and I wish you the ~ 


very best in what I know will be your earnest 


effort : ‘to- see the n0Be to. a Successful con-| 


clusion. le 


DECISIONS. oF THe paPabteNr’ ‘OF THE. INTERIOR 


| (88 LD. | 


ing. and other engineering | items” on. the 
‘project. The contractor’ s representatives : 


presented ‘information - ‘from - ‘the © job 


. superintendent’s ‘diary: relating to work | 
being performed by en gineering person... = 


nel “assigned: to: the. project.:..They: also . 
presented pictures of various operations 


and conditions under “which the work 


was carried | out, including a “‘reproduc- 
tion: ‘of: the ‘pictures of a sign allegedly 
erected. by BIA’ personnel: They’ further . 
presented the 10-page attached document — 


“entitled. “Densities”. which:is Telated. to. a 
the use of the nuclear gauge for density 7" 
| testing. a : 


‘Following the review of ‘the: payer ‘ou 
“Densities” a‘short recess’ was taken 
where Mr. ae and Mr,’ ‘Meier held a. 
closed. conference. concerning the. Govern-_ 


: ment’s. position, in’ ‘defending the. claim. 


It was ‘jointly agreed between these to : 
parties that the Government's position be-- 


fore a hearing board would be extremely . | 
weak in light of the. fact that the BIA’s 
own, correlation testing (page 5 of docu- — 


It was agreed by all. parties! that Item - “ ment..on densities) confirmed the ‘f ack 


tht the, contractor was being required to 


compact to ea cessive densities for. the. en- _ 


tire summer of 197 8. It was jointly agreed 
that. they stood: to win all or the maj jority 


OL: this. claim amount. before. a. hearing» | 
“board, It, was the Contracting Officer's’ 


decision that it was.in. _the- Gorernment’s 


inter est to seek the most favorable settle: 


ment. possibl eat this time. [Ttalies ‘Sup- 
plied.) _ oe oe oe cere 
- Consultation: between’ Mr: . Brandt. and 


Mr. ‘Meier resulted in the: conclusion: that. 
‘at: Teast. $450,000. - of . the claim: amount 
has either been ag reed. to by. the Govern- 
‘ment or. was directly ‘related to the ‘ere 
_ronieous: density teatihig’ ‘during’ the sum- 


mer of 1973. : 
Upon yestinptton: of- the. conference, 


which he. would settle. Mr. Nielson asked 


for the opportunity to. confer with his 
representative: Mr. Hampson. Following 


a recess ‘for: this purpose, the: conference 
resumed and Mr..-Nielson: presented. in = 


writing, an offer of $525, 000 plus. elimi- 


. nation of. Jiquidated damages. . The Gov. 


493) 


_ eres eoaniee offer of $460, 000 wast ac: 


cepted by. Mr. Nielson. . 


: The meeting was again TeceRs stedy to to 
. allow’ Mz, Brazidt’ and’ Mt ‘Meier to dis* 
"+ cuss: fhé' proposed séttlénient’ with Aréa” 
be ‘Road: ‘Bngineer; Mr. 3 olin Bénally: Based: 
upon recommendations of settlement: in: » 
. the amount of $450, 000 by: Mr: Meier and 
Mr. Brandt and the faéts surrounding the — 
same; Mr, Benailly agreéd® that.a gettles : 
“ment was’ in the interests of tle Govern: decision ¢ unesuep pe ported by any. stib- & 
ment: ‘Assistant Ared: ‘Road: Hiigineer;: Mr. a 
. Bill: Frazier Was: algo: > present at this meet: ” 


ing. 


5 document. entitled | “Deteriitiation ae 
and Findings*® (AF-K, Part A). Tt. 
: shows’ under the Findirigs’ portion 
that, inv artiving’ at ‘the: ‘proposed 
8 settlemetit of $450, 000; Tt of the28 
claims were allowed i in “full; 4 were’ 
allowed in part, 11 were denied, and” 
-Q were séttled under the ‘provisioris 
of the contract’for unpaid items'and 
certain liquidated: damages at no. 
cost to the Governmént, which had’ 
the effect: of eliminating ‘items’ as: 
claims | items. “The Determination . 
. portion is as follows: ee 


” : 


23-A incorporated into. Contract: ‘No. ° 


NOOO Cc 1420 4856: this: settlement - is ap- 
proved. as satisfactory ~ both: ‘to Govern- 


_ment. and Contractor ; a therefore a final, 


modification’ to” the’ ‘contract * ‘to reflect 


The above: ‘described: » docurtient’ 


t. e then «submitted to the: Field. 
is Solicitor. ? for: legal. review. His re-'- 


ABPHAL. OF NimisoNs, Wo, i. 
eee: 21, 1919 = 


; Upon. sesuaiption: of the “meeting with, 
Big, the Contractor’ $ ‘Fepreséiitative the’ figure’ 
Of $450,000 -was agreed: ‘pon by He, Niel: 


| sbditing: season dated: May. : 
10, : 1977. (AF-58), among... other 


things; pointed out that, while his: “ 


- office from: the available factual ma-. 


terial may arrive-at: ar different re-. 
sult as. to. entitlement. OR: SOMC: AS>. 


pects of the claim; “J am not prew 


pared to. say the contracting officer's. 


stantial, evidence.” On the matter of, 
quantum, however, ‘the: - Solicitor: in 
. reached the conclusion that, based 
on the. report: of: the: audit: eonducts | 
ed in July of 1975 by, the ‘Depart- 
son. and i me ‘Brandt. [talies' supplied] -ment’s Office. of’ Audit and Investi- 


3 gation. (AF-D);. the claimant’s ‘réc- _ 


Subsequently, on ‘Mai. ais isr7, . -ords: as’, presented to the auditors. : 


“the Contracting. Officer’ executed: a. - did not show: any inctéase in cost of: 
“performance so: as to- justify 
tional conipensation. He ther. ren= > 
dered the opinion thet: “the pro: | 
posed. D&E is leg gally: insufficient Bre a 


" vee. supplied: ye si 


-addi-: | 





Fhe substariceof the éeatirnenty ao ee 


Mr. W.K. Nielson is unvéfuted-that: 


at: the: conelision of: the negotiation: 


conference of Feb, 1,:1977; he’ shook. 


hands with - both: Mz, Brandt: and: 
Mr: Meier; that: Mr: Brandt said; a 


oi am glad: the damned thitiet is. “2 
over,” and he said, “Tam, too,” and? _ 
Mr. ‘Brandt. said,. “You will-be-te= ~ 


BY author ity under General Provisions - céiving’ shortly the recess ry docti- : 7 | 


(Construction Contract). Standard, Form : mnatitatlon3 ‘in ‘wtitizig”} ‘that: lita, : 
after séveral periodic callsabout the 
~ status of the’ settlement, during’. a a 
| 2 particular. telephone conversation, 
"$450,000 in additional costs and:88 days: Mr. Nielson said, “Gee, what has 
. - time. extensit on to. the contr act is in order. ss happened: to us, where i is our thing? ‘ Mes 
- Mr.- Brandt. responded,- “Well, I 
hate. to. inform. you: of: this, but: I 


aa have. been. overruled ya the Field 7 


A498: 


| Solicitor’ s Office, and we ado ne have ~ 


a settlement.” (Tr. TV, 219-221.) 


“Thereafter, i in a document entitled . 
” “Findings of Facts and Decision by 
the Contracting Officer,” bearing 
the date of Oct. 38; 1977, the Con- 
tracting ‘Officer’ ‘denied completely . 
the claims of’ ‘Nielsons, ‘Inc., with | 
- -réspect to both. liability anid’ costs. 

- (AF-G). This appeal from that de-" 
cision. was filed with the Board on’ 
= Nov, 8, 1977. : | 


“ENTITLEMENT 


. Discussion . 


Contracting Officer 


above, atid: the. statement of the. . 
Field Solicitor, we:find the follow- - 
ing evidentiary. items to be persua-_ 
“sive: in- support of a Ending, of ¢ en-- 


| titlement: 


eek ‘The testimony. of Mr. David is 
ns Floyd; ‘President ‘and Manager : 
and Materials Engineer. of the AL 
buquerque Testing Laboratory, Inc.” 
(Tr; IT, 86-148): He is‘a graduate 
of the Bice sbeie ‘of New “Maxieb - 


DECISIONS OF THE, ‘DEPARTMENT or ‘THE INTERIOR 


or curves”; | 
three. methods. ‘of density ‘testing ae 


[86 I.D;.. 


Se a Baehele: of Science Deaies: 
in’ Civil ‘Engineering and ‘testified 
to 30 years of experience doing. den-’ 


| sity testing and making compaction 
curves. He explained the technical — 


meanings of “Dry and wet density,” 
“compaction,” and thé “Proctor test 
also, that. there were 


permitted ‘by the. specifications for: 
the: subject: project—the sand. cone, 


_. °° the rubber ‘balloon,’ and the nu-'— 
ae clear tests; and that the nuclear test 
ie is really. not “nuclear,” ‘but. simply. 
os a, radioactive measurement, He ex-. 
a ~~ “ plained:the procedure typically ems. 
At the < ontaét, we observe that the 
erroneously 
concluded, ‘with respect to entitle-~ 
- ment, that he‘had: been: overruled by 
the Field -Solicitor’s Office.” “The 
Field Solicitor, in his’ memoran- 
dum of’ May 10,1977. (AF-58), 
- made a point of saying that he was” 
not ‘prepared to: say: that the Con-— 
 tractingOfficer’s decision was “un-" 
- supported: by. any substantial. evi- - 
dence: to‘support a finding of en-. 
titlement. In addition to the admis=’ 
sions of the’ Government : officials’ 
~ contained in the documents relating” 
to the. settlement - negotiations ‘of: . 
Feb. 1, 197%. (AF-8),: ‘discussed 


_ ployed on a -given project to ac- 
| complish.. the required. density.. test-_ 
‘ing. He also.testified that use of. the ke 
nuclear test hastheadvantagéofbe- 


ing more rapid than the sand cone 


‘test, but would.not be dependable 
: ‘unless the appropriate calibrations. 

of the nuclear testing machine were 
made with. respect to. each type ane 
material. being tested because of the 


variance of chemical composition be 
and other factors;-and, that hislab- - 


oratory made. density tests atthe. = 


subject. project at the request. of 


: Nielsons, Ine., on Aug. 80,.1978.. 
(2) The results of the. ‘density: a 
-tests made by the Albuquerque Test- 
‘ing Laboratory on Aug.. 30, 1973, he ee 
and the. interpretation . ther eof im. 
the cover letter, dated. Sept. . 14, oy 
A A078 (AF-B,. Ex. A-4). ‘This. Vie 
~ dence..showed that nuclear, gauge .- 
“measurements for the density of the nas 

- compacted base course: ager egate eo 
the Sheep. Springs job" “were ‘lower oe 

than the sand cone measurements of:*) 


on. of the: ‘same > material, thus es 


Gee failing’ eoupeqiici, tests” 


pe when» the . ‘material ‘should. have a 
sity. tests, and determined that, the. - 


Gover nee density ‘testing - chad | 


tor, 


‘nuclear’ devices used: on: the. W. ash-.. 
- ington. Pass Project. were, in fact, 
: correlated. by” anyone. . swith. -sand . 
cone: or. rubber. balloon. tests; “that: 
they. had: no knowledge. of. the OX~ 
-istence of any. dociments. reporting. a 
such correlation tests;-and, except. 
for Mr. Brandt, who said. he did not: 


ir they are, OF Were, ‘performed. 


(4) The testimony of Mr. Donald. 


- the Washington. Pass’ ‘Project: for: 

Nielsons, Ine. (tr. 1, 54-245 and Tr. 
TI, 15-83), and Mr. William K. 

Nielson, Chairman of the Board oF 
| Nielsons, Inc, ° (Tr. ‘Ty, 172-939). ie | 
The extensive testimony ofthesetwo to. calibrate, . Or: improperly . eali- - 
- other~ things, brated, the. nuclear density testing - 


showed: that. they: had: had cénsid-* 


witnesses, : “among” 


erable experience “in’ meeting -com-" 
paction standards in’ highway’ cone 
struction; .that. during. ‘the summer: 
of 1978 on the. subject; project. mnex=". 
plainable:. difficulty. in: . achieving: . 
- compaction. specification . standards 
~ was encountered ; that. aey foals > 


APPEAL oF NIELSONS, INC. 
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"(B): ‘The. testimony: of ‘fve ‘Gov: 
ernment witnesses—Mr. Br andt, the. 
CO,. Mr. ‘Statham, the COR, Mr. 7 

Meier, Area, Roads ‘Material . ‘En- = 
_gineer, Mr. Edwards, Chief Inspec-, 
(ir. TE: 48-49), and Mr.. 
Frazier, Navajo. Area: Roads. Ep-! 
gineer (Tr. IV, 45). This testimony. 
was stipulated. into the record to. 
~ gave hearing time and. Was. substan- 
o3 tially. that none of these men. chad. 
any - -personal. knowledge. that. the: . 


Loringa’ 4990 - 
. -%, Z ar a . . 


h ad. the i anne que. a esting cae | 
ratory make some independent den- - 


been faulty, resulting in over ‘com- 


paction of the ‘subgrade, subbase, oe 


and base ¢ course ag geregate; ‘that the : 


contractor had. ‘been: unnecessarily. | 
‘required to rework much. ofthe work. 
which should have met Specification. oe 

_ standards; that the delays.and extra 
work. thine encountered: caused, con- 
siderable. other ° ‘pr oblems,. cand | ex: 
‘pense..to the contractor ;. and. that. oe 
after the .Gov ernment. returned to. 
- the--sand. cone “method. of: testing | 
density rather than relying uponthe: 
nuclear method, the: contr ‘actor had: 
little difficulty. in. complying. — i. 
- sompastion. + specifications, in, 


“Decision - 





| | Baas upon the. foregoing adtnis ae 
: know, that. it: is normal practice. to. sions. and - evidentiary: items, BOs ; 
. keep records. of. cor relation tests. if g gether with our review of:-th 21e entire: ie 
nae Tecord, we conclude that. the. weight 

of the. evidence clearly preponder-" fe 
ah Kohler, project. superintendent on... ates, in favor. of, the appellant and. - = 
make the following specific Endings ore 


of fact:. 


i. “That Govenanae péisonnel: ae io 
“the: ‘Washington, Pass Pr oject, dur= 


ing { the summer of 197 (3: either failed : 


‘thachine. used. to determine. compac- i. 
tion: compliance . by the. contractor, Le 

» 2. -That.as a result. of, the. use of 
the. improperly,. calibrated. density: a 
testing. machine, ‘many. compaction. : a. 
tests. erroneously. showed. the mate-. ae 
rial to: have failed. causing: théecone 
‘tractor substantial, increased casts, ieee 


io t : he - . - _ Discussion - 


Phe . Bield: Solicitor’ S* opinion of 


- arealbing from among. other things, 


having to reperform subgrade, sub-— 
_ base, and base work and to postpone 
| ; the paving work into the next con i 

ot struction year, 
- Aecordingly, the contractor i is. sen 


oe 3 ‘titled: to an equitable adji ustment. 


QUANT M- dressed’ to 
“under the date of Jan. 5; 19%9 

(AP-94). His: comments: therein —— 
- were: stated’ tobe. based: upon: (1). 


> “May 10, 1977 (AB-58);, ag previt 





—. ously. diseussed, with. respect to- the: 
 omatter: of: quantum, declared ‘the’: 

. Contracting Officer’s Determination © 
sand. Findings’ of Mar. ‘12, 197%; to: 
be ‘legally insufficient. This: opinion 
_ *was based, however, ¢ on the: report. of - 
ee ‘the Department auditors’ to the’ ef- © 
-. €ect that the ‘claimanit’s’ records as 
a presented — to. the auditors did not. 
show any increase in cost of per- 
-. formance:so-as to o justaty crouse ; 


a compensation. Soe ere 


7 “Why ~ all’. of the. ‘contractor’ Bs 
= accounting records. were not pre- . 
ore : ‘sented to the auditors is not entirely. 
ee clear. ‘However, from the tenor of 
«the overall testimony of the audi- 
tors and the contractor’s accounting 
; "personnel at the hearing, the Board 

_ perceives ‘that the apparent: conflict that to be: supporiabla) the claimed ‘costa - 
Of personalities among: ‘the various’ 
. contracting : 
parties pervaded: the ‘relationship 
of the auditors‘and the contractors’ 
| accountants. ‘Apparently, the result: - 


“personnel “of ~ the. 


was a lack: of communication which 


-. 3 - contributed toward : a, Jess than com- 
ag B sper audit, 9 core 


- The audit: rep ort, in our view, 5 “gross. profit” on this:project. I find. these ° 


“was: effectively. discredited. by the? 


calculations to he incorrect and mistead- ad 
“testimony and: written analysis of 


"DECISION S oF TEE ‘DEPARTMENT oF THE INTERIOR 


: ihe “appellant's 


[86 LD 


expert “ wittiess, 
Mr. Jon H. Knoll, Certified Public 
Aceountant and ‘Manager’ of the 


Administrative Services. Division — 
-.- of Arthur Andersen: & Co: of Seat-— 
tle, Washington (Tr. WI, 6-60; 
 AP+24) ‘His written: analysis: was 
“iy the form: of air 8-page letter ad- - 
eournsel: 


“appellant’s 


~ a review of the Department of the 
Interior’ audit: report: and? portions” 
of the: supporting working” papers oe 
_obtained: through diseovery” “pro- 
ceedings; - (2) a review’ of costs: ; 
clined: (as submitted to” ae 
“Bureau: of Indian: Affairs); (3) a 
limited review: 
counting: records; and (4)° discus * 
sions with counsel! and several Niel — 
sons’ management’. personnel. We 
find. substantial: support: in’ the 
_-record for the: conclusions: reached: 
in the last” paragraph of ‘that ae 
: analysis which reads as follows: ae 


‘of Nielsons’ ace” 


- Based on. my review, aa believe that the r 


a audit report prepared by: the D.O:1, Of: — -- 
_ fice of Audit and Investigation is-of little 
value: in. defining. the: amount: of the. | 
equitable adjustment due-Niclson’s, [sic] ae 
: Incorporated. ‘The audit. report implies a 


“must be separately identifiable in: the con-_ 
.tractor’s: accounting records. In my dpin- 
“jon, this is an: ‘unreasonable, requirement 
and. directly. conflicts-with standard. con~ 
struction industry. practices for’ pricing . _ 


and negotiating change orders and _ 
claims. The audit report includes caleu- “ 
lations. “showing: that Nielson’s’- [sie] 3 


ee revenue exceeded: costs: for: this. contract ti 
> and. that. the -eontractor: ‘had. a: Jarge 


ing. The auditors” sie)” ‘derived: actual eats 


equipment ebets oe tls. conieael by ale 


- locating. “book costs” of equipment based 
& on direct job. costs. This: calculation. ig- 
‘nores__ many. factors” which. could. sig- i” 
nificantly. affect. equipment cost and ap-~ 
pears to substantially understate: the cost. 
of equipment used:in- completing the con-_ 
| tract. Tn. general, I find. that. the audit 
report and. audit working papers do not. 


: adequately ~ “support * ‘the opinion | eX 


pressed in the-audit report, and the im- 
[sie] incor-— 


“plication that’. Nielson’s, 
“porated. ig “not” entitled: to. the Claimed 
equitable adjustment. | ok 


7 _ Report,” eee) he preface to. the “ap- 
peal file submitted to. the Board by 


| the’ Contracting’ Officer, the Con-. 
. tracting Officer, himself, was critical 
of the audit’ where he stated. as 


. follows: 


; ‘The audit: ‘aia. not caperoach: the: emi 
| from a: Contracting Officer’s. ‘point ‘of 


view in that: I) It: apparently did not 


ra take the. applicable: contract terms and 


daily. construction « reports, 0 


fact that in spite of. numerous delays, 
--Contractor’s records showed a profit in 


-exeess of that. anticipated. Contractor did — 

 . not-use the total cost approach and if. he 
- ean establish that he was in fact delayed 
and-put to:extra expense by the Govern- © 
wh - ment’ S acts-or failure: to-act, profit would 
os, have no bearing on the Board’s decision. 


_ Government “counsel ‘also ‘Tec-— 


| ognized the shortcomings of the 


= Government: audit. when-he said cee 
his brief, on pages 3 and 4: 


APPEAL: OF “ WIRLSONS, INC. | ore: ce . 
sa tiace ie 1979 Dy is eS hed 


_tracting | 


one ‘after that date. 
“graduate Civil Engineer and COR for BIA 
sa during. 1978, testified. (Tr. V, 85, 86) that: he ae 
> .wasthe author.of Exhibit (AB-28) and that | 


9s. See and i sands sound @ aceounte . 
ing practices. They had no. authority. te: | 
_ use ownership rates to establish a ea 
“for the contractor. oe cee 


~- TB! is. apparent that’ ae ‘eubad: Dea 


: tion for the opinion—that the Con- | s : 
“Determination 
and Findings of Mar. 11, 1977, with 
_ Fespect to quantum was legally in 
 sufficient—has crumbled: We find pe? 
- nosuch legal insufficiency. fee 
ae On the other hand, we ‘Ana the. 
On the page entitled “The Au dit atta figure, claimed. by the contr ace 8 
: tor,. $838 253, to be unacceptable: aS 
ah appropriate _ equitable . adjust- ae 
ment. We do not necessarily « dispute ©. 
_ the correctness. ofthatsum in terms: 
» of actual. expenditure which may ee 
: have: been: made | by. ‘the contractor, ae: 
but wesare not. convinced. that the 
entire amount should be attributed _ 
. to the. -aetions. of. Government. pers 
sonnel on the project. The record 


provisions into ‘consideration. 2)- There contains: considerable. evidence that 


_--. apparently was no review of the eontract 
a . records: such as correspondence, test. re- 
-» .. ports, 

-  diaries,etc. 8) It relied heavily on. ne i. 
. tractor’ S unanticipated — 


costs.” 


Officer’s. 


— the -contract. performance by con- : 
tractor personnel and inanagement. a 
may have contributed to the con- 


in creased oe 





7 6 For. ee Mr. ‘Fred ‘wawards, Chief tis vee 
spector on the project, testified (Tr. V,52-80), 0 
among other things: See 
age of water in. most. of 1973 ; that additional: vs 
water or equipment had been ‘requested: on: six, ene 
~~ different dates in 1973:; that there had been - 
three deaths on the project as a-result of poor. :. 
signing ;' and that there were 11 requests for °° 
“equipment. prior. to Sept... 27, 1973, and only 
Mr. Darrell Statham, ae 


that there. Was” a. short-- 


she had no: reason to ehange his: opinion of: the 


a [The audit as. performed in 1975 really o 
- was not material. ‘That audit was “based 

-. on the figures originally made available é 
by -the eontractor. ‘The, auditors had no 

‘ choice but to reach the conclusion they 7 
dia: va e can benly: work with the figures 


= expressions contained in: ‘that document. (relat- ce 
‘ing to. problems - at the Washington Pass. ~ 
Project and dated Aug. 15, 1973). That decu- | a 
ment, among other eDinee contains the follow- yh tae 
-ing comments : | ig 
“In emy- opinion ‘the ‘Contractor: Ties” never 
: had enough pune and. pre atone on ) 
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BS Om “In ‘dadition. to the. attribution’ 
> ‘problem, ‘we are also’. ‘concerned . 
“about the choice of outside rates ap- 
ae “plied i in the contractor’s ‘computa- a at. an. equitable. adjustment figure, | 

tion. of company- -owned equipment | 
costs. The testimony of Mr. Aryol 
Brumley, Controller and Secretary-. 


-. Treasurer of Nielsons, Ane. (Tr: 
ae 55-165), and the contractor’s 


ms “cost. summary (AP-5) show that 
the major cost item in the perform- 7 
ance of the Washington Pass Proj- 
“ect was company-owned equipment. 
- gost totaling $960,280 and that that. 
| figure was determined by applying ae 
ee +4, the Colorado Highway Department — 
a. Equipment: Rates (AP-17) to the 
“number of hours. such equipment, 
_/swas used on the | proj ect. We are ins 
- ¢lined to agree with Government. 
- counsel (Govt. Brief, p. 16), that if 


outside rates must. eo used, it would 
- seem more appropriate to apply the 
rates of New Mexico Where the con- 


‘tract. was: performed. ‘The undis- — 


“puted testimony. of Mr. W.. RB. 


Meier, Jr r., Assistant Area Road En- 

wines in the Navajo Area, BIA, 
was to the effect that the Colorado 
= equipment rates were ee. 


EN. 6—Continued 


7 the Project to keep up with | “his: ae iite of. . 


special subbase. and base material: Usually he 


Was. several thousand feet: of material dumped 


‘daily. that he does not process. for several 
“days. Dust: control on the. Projeet has been a 
“ eontinuows: problem. At present he: has only 
‘one- operative pressure spray, and one gravity 
‘flow water wagon on the Project.. The: gravity 


flow. does not meet the base. course. specifica- “ 


tions, The Contractor: hlended sand in the base 
“eourse . tO meet. gradation. requirement, | how- 


ever, he placed: approximately. three: times — 
/Taore than. Was. required and: has. now: wasted . 


appear. bo have been made in good 
faith, at.arms’ leng gth,. and by in- 
“dividuals who ‘were thoroughly 
‘familiar with the details of the « con- 
tract and its performanee, The con- 


tons of ‘this material. (sand) over: the :road 


shoulders. He was told that the sand he had 


-windrowed for blending on the Project was 


too much, but. he insisted that we let him try - 


. this,. which: we did; but it did ‘not meet: -speci- 
“fieations,’ ‘We have: ‘renuested: he remove this 


waste on several. occasions, but. to date he has | 


refused to do 80. 9 


‘DEPARTMENT sate THE INTERIOR 
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nigher. ea ihe New Mexico rates 
: (Tr. Vi, 119-139). — 


We are convinced that, to arrive 


the. circumstances of this case sug-.- 
gest, the approach used in the cases 
of Ragonese v. The. United Staies, 
“198 Ct. C1156 (1954) and Johnson, 
Drake and Piper, Ine., and D, RB. 
. Kincaid, Lid, a J oint. Venture, 
ASBCA, 9824 & 10199 “(May 26, 
1965), 65-2 BOA par. 4868. In the 
ae case, ab pag ge 164, ue court 


Tes seems a us s that the recommendation 


| of the. consulting engineer for the pay-_ 
_ ment of the amount gtated in the Change - 
. Order. of $24 5145. 08, originally concurred 
in by. the construction engineer of the | 
- Federal Works Agency, and “originally 7 
agreed to by plaintiff, comes” about as 
near to the amount. to which, plaintiff is 


equitably . entitled as. any’. “other | figure 
suggested by the record. stad 


In the Johnson casey the Mind : 


‘Services Board said, at page 23. O74: 


Weare Sp ESted: that. at Osan here: _ 


occurred the only bona fide arms length — 7 
negotiation that ever took place xegard- 


ing. the subject matter of. this dispute. 


The figure. there agreed to by. the peopie 
-on the job and intimately familiar with 
it as fair for the balance of. the work a 
to be performed, is. persuasive evidence 


of the approximate measure of an equit-. 


jae adjustment to. which this. onneen” 


s entitled. . ch tS eer ais Oy ect 
We see practicality a merit in 


adopting the figure reached by the 
representatives of the parties in this 


case at the. settlement. negotiations 
of Feb. 1, 197 (? These: negotiations 


- the» 


ed forces: at. the ee ee . 
sine were” men. of. considerable. experi- 
—. enee. in highway. construction and 
none seemed fully satisfied with the 
- final settlement. figure. This. was 
demonstrated by the testimony of 
Mr. 
Brandt, who recalled a. telephone 


Contracting Officer, _ 
conversation he had - with: Mr. 
. Arnold: Hampson of Nielsons, some- 
time. in. early Dec. 1978 (Tr.. IU, 
24), relating to the meeting and dis- 


cussions of Feb. 1, 1977. Mr. Brandt 
testified that his recollection of the 
substance of that. conversation WB 
3 . as follows: 7 | | 


Well, Arnold said omiething to the: a 
2 _ fect that they thought there had been an © 

| agreement. They thought that. they had 
probably given in too much,: even in- 

- terms of the agreement which: we tried | 
| “tO. arrive at. I said *.* * that in a nego- | 
tiation, if both sides come away thinking 
‘they. gave up too much, mayne its was a 7 aM aes 

be pretty good deal, aes © 


on anicndmenit of the Federal Procure- 
ment Regulations, 41 CFR 1-1.822, 
which permitted the award. of inter- 
est, was Sept. 21, 1972. Consequent- 
ly, we conclude that. we have no 
authority. to grant the interest re- 
. ee . Likewise, we Jmow of no 


on See the diseusaion of. the interest eanostioa 
in ‘this. Board’s decision: in: Commonwealth 


Blectrio. Co., IBCA No. 1048—11~74 {July 15, 


; 1977), 84 LD. 407, TT-2 BCA ‘par. 12 G49, on 
, ' reconsideration, (84 ED. 867, BTA2: BCA par 


ak 12,781, 


APPEAL oF KENNEY. REFRIGERATION 
Re ald 28, L979 | a : 


| fe - We CONCUR: 
The. contractor: aa. Pore dhe. . 


oe Board to award interest on. the 
equitable adjustment. However, we 
_-find ne provision for interest in the 
. contract involved in. this case. The 
contract was executed as of Aug. 10, © 
— 1972,:and the effective date of the © 
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authority; Pore none. “was. 5 cited, ‘for | 
- granting. the ‘requested - 4. percent es 


New Mexico school tax on n. the equi- 


table adjustment. 


- Decision 


“Based on the foregoing discus- 
sion, we conclude that the settle- 


ment reached by the par ties on Feb. 
1, 1977, and reflected. i in the Con- 
| e acting 


| Officer’ s Determination 
and Findings of. Mar. 11, 1977, is a 


fair and. equitable fesblution of the 
quantum issue aise by this 
7 proceeding. 


Accordingly, ° we . held, ‘that the 


: contractor 1s entitled to an equitable | 
adjustment of $450,000 together 
with atime extension of 88 ae and 
‘relief from the liquidated damages Hi 


assessed. | 
Davin. Doaws, ” : 
Administrative sf fudge. 


| Wruirant F. ree 


C hief Administrative J udge. 


G. Her RBERT Pacxwoop, 
Administrative J wage. 


APPEAL OF KENNEY 
REFRIGERATION 


| TRCA-1280-12-78 


Decided September 28, 1979 
Contract No. 14-08-0001-16742, US. 


» Geological ae 


Sustained. 


i Contracts: ‘Construction and Opera- — 
, tion: Generally—Cont tracts: 


Construc- | 


- a Remedies: 
os Generally” 
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- ton i Operation: 


-“Estoppel—Contracts: ° ‘Disputes 


: When the Government Rodi: not require 
delivery. of a. refrigerated storage unit 


_ within the original delivery schedule be- | 
cause the building. in which the unit was 
to be installed. was. not finished and. the 


Government: thereafter continued to ne- 


 ” gotiate changes in specifications and ‘de 


livery dates with the contractor, the 
_ Board held - that: the- Government. had 


=: “waived the original delivery schedule and 


_ that the Government. did not regain the 


right to. terminate the contract for de- 
fault since there was no mutual agree-— 
| Ment on a new delivery. date aud the Gov- 
os ernment’s unilateral attempt ‘to reestab- - 
lish: a specific contractual delivery date 


was unr ea sone: ble.as. not being within the 
a tor a the. time the notice was ee 


Vr mene A 


| APPEARANCES: 


| Kenney, Sr.,. Owner, Kenney Refriger- 


ation, Ft.. Lauderdale, Florida, for 


appellant; Mr. John MeMunn, Depart- 


ment Counsel, San nue Cali- 
- teeale, for the Goverment, 


_ OPINION BY : 
“ADMINISTRA TIVE JUDGE 
“PACK WOOD 


“IN TERI OR BOARD OF 
ve ONTRA OT APPEALS 


This is a timely appeal from 4 
termination. for default. Neither 


: “peal 3 is submitted on the record. 


= | Findings of Fact 
oc No. 14-08-0004-16749 


: ms awarded Abe i ibe U. 8. Beni 


Ce cer ae 


"DECISIONS, OF EEE | ‘DEPARTMENT: OF. THE INTERIOR | 


‘Waiver ina 
and - 
Perinination: for dee 


-ment.. 


: “188. LD: 


| Sept. 30, 1977. The ebitiaet: ale: 
“for: Kenney to furnish and installa: 
1,500 square foot :refrigeratedstor- . _ 
‘glee ‘unit fora ‘firm fixed price of ~ 
“$04, 999. Sec: H of the contract pro- | 
‘vided for thé.unit-to be-delivered — 
210. days' after receipt: of a written 
“notice of award and ‘installed ready 
‘for-use within 15 days after: delivery. - 
‘Sec. H cautioned ‘that the building 
“in which the unit would be installed 
was not completed at the time of the - 


award of the contract’ and. early — ; 


delivery should not. be attempted 
“without prier clearatice Appedl 
File Exh. 1). . sp Bee 


Kenney received writhen: notice’ of: 


award .on Oct. 4, 1977, which set the Se, 
| delivery date as May 2, 1978, with 
performance capabilities of the contrac- “installation to’ be completed by 


May 1%, 1978 (Appeal File Exh.6). 


On page 12 of the contract, Ken- 7 


ney had typed the following: “Re 
“mittance address: 


‘pany, 


‘Vollrath Com- 
"Sheboygan, - “Wise. 


The Contracting — Officer re- 


USC. $208, 41 U.S.C. 


* 53081, 
Atten: Kenney Refrigeration Acct.” 
: ‘The Vollrath Co. was unwilling to - 
“undertake manufacture of the unit — 
without a’ firm guarantee of pay- 
On Nov. 8; 1977, Kenney 
wrote to the Contracting Officer to. 
‘advise of the position of the. Voll. 2 
‘rath Co. and to ask if-the contract: 
could be modified to insure that the 
‘check would be made payable tothe 
— Vollrath Co. (Appeal File Exh. 8)... 

| party, elected. a hearing : and the ap-. _ - 
sponded by letter of Dec. 6, 1977, - 

that pursuant to the: Assignment of 7 

Claims Act of 1940, asamended (31 — 

gis 
(1976)), assignment of ‘payments _ ga 
due under the ‘contract. could: be — 
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ie sais only a: bank, trust company, 
“or other financing institution. ‘The 
x Contracting. Oficer enclosed a copy . 
of the relevant: Federal .Procure- » 
~~ ment Regulation and suggested that 
ea Kenney investigate the possibility 
. of assigning the. payment: to a bank 
and arranging with the bank to dis-, - 

- tribute the money, in. a manner. 
agreeable: to. ‘Kennedy and Vollrath. 


“| (Appeal File Exh. 10). 


A. During. the period. Gon Decne: 
a - ber: 1977. through June 8; 1978, the 
- parties discussed certain modifica-. 
_ tions to the. contract. (Appeal File 

- Exhs, 11+93). On June 14, 1978,-the. 
ee Contracting Officer sent: ‘Renney two. 
copies” of. a. proposed modification 

_ incorporating 
changes. and: extending the-time of. 
 -.delivery-to Aug. 1, 1978-(Appeal 
‘File Exh. 24). The: Government was 


the 


~ -unable to require. delivery as Origi-. 

: nally. scheduled: since there was. ae 

| delay i in completion of the building .. 

in which the unit was to be installed. 

-. - Kenney responded: by. letter of 

SO aicg: ie 23, 1978, that: the specification — 

changes contained % in the modifica- 

__ tion were acceptable but declined to 
~ accept the proposed time of deliver y. 

Since the factory was. quoting. ‘8 

a ian weeks: delivery. due. to. a, summer 

tush. of omens: (Appeal File Exh. ales 
us BBY. -. 


a ponipainisdl Bennsy’s § ‘ettr of June 
5 ae 1978, and to easy Kenney to- 


- agreed-upon 


Exh. 98). 


- place: the der inmneddatels. ( Ase. - 
- peal F ie: Exh, 26). On July 5, 1978, 
the Contracting Officer wrote tee. 


Kenney to ‘confirin the telephone — 


‘conversation. which ‘approved. ‘the. 
drawings and.requested- Kenney to 
place: the ‘order with ‘tlie. factory: — 
‘(Appeal File Exh, 27). Although it- 
ig possible that the interition of ‘the 


Contracting | Officer ° was to accept.an- 


- 8 week delivery schedule, neither. : 
the notes of the telephone:conversa-: | 
-tion of June 30 nor the confirming 
‘letter. of J aly 5 contain any téfer- 
ence to a specific. delivery. date for a 


the modified unit. : e258 
Ta a telephone ‘eoniversation: on 


Aug. 81, 1978, the Contracting Off- — 
cer. advised Kenney - that the build-. 
: ing was. nearly finished and asked 
when: the unit would: be: delivered: — 
Kenney responded that the order to 

- the factory was placed by letter of © 
July 3 and that he would call pack ~ 
with the delivery date: (Appeal File 

| Subsequent telephone — 
~ calls to Kenney on Sept. 1, 6, 12, 13, 
“15, and 19 failed'to produce : any: ne - 
a formation regarding a delivery bass | 
_ (Sppeal File Exhs. 28, 30)." | 


On Sept.. 20;.1978, the Contract 


ing: Officer | wrote to Kenney AB) 


BY telsptioné cbiivetsition of. Juris 50, 


| .) 1978, I. provided verbal approval “of 

| on ie 2, d we: ster eng ord drawings with the undeérstand- 
the 8 week delivery schedule could 
not be reduced, the Contracting Ofi- | 


er cer called Kenney tog give é verbal aps 


‘ing that you. would place the . factory a 
order without délay by ‘forwax dine to 


them one of: your cépies: of the approved | 


| ‘drawings: ‘By a latér conversation, you: 
indicated. that final: approval. was’ ‘sent to 

| the:factory by your letter of July 3,.1978 ... 
and received Hy them later in the. week. — e 
ending” J uly 7, 1978. Your letter of Jute 
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23, 1978 quoted delivery time of 6-8 an 

after receipt of approval by the. factory, 
which would: mean a re ‘date ss : such: delivery” date’ could ‘be im-' 

, proved: if payment could be made’ | 

‘directly’ to ‘Vollrath (Appeal. File _ 


~. Exh. 35). 


- September-1, 1978..° 


You have failed S pacitvee the er : 
items. within ‘the re-established delivery 
‘time and all indications are that. such 
delinquency is not’ due to. causes. beyoud: 


your control and: without, your fault or 
. negligence. - 


an alternate delivery schedule. 


extension of time for delivery. : 
‘Failure to comply, by delivery. or by 
' proposal , of an acceptable delivery ex- 


tension along with reasonable considera- 
tion therefor, may result in termination 
of the contract for. default’ and repur- 
chase against your account. The Govern-: 
“ment reserves .all its rights under: the: 
eontract and does not, by the issuance of. 


this notice, condone any delinquency. 


- (Appeal File Exh, BL) 


In a telephone conversation on_ 
Sept. 21, 1978, the Contracting Of- 
ficer (eee from ‘Vollrath, that. 
pr oduction had not been started be- - 


ause Kenney had not made satis- 


frictory arrangements to insure that 
Vollrath would be paid. Delivery 
was still quoted as 6-8 weeks from - 
receipt of order * (Appeal F File Exh. - 


84). 


| sponded to the Contrnctine Officer’s - 
letter. of Sept. 20, 1978, and denied . 
that a delivery: date had: ever been . 
_ reestablished. ‘Kenney ‘proposed a. 
delivery date of 210 days from the 
: Government's J Taly. 5 approval: es 
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ae niodifcations to. the: original _ 
contract.’ Kenney suggested” that’ :. 


By a ‘Mailoram Pe “Kenney dated 


gor Oct. 6, 1978, the Contracting Officer’ | 


The Government: has been Guateriale? | terminated the contract f for default’ 


7 damaged. by your failure to make timely’ 
delivery. Therefore, you are hereby noti- 
fied that you have a period of ten days 
after receipt hereof, either to make de-- 
livery of the contract items or to propose 
The. 
Government wouid expect to negotiate a. 
price reduction as consideration for any : 


| reestablished prior ‘to the Contract~ 


(Appeal File Exh. 37 y. On Oct. 1% 


1978, the Contracting Officer con-" | 
fovea the Maileram’ with a. writ-~ 
ten Termination for Default and 
| Final Decision. of the’ Contracting , 


Officer. The decision madé no “find= 
ing that a delivery date had been © 


ing Officer’s letter of Sept. 20, 1978, : 
but based. the determination that a 
the: contractor was in: default on. 


Oct. 6,:1978; solely on the fact that: 


receipt of the letter of Sept..20 by. 


Kenney on Sept. 26° established 
Oct. 5 as the delivery date for the — 
_ unit and failure to deliver the unit: 
on that date constituted’a failure to _ 
‘make progress such. as to endanger’ 


completion. of the | contract’ by. 
Oct. 20, 1978 ( (Appeal File Exh. . 
BB). | 

Discussion, - 


~The -Governimenit’ argues ‘that 
when a contractor fails to carry out. 
the terms and. conditions of its con- | 


> tract without. legal excuse, it. is in. 
On ‘Sept. 96, 4978, Keno Yes default. The Government takes the : 
position . that. the original delivery 
schedule. was never changed bya. 

: formally accepted modification and ae _ : 
therefore Kenney’s failure. to de-_ 
liver within 210 days. from. receipt “a 
of. the written. notice of award Bs 


” placed + it, squarely i in, » breach of the 
| contract. 


The first: statement: is: seorrect as. 
a: general proposition. but the rea- 
soning, from.the general to the spe- 
‘cific: j ignores the fact that the Gov- 


ernment was not in a position to 


require. performance according to- 
the original delivery schedule for 


the very. good reason that the build- 
ing in which the unit. was ‘to.be 
installed had not been. completed. 


‘When the original delivery date of 
May 2 passed without deliver yy on : 


Government did not treat it.as” 


breach but continued to Sas 
with Kenney regarding modifica: | 
tions to the specifications and to the ~ 
delivery schedule. Such actions on 
the part of the Government con- 
stituted a waiver after breach. De- 
Vito we United ‘States, 188 Ct. & : 
— «9T9 (1969). ; | 
Under he DeVito. ile; ‘even 
| though there has been a: waiver. 
after. breach, time may again be- 
come essential and. the Government: 
may regain the right to terminate 
a delinquent contractor for default 
1£ (1) the parties bilaterally agree. 
on a new delivery: date or (2). 7 

of Sept. 20. 


Government: unilaterally issues - 


hotice under the contract’s default 


clause establishing a reasonable but 
specific time for. performance on 


pain of default termination.. De- 


Vito, supra at.991-92. 


OW ith respect. to the question of a 


bilateral - ‘agreement — on a hew 


delivery’ date, the Contracting Of 
-ficer’s letter of Sept. 20 attempted to ie 
: characterize the letter of J une. 23. 
: from. Kenney as an offer. rot 8 weeks: 


APPEAL ‘OF KENNEY. REFRIGERATION: 
e . September: 28, ‘41979 | : 


e deliviy:a sae ae response on vs uly 5 : oH 
_-agan acceptance which reestablished a 
. the delivery time. Kenney’ s letter of 


June 23 merely relayed the factory's 


estimate .of delivery time and the 


Contracting Officer’s response on. 


duly 5 5 merely requested that Kenney 


place. its factory. order. We do not 


regard this exchange as an offer and. 
acceptance of a | specifi delivery 
| time. : 


“In DeVé ito, ihe coe set forth. the ; 


procedure qhich the. ‘Government 

~ must follow unilater ally to establish 
a new. delivery. date and ‘stated: - 
“The notice must set anew time for — 


performance that 3 is both reasonable 


and specific from: the standpoint of 
. the performance capabilities of the 2 
: contr actor at the time the notice a in 


given! a (Devi ito, supra at 992). oe, 
It is significant that the Contr a 


ee ing Officer’ 5 final. decision of Oct. 2 : 
on the. default made no finding: ae 


fact to show that the delivery: time 2 


was reestablished by agreement. The 

propriety of the default must ther tee 
“fore. be. det termined on the reason= 
ableness of the Government’s uni- 
lateral setting of the: delivery date — 


at 10 days from receipt of the letter oe 


It: appears: “from. the ecard that 
both parties were under the impres- _ 
sion on Sept. 20 that the unit had — 
been manufactured. If such i impres- 


- sion had been correct, 10 days would _ 
have been a. meanonable time for ~ 


delivery. from the factory. On Sept. — 


21, prior to receipt of the letter by _ 


Kenney on Sept. 26, the Contracting 


Officer learned that the unit had not 
| been . manufactur red and that. ae 
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_ factory ¥ was ‘still quoting a delivery’ oy 
a from. 6 to, 8 weeks after receipt of 
-. orders. “As of Sept. 21 the Contract- 
- ing Officer had knowledge that the | 

10-day delivery was not "Within the | 
performance capabilities of the con- - 
= A tractor. at the time the: notice was - 
given. and thus: the notice failed the 

requir ement of reasonableness’ laid | 


oe down i in n De i ito. 
Decision 


“ay rie ovdingly, the Board finds 


: - hat the. delivery. time was not. re-. 
. established by agreement. and. that 
Government’ S) “unilateral” ate: 


: the 
we tempt { to reestablish a.delivery time 


Was. unreasonable and. therefore 1 in~ 


- effective. 


We are ‘constr ined. to Ghiarye as 
thot Kenney’ 5 continuing: insistence 
“that. payment be made directly to 
its supplier is: contrary. to Clause 8... 
. Assignment. of. Claims, of the Gen-. 
- eral Provisions of the contract and. 
7 contrary to. the. Assionment ‘of 
. Claims Act of 1940, as aniorded, OL 7 
°T8.0. § 203, ‘and: AL US.C,.8 15 
a (1976), as cited. in. the clause - 
(Standard Form 32, Rev. 47 (5). 12 
- the Government shad taken the ce a | 
er steps to: regain the right. to ter- 


e minate for default, Kenney’ S failure 


S Truck Co., GSBCA. 4837 (Feb. 6, 
= 1978), 3-1 BOCA par. 18,012. 


DECISIONS OF TEE ‘DEPARTMENT or THE INTERIOR 


1978: Jurisdiction—Contracts: 
ey, tract Disputes Act of 1978: Interest 


"progress toned: ae Cee of the -.. 
contract. The Board finds, pursuant a 
to Clause 11 Default, section (e), 
that the contractor was not in de- * 
fault under } provisions of the default 
clause and that the rights of the 
parties shall be the same as if the aa 


notice. of termination had been is- | 


sued pursuant to Clause 31, Termi- 
~*~ nation for the Convenience of the — 
ee Government. This matter is re- 
~ manded ‘to the Contracting Officer : 
for determination of what compen- 
sable costs, af any, were incurred by 


Kenney in accor dance with Parts 1- 


; 8 of the Federal. Procurement Reg- | 
ulations (41 UR R 18). 


-@: Hlensmer Pa ACK WOOD, a 
_ Administrative J fudge. 


Te CoN cUR? 


en MoGaaw, oe a a ee 
: aks ie eae leae dale a 


APPEAL OF L. M. ‘JOHNSON, ING. 0. _ 


TBCA-1268-5-79 | - 
- Decided September 2 28, 1979. 9. <2 


oes No. 14-20-0500-4482, Bu- 
7 reat of Indian Affairs, aS | 
to make. satisfactory arrangements ~ : 

-. to. insure payment ef its supplier. — 
ee would not constitute | ‘an excusable 
_.. failure to perform. M idstates. Fire .. 


- Dismissed. 


Contracts: Contract Disputes: ‘Act of . 


-Sinee- the. Government. ‘did’ not - Where a ‘contractor's claim is not. aie : _ = : 


| iis the proper § - 
7 pre De teps to: reestablish : effective date, Mar, ‘a, 1979, of. the ‘Con- ae 
a delivery date, there are no bench- 


: marks. against which to measure 


ing: before the contracting officer’ on the — 


tract, Disputes Act of 1978, ‘the contrac 
tor is meneteen under s sec. 16 thereof, to. 


Con- a 


ws lect. to proceed: under the e Act; ‘Therefore, 


an appeal to the Board, involving a claim 


upon which the: final decision of the con- 


me & tracting.. officer was issued - prier to. Mar.’ 
1, 1979, and. seeking. relief. pursuant’ to. 

0 gee.12 of the Act, - will. ‘be sismissed: oe 
oes lack of. Jurisdiction... : 


a APPEARANCES: Vy. . 


Government... 


OPI NI On. BY. 
-ADMI NISTRATI VE 
ad UDGE DOANE. 


_ APPEAL OF l. Mt. JOHNSON, IN. — “a ee 
We * September 28, 1979 aoa 


: Officer; we: ‘aie filings of fect. ‘wid | 
decisicn. dated Nov: 2, ‘1978, deter- 
mined that. ‘the contractor was en- 
" titled to the amount of $78, 996.91. 
with | respect. 0° the... submitted ae 
| claim. The contractor. was. paid-that — 


sum by U.S: Freasury ‘check No. 
“Michael - B o 


- “‘Nienstedt, ‘Winston ‘& Cashatt, Atter- 
Heys: at ‘Law, Spokane, ‘Washington, as 

= for appellant; Messers. Lawrence | E 

— . Cox and. Arthur Vv. Big ges, Co-Depart-_ 
-ment.Counsel, Portland, Oregon, f for the 


4, 7 158. 489° dated: Dee: 28, 1978. | 
he a “letter. addressed: to: the Con- 


- tracting Officer bearing the date:of — 
~ dan. 16;.-1979,. the: contractor. “ACs 
Jnowledged receipt: of a ‘of 
- the claim, but stated > | 3 


“phis. ‘ieck: represents t the basic antes 


an met aniount™ (as: expresed in. M. I olins. 
S oS Eee. § letter addressed. to the Government — 
= OE December 22, wis) and dies not reflect : 


| i Gaim. “NS. such; this check: ‘ig. part pay-. | 


- INTERIOR BOARD OF 
OON TRACT APPEALS 


| On Fie 29, 1975, L. Me ‘Telia. 
a “ son, Inc. (contractor, sometimes ap- 
_ pellant), of Spokane, Washington, 4 

- entered into a construction contract 
with the Bureau of Indian Affairs 
(BIA), U.S. Department of the In- - . 
terior, for grading: and draining — 
~~ 7,388 miles-of Silver Creek Road on — 
the Colville Indian Reservation, . ‘ 

- Ferry County, Washington. The _ 
originally. owas, 


401,543, but was increased: by ee ae 
* o4 =! ed to the Regional Solicitor’s s Office - 


contract price — 


~ change ieee: $700,000. . 


Under the Disputes Clause of ae “3 
‘contract, the contractor, on or. about 
Apr. 29, 1977, filed a claim for addi-. 
+ tional: compensation, with the Con- 
7: tracting Officer for BIA. After in- 


hee 


| tract oe Paras, 


‘the: Contracting ; 


2 nent only of the total: amount due, It. is : 
‘ being’ negotiated solely” on ‘this’ basis. | 


“Accordingly, enclosed” igs “our bil fun : 


inter est” which ‘remains’ due and “owing 
‘pursuant to: our election to ‘proceed mn der 


the, Contract Disputes Act. of 1978. This ig 


say: act 


been. computed A oon to Section, re 2 of oe 


; the: Act. ie 


By letter of Feb. 4, 1979, the ha 
Contracting’ ‘Officer. advised ‘the 
contractor’ that” upon. receipt of the — 


‘election: to. proceed. under the Con- 
tract Disputes Act (Act), the re- 
quest for interest had been: forward- : 


for decision and. that the decision. 


S allowed’ interest. in the amount of 


$1,118. 24, a copy. of the. Solicitor’ coor 


decision was’ attached: Tt was’ im: “ 
memorandum form, ‘dated. Jan. 81, oS 
ae 1979, 9, and. stated i in n pertinent coats 
-vestigation and extensive exchanges _ 


Ob correspondence between the con- The Contract Disputes ‘Act of 1978 may be 


cited as PLL. 95-563, 92 Stat, 2388, 41 U.9, .C. 
He 601-618 (1976). a | 


- 510 oa | 


aoe The Contract. Disputes Act of 1978 ae 
enacted on Nov, 1, 1978. Section 16 of the | 


_ Act.provides as follows:. 
oer “See, 16. This Act shall. apply: te con- 


a tracts. entered into. one hundred twenty | 
- days’ after the. date of enactment. Not- 
withstanding any: provision’ ina -eontract 


‘made: before. the. effective date of. this 


Act, the contractor may elect to proceed 
under this Act with respect to any claim . 
pending then before the. contracting. of- 
cay | 
contractors 
whether the letter of Feb. 14, 1979, 


was the final decision of ies ‘Con- so 


_ ficer or- initiated sees 
added). | _ 


_ Where a ‘contractor alecty: ‘to ive the 
“provisions of the. Act. ‘become operative : 
to a contract made before this Act was 
enacted, the words. “pending. ‘then” are 


"a ‘ambiguous with. respect. to whether the 
 .provisions of the Act become operative to 
elaims pending at the “date. of enact 
ment” (November. A, 1978). or at the time 
the contractor’ s Claim was. first received 
¢in.this case, May 2, 1977). In our:opinion 
_ this language: enables | 7: contractor ‘to 
elect. to have the. provisions. of the Act 
_apply to such claims as of the date of its 
enactment rather than. at the. ‘time the 

contractor | first © ‘submitted ” the — ‘claim. 
' Based upon’ information available’ to us 


at this time, we do not believe that ‘Con- 


gress. intended the interest provisions: ‘of 


this Act to apply retroactively to. the time - 


“when the contractor first submitted its 
pending élaim, ’ which, -in. some ‘cases, 


. eould conceivably . be as: long. as 10-or 20 © 


_- years. prior to the. enactment of this Act. 


‘However, by virtue: of such. election, a’ 


-eontractor can have the benefits of ‘this 


 Aet made. applicable. to-a ‘pending daim — 


although generally the Act applies only 


to those: contracts. entered into one hun-. 


3 dred. twenty days after November. 1, 


1978. Section 12° provides that. interest 


a shall be paid on the. amounts found due 


- wpon ‘the contractor’s - claim. until the 
oe claim has been: paid. Therefore, we con- <i 
. . aude that Ee M.S ohnson, Ine: is entitled 
. to interest as” provided. for. by the. Act 
only from November 1, 1978, the date of. 
until. the time: its claim: te 


the . Act, 
‘paid.’ eee 


By. check dat ted December | 28, -1978,. 


L. AM. Johnson was obeie the. sum of 
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-tracting “Officer 1e it 
claim. The. Contracting’ Officer, on 
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$78.0 226, on in. 1 settlement of its aan: By 
virtue of its election under the Contract — 
Disputes’. Act of. 1978, : Ti. M. Johnson,  ~ 


Ine. “is entitled ‘to interest. at’ the rate 


-of 9 percent per annum on the sum-of 
$78, 226,91 from’ November” 1; 1978 to 
‘December 28, 1973 or 58 days. We caleu- 


late that the amount ‘of: interest ‘due 
L: M.- Johnson, Ine. for this Pace is — 


ap 118. 24,° —— 
On Apr. 18, 1979, Sonnet! for the 


‘inquir ed | by_ letter 


‘Officer’ On. . the interest . 


May 2, 1979, advised. that it was. 


- Ther eupon a notice of appeal dated 


May 10, 1979, addressed: to the 


Contracting Officer and received by 
his. office on .May. .14, _ 1979, was 
docketed by the Board on May 30, . 


1979. The notice of appeal stated 


that the: contractor “appeals to the 
Board of Contract. Appeals from. 
the Contracting . 
‘and/or decisions. of May 2, 1979, 
and Folraary 
alleged: 


Officer’ S. letters 


14, 1979, 7 ane 


The decision j is err oneous in its. failure 
to. grant interast. payments. to’ the con- 
tractor from the date [May 2, 1977] the | 


“eontractor’ s elaim for. additional com- 


pensation was submitted pursuant. to 


Section 12 of the Contract Disputes 


Act of 1978. (Public Law 95-563.) - 


- Government counsel filed a mo-. 


| tion to dismiss for lack of jurisdic-. 
aes J une. 26, 1979, which stated: 


“This: motion. igs: ‘madé. for the reason. 


that the sole disputed issue presented in’ . .. 
. appellant’s complaint is its entitlement . | 
..to interest.on-a 7 
- November i; 1978. ‘The Federal law. 
under which the claim ‘is made does not. 
permit: an award. of in: terest. upon ‘such : 
claim for Ka Period prior to the enact 


a claim. -pending prior to © 


08): a . : 


ov eae of ie. Ganeract Epica tad: ‘Act. of 
1978, to-wit November 1, 1978, | 


In the prief, filed. by the Govern- 


a ment in support of that motion on - 
July 9, 1979, counsel conceded that 
‘sec, 16, supra, “ [A Juthorized appeal 


lant to elect to have the interest pro 
visions of Section 12 made Role 


cable to its claim. from the diate this 
legislation ’ was enacted” } disagreed | 

| swith the appellant’s assertion that 
-. Interest should be allowed for a pe-. 


~ ylod prior to the date of enactment 


be given prospective, “yather ' than 


‘retroactive effect.: ‘The | conclusion : 


was, that. the interest provisions: of 


| the Act. do not apply retroac ctively. 3 
“prior: to the date of. enactment, anc. 

thai the Board lacks: legal authori ity ; 
and jurisdiction to awar da interest | 
“tract: Disputes: ne of 1978. In our 
opinion, the key date for determin- 2 
ing whether a contractor has made _ 
a) valid election under sec. 16 is the 
effective date of the Act. If the'con-— 

tractor’s. claim was not pending be- 
fore the Contracting Officer on that: 


| “upon appellant’s claim. 


The appellant’s br ief j in oe to 
the Govyernment’s motion to dismiss, 
| filed. Sept. 5,. 1979, relied heavily on. 
the. Government’ S admission that. 

| the eontractor’s Ss electi ‘lon was effec-. 
- a tive and that the Act a and its provi- 
sions: apply to this ‘appeal. ‘The ar- 


of gument therein was focused on. the 
following three points: 


“AL ‘That the Board has sed ; 
tion to interpret and construe the 
Contract Disputes Act of 1978 and 
award the interest. requested by ap 


pellant. pursuant to said Act and, 


therefore, respondent's: motion to 


- dismiss should be denied 5 


eee aecaes OF i. .M: JOHNSON, 
. Repiember, 2 1909 _ 


B. ‘That: ie. Contract Disputes 


4“e of 197 8 provides in clear and. 
| unambiguous. terms that the Gov- 


ernment shall pay interest on claims 
from the date such. claims are filed 


with the- Contracting Officer, not 
merely from the date. of enactment ; 


and — 
“C. ‘That. the Carte act Dishubss. 


Act of 1978 is a remedial and pro-- 
cedural statute making its interest 
provisions: retrospectively effective 
to claims: which "proceed: porcane _ 


= stemming from the date. on which -- Ibe? a fh 


the claim was received by the Con-  -. 
_ tracting Officer; and. argued exten-" 
_ sively. that Federal ‘statutes are to. 


Decision 


‘ ' Atthoustt we agree with. ‘the - 
Government: that this appeal must 


be dismissed, we are not willmg to 


‘do soon the basis presented in its 
brief. The principal fallacy thereof | 


Jies in ‘the. failure to have ‘distin- 
puished’ between the date of enact- 


ment (Nov. 1, 1978)- and. the effee- 


tive date (Mar. 1,1979) of the Con- | 


date, Mar. 1, 1979, the contractor is 


Ineligible to elect, tO) protect under 
: the Act. 


We point. with per to. tie | 


construct tion of sec. 16, made in the — 
consolidated: decision. of Monaco 
No. 
23611 and. Towne Realty, Ine. a 
ASBCA No. 23676 (June 6, 1979), | 
79-9. BOA par. 13,944. Those cases 
ai were decided pursuant, to: an. inter- | 


Enterprises, | Ine, ASBCA 


| oe order by the Sania Decid- 
ing Group of the Armed Services 


basic «rationale for the. majority 
opinion. is contained j in the: follow- 
ing’ pertinent parts: — 


The general word. “pending” ‘is modi- 


fled by “then before the. contracting offi- 
“then” | 


cer,” “AS. discussed - previously, 
means 1 March. 197 ‘9, In. our: opinion “be- 
fore the contracting: officer” 
| claims. on which. the contracting officer 
has not yet taken. final action. by mailing, 


electronically transmitting, or otherwise - 


_ issuing his final decision. Extension - of 
the. period for pendency of a ‘claim be- 


| “yond the-point at: which the. final-deci- | 
gion is-issued strains the meaning .of:‘‘he-. 
fore. the: contracting | officer” beyond. the . 
Of _these~ 


common. ordinary | meaning 
“words... ‘Absent some. legislative history 


." ‘indicating that special meaning of “pend- 


ing: “then. before the ‘contracting. officer” 


WAS: intended. -we. do: not: ‘perceive.sufi- — 


cient basis for: departing. from. the..ordi- 
: nary, meaning | of, that text, eo OF 


| Contract Disputes. “Act: is: remedial in na- 


. ture: and. should. be: liberally. construed. : 
~ But Seetion:16;. our-present: focus, is ad-_ 
dressed: primarily to ‘setting a time. by 
which the-statutory scheme is to..be ad- — 
“ministratively established and ready to <” 
operate. ‘There is little basis: for a ‘depar- Ree 
"ture frem the ordinary meaniug of ‘pend- 
ing” which, consistent with: the. statutory ae 
scheme,; means prior to. thei issuance. of the. 
contracting officer’s final decision.. Other 
interpretations tend © to. be. 
strained, a ‘result: to be. ‘avoided in. the | 


absence of legislative. history. suggesting e | 
a construction « ons sec. 16, as discussed 


suggested 


such other interpretations. 


See” 


also. 
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16 of the Contract Dispates Act, ee 
‘said 
Board of Contract Appeals on Elec- 
“tions to Proceed Under the Con- ie 
tracts Disputes Act of 1978. ‘The - 


“The Act was. approved. ‘on. “November 4, | 


1978, thereby establishing. March. 1,.1979, — 


as the effective date. The subject, contract 


was: executed: prior: to March “1, 1979; and 

: the claims were not “pending” before: the © 
_ Contracting Officer. on that date. In fact, 
_ the final. decision of the Contracting Of- 
ficer ‘had. been issued: and received by the 

_ Appellant: over three months prior to the 
date.set-in ‘the Act-as the time at which 
-.the appeal provisions could, be: invoked. 
on claims “pending” before the Contract- 
ing Officer. Under such-circumstances, the 


Board lacks jurisdiction’ to afford: Appel- 


- lant the tight: to :pursue-either the new — 
_ procedures or ne ermanded. remedies Cov 


ered. by the Act. 


- The undisputed. pore In. "dhiiees ap- _ 


peal are that.the.claim. upon: which | 
interest’ is requested. was paid on 
Dee. 28, 1978, andthe. Contracting | 
Officer’s final decision on ‘the claim 
for interest ..was issued. Feh. 14, 
1979: We find, ‘therefore, that. a. - 
_ ¢laim;of this. contractor was. pending oe 
We agree. with: the proposition that the ue before the Contra, cting. Officer. on 
Mar. 1, 1979. 
| Neaion of the contractor to: proceed, : 
under the Act was without force or _ 
‘effect... ‘Consequently, we hold’ that 
this appeal | seeking .the remedy — 
‘provided by sec. 12 ‘af the ‘Act must 
be® dismissed. ‘for lack of jurisdic- 


It. follows that. the - 


tion. It is also clear’ that: ‘the Con- - 
tracting Officer’s decision to award 
~intere st. in any amount was errone- 
ous, having: been based on @ mis- 


- Bick-Com - Corp. eG a 


VACAB No. 1483 _ (June 19, 1979), 
49-2 BCA: par. 18,904, where the _ 
Veterans: ‘Administration: Contract. ~ 

= Appeals Board, also. construing see. Oo 


Order 0 of Dismissad 


Having’ determined; as a Sane 


a law, that the election. of the ape Pa 


BiB} mee: -APPHAL OF: NASATEKA- ie SONS, INC. 
| oA ay, We te 28, 1979 a: 


| pellant to. deceel a the. Con: - 


tract: Disputes. Act of 1978 is in- 
~ valid, and that appellant i is not en- 
: titled to the relief requested under 
that Act, it is ordered that the ap--~ 


.- peal be- and the:same ‘is: hereby: dis- 
ne missed with B preindice. cs | 


“Davip Doan, 
| Administrative J udge. 


We CONCUR: 


_ eontractor as a change, 
ee change has occurred and the contractor. 
_ mnay submit materials. conforming: to the 
‘original: specifications. ‘The. Government’s 
“mere exercise.of its: option: to: accept non-. 


BIS 


2 Contracts: Construction. and: ‘Onsras 


tion: Changes. and Extras—Contracts: 
ns Performance. or Default: Moceptanoe of 
Performance esis 


Where. the Gaveient does iiot issue. a 
written. change: order and: does. not. give A. 


verbal: order which ig. interpreted. ‘by the 
no contract 


— conforming goods.does not in and of it- 


Waza BE Molen, he 
= Chief: Adminisinative. sudges. ead 


See G Fipsiemer’ Pacewoon, 
| Administrative sane: ; 


- TBCA-1 157-8277 


7 Park, Service. ae 
| ~ Appeal denied, 


: 4 Contracts: “Boastmaction: and Opera. - 


ti Gen 1-Rules :of 6 tructi a | 
on a one notion: = awarded to appellant, Nasatka. &- 


Sons, Ine. (hereinafter. referred to_ 
as appellant), by the National Park 
_ Service pursuant. to an. invitation 
for: bids issued.on Aug. 6, 1976, for - 
the: painting. of: the. ‘Whit te ‘Hone: 
-and- related work. Bids were opened 
on Sept. 8, 1976. Appellant was noti- 
fied by letter dated: Sept. 29, 1976, - 
that the contract. work. was. to: coin 
Thence on. Oct: 4; 1976, with comple- | 


: Contracts: . Performance. or Default: . 
Of” -Performance—Con- - 
Th 


| ‘Acceptance — 
7 ‘tracts: Performance « or Defantt: 
--spection a om z 


When thie- contractor ofan ‘thptemtals 
_ -which the contracting officer. discovers | 

a ae “are. not. in’ total compliance: with | the 

ea specifications, the contracting officer may — 
., geeept-the material if:he finds-it-to bein. 
the. best: interests. o£ - the. Government. s 

| ‘That acceptance, “however, is not, final: 

a and conclusive if. based on, or induced. ~ ; 

a | bys & + sieeoemaatn of a material toa required: within 45 days. S: there- 


: peeren 


self constitute © a contract change. 


ana APPEARANCES: Mr. Paul. odes, ; 
Attorney at Law, Rhodes, Galford & 

Fraser, . Washington, DC. for ‘appel- 

a i a a lant; Mr. Ross: Dembling, Department 
s Counsel; 
AREAL 0 OF NASATEA é & SONS, INC. a Government, 


‘Weskington, oD. o.," ‘for ‘the 8 


OPI MI on. B a 


- Decided Saptomibat 28, 2, 1970 - sow I NISTRATIVE. J 7 D on 


Contract: No, 3000-6-1467, National 


aes GILM. GLE 


N TERI OR: B OARD OF 
Le ON. TRA eC r. APPEALS | 


| Background 


*“Gontenst. No. 8000-6 61447 es 


a from. The contr act: was executed on. 


514 
Standard Form 20, ‘January 1961 
“edition, and included Standard 
(Form. 22, October 1969 edition; 
Standard Form 19-A, November 
1972 edition; Standard Form 19-B, 
October: 1969 edition; 


glons.. 


shall conform to Federal Specifica- 


tion | 'PT-C-555. B. This specifica Z 


_ shall show no evidence of sagging,- run- 


tion “covers coatings having o mason- 


ry-like textured ‘finish’ for “applica- | 


tion on’ formed ‘concrete, concrete, 
concrete. plock,, stucco and brick” 


TT-C-555. Bis a “performance” 
specification as a toa “form- 
ula” specification (Tr. I-16). Para- 


graph 3 of Federal’ Specification | 


TT-CoBBB: B includes: the following 
relevant provisions: a 
3.1 Materials. ‘The Avaiatietiier is 


given: wide latitude i in the selection of raw 
materials and — process of manufacture, | 


provided that the paint: supplied meets 
the requirements of this’ specification. Ma- 


4 terials. shall be of. the best quality used: 
in good: commercial practice and: entirely | 
‘suitable for the purpose intended: under 


normal conditions. of use. The’ coating 


shall. be. ready-mixed ‘and. the applied 7 


paint shall produce a rough finish. which 
shall compl letely hide the substrate. The 


‘coating shall not. contain lead in excess 
‘Of. 0.5 aaa oy WeIEBE of. total nonvola- F 


. 1Ty, L-8, 16: AF Tab. Ay p. 3,-par. = 8.1. 
2 Abbreviations used: AF—Appeal 
| Exhibits; TR—Transcript.- (Volume . I. or 
II) ;.G Exh. —Government’s Exhibit ; A Esh.— 
Appellant’s Exhibit. 


_. 8 Performance. Specifications x require . that the: | 


material ‘submitted comply. with “specified 
standards of performance. Formula. Specifica- 


tions require the material submitted: to. comp} ly 


 with’a specified chemi¢al ‘coniposition.” ea 


‘DECISIONS OF. amas Sessoms aan OF. ih DVTERIOR 


Standard 
Form 93-4; Revised April 1975 edi- 
tion; and a host of Special Provi- 


The conteadt: atte that ‘the : 
‘paint to be used on masonry: ‘surfaces 


File 


(the ” 


186 LD. 


tile oe The ‘solvents or ‘solvent Sys- 
-tem used in the process. shall comply. with |. 


Air Pollution Regulations “Rule 66". A 


certificate of compliance to this effect. is 


necessary. 
B2 2 3 Appearance, drying time, ads re-. 


sistance to sagging. The coating shall pre- 
sent a dry, fir m, uniformly textured finish 


after having been applied toa cement as- 
| bestos panel ata spreading rate of 50 + 10 
square feet per: gallon. and allowed to 


stand in a vertical position for 24 hours 
at 23 degrees C +1 degree’ C and 50+ 4 
percent relative humidity. The coating 


ning, wrinkling, ‘Or. other film. defects. ; 
3.2.4 Flexibility. The coating shall show - 


no evidence of-er acking;: chipping or flak- sae 
| ing when tested. as: specified in 4.4. Biv! 


: pees Tab.N).? Federal Specification . - 


ae * ie * ie * - . % . 
831 u oisture Resistance. when. tested 
as: specified in “4.4.5, the coating © stiall 
show no evidence of blistering, loss oF 

adhesion to masonry, or discoloration. | 


‘Under paragraph : AL of} ‘Hederal 
Specification TT-C-555 B, the sup- 
plier is held responsible f for the: ‘per- 


formance of all inspection requite- . _ 
ments - ‘specified, with. the Govern-. _ 


ment. reserving the right to perform — 
any ‘of the. inspections: where.such 
ins pections are deemed necessary to 
assure | ee —— and: ‘services | 


~ ments. “The various tests. al the 
: paint to be supplied should pass are 


outlined: in the specification. 
Prior: to the -paint’s delivery” to 


| the site, but. after. formulati tion of the 


paint, Mr. Claffey,-the paint. sales- | 


man: for Columbia Coatings. Co. 
-oalled Mr. - 
: Humphreys, ‘the Project. Inspector 
_ for the National Park Service, who 
had. ‘been designated as the Con- 


manufacturer), , 


: weight) 46%: 


- pie : Ae.  APPRAL: OF- NASATKA.- & SONS;. ING. 
fn Sa September 28, 1979 


“tracting’ Officer’ s ‘Tebridalithtiye re~ 
garding the’ texture to be. supplied, 

- “noticing. that Federal’ Specification. 

- TT-C-555 B called for.a textured 

_ coating. Mr. Humphre} ys, after: ‘con- | 

os sulting 


with: “Dr. 


Claffey. that : a sample would have to 


be applied to the White House for 


approval of the’ color and texture, 


On Oct.4, 1976, Mr. Humphreys: ap- | 
3 “proved awe paint for color. and.tex-_ 


ture, the texture being “no texture” 
(Tr, L-4T; Tr, I-13; @ Exh: G). 


‘Prepar atiry work at the site com-- 
-menced.on..Oct..4, 1976. By Jetter 
~dated-Oct. 6, 1976, Colunibia: ‘Coat= 
ings Co. submitted its paint certifi- 


cation to appellant’s subcontr actor, 
| Broadway Decorators, who i in turn 


‘hand © delivered - it to- Mr. ‘Aun- : 
| phreys on that same ‘day, October 6 


(ire Ti-14, 15). ‘The. letter. certified 


oo that the. paint. to ‘be supplied : would 
a meet Feder al. Speci ification, TT-C- | 


| 5 55B and would have the following 


- formula:, este lS ae ge ges 


. Vehicle-Styrene : “ Butadienne ee 
[ste] Copolymer Pigment (by A ieee 


'. Titanium, ‘oxide. 


_ Zine ee i : 10% 

_ Extenders . panes Seer ee - B%. 

| ae pe glee 3 = 100% 
. “Teta 5496. r So 
= (eoodyens). Pliolite. SA. 14, 15% 
Mineral Spirits. 2.” BB. 15%. 
Fim Plastisizer_o0 22 14. 00% 

- BLP lash | reid secre i 36. 50% : 
ers: 100: 00% 


85% | 


st 


a Exh. 2). | 


This sertidioalion was 3 submitted 


: by the National Park | Service to 
“Dr: Campbell : for’ his ‘recommenda- 


‘3 ‘tions as to whether the paint, should 
‘Campbell, the. ' 


chemist. at. th he National Bureau: of 2 
Standa rds, upon whom he relied £ for . 
: technical assistance, informed Mr. 


‘be accepted. The paint was.delivered. 
to. the site on Oct..8, 1976, (Tr. II- 
18, 92). Appellant. began painting 
_ the White House prior.to the paint 
“being officially accepted by the Gov- 
‘ernment. Appellant was’ told, hhow-. 
ever, ‘that proceeding | without. the 
express approval of the paint by the | 
‘Government, would: be. at. its, own 
risk-(Tr. I-19, 92).2° 


‘After the Cerise tan had. (ee 
submitted, but prior to approval of 


the paint, Mr. Thomas, president of 


Columbia: Coatings Co. (the manu- 


~facturer: of. the » paint); called Dr. 
‘Campbell to’ discuss the formula, 
_ submitted in the October 6 certifica- 


tion. The chemical. ingredients set 
forth in the certification “were dis- 


_ cussed, specifically | as ‘to. the per- 
‘formance. Dr.. “Campbell informed 
“Mr. Thoma sin the conversation that 
| based ¢ on the certification ‘submitted, 
‘the paint: was an acceptable one for 
the job (Tr. L-19). | 


On Oct. 14,°1976, Dr" ‘Campbell 


| called. ‘Mr. Humphreys to advise 

him: that he’ was ‘satisfied with the 
formula. ‘submitted. _ and -‘recom- 
mended t that the paint be. accepted. 
On-the same. day,. Mr. Humphreys 
verbally informed Mr. Sullivan.of 
Broadway Decorators that 4 the paint 
was.accepted, (Tr. TI-92). By letter 


dated Oct.’ 19;.1976, the following 
comments were submitted. by Dt. 


Campbell, to _ the. N ational Park: 


516 DECISIONS: OF THE 
7 Service as & follow-up to: the veal 
communications eaten theC hoe 
— 6 paint certification : : 


The material formula proposed’ ‘for use” 


- does not meet. your specification require- 


ments for the textured. coating. TT—C-555 


B, as itis nota textured: eoating: 


~~. TBhe: proposed formul® i is: similar: ie that : 
deseribed. in-an: older version. of the cur- _ 


rent: Specification: TT-P-97 ‘2D, i.e. .a sty- 
rene: butadiene. solvent. type paint for: ex- 
_ terior masonry, surfaces. The ‘solvent. re- 
' quirements do not. comply with Rule 66° of 


the California APCD-which. are included 


in the latest: version of the specification. 
However, the titanium: dioxide, “proposed 


. for use stated by- the; manufaeturers- {sie] 
‘ representative, Mr. Reilly, t to be the rutile 


type.” 


formance: on exterior: Masonry: surfaces, 


‘The. suitability: of: texture . of the- sur- 
: face. does involve. personal preferences, 


and this decision. as to. what texture is 


most pleasing, should be: made by you: and 


‘your: group. tA Exh. 3h. 


Appellant was: ‘not advised of ae 
written communication, Mr. Hum- 
- phreys having already. related. these : 
items at the time of acceptance, a 

The actual painting of the White 
House went smoothly. ‘The job was. 
around 


substantially — completed — 
‘Thanksgiving of 1976 — with the 
punch. list items. completed on Dee. 


12, 1976, (Tr. T1-80). On Dee. 17, 

; 1976, Mr. Humphreys, while on site, 
noticed that the paint on the White 
House had begun to chip and blis- 


ter: This was approximately 3 weeks 


after the: painting had been, com- 
pleted: ‘Dr. Campbell was: called. to 
examine the building: (Tr. TE-45). : 
- After chemical. analysis: of the paint 
chips, and the paint: from a:can left 


‘DEPARTMENT: or THE. INTERIOR 


Material: conforming to thie: ere e 


tion TT-P-97. should: give: adequate per 
comply. with: Rule. 86: of the: California 


7 by appellant, ds was found that the 
paint. submitted and applied to the ~ 
"White House was | not the. game 
formula as that set forth in the © 
Oct. 6,1976, certification. Mr. Ralph 
Ross; the Contracting, Officer, sent. 
a. letter to the. appellant. detailing 
the results of the tests conducted by | 
the National Bureau of Standards. 


The following reasons were given 
as to why the paint. furnished and 


applied by the appellant did not — - 
meet the contract specifications : = 


1. Phe ‘chemical ‘analysis: showed the ‘ 
resin. tobe. vinyl toluene eas when 


plead butadiene. Was specified. — 
2. The paint failed a. basic estes 

test. ms 

8: The. solvent. requirements did: not — 


APCD. 


(Gum. 1) 


The appellant: was. poner toes 


oa submit a proposal ‘for: correction ; 
- within 24 hours after receipt .of the 
above’ letter. Appellant. commenced - 


repainting of the White House in 
mid-July 1977 (Tr. I-77). The 


“paint specified for the repainting 
was the same as that specified’ for 
the initial. painting | 
The paint. apie and; aceepted ; 
was certified by appellant to be in 

- conformance-with: Federal: Specifi- 


g, TT-C-555. B. 


cation TT-C-555° B. without. the 
perlite (texture-producing parti- 


cles) in the formulation. Appellant’ = 
Was required. to perform: the re- 


painting at’ its’ own expense, ae am 


| cost allegedly totaled $22,089. 


By this appeal, appellant i is esis 


ing reimbursement. of that amount 


fromthe Government, itsclaim hav- _ 


<< 53) a 
7 “ing” initially” Tea denied by the 
aici) Officer: = ee, 
| | Discussion. 


“The terms of the: Seite act: Te. 


- quired. that. the paint to be used om : 
exterior masonry surfaces meet 
+555-B, 





| Federal Specification: TTC 
which is a “performance” specifica 


_ tion. This type of specification gives. | 
the manufacturer wide latitude in 
the selection of raw materials and — 
the process of manufacture, as long 
-. as the end product: meets. the quan- 
| and quality - assurance 
standards - spelled: ‘out in the” Te- 

| > ‘The paint submitted. for the re-— 
i of the: White House: was — 
| i-. sucha paint. | 
Te of the fact that the. ete was 
to comply with Federal Specifica~ 
tion. TT+C-555° B. and. proceeded: 
| with a clear understanding asitothe — 
_. required standards of performance. 
_ The manufacturer’s president, who: 
has been. in the- ‘business. 30: years,. 
did not interpret the specification, as: 
‘requiring any texture; thus, did not: 
include a. texture-producing: aggre. 
_ gate, é.z., perlite, when the paint:was . 
initially formulated. (Tr. . I-21)... 
After formulation of tho paint, but 
prior to its: delivery | on. site, ' a. sales- 
man for Columbia: Coatings. Co.,the | 
manufacturer, noticed that the spe-.. 
. eification called for a_ “textured. 
coating.” He then. called Mr. Hum- » 
_- phreys to ascertain the kind of tex- 
-. ture desired (Tr. I-45). Mr. Hum-) 


titative. 


qui ired specification. 


At the time s the paint was forn mu- : 


-phreys advised him that a paint 


Ee sample: would. have: to be applied to 
the White House for a sai hia of. 
ee texture and. color. : 


APPEAL OF: NASATA- ‘ee SONS; INC. 
| September 28, 1979 ey 


“Min Hompbiegs' nk ‘tie’ | 


oo paint: as far as texture and color 
os _ were concerned, the. texture. being. 

9 texture.” This approval was 
made on Oct. 4,.1976. (Tr. I-18). 


On Oct. 6, 1976, when the’ paint 


certification. was. submitted, . the. 


paint had been formulated by the 


; manufacturer to ‘comply. with Fed- 
eral. ‘Specification | TT-C-555. B, 


without. the: inclusion of. fexture= 
producing aggregates. ‘The record 


shows that a paint meeting the spec- 
ifications of. T'T-O0-555' B can be 


formulated without. the addition of 
texturing. material (TR. TI-166). 


The ‘appallldit, was eis 
for the. performance of all inspec- 
tion requirements specified. ; in. TT-. 
C-555 B (paragraph 4 of. Federal . 


Specification TT-C-555. ‘B).. On 


Oct. 6, 1976,. when. the paint. certi= 


: fication. was executed, appellant: 
. knew. or. ‘should have known. all of 
the raw materials that -went. into 


the. paint formulation and also 
whether or not the. paint did, in 


fact, comply with the requited « con- 


tract specifications. — 7 
The Government, ‘upon teoeiving’ : 
and reading the - certification, had. 


the right to rely on’ the certifica- 


tion as being an accurate and true 
representation of the chemical com- , 


7 position of the paint submitted and 
that. such paint . conformed to the — 


i sceee eae as 5 certified therein. 


-sonie uation as to ‘the pahit’s's ace 
= ceptability, © called Dr. = ell to o 


BIB 


‘divans the fecmala set forth i in nthe . 


- ae os 


: October 6 certification. At this time 
the’ ‘manufacturer knew that’ “no 
texture” - was being. required. and, 
never indicated either orally or in 
writing ‘that he perceived’ this’ to. 
be a deviation | or change from ‘the 
original specification , or. that’ it 
would in any way affect his ability 
to. comply. with the contr act Halal 


ments as written, | 


. The October. 6 certification indi- | 
7 cated. that the resin in .the paint. 
| was Goodyear. Pliolite’ S5A, which 
| fee butadiene, resin: (Tr... 
| Campbell ‘recom. 
‘Inended: Pca of. the. paint .to: 
Mr. Humphreys,.-the. Contracting : 
Officer’s” ‘representative, based on a 
finding that the, formula submitted 
was, similar to an. older. version of. 
Federal Specification. TT-P-97 B. 
_ which was a “formula” specification. 
~ used on exterior masonry surfaces. . 


Ye ? 
Mr. Thomas, the manufacturer Ss duced the Government to evaluate 


and accept ‘the: ‘paint: because ofits) 
resemblance:to a° “97? ‘specification. se 


y 1-197). 


: president, who had 30 years. of. ex-. 
_ perience, Jmew at the time of his dis-. 
cussion with Dr. Campbell that the 
formula submitted. was. being com-. 
— pared to a ag7% . ‘specification and. 
_ that it was a. “formula” specifica: 


tion (Tr. I-87, 38), 


DECISIONS: ‘OF TH ‘DEPARTMENT OF TEE ‘INTERIOR ca 


[86 LD. 


a the resin. was. not a styrene : 
butadiene resin as required by that. 
particular specification, but a vinyl | 
toluene acrylate resin..It did not. 
perform as a “9?” paint because it. 


‘did not pass: ‘the flexibility requires 


ment (Tr. 1-146; A Exh. 7). : 

at] We. find that the Government. 
did. not-receive..what it had bar-. 
gained for. ‘The. Government's ace. 
ceptance was. based on its belief that. 
the .October. 6 certification. repre- 


sented: the actual chemical composi- 
tion of the paint.. When the Con- 
tracting. Officer finds it In the best. ee 


interests of the Government, he may 


decide to accept material that is not 
in. total: compliance | with the specifi- 


cations. That.. acceptance, however, 


“ig not final and-conclusive-if based 


ona. misrepresentation of material. 


fact.* We -find, that. the: misrepre-_ _ 
| sentation: ofthe resin in: the formula: © 


was a. material. one in: that. it in-- 


Had the resin inthe formula. been. 
different: 


was advised ‘of the inability of the 
manufacturer to obtain a particular 


resin. Tei is ‘clear from the’ evidence 


that the certification submitted on 
6,’ 197 6, was, the final sub- : 
mission se) the sppollatt ‘ot ‘the 


égea Catati ytio: ‘Biginecring ‘t Manufactur- 7 


ing ‘Corp.; ANBCA 15257 (Feb. 28; 1972), 72-1. 


BCA. par..-9342 5. and: Jo; -Bar:. Manufacturing . 


Corp,, ASBCA 17774 (sent, 26, , 2978), i. So- He 


BCA par. 10,311, 


at would not: have re- | 
* sembled ‘a, eg specification. There’ 
‘ig’ no -evidence - ‘supporting appel- 


“The Government, hecause 6 f. a lant’s contentions that Dr. Campbell: 


performance: failiive only.:3 cweeks 
after. the applicaiton. of the paint, . 
analyzed. the paint and.paint chips. 
in.an attempt.to ascertain. the cause | 
of the failure. Upon examination of, Oct. 
the. paint,. the Government, dis-. 
covered that: the paint actually. used. 
was not the same formula.as the. One | 
“represented in the October: 6 cer-: 


| tification, At -was not. a “OT? ” paint» 


paint. donania ¢ ‘tb te. nica on 
the job, and. that appellant: never: 


indicated an in tent to eviate Lo | ea oe ee 
yu eee as e from ' ¥ iwouldl assuinie’ thait’ tits letter’ preceded: 


that formula.’ 


[2] The Board finds that the Gov- 
ernment’s: decision to accept.a-non-. 
did not: 


specification © material 
~ amount, to a contract ‘change. The 
Contracting Officer’s acceptance of 


~ the ‘subinitted formula | was only a 


pro tanto’ waiver ‘of the specifica- 


tions, meaning there was a waiver 
only as far as that particular sub= 
-mittal was concerned.® Since we find - 
that. no contract change was ordered, 7 
the contractor:had the. option to sibs. | 
_ mit ‘the’ certified ‘formula, or: ary 
~ other formula. conforming to ‘the © Pinas Clause” which a poe 
“original Gite titee specification, Appel that ee ee ee 
2 Jant: did neither! Not only was.the — 
| paint. at variance with the certified 
- formula-but it also failed the per-- 
> formance. standards for the original 
- _ specification, TT-C-555 B (Tr. Te 
180). We find totally ‘unacceptable : 
- appellant’s. argument. that “some-_ 
-. thing” between a. T'P=C-555 B and. 
and a TT-P-97 was approved, Ap-. 
| - pellant. should have. known that.the . 
‘paint, regardless of the formula, — 
- would have to meet some type of 
‘performance standards, and if it. 


~ had any questions in this regard, it 


had a duty to seek clarification. Ap- 


| pellant apparently. was submitting 
“something” between a “97” and a 
555% paint but that fact was con-. 


cealed from the Government, cand 


thus, acceptance was not based on 
that understanding. The. manufac-. 
_ turer testified at. Tr. I-42 about: his: 


8 Baker and Fora Co., GSBCA 2317 (Tan 23, . 


" ei OOR yet 68- -1 BCA par. 6822 


“APPEAL ‘OF NASATKA*&: SONS, MING CSEREG 
September 28, 1979. - os 8 


assume from : that. that this letter, 
aU OR: Preceded: { the. felephone. conversa- 


ace 


intentions: ‘after o ikng to, Dr, _ 
Campbell:. ed Ns 


this ‘conversation, because we ended up—: 
Mr. Campbell.and If on the phone didn’t, 


-end ‘up. with any. basic. disagreements.. . 


There was one small item, ‘because I re- . 
member distinctly, now, after the’ phone 
call, saying something to either the sales-:. 
man ‘or both the. salesman and-the.chem-; 
ist, as—you: know, don’t: fight that. one, , 
we'll throw them a. bone. In other words, 
we’ ve gotten what we feel was needed for’ 
this. job, substantially, and so I would - 
y ou 


tion. 


“Lastly, the: Bee enor ae 
the ‘existence of the. contract’s: | 


relxcent quiere a ‘Tonger Period is s eetane” 
lished elsewhere i in’ ‘these specificatious all- 
work: ‘including - ‘labor, © materials ‘and: 


equipment performed. under this contr act: 
‘ghall be guaranteed for a period of one. - 
‘year from the date of acceptance of the 
-work by the Government. During the term : 


of the guaranty. the contractor, when noti- - 


fied by. the Contracting : Officer, ‘shall. 
| promptly replace. or putin: satisfactory | 
condition in every: particular any defici- 
ency in. the guaranteed. work, and shall 


make good all damage to the structures 
and grounds, and to any. other material, ‘ 
equipment, . and. property which are’ dis- 
turbed in = fulfilling the requirements: of: 
the: guaranty or ‘which have been dam- 
aged. because of the deficient work. 

‘In the event of failure by the contractor. 


- to comply with these provisions within 10 


days following data of notification, the 
Government ‘may proceed to have such. 
defects repaired and. the contractor and 
his surety shall be’ liable for. ‘costs in- 
curr edi in connection therewith. 


(AF Tab A, General Provisions, 
| eee 26.) ae 


‘The evidence shows that: there has 


; been a Jong history of ‘paint prob- 


lems at the White House and that 


paint jobs would. normally. laste 
Jeast ayear-and:a-half:before initial: — 
_ problems started’ to develop (Tr. — 
I-87 ). The blistering and chipping — 
in this instance started only 3 weeks — 
after. application, and there is no. - 
- convincing: evidence. that. factors 
other than improper paint: formula- 
tion led to the performance failure 
of the paint. in such: a. short t period 


of time. - 


In eanaliaint we find: that. the: 
paint supplied « did not meet the con-” 
tract’s performance » ‘specification ; -. 
nor did:it conform with-the:formula: 
submitted and accepted. by the:Gov-- 
ernment as a “97” specification. The: 


‘Government therefore was. justified 


_ in requiring the appellant to repaint. 
the White House and in holding. it. 
‘liable for the cost of the ee | 


| Decision 


- ace 


ae S. ne 


I CONCUR: 
Wim F. McGraw, _ oe 
| aed Administrative J doe. 


00, ENC.’ 


Toca. 17-12-70 | os e eon Bes 7 
1888-12-78 

ee CL 

12401278 


DE CISIONS” OF THE ‘DEPARTMENT OF THE INTERIOR 


1978: J urisdiction—Contracts:. 
putes and Remedies: | oe 
_ Rules of Practice: Appeals: Motions. a 


Appellant's appeal is is denied in nits | 


_AMmisitrasio Fudge. meg : 


186 ED, 
| Decided : September 28, 1979 


Coxttreict ‘Nos. OR090-TS7-8, oe ee 
‘ORO90-TS5-49,° 
ORO9O-TSE-18,. 

| ‘OR090-TS6+60, Pa iin 4 
Butea of Tand Management. poe ee, 


"Motion to: Dismiss Granted. as 


1. ‘Contracts: Contract Disputes: ‘Act = 


: A contractor. may not proceed. under 


the “provisions of ‘the Contract Disputes: 


Act of 1978 where the appealis: from -a 
final: decision. of the: ‘contracting ‘officer. 
rendered. and received by. the sroetient 
et to. the: effective date of. the Act" 


) APPEARANCES: ‘Baward ER Canfield, , 
| Esq., Casey, Scott, & Canfield, Wash- 
ington, D.C., for appellant; Mr. Law- 
rence E, Cox, Department . Counsel, - 
a Portland, Oregon: for the: Government. 7 


| gee mente: | es 


- "ADMINISTRATIVE JUDGE ey 


GL LMORE* sige 


7 N NTERI OR B OARD OF- 
‘@ ON TRA C i APPEALS © 


<a The subject: appeals ‘aader’ foun! - . 
APPEALS OF GREGORY ‘TUMBER 7 different contracts for the sale i: ee 
: ea ae standing timber to. appellant. were 


. - filed on Dee. 1, ‘1978, 


+ Administrative: Tadge “Russell a “onch f 


did wot: participate. in: this: ‘decision: since he 
has ‘been aud “still, is. on emenpeney. ‘leave ie re 


California. 


Dis aes 
of utisdiction— | 


with — me 


a ceived § on Aug. 28, 1979, 


a lg di via athe ® District biatiiger, Bue 


= reat. ‘of Land ‘Management.. 


Py gt " Appellant cited the Contract Dis- 
putes Act of 1978, Py 95-563 of | 
Nov. 1, 1978 (41 U.S.C. §§ 601-613 | 

Fe (4976) 5; , as the basis of jurisdiction. 


Simuar appeals under the same con- 
tracts were’ filed: ‘with. the Interior 
Board of Land Appeals. The con- 


~=tracts. donot contain a: “Disputes” — 

-.  -elause; but rather, provide’ in Clause 
ree BY. aes an appeal to the’ Board: of - 
- Land Appeals. pursuant to that 

|  Board’s: Rules of Practice: (48 CER 
Part 4, Subpart. BE). Under date of 
June 28, 1979, the Board. issued an 


~ order to show. cause why the appeals 


ey - should not be dismissed for lack of 


jurisdiction. ‘Final briefs were Te- 


oe The four contracts. cinder which. 
ee “th. appeals are taken were entered 
_ anto on Feb. 5, 1975; Sept. 4, ‘1975, 


eee pellant. agreeing to pay a specified © 
Saks price for timber. to be cut and re- 
moved from designated tracts, plus 
- additional amounts to be deter- 
a, mined by: the: Authorized Officer 
Epon. written: authorization to. eut 


. additional timber. not included : ain 


| : - the original sale. | 7 
Appellant . complains | thet the / 


; ~~ amount of timber cut from each of te have jurisdiction i in this instance, : 


APPEALS or GREGORY LUMBER €0., 
| : -Beptember 28, 1979 © oe 


= the ‘tracts “was Substantially ‘ess 
than described in the Government 
estimates in the:bidding. documents, - 
that: the quality of marketable tim- 


ber was less. than could be antici- 


pated, and:that-the prices charged ~ 
for additional authorized cutting 
-were in excess of the agreed con-_ 
_tract. price. The District Manager, ’ 
“Bureau of Land Management, is- — 
‘sued his final decisions on or about 3 
Nov. 21, 1978, denying the claims — 
under the subject. four contracts. © 


“The appeals were filed with the a 
Board after the date of enactment 


: of the. Contract. Disputes Act of 
1978, which was Nov. 1, 1978, The 
Board, swa sponte, raised the ques- 
_tion of jurisdiction in light of the - 
a provisions ¢ ofthe Act relating to the. 
‘ effective date. That. provision is set. 

forth 3 in sec. 16 of the Act. and. ape ty 


ae i vides as. 3 follows: 
Mar. 4,1976, and Dec. 17, 1976. They - 7 


oo gre. lain panim, sale contracts for the 
_. gale. of timber: from dands.adminis- 
- tered. by.:the Bureau of Land Man-- 
agement. The.awards resulted from | 
- auctions. conducted by: the Govern- 


ment after advertisement, with ap- 
Act,’ the contractor may elect to proceed | 
| under this. Act. with respect to any claim 
pending then before the contracting offi 
(cer or initiated thereafter. 


- Bffeotive Date of Act 


Se. 16. This ‘Act shall ee to con- 7 


Peis entered into one hundred twenty 
‘days: after. the. date of enaciment. Not- 
withstanding any. provision in a contract z 


made -before ‘the. ‘effective date of’ this: 


| Discussion. 


tend submits that ne Board | 


should. retain. jurisdiction. of the: ap- ia 
- peals for the following reasons: 


Ae Congress intended . the Board 


2. Precedent, 4 eh ne 
8 Appeals. ee ‘common, issues” 


; filed with the. Board,.- 


5. ers befoie't the Board i con- 


. i, to be “pending” before > the 


: contracting: officer. 


Phe Government argues. that a | 
| appeals should. be dismissed for 
want. of jurisdiction in. that. the | 
| Contract Disputes. Act does not ap- 
ply to an appeal. from a claim. fi-. 
mally determined by the Contract- 


| ing! Officer prior 1 to the effective. date 
of the Act; that after a final deci- 


sion is made byt the Contracting. Of 2 


~ ficer the claim ceases to be. “pend- 
ing”? before the Contracting Officer. 


The position of the Board on the 
jurisdictional question presented by 7 


these appeals is apparent from a 
reading of: the ‘Board’s. Interim 
: Rules of Practice: and is. also. con- 


: sistent with the: findings: of other | 
: Boards on the same or similar i issue. : 
“See. 4.100(a), (3). of the Board’s E> 


O rules provides as follows: : = 


(8) ‘When an appeal is. ‘aubiedt. to ‘the 
Contract Disputes Act of 1978. An appeal 


— shall be subject to the Contract. Disputes 
Act of 197 8 if it involves a contract en- 


tered into on or after. March 1, 1979; or, 
= at the election of the appellant, if the ap- . 


“peal involves. a contract entered: into be- 


fore March 1, 1979, and the contracting 


| officer’ 8 decision from which the appeal j is 


taken i is dated March 1, 197 ‘9, n OF there- é 


-after.- ees ae — 


"DECISIONS: OF. THo ‘DEPARTMENT OF THE INTERIOR 


“The Armed. Services Bosra of a 
. Contr act Appeals held in/an Inter- . 

with. other. appeals. appellant, has locutory Order by the Senior Decid- 

ees — ng ‘Group on ‘Elections to Proceed a” 

: 4. Appeals do not facie a trans: U nder the C. ontract Disputes Act of _ 

7 1978, dated June 6, 1979, that 


we fer froma: an agency: board to: ai court, a: - 
| as “pending” before the Contracting : 

-’ Officer refers.to claims on which the 

| Contracting Officer has not yet 

taken final action by mailing, elec- 

| tronically transmitting, or other- — 

-wise issuing his final decision; and _ 


| that “then” means Mar. 4, 1979. Bay 


In Bick-Com Corp, VACAB- 


1433 (June 19, 1979), 79-2 BOA 
; par. 18,904, the Board. found the | 
| election to proceed under the Con- 
tract Disputes. Act. not available. - 
where the decision by the. Contract- ae 
ing Officer had been issued and Te 7 
ceived. by. the contractor. over 802 
months | before the effective date of 
the Act. | | te 


~The. decision in one aetanice 7 - 
hinges on the. Board’s: interpreta-_ 


tion of. the phrase’ “pending asi 
‘before the contracting officer.” °° 
We find that a claim is “pending” ~~ 
before the Contracting Officer dur- 
ing’ the period. of time between re- © 
‘ceipt of the claim. and the issuance | 
~of the final decision on the claim by. 
the Contracting Officer. We find that: 
“then”? means on the effective data - ..-, 
of the Act and does not iticlude the i " 
interim b pstiod: between the date of oe | 


Coma 


4 Monaco Bnterprises;: Inc. and: “Spine | 


| 188: 2, - 


| Realty, Ine, ASBCA 23611 and 23676" oe 
6, 1979), 79-2 BCA par. 13, 944. : 


a putes Act. | 
_ There. tee no 9 “Disputes” clause ee - 
2 APPEARANCES: Ma arcus P ‘MeGraw, 
= remedy. which would give the Board = 
na? . jurisdiction over these. appeals, the 
4 subject. appeals, are , pereby,. dis- | 


od Wie FF.) MoGraw, eae 
Chief Administrative sudge, _— 


-/G.Hureerr Paorwoon, 


Pe ae ae ea ee or a 


eae Hay ‘the: ‘effective, ‘date. 


This being. found, it. is clear’ that - | 


a. contractor can only elect to pro 


2 ceed. under. the Contract. ‘Disput Ss | 
Act. (where the. contract, was. exe- tion for ax alleged: violation of the: 
oe cuted. prior to. the. effective date) if 


> the claim : was pending | before, the - 


: Contracting Officer on-Mar. 1, 1979. 


_ Since the. Contracting’ Officer’s final — : 
-- decision was rendered prior to Mar. 
“LE, 1978, andthe: decision: had ‘been | 
appealed’ to the Board prior’ to Mar. 
“1, 1979, the contractor cannot elect 


to proceed under the Contract Dis- 


in: ‘the. contract or. other: available 


| ia as ee 
Bae s. phe ee 
| Administrative d udge. 
| - We CONCUR! | 


aa Adininisirative J digas : 


CONSOLIDATION coat, 0; 
. TRSMA 273° 
| | Decided, September 2 28, 1979 


aoe by Consolidation Coal: Co, ‘from - 
a decision — by Administ rative. Law 


° CONSOLIDATION” “COAL: CO. 
Pri ald td 28, 1979 


“Judge. 






‘Truswell iin ae | 
affirmed a. notice: of, violation. issued 
by the Office of Surface Mining. Recla- 
mation and Enforcement to Consolida- 


effluent discharge limitations of 30 
CFR. 715. Wy (Docket No, IN cae | 


| Vacated and remanded, 


eal ‘Surface Mining: Control aint’ Reclar | 
. mation Act of 1977; Tnspecti ons’ _ 


. In the. absence of extraordinary cireum- . 


stances, the Board is unwilling to con- 


sider - an entry made. without © ‘prior. 
ig ‘presentation of credentials by an: inspec- 
_ stor to. be in compliance. with the require- 


ments of 30 CFR 21. 12(a). ° 


Esq., Assistant. Solicitor: for. Enforce- 


_ ment, and Shelley D. Hayes, E Esq, Office 


of the Solicitor, for appellee. Office of 


Surface Mining Reclamation and En- | 
.: forcement. ‘Daniel . Eu:, _ Rogers, Esq. : | 
» Senior. Counsel, for = appellant: Consoli- 
; ‘dation Coal Co... a 6 


tt OPINION BY THE INTERIOR 


BOARD Or 8 URFACE 


: re . saan. AND. REOLAMATION | 


i _ APPEALS : 
On Nov. 8, 197 9, an Office ot f Sur- 


bags ‘Mining ‘Reclamation:and: En-- 


forcement: (OSM) inspector visited - 
»-the ‘Consolidation: Coal. Company’s- 
- (Conoly Burning Star. No.:4-Mine 

1. Perry County; Ulinois: He: went — 


sto the: mine offic ee}! ;! introduced -him-_ 


3 self, and then proceeded to role an. 


ms inspection, ‘During the course of the 


1978, the inspector returned ; he did 


~ not stop. at the mine office but. pro- | 


_ ceeded directly to take a water sam- 
ple: from the ditch. On. the basis of 
this OSM action on Nov. 20; it is- 


TU-5-12' on Nov. 27, ‘197 8. which al- 


| leged that: Consol had violated the 
2 provisions. of 30° CFR’ 715. 17 on. 
Nov. 20, 1978. The nature of the : 
violation was that. “discharge’ from 
- disturbed area: fails to meet effluent © 
‘limitations | for © total suspended 
solids.” Consol did not’ oo the . 


‘substantive charge. 


On Dee. 21, 1978, Consol applied ‘ 


a for review of the notice. A. hearing 
was held ‘before - Administrative 


Law Judge. (ALS ) William i i 


'Truswell in Hyansville, Taian, on 
. UB.C. '§ 1267 (b) (3) - 
; pertinent parts, read. as follows 


: Apr 11,1979, 


Consol contended that the inspee- - regulatory authority, without advance. notice 
tion by OSM on Nov. 20, 1978, was - ae | 
‘illegal ‘because. OSM entered the — 

property of Consol in violation of 
the requirement of 30 CFR 721.12 
(a) that necessitates a presentation. e 


of credentials by an OSM inspec- 


tor upon entering a -minesite. 


Phe ALJ ‘sustained: the notice: of oe 


‘wiolation and Consol brought this 
- appeal. The sole question before the 


‘ Board : is whether. OSM ; vompliod 
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with 30 CFR 721.12(a) in making - 
its oot ag of Nov. 20, 1978. 8. 
“Inspection he noticed water flowing * 
“in a ditch. Tt-was not possible totake -. 
8 sample: to check for possible'viola- - . 
tions of the-effluent: discharge regu- 7 = 
7 contested. “I'welve days’ after. the 
lations. at that. time. On N Ov. “20, “OSM inspector's Suitial Viait, hewes” 
turned ‘to collect a-grab sample.of —__ 
“water . flowing in-a ditch he had 
~-notieed’on the initial visit. He. went 
directly. to-the: ditch and. collected 
sued Notice of. Violation No. ag... ihe. sample. He did not present his — | 
credentials at.the office nor to anyons — 
beforehand. but after taking | ‘the 
sample, he did encounter some Con- 
_ sol employees, did’ identify himself, . 


and then drove to the mine office, 
Tt See. 21. 12 (a) of the regula- 


- Discussion: ae — 2% - 


“Whait hibeiied in ‘this case 1s ieot: . 


tions - ‘Says. ‘authorized representa-_ 


_ tives of the Secretary shall, “with- 
out advance notice,” have a ri ight of 

© entry “to, 1 upon, or ‘through’ ary sur- | 
face coal mining ‘and reclamation 
; operations” upen. “presentation — of 
Rpprepritite credentials. 1 Advance | 


130 CER 721. 12(2). is the. avalos of 80 
(Supp. t 1977). : Their 


rT The: ‘authorized . representatives ‘of. ‘the - 


and upon’ presentation. of appropriate | ereden- 7 
tials. (A) shall. have the right OF: entry | te, 


‘ upon. or through any surface coal mining and _ 
reclamation operations or any premises _ in 
which any records required. to be maintained 
under paresraDy (1). of this subsection aro 


located ; a 99 
30 U.S: C. PE ers (Supp. ae 1977). 
“§ 721,12 Right of entry. . 
(a). Authorized - Sn ee of the 


~ Secretary, without advance notice and upon 
presentation “of” ‘appropriate credentials and 
--without.a search warrant; shall have the right — 
- of entry to, upon, or through. any. surface eoal 

mining and reclamation operations Or. any 


premises ‘in. whieh any records required to ba 


; maintained are. located.’ 1” 


a 


ne “notice: oh 8 sit i Is: not. iccaed: nex 
1S w. search warrant, but. presenta-— 
tion of appropriate: credentials is. 
~. Absent’ a: showing of extraordinary 

~ eircumstancesisuch:asithat presenta- 
tion: of; credentials. would. be: tanta- o 


- iount to: advance notice, we are un- 
willing’ to consider’ an. entry made 


a without: presentation of credentials. 
in compliance with the requirements 7 
of the regulations.” This is not to. 
say that an OSM inspector must 
wait. patiently. at the perimeter. of | 
~ the: permit: area, until. aD. operator : 


asks him for his credentials. He may 
proceed: to the minesite office or to 


the first available person. on the 

_ minesite, Nor must an OSM inspec- 
- tor present credentials if he has left _ 
_. the: permit. area, ‘shortly ‘before re- 
— entering. s cael for the safe and - 


be rediired _ the ‘remulations,; we : offer no 
opinion: concerning whether - inspectors | ‘and 
. those who accompany them—or their estates— 
would jeopardize their possibilities of recovery 
- for. injuries sustained during an inspection 
- where’ credentials had not been presented: be- 


| ° Indeed, there is. no question that the De- : 
partment contemplated legal’ entry in some 


circumstances where no prior presentation of 
~ eredentials would be advisable or capable of 


being performed. Comment 1i to Part eG fs 


reads,. in. part, as follows : 


- “It is not intended that inspections: he. Ye- 
stricted to ‘normal business hours’ if the. — 
exigencies or. violations justify inspection | at 
‘other. times. An example would be attempts | 
to detect illegal discharges or other night-time — 
activities which are arene ae the Act. or 


regulations.” 
42FR 62664 (Dec. 18, 1977). 


- § Another device that OSM mint consider - 
- $8 the. wearing of distinctive garb. The ‘police 
_ earned | Jong ago that ‘distinctively marked | 

- vehicles, and padgzes of office displayed on the. '. 

* person of the officer not’ only did not trammel, 3 
‘but: ‘actually. aided,. the policeman in the per- : 
formance of his duties. An emulation of that. 
ate policy by OSM, in this small regard, might ~ 
_ Femove all quealiGas of illegality. of entry—at 


feast in routine inspections. 


* CONSELEWATION CO. 3 
a _ September: 28; (1979 


AL CO: 





orderly. foceation: of ‘thein. dines. 
“operators: are entitled: to; Jmow who. 


ison their’ property’: and: when: Pre-.. 


sentation of credentials: at. the: earli-: 


est’ practical opportunity: and whens 
ever requested to’ do: so: after each: 


entry facilitates. such’ ‘safety and 


orderliness’ ‘and’ does: not‘ ‘Impose’ un- 


due’ burdens’ on OSM’s inspection’ 


program. We assume extraordinary | 


circumstances will be rare and that 


OSM will be able adequately. to 


demonstrate such existed ifthere are - 
... challenges : to- enforcement. actions - 
based on entry without: presentation 
of credentials. | 


Because there: was \s testimony that 


Abe. inspector believed. that were he 


to. ‘present, his credentials before 
commencing the ingpection; the a 


fore the injuries occurred, 


.. #The ALJ. also. found ‘that: this was a. cc 
. tinuing inspection, - thus. obviating any. subse- 


quent. showing of credentials beyond the initial 


one, Although most entries:are for the pur-~ 

‘pose of inspections, the applicable law requires: 
ee display of credentials upon entry, not in- 
_spection (n. 1, supra). Moreover, the: “pur. 
i ported. continuous nature of the inspection was) 
“ not: revealed by any words: ‘or conduct. ‘Of, OSM, 
“but reposed solely in the mind of an. inspector | 
_ who: saw :something: he decided to: check: at - 


later time. 
We: are not: prepared _ at this time oe say : 


whether there never can be @ continuing in- © 


spection whose circumstances would require | a. 
presentation of. credentials. only on the initial 


_entry. But eyen if one can ‘exist, the. 12-day. | 
- interval between visits and the. other circum- 
Although repeated voluntary presentation. 
- and constant display of credentials may not . 


stances of this case do not warrant the find- 


“ing of” a continuous inspection here. 
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fensivé conduct could be ened Divisan. for further Provenings 
and ri ‘sample theteforé ‘would be’ net inconsistent: with this ame eg 
unobtainable’ (Bry 19), -we"are: res: -Shancer 3 eee 


manding so thatthe ALJ may. deter: s Manes i Minens, free 
mine-whether or not sufficient:cons.  ¢°..:, _ Administrative J age a ee 
caplet earn’ — ie de Witt: Me ‘Trwiny *- kak 
y prere nt a Oh he ef. Administrative J wie 7 
tion.of credentials. . _ ; oan ao 
- The ALJ °g. decision j is Sonuted ad Sie Imani G. Barves,_ ast 
the case is remanded to the Hearings 7 ee ee _ Administrative ye Fudge. 2 


APPEAL. OF M & P EQUIPMENT CO. 
September 28, 1979 | 


APPEAL OFM & P EQUIPMENT co, | 


IBCA-1 088-11-75 


"Decided September 28, 1979. 


Contract No, 14-06-500-2152 (Speci- 


fications No. re) Bureau. of 
‘Reclamation. — 


‘Denied. 


Contracts : Construction and Opera- 


tion: Changed. Conditions (Differing 


Site Conditions)—Contracts: Construce- 
tion and Operation: Duty to Inquire— 
Contracts: Disputes and Remedies: 
Burden of Proof—Contracts: Disputes 


and Remedies: Equitable Adjustments 


Where a clearing. -eontractor claims en- 


titlement to an equitable adjustment 


base on the standard Differing Site Con-. 
ditions Clause of the .contract, and the 
evidence shows that the principal. causes: 
of any increased. costs which may. have 
been incurred were heavy rains and fail-- 
ure of the contractor to make.a reasonable 


prebid investigation of the site or exami- 


nation of specifications, and no- evidence 
of fault on the part of the Government 
the Board holds that. the 


is presented, . 
contractor ‘has not sustained its burden 


of. proof for entitlement to an equitable 


adjustment, and the appeal will be denied. 


APPEARANCES: Mr. 
scum, Jr., Attorney at Law, Perryville, 


Arkansas, for appellant; Mr, Z. P. 
Sheldon, Department. Counsel, Ama- 


rillo, Texas, for the Government. 
OPINION BY ADMINISTRA- 
_ ‘TIVE JUDGE DOANE 


INTERIOR BOARD OF 
CONTRACT APPEALS 


Herby Bran- 


o = | 


Background 


his 3 is an appeal ae die Con- 


tracting Officer’s denial of a claim 


by. the contractor / appellant, M & P 


Equipment Co. (M & P; sometimes, 
: appellant), for additional compen-— 


sation in the amount of $46,630, The: 


_ claim arises out of a contract with: 7 


the Bureau of Reclamation awarded. 


a to M & P for clearing Mountain — 


Park Reservoir, Mountain Park — 
Project, Oklahoma. The contract. 
was completed and accepted Jan. 30, 
1975,. well within the completion 


time prescribed. by the contract. 


The full contract price of S117, 000: 


was paid toM & P. However; M& Pp. : 


excepted the claim of $46,630 from’ | 
the release it. executed j in connection. 


_ with final payment. 


According to its complaint, M &P 
based. its laine on. Clause No. 4 of: 


the General. Provisions of the above-— 


numbered contract; 2 alleging that | 





1The contractor was to begin work within 
15 days after date of. receipt- ofthe notice to 


- proceed. The notice .to proceed:.was dated: 


Jan. 31, 1974. The completion. time. allowed 
for all clearing ° of Phase 1, below elevation 
1,390, was 180 days; and for Phase 2, above | 
elevation 1,390, was. 360 days. (AF-4 & 5). 

2 Clause 4 provides : 

“4. Differing Site Conditions | 

**(a) The Contractor shall promptly,. and 
before such. conditions are disturbed, notify — 
the Contracting Officer in writing of : (1) Sub-? 
surface or latent physical conditions at the 
site différing materially: from‘ those indicated 


in: this contract, or: (2). unknown: physical: _ 


conditions at the site, of an unusual nature, _ 


differing materially from those: ordinarily — | 
encountered. and. generally recognized’ as in-.: 
hering in work of. the character provided for —- 


in this contract, The Contracting Officer shall: 
promptly. investigate. the. conditions; and if he 
finds that. such conditions do materially so 
differ and cause an increase or. decrease in the’. 
Contractor’s cost of, or the time: required: for, © 


| performance of any part of the work under’ - 
rhs coniracts eee or not ebanged as & 


86 LD. No. 10 


; 528 


: the emtanee claimed resulted from 


occurrences caused by persons other | 


- than-claimant “which this claimant 


~ had no control over and which could. 


not have os prevented by this 
claimant;” and 


- operations of the project and in- 
adequately formulated plans for the 


project, the claimant suffered the 
following. damages by having te 


- provide extra equipment’ and labor 
expense: | —_ | 
1 108B Linkbelt — 


‘Crane waasnia--2 eon F 8, 000. 60. 
1-D8 Caterpiller * | 
| - Dozer weet are 1 month... 5, 000.00 
: 2 D-7 Caterpiller ' gee nt 
Dozers ~-.----~-1 month... 8, 000. 00 
2 Log Skidders__-.1 month-. 4, 600, 00 
6 Extra Chainsaws. @ One- — 
_ half Price 180.00_.-..-2--. - oe 00 
| Moving 108B Linkbeit’ Crane’ - 
~~ to and from 5 {| eae 2, 220, 00 
| Labor—Four (4) Weeks Pay- | 
OM oe ee 668. 95 
Moving 2 Log Skidders. to and ee Dee a 
| from J OD as as es 2, 438. 00 - 
a Taxes & Insurance on ay 2 
Toll (22. Oe) e 922. 73 
Total | petncne tannin . $46, 680. 00 


iA ppellone alleged: hat the specific 


: incidents which caused the damage 


; were | a3 follows: 


(a). On. or: sbout.-March: 2, 1974, the 
- dirt piled. adjacent to the bank (both 


BP. ON. 2—Continued 


result of such conditions, Qn equitable adjust- : 


- Inent shall:-be made and the contract modified | 
- adversely affecting claimants [sie] job | 


#*(b) No claim of the Contractor under. thig : 


in writing accordingly. » 


clause shall be allowed‘ unless the Contractor 
‘has given the notice required in (a) above; 


- provided, however, the time prescribed there- | 


- for may be extended by the Government. 

_ Ce) No. claim by the: Contractor: for an 
_ equitable _ adjustment hereunder shall be 
allowed if, asserted after ne payment under 
this contract. a 
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alleging further — 
that, as a result of the negligence of 
supervision. and control over the: 


[86 Li 


: sides) of West Otter Creek for approxi . 


mately 1000 feet upstream from. the dam 
‘Washed into the ereek causing water to: 
submerge portions of sections 10, 9, 3 and 


4 Land in the area that was not flooded 


was saturated with subsurface. water 
making it. -impossible to operate heavy 


equipment, requiring claimant to change 


its operation to the use of chainsaws, 


- skidders, crane and hand labor. ‘Thig 
condition was caused by those construct: 


ing the dam and claimant had no supers 
visiou, power, authority or control over 


- that operation creating the adverse con: 


dition, 
(b) On or about April 19, 1974 ‘On, 


| Glen Creek at Highway 188 a contractor. 


other than claimant doing work on the. 


project constructed an earthen dam tq 


supply water for his job on the project, 
the water backed up by. the dam caused 
usually [sie] wet. conditions, then ag. 
claimant below the dam with its clearing 
the dam’ cut by. another contractor 
causing flood condition in the area wherg | 
claimant was working: | 

(e) On-or about April 28, 1974 therg 
were rains in the area that’ were un 


- usually heavy, and the diversion pipe 


being used by the contractor construct 


. ing the dam was inadequate to divert the 


water, the pipe was corrugated metal, 


about 7 feet in diameter, and it collapsed, 
causing the area to flood and: allowing. 


the ground to become fully. saturated, 
with water. This collapse of: the diver. 
sion pipe and subsequent flooding caused, 


 depris. [sie], logs and trash to be ae- 


posited upon areas that had been cleared_ 


‘requiring additional work. for. claimant” 


to re-clear. The ground saturation from _ | 
the flooding caused by the collapsed pipe. 
caused claimant to resort to hand labor _ 


which was much slower than had been 


planned by machinery, 
‘That all of. the foregoing conditions : 


were caused | by operations other than: 


ve. 


_ plaintift’s operation. ‘The ‘Bureau oaf.., 


Reclamation was promptly and fully 


notified of. each condition. 


By its answer, the Government | 
admitted, in pertinent eae That - 
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Pes on the prose by M &P 


The Motion: to Dismiss 


- started about ¥Feb.. 18, 1974: that - 


damages claimed by appellant may 


have resulted from occurrences 
caused by persons over whom appel- 


~ Jant had no control; and that some 
of the conditions may have existed 
as alleged in subparagraph (a) 


above. However, it denied generally - 


the remaining allegations of the 
complaint. and denied specifically 
that the appellant has a valid claim 


against the Government for the 
damages alleged. The Government." 
asserted that it had made full pay- 


ment to appellant in accordance 


with the terms of the contract and 


requested the Board to find that ap- 
-pellant is not entitled to reimburse- 
ment by the Government for the 
alleged damages and to. deny the 
appeal, = 

A hearing ° was haa at iis request 


of. appellant . at. Altus, Jackson 


County, Oklahoma, on Oct. 27, 
1978. The transcript thereof was re- 


-eeived by the Board on Dec. 20, : 
1978, and at his-request, counsel for 
- appellant was granted an extension | 


until June 27, 1979, within which 
time to submit his brief. (Order of 
~ the Board, dated May 380, 1979.) 
- His brief was filed on June 27, 1979. 


On July 28, 1979, the Government — 


filed a renewed “Motion to Dis- 
miss,” together with its “Posthear- 
ing Brief.” By letter of Aug. 


2, 


1979, counsel for ‘appellant. indi- 


cated that he would not file a reply 

brief, stating, “I have decided to 
stand. on the brief that T have’ al- 
ready filed. ig 


early in this “proceeding, the 
Board denied what ‘it treated as 
the Government’s motion to dis- 


miss, but. without prejudice to its 
Tight to renew such motion at the 


time its posthearing brief was filed. 
Accor dingly, the motion to dismiss 
was renewed. The ground stated — 
therefor was that “[a|ppellant’s 


-elaim for additional compensation 
for costs incurred, asserted * * * to 


be due to the Govaminehes negli- 


gence, is a claim for breach of con- 
tract whichis beyond the jurisdic- 


tion of the Board of Contract “= 


peals to. decide. » 


_ Since this appeal does not come 


ayia: the Contract Disputes Act of © 
1978,* we do not have jurisdiction 
- to decide this case on a breach of 
contract theory. However, we are 


not convinced that appellant’s claim 


is properly characterized as involy- 
ing that theory. Giving the appel- 


int the benefit of the doubt, it may 


have sufficiently alleged a claim — 
based on breach of the Government’s 
duty to cooperate and. not.to hinder 


contractor’s performance,‘ or on the. 


theory of defective specifications. 
Lhe motion is therefore denied, _ 


- SPL, 95-563, 92 Stat. 2383, (to be codified 
in 41 U.S.C. §§ 601-613). The effective date . 
of this Act is Mar. 1, 1979. Sec. 8(d) (41 
(U8.C, § 607(d)). expanded the: jurisdiction 


.o0f .ageney boards of. contract appeals. by 
‘authorizing them to grant any relief that 
would be available to a Hitigant asserting a 


contract claim in the Court of Claims.” 
4 See Louis MW, McMaster, Inc., AGBCA No. 


76-156 (Feb. 23,1979), 79-1 BCA pay. 18, TOL $s. 

— Laburnun, Cos sete wettion Corp., 163 Ct. Cl. $39» 
(1963) >. and: United States vy. Spearin, 248 © 
U.S. 182 (1918), 
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issue Presented on A peal 


According to their briefs, the 
parties agree that the principal is- 


‘sue before the Board is whether the 


Government is liable for damages 
‘eaused to appellant as a result of 
negligent supervision and control of 
‘the worksite. s 


| Contentions of the Pinion: 


Appellant’s brief summarizes the 
facts to beas follows: | 


| The Department of the Interior con- 


* tracted with the claimant to clear land 


for the Mountain Park Reservoir Project. 


Contractors piled dirt along a creek which. 


subsequently washed. into the ereek and 
flooded 4 sections of land claimant was 
clearing. Another contractor caused flood 
‘eonditions in claimant’s work area when 
‘a dam used to supply water was cut. 
Heavy rains caused a diversion pipe to 
<ollapse and flood an area claimant had 


already cleared thus creating additional 


work for claimant because of the neces- 
_gity of re-clearing the land. The claimant 
was forced to abandon the use of heavy 
equipment in the clearing of the land and 
was forced to use hand labor and. shale 
saws [sic].. 

Appellant’s brief ign: lists the 
‘points of law upon which it relies 
and cites numerous cases to support 
‘the points of law. The listing is-as 
follows: 

The government is liable for the dam- 
ages caused to the claimant as.a result of 


the negligent supervision and control of 
the worksite. A contractor is entitled to 


additional. compensation or reimburse-. 


ment for increased costs of performance 
and expenses caused by act or omissions 
ef the government including negligence 
‘on the government’s part. A government 


eontract contains an implied warranty 


that the specifications are adequate if 
 vomplied with. The government also has 
-@ duty not to impede the contractor’s per- 
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fbennnue: This duty applies to other con- 

tractors oyer whom the government has 
control, The government is also liable for 
extra. and unanticipated hazards even 
when the contractor ASSUMES the liability 


for loss. 


Although in the “Discussion and 
portion, appellant’s 
brief contains correlations of the 
points of law with the adlegations 
of the complaint, there is no attempt 


to correlate them with any evidence 
of record, There are no transcript 
citations to the testimony and no 


references to any of the exhibits or 


‘items im the appeal file. What appel- 


lant considers to be its proof im sup- 
port of necessary findings of fact to 


- which the cited case law may be ap- 
plied is not indicated. The final par- 
agraph, entitled “Conclusion,” is.as. 
-Tollows: 


The: respondent [Government]. stood by 
in this case and allowed other contractors 
on the job to create conditions which re- 


‘quired this claimant to expend additional 
‘monies to perform his contract. The only 
party on the entire. project having,: the 
authority to direct preventive measures — 


was the respondent. Respondent's failure 


‘to perform its legal duty in this regard 


entitles appellant to ‘recover ie damageg 
of. $46, 630.00.. , 


Tn-its brief, the Giverinents ang- 


‘Lyzes in detail the case law cited 


by . appellant: and argues generally. 


that the cases cited either are dis- 
tinguishable on their facts from the 


facts of the case at hand, or are not. 


in point. 


With respect to - is face. the 


‘Government's contentions may be 


summarized as follows: That the un- 
anticipated conditions causing ap- 
pellant increased costs resulted 1 from 


appellant's cursory, prebid investi~ 


§27] - 


| gation of the worksite, its failure to 
- examine the plans and ‘specifications 
in the contracts of other contractors 
on the project, and from unusually 
heavy rains; that there is no evi- 
dence showing that the difficulties 
encountered. by appellant were at- 


tributable to acts or omissions of em- 
ployees of the Government; that the. 


_ dam contractor’s plans‘and specifica- 


tions were available to. appellant 


and showed that the. area where the 


dirt was piled was designated as a. 


waste area for the dam contractor; 


. that there is-no evidence showing 
that the earthen dam, allegedly 


breached by another contractor, 
caused appellant any delay or oom 


| age; and that. the collapsed diver- 
sion pipe, alleged by appellant to. 
have caused flooding upstream from: 
the coffer dam, did not inhibit the 


*e flow of water, but, in fact, was flow- 


3 ing at full capacity after the brealx. 


The Government’s conclusions 
contained in its brief include the 
‘ following: 


Appellant. failed to. present. any evi- 
dence in support of its allegation, that 
the Government was negligent in its 
supervision and control of the worksite, 
nor did it present evidence to show proj- 
ect plans were 
lated. oe ae 

The Government is not liable for dam- 
ages resulting from Appellant being un- 
able to complete its obligation under the 


. contract in substantially less time than’ 
allowed under the contract. * * * o38 
The conditions alleged by Appellant to : 


have been caused by the Government were 
not “differing site conditions” under 
article 4 of the contract. * * * 

“The real impediment to contractor’s 
vattempt to finish ahead of schedule was 
the abnormal amount of rain, which is 
not a “changed condition’ and does not 
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entitle Appellant to additional compen 
sation. 


‘The Evidence 


Exhibit: 5 of the eee File 
(AF-5) contains the construction 


contract and the specifications No. 


5000-329 pertaining to this pro- 
ceeding. Clause 18 of the General 
Provisions of the contract provides: 
13. Conditions Affecting the Work 

‘The Contractor shall be responsible for 
having taken steps reasonably necessary 
to ascertain the nature and location of 
the work, and the general. and local con= 
ditions which cal affect the work or the 
cost thereof. Any failure by the Con 
tractor to do so will not relieve him from 
responsibility for successfully perform- 
ing the work without additional expense 
to the Government.. The Government ase 


‘sumes no responsibility for any undere 


standing or representations concerning 
conditions made by any of its officers or 
agents prior to the execution of this con- 
tract, unless such understanding or repe 
resentations by the Government are ex< 
pressly | stated in the contract. 


The pertinent sections of the 
specifications provide as follows: : 


‘SITH 
CONDITIONS. | 


‘Bidders are urged to visit the site of 
the work and by. their own investigations 
satisfy themselves as to the existing con 
ditions affecting the work to. be done 
under these specifications. If the bidder 
chooses not to visit the site or conduct 
investigations he will nevertheless be 


-charged with knowledge of conditions 


which reasonable inspection and investi- 
gations would have disclosed. 

Bidders are also urged to carefully 
examine all of the materials and infor- 
mation regarding site conditions. made 
available by the Government. and to ob- 


_ tain their own samples and perform testa. 


on the soil and rock materials to oiee: 
mine unit weights, to evaluate shrink- 


age and swell factors, and to evaluate - 


other properties which the bidder be- 
lieves to be significant in arriving at a 
"proper bid. 

Bidders and the contractor. shall as- 
sume all. responsibility . for deductions 
and conclusions as to the difficulties in 
performing the work,. 


“245. INTHRFERENCE. wrt Beco 
WORK | 


Under separate contracis,. the: reloca- 
tion of U.S. Highway 1838, the relocation of. 
the St. Louis and San Francisco Rail- 
Way, construction of the Mountain Park 
Dam and dikes, the roosevelt. [sic] water 
. wells, access road, and pipelines, - and 
other features of the Mountain | ‘Park 
Project will be in progress at the same 
time as work required py these specifica- 
: tions. The clearing contractor shall sched-. 
| ule and conduct his activities in coordi- 
nation with other contractors im the area 


‘BO that interference with other work is 


- minimal. 


£4.11. CREEK DISCHARGE RECORDS 
AND DIVERSION WORKS IN- 
FORMATION 


7 Hydrographs of the. West Otter Creek 
and the creek diversion plan of the con- 


tractor for construction of Mountain Park 


Dam may be examined on drawings filed 
in the project office, These drawings and 
data are available for information of bid- 
ders and the.contractor. The Government 
does hot guarantee the reliability or ae- 
curacy of the hydrograph or diversion 
works information and iassumes no re- 
sponsibility for any deductions, conclu- 
gions, or interpretations which may be 
, made from them. | | 


‘21.8. PRIORITINS AND QUANTITIES 


- a. Priorities.—-Clearing below: elevation 
1390, identified as Phase I clearing in par- 
agraph 1.2.8; shall be completed in the 
initial months of the contract to assure 
@learing of the area prior to flooding occa- 
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‘alensd by. construction of diversion Sctes 
by the dam contractor. Phase II clearing 
constitutes all clearing above pee con-. 
tour. | | 
The appellant’s witnesses were - 
Mr. Levi Patton and Mr. Jimmy A. — 
Patton. Since retiring, Mr. Levi 
Patton, who had had - around 30. 
years in the construction business, _ 
has been doing some work for his 
son, Jimmy, President of M& P 
Equipment Co, (Tr. 17). Levi Pat- 
ton served as project engineer on 
the Mountain Park Reservoir clear- | 
ing job (Tr. 18). . Ss 

- His testimony, with respect to the 
first incident set forth in the com- 
plaint, was substantially as follows: 
That Otter Creek. and Glen Creek join . 
together about 500 or 600 feet upstream 
from the dam, and that a canyon exists _ 
at the location which is where the work 
started; that while working with chain. 


saws and a dozer, the clearing crew bud 


trouble with water caused by the dam 
contractor piling dirt along the creek ; 
that the dirt was sliding into the creek, 


hacking ‘ap the water instead of allowing’ _ 


it to run through the coffer dam which 
caused the unanticipated use of a crane 
and more chain saws and hand labor af 
(Tr. 26-84). = 
With respect to the ee indie 
dent, Mr. Levi Patton’s testimony i is 
summarized as follows: : . 
That on or about April 19, 1974, hia 


was experienced because of a little dam 
that had been built by another contractor 


ucross. Glen Creek near the bridge on 
Highway .183,. ‘presumably to ‘provide 


water for trucks; that clearing, work had 


been going on in the area below this dam . — 


for about 10 days, when. somebody 
breached the dam causing water to flood 
the working area; that this prevented. the. 
normal functioning of the bulldozers so. 
that a crane was required which was — 
more costly to operate (Tr. 84-43). 7 
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His ‘general testimony regarding 


tthe third incident wast 


"That about April 28, 29, 1974, it ‘ae 
Jraining and rained so hard that he got. 


this crew out of bed at the motel where 
they were staying at about 1 :00 a.m. 
that to prevent the equipment from being 


ruined, they went to the working area and. 


moved the equipment to higher ground; 


that “the coffer dam. just. folded up,” 


and “it just flooded the whole country”; 
that the timber which had been piled in 


‘decks was knocked off the banks and car- 


ried. back over the. territory already 

gleared; that then “we had to go in there 

and. aan all that up’; and that then “all 

wwe did was work in mud and water” (Tr. 
43,44). 


His semaine testimony (Te. AA, | 


: 45) was as follows: 


a (By Mr. “Branscum) “Wait just: FT 
minute. now. “What caused the flooding? 
You. say that there was a diversion pipe 
‘in the: ‘Coffer Dam; is that correct? 

A It was on account of. this heavy rain 
sip above coming down and all, the creek. 

Q Did anything happen at. the Coffer 


Dam that caused the fiooding to increase? . 
A Yes, it couldn’t take the water, you 


‘know. It folded up there. 
. Q What folded. up? 


A The pipe that drained all the water. | 


QO. Okay. 

THE COURT: When you say “folded 

up,” do you mean it was blocked? It was 

mee | 7 
THH WITNESS: Yes, sir. 
THH COURT: Or what? | 


THE WITNESS: Yes, sir, ane knocked 


‘{t out to the side, | 

THE COURT: Was this made of some 
‘4zind of metal, this pipe? . 

THR Wi TNHSS: Yes, sir, sheet metal. 


THE COURT: And you say it folded, 


and that blocked the water from going 
| ‘through? 

THH WITNESS: Yes, sir, 

THE COURT: I see. 


Later on, at page 47, the’ biahaceiet 
contains the following testimony : 


THE COURT: ‘What - was. i Misia 


if you know, of that pipe roughly? | 
THE Wi TNESS: Your Honor, I never 
aid, you know, measure the pipe. Of 


course that was-out.of: my: contract, ‘you 


know. 

THE COURD: ‘Did you see it? 
THE WITNESS: Yes, sir, - . 
THE COURT: What would. ‘you estie 

mate the diameter? © . 

THE WITNESS: I was estimating it , 

to be ground 7 foot Caner 


_ me oo Pa tgs 
Q (By Mr. Branscum) Now, you say 

that. the rain and flood, the heavy rain 

buckled the pipe, and it Just. collapsed ; 


, is that correct? 


A 'That’s correct. — ere 

Under - cross- -examination, ‘Mr | 
ise Patton: testified ‘substantially _ 
as follows:- oe ee _ 
That. under tie ees of the contract, ens 
had complete discretion - as to. type of 


equipment and number of men he: used} % 
that he and his son, Jimmy, looked over — 


the site prior to the contract award and 
‘that while looking over the creek, he said, 


“Well Jimmy, you know, dry like it is, _ 
why we can work most of it with dozers 


and cutter dozers and rakes, and that is 


what we figured on”; that he was advised. a3 
that he should coordinate his work with 
the other contractors in the area; that he 
did not know who breached the dam on 
Glen ‘Creek ; that. according to the con- - 
tract the. Government could not have 
forced him to complete the job ahead of 
the designated time; and that in clarifi- | 


-eation of his testimony on direct examina-- — 
, tion, he had intended to use a crane from: 


the beginning, but that the flooding re- 
guired getting a larger crane, the link 


‘belt crane (Tr. 58-58). 


Mr. Jimmy Patton's S. testimony on 
direct examination (Tr. ae) may 
be summarized as follows: 


‘That in the fall of 1978, ‘he looked: over 


the job site, just: the: clearing: areas, with’ 
a Mr. Albright, an i man for 7 
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another : contractor, did very little walk- 
ing, but drove the farm roads; that he 
observed that the land ‘was as dry as a 
bone—to me, it looked like it was a 
drought out here”; that Glen Creek and 
Otter Creek had very little water, just a 
trickle in them, just a pot bole here and 
there; that that was the only site visit he 
made before the bid; that the job was 
‘bid in two phases ; that phase 1 was below 
1,890 feet elevation, bid at $87,000, and 


_phase 2 was above 1,390 feet elevation, | 


bid at $80,000; that after being notified 
of the award, he made a second visit to 
the job site and noticed a diversion sys- 
tem and coffer dam being built with. a 
T-foot corrugated steel pipe that ran 
through the dam; that he commented to 
his dad that it was awful small and he 
was afraid it was going to give them a 
lot of problems; that he called this to the 
attention of the Bureau-by his letter of 
December 31, 1973 (Exh. D, AF-1) : that 
he visited the job two or three times after 
it commenced; that he observed the dirt 
dumping and sliding incident right after 
the wet condition occurred in early 
March, and noticed the blockage and pool- 
ing which caused saturation from a sub- 
_ surface standpoint ; that-he then arranged 
. for the large , link belt, 108 crane to re- 
place the small crane he was planning to 
use ;. that he recalled the breached dam 
incident on Gleu Creek and that after 
that, they used one crane and two log 
skidders in place of the bulldozers; that 
he did not visit the job immediately, but 
sometime after the large flood; that it 
had rained about 7 inches in 1 or 2 days: 


that the diversion system and coffer dam 


“wasn’t big enough to ¢arry the flow of 
water,” which is what he was alluding to 
in his letter of December 31; that he had 
_ figured probably they would need a 12- or 
15-foot diameter pipe; and that if there 
had been a 25-foot diversion pipe in this 
coffer dam “TI don’t think it on have 
took it.” 


The cross- aaininarion of. Mr. 


| Jimmy Patton (Tr. 112-119) pro- 
duced oe his eeu nONyS: 
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That he did read the contract and the 


Specifications prior to submitting his bid 


and remembers the provision concerning: 


- the investigation of the site advising bid- 


ders to visit the site and determine what. 
the conditions were; that during his in-- 

vestigation of the site, “I didn’t check the 
dam out at the time, but I looked the 
cleariug area over—that was the only 
part I was concerned about”; that he did 
not examine the dam constructor’ $ plans 
for diversion prior to submitting his bid 
and remembers that in the specifications 
he was advised that they were available 


in the project office; that he did not see 
the diversion pipe after it broke, but as- . 


sumed it collapsed or. buckled and 
twisted; and that it did not function— 
the water was not going out of it-—he- 
knew this—he did not personally see it 
himself, but his father did. 


The Government’s two witnesses _ 
were Phillip B. Lankford and 


Dewey W. Geary, Jr. Mr, Lankford 


had been employed by the Bureau 
of Reclamation (Bureau) for 35 
years at the time of the hearing. At 
that time, he was Chief of the Field 
Engineering Division, but Chief 
Inspector for the Bureau during” 
the M & P clearing job, Mr. Geary 


had been employed 17 years by the 


Bureau and was Project Construc- — 
tion Engineer for the Mountain 
Park Project during the perform- | 
ance of the clearing contract. He is: 
a registered Civil Engineer with a 
B.S. degree in Civil Engineering 
from the University of Iowa. 

The direct testimony of Mr. Lank-. 
ford (Tr. 122-128) may be summar-: 
ized as follows: 


‘That in the nertornente of his duties as: 


inspector, he visited the project about 
every 2 days; that he visited the dam site 
after the diversion pipe broke on April 30, 


1974, at which time he took a photograph: 


(Government Exhibit D) which is 2 pic- 
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faze: of ilie aowastnen ay eae of the p- 
stream diversion or coffer dam; that the 
picture was taken after the pipe broke 
and shows that the water was running 

through the pipe at full flow; that prior to 
flood, the pipe had been supported. by 
wooden towers between the upstream and 
_ downstream coffer dams ; ‘and that the 
_ towers: collapsed and the pipe broke, but 
the water ‘continued to flow through it 
and no additional ponding upstream from 
_ the upper diversion dam, where M & P 
was working, was created by the collapse. 


His cross- -examination (Ty, 128- 
157 ) brought forth the following 
testimony : 


. That the- éetinnes tock place at about 

4:00 a.m, during the morning of April. 30, 
1974; that the diversion pipe. was 72 
inches in diameter; 
tween the two coffer dams was about 200 
feet; less than a block; that the pipe per- 
mitted the water to flow just.as well after 


the collapse as before; that the dam con-. 


tractor designed the diversion pipe and 
the Government had recommended that 
its: size be a minimum of 6 feet; that the 
area immediately above the upper coffer 
dam had once been inundated by the old 
Snyder Dam, built in the 1930’s which had 
a top elevation of 1,370.1 feet, and was 


breached in 1972 so that the area where 


M & P was working “never did dry up” 
and contained only small growth, just 
weeds aud real fine brush, because it had 
been standing in water since the 1930's ; 
‘that he inspected that area in. response 
to M & P’s complaint regarding the dirt 


piling incident along Otter Creek, and _ 


that the: backup. of the water was in the 
confines of the creek banks extending up 
_ to where the creeks ran together ; that 


although some of the backup was prob- | 


ably caused by the dirt piles sliding off, 
he could not-tell that it was hampering 
the operations of M & P; that, except for 
correspondence between M & P and the 
Bureau, he was not aware of the cutting 

of the small dam near Highway 183, and 
in the course of his regular inspections 


that the distance be- | 


did not abaeiee any water in the mone 
ing area. | 


The antic cation of Mr. | 
Geary’s testimony adduced by direct 
examination (Tr. 157-180) were: — 


That the reason for dividing the M & P- 
clearing job into two phases was to mini- 
mize conflicts between the clearing of the — 
reservoir and the construction of Moun- | 
tain Park Dam; that the work under the 
clearing contract was completed within 
the specified times for both phases ; that 
it was anticipated by the Bureau that 
other contractors would be working in 
the area during the clearing contract and 
the prospective bidders were made 
aware of that fact by the specifications; 
that the dirt piling along Otter Creek 


was part of the diversion system plan ~ 


under the contract with the Mountain 


- Park-Dam contractor and the upstream 


portion along the banks was designated 7 
as a waste area for the dam contractor ; 


that, with respect to the Glen Creek inci- 
dent, he had given permission to the 


highway relocation contractor, Cornell 
Construction, to build a small earthen 
dike in Glen Creek in 1972 or 1978 for 
construction purposes ; that it was 8 feet 
high and about 30 feet across within the 
creek channel; that about a month later, 
some heavy rains washed out the dam 
down to a couple of. feet, down to the | 
channel, aud the contractor made no at- 
tempt to rebuild it; that this dam had — 
washed out more than a year before the _ 
bids were made for the clearing project ; 

that he was not aware of the preach of 


-the small dam that remained of which 
MM & P complained, or’ who may have 


preached it; that the specifications for 
the construction of Mountain Park Dam 
required the dam contractor to submit 
a plan for the diversion of West Otter. 
Creek 5 that the plan as finally approved 
was made available to the bidders on the 
clearing project ;. that the collapse of the 
diversion pipe did not interfere with ap-_ 
pellant’s clearing operation ; that the _ 
dam contractor suffered the real loss aS — 
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a result of ‘ne breaking; that as ioe 
was constructed in 20-foot sections and 
did not actually break, but rather caine 
_ apart at the joints held together by 1-foot 
bands; that there was no blockage in the 
- Pine that went through the coffer dam : 
that the breaking of the pipe had nothing 
to do with the upstream reservoir; that 


the system continued to. function as it. 
was: ‘designed ;. and. that the Government — 


_ did not intentionally, or otherwise, inter- 
fere with, appellant’s clearing operation. 

"Phe testimony, in general, de- 
siloned by the cross- examination of 
Mr. Geary (Tr. 180-202) was: 


That the big flood resulted from a oy: 


heayy rain—about 7 inches in 2 days; 
that although all that much rain is ab- 
normal, it is not really unusual for that 


area to be dry for a year then get tre- 


mendous rain‘at one period; that: the di- 


version pipe in the coffer dam was not | 


too -small—it was only supposed to carry 
the normal flow and not the flood water; 
that had the pipe been 12 or 15 feet in 


diameter, there would have been less_ 


flooding above the coffer dam; that had 


M & P looked at the plans and specifica-~ | 


tions for the approved diversion plan, 
they certainly would have known that the 
area stood the chance of being inundated 
during heavy rains; that he did not see 
the sliding of the dirt which had been 
piled up along the creek as a problem 
since the area was not flooded and the 
water was down in the channel itself ; 
that the dam contractor was required to 
keep the elevation above the coffer dam 
at the 1,365-foot elevation only. during 
normal flows; that during a flood situa- 
. tion, he had no coutrol over it, and the 
rainfall and time factors determined the 
receding;-and that the dam contractor 
had the choice of taking the 6-foot pipe 


and a higher coffer dam or a et a pipe 


and lower coffer dam. — 

| ‘The substance: of his redirect ex- 
‘amination enon, (Tr. B02 204) 
was? : | 
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‘That the problems the clearing acbacion - 


had with the high water were problems — 
which. were: to be anticipated. from ‘the 
specifications; that. the Bureau antici- 
pated the possibility of flooding by the — 
language in section 2.1.3 of the specifica- 
tions; that the flooding was not caused by 
the breaking of the pipe, but was a con- 
dition. caused ie the read rains. ge 


Analy ysis and Findings 


Both witnesses for the appellant 
admitted their failure to examine 
the diversion system: plans showing | 
the 6-foot diversion pipe as well as 
the designated waste area for piling 
dirt along the creek bank: The pho- | 
tograph taken of the 6-foot. pipe on 
Apr. 30, 1974, .as well as the testi- 


mony of the two Government wit- 


nesses conclusively indicate that Mr. 
Levi Patton was. apparently mis- 


taken j in his.conclusion that-the pipe 


was bent and buckled and blocked 
the water from flowing through the 
pipe. There was no persuasive evi- 
dence presented that suggested neg- 
ligent supervision or control over 
the pro} ject by the Government proj- 


ect engineers or any other Govern- 


ment personnel. The evidence is un- 
disputed that the major cause of the 
big flood was the heavy rains which 
occurred on or about Apr. 29 and 30, 
1974, It was also undisputed that 


the contractor here was not delayed | 
In the completion of the contract 
since the work was completed.and: 


accepted well within the specified | 

completion dates. 7 
Consequently, — based ‘upon the 

clear. preponderance of the evidence,. 

as indicated above. and. shown by: 
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“our yeview of ins entire. ‘record, we 


take the following findings of fact: 


1. That a reasonable - prebid site 
investigation. and examination of — 


the specifications for the clearing - 


contract and of the diversion sys- 


‘tem plans and specifications for the. 


-dam coustruction contract on the 
_ part. of the appellant would have 
-cisclosed the hazards and danger of 
the flooding which was: later -en- 
‘countered 3 

2. That.even though invited, along 
‘with other bidders, to do so, on 
lant’s personnel failed to examine 
the diversion system plans ap- 
“proved for the. dam construction 
-and gave only cursory attention to 
“specifications for the clearing. con- 
“tract ; 


~the performance of its clearing con- 
“tract. was not interfered with or 


impeded by any negligent act or 


-omission on the. part of any Bureau 


employee or other per sonnel of the 


‘Gove rnment; 
_ 4, That the: diversion. pipe run- 


ning through the upper coffer dam 
was not blocked. upon. the collapse _ 


-of the -wooden-tower... supporting 
structure, but continued to function 


cas it was designed to function by — 


-allowing the water to flow through 
‘it to full capacity after the collapse; 
5. That any.increased costs, which 


ymay have been sustained by the ap- 


pellant, resulted from the heavy 
“rains and from: appellant’s own fail- 
cure to anticipate that the-area ‘in 


“which it. would be working — 
tbe PaeeEane to flooding; and s 


3. That the’ work of spongy: in 


6. That appellant’s claimed Ante 
ages were neither the result of neg- — 
_ligent supervision and contro] over _ 
‘the operations of the project nor of 
inadequately formulated plans or 
‘defective sp ecifications as alleged or 
inferred by the: complaint — | 

In Charles. T. Parker Construc- 
tion Co., IBCA-355 (Jan. 29 , 1964), 
CLAD, 6, at p. 10, 1964 BCA par. 
4017, at pages 19 799, and 19 5693, 
this Board stated : 

It is well settled by the courts and by 
opinions of this Board that where work 
is damaged before completion and accept. 


ance py an Act of God or by other forces” 
of nature, without the fault of either 


party, and in the absence of a contract — 
- provision shifting the risk of such a loss — 


to the Government, the contractor is ob- 
ligated to repair the damage at its own 
expenses. aa | 

In. Concrete Vonsicnon Corp. - 
- TBCA-432-3-64 (Nov. 10,1964), 71 _ 
ID. 420, 65-1 BCA par. 4, 520, this 
Board denied an appeal oF a road 


-eonstruction contractor who had 
claimed relief under the changed 
conditions clause of the standard 


construction contract. In the course 

of that opinion, we said: _ 
Neither the expression “subsurface or 

latent physical conditions at 


site’? * * * are apt methods of describ- | 
ing weather phenomena, such as heavy 


‘rain, high winds, or low atmospheric tem- 


perature. This has been recognized in the 
decided cases, which have consistently 


~ held that neither o£ the two. categories of 


changed conditions comprehends storms, 


SSee also Montgomery-Macri Co. & Western 
Lime Construction Co., Inc., IBCA-59. and 
IBCA~72 (June 28, 1963), 70 LD. 242 at 279 
and 339, 1963 BCA par, 8,819 at pages 19,023 
and 19,056, and the cases cited in footnote 40 
ranean : | 


the — 
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‘floods, or other forms of abnormal 
weather. 
P * ae 


- There is no showing that appellant be- 


fore bidding sought information as to. 
the time of year when the test holes were . 


driven, or that such information, if 
sought, would have been refused. In these 
-_cireumstances the risk that the test holes 
might have been driven during a nor- 
mally drier period of the year than the 
period consumed in contract performance 
was a risk that appellant assumed under 
Clause 18 of the contract, as quoted 
-above. | 


We said, in H he Contract- 
ing Corp., IBCA=5554-66 and 
IBCA-579-7-66 (Jan. 24, 1978), 75 
LD. 22, 68-1 BCA par. 6820, which 


also involved — poof mnienee of a 
clearing contract: “It is well settled 


that a changed condition of the 
second category does not exist if a 
reasonable pre-bid investigation 
- -would have disclosed the existence 


of the condition which is the sub- | 


| ject of the claim.” ee 


Pecision 


In this case, appellant has 
claimed increased costs resulting 
from a “differing site” or “changed” 
condition pursuant to the provisions 
of paragraph 4(a), General Pro- 
visions of the contract. That para- 


eraph places the compensable dif-— 


fering conditions into two categor- 
ies. Category (1) pertains to sub- 
surface or latent physical conditions 
at the site differing materially from 
those indicated in the contract. Cat- 
egory (2) deals with unknown 
physical conditions at the site, of an 
unusual nature, differing materially 
from those ordinarily encountered 
and generally recognized as inher- 
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ing in “work of the character pro- 


| vided for in the contract. 


Based upon the foreging analy "SIS 
of the evidence, findings of fact, 
and cited case authority, we con~ 


clude that appellant has failed to . 


show a changed condition under . 
either category. We hold, therefore, 
that appellant has not sustained its 


burden of proof establishing entitle- - 


ment to an equitable adjustment. 
_ Accordingly, the appeal is denied. 


Davin Doanz, 
Adminisirative Judge. 


WE CONCUR:! 


Wuiam F. McGraw, 
Chief Administrative J udge. 


G. Horeerr Pack woop, 


Administrative Judge. a 


R. GAIL TIBBETTS ET AL 


(43 IBLA 210 — 


Decided October 5, 1977 


Appeal from three decisions of the: 
Utah State Office, Bureau of Land 
Management, declaring various lode: 
mining claims null and void ab initio.. 
AD 49-78, 50-78, and 51-78. 


Affirmed in part, set aside and hear- | 
ing ordered in part. | 


1. Mining Claims: Generally_—Mining” 


Claims: Determination of Validity— 
Mining Claims: Location — Mining 
Claims: Relocation—Mining Claims: 
Withdrawn Land — - 
For the pur pose of Departmental adjudi- 


cation, an amended location is one made 
in furtherance of an earlier valid location,. 
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“while a relocation is one which is adverse 
‘to the prior location. 

2. Mining Claims: Generally—Mining 
Claims: Determination of Validity—- 
Mining Claims: Location—Mining 
Claims: Relocation—Mining Claims: 
“Withdrawn Land 


An amended focdtion: notice generally. re- 


lates back, where no adverse. rights have 
intervened, to the date of the original 


location. To the extent, however, that an 
amended location merely furthers rights 


acquired by.a valid subsisting location 


and does not embrace additional or new 


Jand, withdrawal of land subject to exist- 
ing rights will not prevent the amended 
Jocation from relating back to the original 


Jocation. 


3. Federal Land Policy and Mariage. 


ment Act of 1976: Recordation of 


Claims and: Abandonment— 
Claims: : 


‘Mining. 
Mining 
Claims: Determination of Validity— 
Mining. Claims: Location—Mining 
Claims: Recordation—Mining Claims: 
Relocation—Mining Claims:  With- 
. drawn Land—National Park Service: 
Generally — 


Since an amended notice merges with the 


original notice, the filing of the amended 
notice, for purposes of recordation under 


either sec. 8 of the Mining in the Parks 
Act, 90 Stat. 1342, 1843, 16 U.8.C. § 1907 
(1976), or sec. 314 of the Federal Land 


Policy and Management Act of 1976, 90 | 


Stat. 2744, 2769, 43 U.S.C. § 1744 (1978), 
‘together with such other information re- 
quired by the applicable regulations, con- 
stitutes compliance with the recording re- 
quirements of those Acts. 


4, Mining Claims: ‘Generally —Mining 2 
Claims: Determination of ‘Validity— : 


Mining. Claims: - Location—Mining 
Claims: Relocation—Mining Claims: 
‘Withdrawn Land 
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Except for claims held under 30 U.S.C. 


§ 38 (1976), a failure to record a mining 
claim as required. by state law, coupled. 


_ with a withdrawal of the land prior to | 
any curative action, invalidates the claim, » 


and- thus precludes subsequent amend- - 
meut of the claim. 


5. Mining Claims: Generally—Mining 


Claims: Determination of Validity— _ 


Mining Claims: Location—Mining 


Claims: Relocation—Mining Claims: e 


Wi ithdrawn Land 


An oral transfer of a mining claim, 
though contrary to the statute of frauds, 
- will not serve to invalidate the claim, and - 
a person subsequently seeking to record 


the claim will be afforded the opportunity 


to prove that the transfer actually 


occurred. 


6, Mining Claims: Generally—Mining 


Claims:° Determination of Validity— 
Location—Mining 
Claims: Relocation—Mining Claims: 
Withdrawn Land» 


| Where there are factual questions relat- 


ing.to. whether action taken Subsequent to 
a withdrawal is in the nature of: an 


amendment or whether it: constitutes a 


relocation, the mineral. claimant will be 


granted the opportunity to show that the 


Subsequent action was a . permissible 
amendiment, | 


APPEARANCES: R. Gail Tibbetts and 
aay ee BIO: sese. 


. OPINION BY | 
ADMINISTRATIVE JUDGE 
| BURSKI . 

INTERIOR BOARD OF 

_ LAND APPEALS 
R. Gail Tibbetts appeals ) from 
three decisions of the Utah State 
Office, Bureau of Land Management 


(BLM), each dated Aug. 28, 1978, 
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declaring various lode mining 


claims null and void ab initio. Ray 
‘Tibbetts appeals from one of these 


decisions, AD-51-78. The State Of: 
-. fice decisions recited that the various 


groups of claims had been located 
on Mar. 3, 1974, May 20, 1974, and 
Feb, 1, 1975. ‘The decisions: noted, 


however, 
- located upon land which had been 


included in the Glen Canyon Na- 


tional Recreation Area by the Act 
of Got. 27, 1972, P.L. 92-593, 86 


Stat. 1311, and had been placed 


under the administration of the Na- 


tional Park Service. The decisions. . 


also noted that the Act had with- 
drawn the land from location, entry, 
and patent under the mining laws. 


The State Office: held. that since 


the claims were located after the 


“passage of the Act withdrawing the 
Jand, the claims were null and void 
ab initio. The decisions recognized 


appellants’ assertion that the loca- 


| “tions were meant to be amended lo- 
cations of earlier claims, but pointed 


> out that nothing on the-various loca- 


ton notices indicated that they were 
amendatory to prior locations. 


[1] While a number of depart- 


sae federal, andstate court de- 


cisions have attempted to draw & 
distinction between relocation of a. 


former claim and an amended Ioca- 
tion of such a claim, it is clear that 
nothing approaching uniformity 
has resulted. This confuston is 
understandable since it finds its ger- 


mination in the 1872 Mining Act, 


itself. Sec, 5 of the Mining Act, as 
amended, 30° USL. §28 (1976) 


. ihe specific: claims dnvolved are set out 
- pubsequently in the text of this opintén, 
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that, the clains- were 


188 TT. 


contains the only reference. to- 
relocation : 


On each claim located ghee the 10th ae 
of May 1872, and until a patent has been 
issued therefor, not less than $100 worth: 
of labor shall be performed or improve- 
ments made during each year, * * * 
[Aqjnd upon a failure to comply with: 
these conditions, the claim or mine uporm 
which such . failure occurred shall be: _ 


‘open - to relocation in the same manner 


as if uo location of the same had ever — 
been made, provided that the original lo- 


cators, their heits, assigns, or legal rep- 


resentatives, have not resumed work upon: — 
the claim after failure and before such 


. location. [Italics added. }. 
‘There was nO eotercnce 3 in n the origi- 


nal mining law of the United Ststeg 
to an “amended” location, The term 


; “amended notice of. location” was 


used in ‘sec. 1 of the Act of Aug. a 
1958, 80 U.S.C. § 501 (a) (1976) an 


‘in sec. 1 of the Act of Aug. 13,19 


30 U.S. C. §521(a) (1976) felting 
to mining claims originally located . 


‘on lands which were embraced’ by 


either a mineral lease. or a.mineral 


lease application, The. term, how- 


ever, was not defined. It is in no 
small part due to this omission that 
the subsequent history of mining 


law adjudication has been mired in— 
a seemingly endless sea of contra- 
dictory statements, 


“The difficulty arose virtually im- 
mediately as a number of states 
passed: Jaws which “permitted 
amended and additional certificates 


of location, See Tonopah. & Salt 
Lake Mining Jo. v. Tonopah Nin- 
ing Co., 195 F. 389 (C.C.D. Nev. 
~ 1908}. This was necessitated by the 
fact. that: it -was not unusual for the 
“original notice of location to con- 


tain various minor defeets, particu- 


38} 


ie as fagarda the: stial physical 
location of the claim. Thus as early 
as 1885 the Federal courts recog- 
nized the right’ of the mineral loca- 
tor to amend his location. See 
McEvoy Ve Hyman, 25 F, 596 


(6. C.D. Colo. 1885). It is interest= 


ing to note that at this ear iy date, 


the court recognized, in interpr et- 


“ing the Colorado statute authorizing 
| amended locations, that “(i]t is per- 
haps un. fortunate that. the question 


of amending a certificate and of 


changing the boundaries of claim, 
which amounts to 4 relocation, 
‘should be expressed in general terms 
relating g to beth subjects, and i in one 
section of the law.” Jd. at 599-600. 
The court continued noting that the 
right of correction of the certificate 
‘of location ‘had been recognized in- 


dependently ‘of statutes expressly — 


authorizing : amendments to certif- 
cates. Seetlso Fred B. Ortman, 52 

L.D. 487, £71 (1928). Moreover, the 
ae ‘opined that the. proviso of the 
stattite limiting its relation back to 
those situations in which no inter- 


ening rights. had been initiated re- 


‘ferred - to - the situation -where the 


boundaries. of | the. claim. were 
‘changed, ie. a relocation, and not 


-to the simendment. of a certificate of 
‘location. . Accord, Hagerman v. 
“Thompson, 68 Wyo. 515, 235 P.od 


50,56. (1951) ;. Wichols v. Ora Ta- 


f ‘home. ‘Mining Co., 62 Nev. 343, 151 


. ‘Pid! 615, 625. (1944). See also 
Brattivin Contnactore [ne., 387 ee | 


'938' (1978). - 

Similarly, i in a case. styled: Toi Wik 0. 
Teller, 26 LD. 484 (1898), the De- 
fe held that an amended lo- 
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‘cation, permitted by Colorado State 


No. 


Bal 


ne 


law was “made j in furtherance of the 


original location and for the pur- 


pose of giving additional strength — 


or territorial effect thereto, while [a 


relocation ].is a new and independ- — 


ent location which can only be made | 


where the original location and all 


rights thereunder have beén lost by _ 


failure to make the necessary annual 7 
expenditure,’ ” Td. at 4.86. 7 
A relocation is, by the terms | 


of the statute, adverse to the orig-_ 
inal location, beitig permissible only 
where there has been a failure 


by the original locator to per- 


form assessment work. See Burke ~ 
ve Southern Pacific EAR. Co., 234. 
US. 669, 698 
Meagher, 104 U.S. (14 Otto) 279, 
284 (1881) ; State of South Dakota 


(1914) +. Belle: ¥: 


v. Madill, 53 I.D. 195, 200 (1980). 


‘Thus, ‘unlike: an sinended location 


for which credit maybe obtained for 


expenditures made on behalf of the 


original location ‘(see Tam v. Story, 
21 L.D. 440, 448-44 (1895)), moneys 


‘spent in the development of an orig- 
inal claim may not be applied to-a 


relocated claim: to fulfill the statu- 
tory requirement that $500: be ex- 


pended on development prior to ea 


issuance of patent. See Tough Nut. 
2. ané Other Lode “Vining 7 
Claims, 36 L.D. 9 (1907) ; Yankee 


Lode: Claim, 30°L.D: 289 (1900). A 
er itical question, a and one crucial te 


this case, is whether: and'in what cir-_ 
cumstances an. amended Joeation re- | 


lates back: te the date of Hic i 
locati om. 


For the purposes of this dedision, 


“we will define an- “amended” ‘Toca- | 


tion BS: & location: which i is ‘made i Ime 


- furtherance of an earlier valid loca- | 
tion and which may or may not take | 


in different or additional ground. 


The term “relocation” will be lim- 
ited to those situations in which the. 


subsequent location is adverse to the 
original location? _ 
[2] It will be seen that gener ally 


an amended location relates back, 


where no adverse rights have inter- 
pened, to the date of the original 
| location: See Morrison, Mining 
| Rights, 16th.ed. (1936), at 159-163. 


‘Thus, in Bunker Hill & Sullivan 


Mining & Concentrating Co. v. Em- 
pire State-ldaho Mining & Develop- 
ment Co., 184 F. 268 (1903), the Cir- 


cuit Court for the District of Idaho | 


— noted: “It has long been held that a 
- mining location may be amended 
without the forfeiture of any rights 


acquired by the original location, ea- 
cept such as .are inconsistent with . 


the amendment, but new rights can- 
not be added which are inconsistent 
with. those acquired by other loca- 
tions made between. the dates of the 


original and the amended location.” 
Id. at 270, Additionally, there are 


certain circumstances in which an 
amended location notice will relate 
back to the date of the original no- 
tice even in the face of intervening 
adverse claims. Thus, it has been 


held that if the amended notice is — 


made to cure obvious defects in the 
original notice without including 
- any new grounds, it will relate back 
to the original notwithstanding i in- 


2No ee will be made’ to reconcile the 
_ terminology used herein with all prior Depart- 
mental decisions for the simple reason that 
they are virtually irreconcilable: See generally 
G. Reeves, Amendment v. Relocation, 14 Rocky 
; Mt. Min. Law Inst. 207 (1968). 
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tervening ioeations 
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M cRvoy V. 
Hyman, supra; Gobert v. Butter- 
field, 28 Cal. App. 1, 186 P. 516 
(1918) ; Bergquist v. West Virginia- 


Wyoming Copper Co., 18 Wyo. 270, 
- 108-P. 673, 677-78 (1910). 


While the Bunker Hill case notes 
that the amended location relates 
back to the extent it is not Inconsist- 
ent with the intervening rights of 
others, it must be remembered that 
if the original claim was valid and 
was rane ter in conformance 
with the law, the land embraced by 
the claim would not be open to the 
initiation of adverse rights ( Farrell 
vy. Lockhart, 210 U.S. 142 (1908) ), 
and thus an amendment would. of 
necessity relate back, provided no 
new land.was included in the 
amendment. See generally Waskey 
v. Hammer, 223 U.S. 85. (1912); 
Atherley v. Bullion M onarch Ura- 
nium Co.,8 Utah 2d 362, 335 P 2Qd 


AW (1959). No amended. location is 


possible, however, if the or iginal lo- 
cation was void. See Brown v. ah 
ney, 201 U.S. 184, 191 (1906). A 

void claim would be one in which a 
locator has failed to comply with a 
material statutory requirement. 


Ff lynn v. Vevelstad, 119 F. Supp. 93 


(D. Alaska 1954), aff'd, 230 Fad 
695 (9th Cir. 1956). | 

There is no doubt that withdrawal 
of land from mineral entry consti- 


‘tutes such an appropriation of the 


land as to prevent the initiation of 
new rights. See Mark. W. Boone, 33 


IBLA 82 (1977); Lyman B. Crane, 


68 LD. 190, 194 (1961) ; James M, 
Wells, A-28549 (Feb. 10, 1961); 


United States. Phosphaté Co., 48 
L.D. 232° (1914): But to the extent 


58B.) ej. 


eee fii ae 


that. the Htacnded’ Yoestion: “pickle 


- furthers rights, acquired, by. a valid 
subsisting location, withdrawal of 


land, subjc ect to. existing, rights” will 


not, prevent the. amended location. 
Tt should be. euiiphasized, however, 
that ‘the | orig ginal’ claim . must have 
been valid, and not ‘voidable, i in ‘this 
situation, While. it, Is true that, x 


a a miineral claimant 3 in possession thd 


working” ‘the’ ‘élaim’ against: the’ at- 


tempts’ ‘of another claitnant: ‘to enter 
upon the land and maké'a discovery, | 


such’ presumption ‘does’ not. ‘arise 
against the ‘United States: B rattan 


Contractors, Ine, supra at 238; ‘and 


cases cited. ‘See it ouch Vv. ‘J 08," 79; F. 
‘Supp. 6,10 (SD: Cal. “i94) apd, 


171 °F. Od O1L (9th ‘Cir.* 1948. By 3 


bianmnpnd ‘the’ laid, ‘the’ United 


| ae new “glaiins ‘and-also: pisventad the | 
curing ‘of ° Substantive defects: in | 


po } 


other elaims. a 

Thus,’ Wwe: hold: that to the extent 
that an ‘amended: location, 16. “one 
made in furtherance of an ‘original 
location, merely changes 4. ‘notice of 
Jocation’ without attempting to-en- 


‘Targe the’ tights’ appurtenant. ‘to ‘the | 


original. Jocation, such amended lo- 
cation relates back: to the. original. 


‘Examples, of. such ‘amended | loca- 
tions. would be a. change inthename ~ 
of the. élaim: (Butte. Consolidated 
Mining: Co. Ve. Barker, 35 Mont. 32%, : 


8 We are aware. that placer, claimants “have, 
in certain instances, . been. “required, both , to 
obtain new Jand and relinquish land originally 
claimed | in. order to. conform the. claim to, an 


official survey. Inasmuch ag that. fact. situation. 


is not presented herein, we: “need not. determine 
whether, in. these circumstances, the inclusion 
of new Jand ‘operates: as an exception to the. 
‘general rule. © ‘ ae tee ee a 


305-102-792 


oad 
Fae 


g 1744 “(1978), t 
other. itifoviiation 3 as is required- by 
the: applicable regulations, would 


‘Federal « 
‘since :the two:-notices ‘must.-be con- 
Strued . togethér.4:: 
Lhompson,. supra; Bergquist :v. 
West. Virginia:Wyoming: Copper 
Go, supra; Giberson v..Fuelumme - 
Copper Mining Co.,.41. Mont, 396, | 
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89 P. 302, apd on rehearing, a0 P, - 
17 (1907);  Seymotr Vik isher, 16 
Colo." 188, 27° P.* 240 ° (1891) )} the - 
exclusion, of. excess acreage SO. ‘long 


as. the ‘original: discovery’ point. is 


| peated (see Waskey ‘v. Hammer, 


Supra), anda change it the record 


owners ‘of ‘a ¢laim ‘where™ “such 
| change” is reflective : of an- existing 


‘fact. (Onsted, States v: ‘Consolidated 
Mines’ & Smelting _ 08.) “455° F.2d 


482, 441 (9th Cire 1971); ‘ Lhomp- 
SON V. Spray, 72 tye 528, V4 P. 182 
(1887) ). ek See. 


[38]. Finally, we would Boia Gut 


that if: an amended claim’ had: been 


filed, the.tecording of such amended : 


élaim under sé0.°8 of: the’ J “Mining 


in’ the. Parks ‘Act, 90° Stat. 1842, 
1343, 16 US.Ce “$1907 (1976),: or 


‘under see. 314 of the Federal Land | 
‘Poli¢y. and! ‘Management: “Act of 


1976; 90 ‘Stat: 2744, 2769, 43; US.G. 
together With such 


constitute © ‘compliance. -with ” thé 
recording . requirements 


Hagerman . LVs 


-4We note - that. 36 CER. 9.5. requirés: that 
various. documentation, including the. date of 
amendments and relocations, be filed on “or 


before: Sept: 28,1977. A. letter: ‘from: the 


Assistant: -to the. -Regional . Director, Rocky 


“Mountain Region; ‘National ‘Park ‘Service, td" 
the Utah State Director; BLM, :stated :. 


. ‘“Phese 

mining claim locations were recorded. * Bids in 
accordance-with the provisions. of. [the Mining 
inthe Parks Act].” We will, .therefore, as- 


‘sume..for the purposes of this. decision. that 


the appellants have otherwise complied. with 


. the recordation requirements of. she Mining: in 


the Parks Act. 


2 Ste : 


109: Pp. 974. (1910); Duncan.v. Ful- 
ton, 15°Colo. 140, 61 .P. 244. (1900). 

Turning to the facts of the appeal 
before us, we note that the State of 
Utah, unlike many other Western 
States, does not have a specific 
_. statute . permitting | or regulatmg 


. amended locations. ‘Fhe Supreme 


Court of Dtah, however, has recog- 
nized the right of locators to amend. 
See ‘Cranford v. Gibbs, 123 Utah 
447, 260'P. 24 870 (1953). 

The three State Office decisions 
sivalved separate groups of claims. 


"Phe -deeision in AD 49-7 8 involved: 


the Copperspur Nos. 1-42, 61-118, 
inclusive, situated variously in secs. 
“4,.11,-and:12, T. 29-S., R..16 E., 


Salt Lake meridian; secs. 26 and = 


35, T. 28 $5 R. ‘16 E., Salt Take 
meridian; sec. 31, T. 28 S., R. 
17%. Salt Lake meridian ; ‘and secs. 
5, 6, ae: ad 29 -S., R. 17 E., Salt 
Lake meridian. The decision in AD 


28-48, 61, 63, 65, 67, 69, 71,73, 75, 


87,79, 81-100, 103-120, inclusive, all 


situated -in-T. 36-S., R. 8 E., Salt 
Lake meridian. The decision in AD 
51-78. involved the RG Nos. 101-126, 
131-166, and 183-200, inclusive, all 
located in-T. 86 S., R. 7 E., Salt 
Lake meridian. Appellants aver-that 


all of these. ‘were amended: locations 


of. prior. existing: claims; we will 
examine each group separately. 
~The: Copperspur croup was. re- 


‘corded on June 13, 1974. The loca- . 


tion’ certificates * recited that they 


~SWhile we will’ employ the term “location” 
notices, we do. not mean to imply that these 
documents. were ‘not “amended location” 
notices. As we will explain,* infra, we do not 
_. here decide whether these: ere in fact, new 
_. loeation notices. 
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had. beam located on May 20, 1974, 
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by R. Gail Tibbetts and one George 
Addison. The Copperspur Nos. 1- 
42, and 61-84, inclusive, overlie a | 
group of claims known<as the “Or- 
ange Claim Group.” The Copper- 
spur Nos. 85-118, inclusive, overlie 


-a group of claims identified asthe 


“Original ‘Tibbetts’ ‘Claims. ”° The 

Orange Claim: Group was located i in | 
May “1955, alternatively: by Robert 
G. Park and William J. J ones. The 


Original “Fibbetts” Claims were lo- m2 


cated in 1951 by Fred Frazier, Har- 
old Provonsha, and Bill: ‘Tibbetts. 
Bill Tibbetts was the father of the 
appellants. Appellants contend that 


_ all interests .in these. claims . were 

verbally transferred to Bill Tib-. 
- betts, who«in turn. verbally trans- 
| ferred all of the claims, i in. 1969, to 


R. Gail Tibbetts. . 
The Jean group was recorded on 
Apr..2, 1974. The location certifi-. 


50-78 involvéd the Jean Nos.. 7-26, .:.cates. anced: ‘that. they. had. been 
located on Mar. 8,:1974, by R. Gail 


'Tibbetts-and. the Minerale Reeovery 


Co. These claims were apparently 


- subsequently transferred tothe Blue 
_ Eagle Mining Go., by. a mining lease 


and option executed i in August . 1977. 
The Jean group. overlie . various 
claims identified as the Colt Nos. 1- 


27, inclusive; the Circle “M” Nos. 
-1;38,.5,.9, 1-17, inélusive;the Circle — 


Pg: Nos. 1-20, inclusive; the Circle 
“Y? Nos, 1-20, ‘inclusive: ‘and the | 


Circle “7 Nog: 1-20, anchisive. 7 The 


8 Because. of. the multiplicity of. claim names, 
we will use the. terms. “Orange Claim Group” 
and “Original. “Tibbetts? * Claims” since they _ 
were referred to as such’ in: appellants’ ‘sub- 
missions to the Department.. 

7 Certain. Jean claims overlie certain Circle 
ae claims which 1 are not, the ey of this 


ates Oana den ee 


BR) 


Colt claims. were Yochted i in 1 1966 anil 
| 1967. “The various “Circle claims, 
“with the exception, of the Circle. “uM” 
| ‘group, were located in 1967.R: Gail 
Tibbetts: was ‘Go- ‘locator’ ofall of the 


claims’ located” in| 1966" “and: ‘1967. 


Various - “other ° “parties, “however, 
| were “co-locators” ‘of ‘all “of” ‘thiése 
claims ‘as “well: ‘The Circle Heyy 


: | group. Was apparently located by’ an 


individual named, Wilcox in 1954, 
Moréover, it, appears ‘that the Je: ean 
Nos: 796, ‘inclusive; do’ ‘not merely 


overlie” ‘prior claiinis; ‘yather, “they : 


apparently enconipass various parts 


of individtial Cirele’ “Ms elatiis and | 
other paris of the’ ‘Cirele' yee claims 3 


Nos, nie and gi: Appellants’ ‘contend 
that, 3 in 1969, , through certain verbal 
mesnie conveyarices, ‘R. Gail Tibbetts 
and, Mineral Resources, Co. acquired 
| all. ‘the interests. oe. _ the,” other 
Locators, eee , | 

‘The RG, group | was : recorded on 
Feb. 20, 1975. The: location certifi: 
cates recited. that. they- had been lo» 


cated on F eb. 1, 1975,: by. Ray. Tib- | 


betts. and, “Rs, ‘Gail, Tibbetts, These 


claims were. also. apparently trans: 
ferred to:-the Blue Kagle’ Mining. 


Co. by- B. mining lease. and. option: 
executed. in. 1977,;'Fhe: RG. claims: 
overlie various: eléims identified: as 
the..Choprock' : Nos, 501-549, 574 
595, atid 600=607,-and the. Chet Nos. 


bi and 2 ‘These: claims: were ‘located- 


in semua by cane props of to~ 





rere 


8 We. have ‘also. ead, unable . 40 fina any. 
copies ‘of the’ original location: ‘Hiotices for the 


Circle: “Mf. group:of claims, Adititionally, ‘there: 
is no Tecitation in Appellants’ Submissions. 
concerning’ ‘how “they Sorted: ae ‘to ‘hese. 
Claims); 2 68. peasy Bates gt ae BES Rte ree 


® See a. 14, infra,” a ae 5 eee ou jncuaess 
"HO Slee’ D8, eupra, Ee Ens 


o Ry gGATh TIBBETS: ER vALeys, pcre 
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locators, s gome of which included R. 
Gail” ‘Tibbetts, Apparently, - “the 
Choprock ‘Nos. . B74-BOB were, never 
recorded. The’ RG “Nos. 
overlie’ these: ‘claims. “Additionally, 


“131-159 


the Choprock, No. 583 and the Chet 


Nov1 covered thé, same sround. Ap- 


pellants, contend that, all co-loéators 
verbally transferred ‘their interests 
in. these claims to ‘them i in 1969.” 
TAL ‘Thete exist a: few, subsidiaty 
issues ‘with which ' we will deal: prior | 


. to ‘the exdmination of the r main issue 


involved’ § in this appeal. ‘We noted, 
sup ‘a, that the, Choptocl. ‘Nos. BTL 


595, “inclusive, , were Apparently 





“never” ‘recorded. “The” “applicable 


Utah s statute provides: ee mee 


Within, thirty days after the date: ‘of post. 
ing fhe. location notice upon: the laim, the 
locator or ‘locators, or his, or their assigns, 
must “file. fox: ‘Tetord “an the “Office: of ‘the 


-¢ounty’ ‘recorder: of: ‘the. county: int ‘which 


such..claim ‘is.  Sitnated Br Substantial “One 
of such Rotice. of location. en 


Utah Code. Aun. (1958) Aad 
In Atherley ve “Bullion Mt biaxin 


u raniiim C6., supra, the Utah. Su: 
premeé’ ‘Court ‘held that’ the: ‘failure — 


to record:'a “notice” ‘of: ‘Yelocation, 


thérein:: ‘termed an “amerided- loca= 


tion,” didi not: work 9: forfeiture’ of 


the latin, The coutt’ held that “title” 
toa mining claim is**'*'* initiated, 
by: discovery: and: segregation’ ‘both’ 
of:-which:.. requirements. ‘were per- 
formed in. this ‘case. ‘An. éstiite im-. 
mediately vested: and: the. Utah law? 
does not provide for a forfeiture 


for failure. to récord.””: 835 P20 at. 


74. As’ a. result, of. this. analysis,. the. 
court ruled that’ B ‘subsequent’ Toca’ 


ae Many’ OF. “the: ‘ocatiox notices’ ‘Show that!” 
various: -¢o-locators’: ‘Dames had! ‘peen® scratched: 


” out. 
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tor, with knowledge of the saga 


- .locator’s related claim, could not 


enter the land for the purpose of 
establishing a mining claim there- 
on. The court, however, expressly 
noted that this:rule-was not ap- 
plicable vis-a-vis the United States, 
citing Houck v. Jose, supra. — 

In conformity with this inter- 
pretation, we hold that while the 
failure to record the mining claim 


-. as required. by Utah Stite:law’ does 


not, in and of itself, render the 
claim invalid, the withdrawal of 
the premises by the United States, 
prior to any corrective action by 
the claimant, would serve to: nullify 


: the claim® The 1972. withdrawal 
_ thereby. invalidated the Choprock _ 
_” Nos574595;, inclusive: According-~ 


ly, the RG Nos. 131-152, inclusive, 


which were allegedly based on the 
Choprock Nos. 574-595, were null 
and void' ab: initio, since: they were 


either located when the land was 
withdrawn or, if. deemed to -be 
‘amended locations, sought to: amend 
claims which were already void. 
[5] ‘The next question. which. we 
must consider: relates to the fact that 


all of the transfers. to” appellants 
were verbal. Under: Utah: law;: the: . 


right to.a.mining claim is an inter- 


est in real property, which may pass: 


by deed. Lavagnino v. Uhiig;. 26 
Utah 1,°71 P. 1046, 1051 (1908), 


— aff'd,198°U.S. 443: (1905). Moreover; 
the Utah Supreme Court has. spe-- 


2 The period: of time-for holding: property: 
by adverse possession under. Utah law ‘is 7 
years. Utah: Code Ann: T8-12-5' et geq. (1953). 


Therefore, appellants: could: not lave initiated : 
a claim under’ 30 U.S.C. $38 (1976) prior to- 


the effective date’of: the withdrawal.Cf: United 


. States-.vs. Guzman, 18: IBLA: LOB}: -81. AD: eae 
| | ..., tion notice. Since the. United ‘States 


(1974 
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sificaly: held that the statute of 
frauds applies to.an interest in a 
mining claim. Woolley v. Wycoff, 2 
Utah 2d 329, 273 P.2d 181, 183 
(1954). The Utah statute of frauds 
contains .a provision. that certain 


transactions which are required .by 


the statute to be committed to writ- 
ing. are void if they are not. Trans- 
fer of real estate, except.by an agent, 
is not listed therein. See Utah Code 


- Ann, ( 1953) . 25-54. The question, 


therefore, is whether the failure to 
commit to writing an alleged trans- 
fer of a mining claim from the orig- 
inal locators and: co-locators neces- 
sarily nullifies an.amended location. 


| We do not believe that it does. 


“The statute of frauds.is intended 


» for’the benefit: of the'parties‘to an = 


unwritten . agreement “being. de- 
signed to enable parties to certain © 
types of transactions to escape lia- 
bilities and duties assumed orally 
but not in writing. ” Mustard v. 
United States, 155 F. Supp. 325, B32 
(Ct. Cl. 1957). For’ this reason, it 
has: been held: that. strangers to the 
agreement cannot plead the statute. 


Liwigston v. Thornley, 74 “Utah ; 


516, 280 P. 1042, 1045 (1929). Even - 
when: the statute. provides: that-an * ” 


agreement is void; the generali rule 


is that it is marély voidable at the 
option of a party to the agreement. 
See Ford Motor Co. v. Hotel’ Wood- 
ward. Co:,, a F. 625, 627-28. (2d: 
Cir 1921). ae = 

In light of as ae we: hold that 
the: fact that transfers of mining 
claims: are oral and’ not committed 
to writing does. not,: ispo: facto,.in- 
validate a subsequent’ amended loca- 


$38]. - 


is eae a. stranger to the s agree- 7 


ment, the fact. that the-agreement .. 
may ‘be. subj ect. to the statute of 


frauds should not be used to invali- 
| date the claim, This rule is in con- 
formity with another . well-estab- 
: lished rule i in. the. mining laws. that. 
the omission: of. a co-locator’s name 


inan amended. notice i is only subject - 
to the objection of the co-locator 
whose . name has: been - omitted. 13 


| pee & Salt Lake Mining Coa. 


Tonopah Mining Go., supra; 


° Thothpren V. Spray; supra. We also. . 


hold, however, that the failure to- 


commit a transfer of a mining claim 


to writing does give rise to a ques- 
tion of fact into which the Depart- 
ment may properly i inquire. 

[6] Thus, we. reach. the question — 
which is’ essential to this appeal: 


were the actions variously taken. in 


1974 and 1975 in the nature of 
“amended”. notices. of location, or 

were they relocations made after the — 

land had.been withdrawn? 


The -decision of the: State Office. 


noted that nothing on the face of the | 


notices for the Copperspur, Jean, 


and. RG claims indicated. that these 
“were amended notices or.even: reloca- 
tions, This i 1S: true. There j is no abso- 


lute requirement, however, that an _ 


‘amended location. or a relocation — 
state that: this i 1s its. ye see on its 
. face. | 


“amended” certificate need not.state — 


ie 3 We. would : note, However that. the. exclu- 
sion of. one .of eight. co-locators of an. associa- 
tion. placer claim. for: 160° acres,.. without ‘the 
‘substitution of an. additional co-locator, 


permits: the. Department: to: “properly. inquire. 
into the: existence. of: ‘a; discovery. ag. of. the, time 


of ‘the: amendment.. See, €.9% Untied, States; 3. 
Harenberg; 8: IBLA: AT (1973)... 


wR GATE: ‘TIBBETS. ET. AD. 
October 4, 1979. . 


The pons rule : is. that: an a 


the specific purpose. of the amend- — 
ment. See Tonopah & Sait. Lake . 
Mining Co.v. Tonopah Mining Co., 
supra at 397; Johnson v. Young, 18 
Colo. 625, 34 P. 173 (1893) Lpniaid 
on. Mines (1897) at §.398. We have | 
been unable, hewever, to aeoree 
‘any court case dealing with an al- 
leged. amended.certificate or location 
in which the’ documents do not, on - 
their face, indicate that they. are 
amended or additional: location no- 
tices. We fee] that while this omis- 
sion. does not. inevitably, lead to the . 
conclusion that no amended location 
‘was intended, it does properly. give 


‘rise to an inference that such. was 


not the mtent. See The Heirs of 
M. K: Hoarris,42 TBLA-44 (1979). 

In United States v. Consolidated — 
Mines & Smelting Co., supra, the 
‘Ninth’ Circuit. Court of Appeals 
noted that the appellant: : 


_[C}laimed ° that some of. ite: location 


notices were: actually. relocation notices. at 8 


This contention was dismissed by the De- 
‘partment with: the observation that relo- 
cation is necessarily. adverse. ‘to the inter- 
ests of prior locators. Thus, the Depart- — 
ment. concluded, Consolidated’s rights in 
‘its: mining. claims must date from: the 


“relocation” notices filed. after: the with- 


drawal. ‘This generalization -is’ correct 
only if the relocator Claims. ‘against, 
-rather ‘than.-through,- the prior locator. _ 
If a relocator claims ‘through the. prior 
‘locator, ordinarily the. relocation notice : 
“relates: ‘back. * il * The evidence before | 


‘the Department did not indicate whether eo 


Consolidated : ‘claimed: through: or against. 
_its :predecessors::'Thus, the Department's . 
generalization. -is ‘supported only by .an .. 
_ Mnjustifiable. assumption of fact. Accept- 
‘ing’ arguendo Consdlidated’s. status as a 
‘relocator, ‘hearings-would have: ‘been desir- 
-able:tomseertain:the. relationship:between 


‘Consoliqated’s:relocations;and prior: loca- 
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tion. made by. persons. through, whom Con- 


solidated Claimed.” 

Given ‘G disputed: issue of fact, ree 
were required’ -before «. the.. Department 
-eould::: declare. Consolidated’s:: claims . null 
: and, void. [Italics supplied. I 


455 F.2d 482, at 441, ; 


~ We believe that’ this _piessdent' is 
Applicable’ herein.’ A “number. of 
‘problems ‘have’ been ‘delineated 
‘above: First, ‘there is* a’ question 
‘whether appellants obtained title to 
the mining claims prior to the 1974 
locations. Second, there-is a question 


‘whether the 197 4- actions were in- » 
tended: to.be: amendments of the the. case files for such claims” ‘are 
hereby referred. to ‘the Hearings 
Division for. ‘the. assignment of an 
| Administrative Law J ridge who will 
conduct a hearing i inquiring into the 
matters set out i in. the text. The ap- 


avellea will, have. the burden of 


‘prior location, relocations, or new 
‘locations. These matters are best. de- 
‘termined at a hearing. . 

- We-also note that ee con- 


7 ne that, they relied. on the. advice 


of a. National Park Service em- 
ployee, one Harold. Ellingson, in 


their actions, particularly i in. the Lo 


ordation of the claims. It is axio- 
‘matic that regardless of the validity 
of the 1974. locations, nothing in the 
decision below. adversely. affected the 
| ‘prior locations. However, since: these 
“prior locations were not: recorded, 
‘they’ ‘would now be’ void under’ ses. 
8 of the. ‘Mining i in the Parks Act, 
90. Stat. 1848; 16. Uv, S. C. 38 1907 
pesinls 

The cipiaiietandass in sielith ae: 
“pel: will lie against: the Government 
“are ‘of a very limited nature. We do 
not now decide whether, if it could 
be proved: that: appellants were.mis- 
“Ted.as:.to' which’ claims: should: be 
‘Fecorded, estoppel ‘would lié héreiii, 
: Iti is sufficient to note that inasmuch 
"AS we are, referring the matter to the 
‘Hearings: Division: for-the: assign- 


‘tent ‘of- an® ‘Administiative - Law 
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Jean’: 
prior: claims. This:, raises. . a difficult: factual 


‘problem.. 


‘the Ey - 
NWA: for claim -B,..are amendedto: read, the 


NY NW%4 for claim. A, and the 8% NW for 
“elaim’ B. The inclusion in claim A’ of the NW% 


NT ‘OF: THE INTERIOR [86 LD 


Je udge, the hearing should include - 


we may ‘resolve any future question < 


without substantial factual “‘uncer- 


tainties. Insofar as,the testimony ‘ of 
Ellingson. would be critical to such 
| déterminations, we ‘request that pro- 
“vision be made for his appearance. 


Accordingly, purstiant. to the au- 


thority delegated tothe Board of 
Land Appeals. by the Secretary of 


the Interior, 43 OFR 4.1, the deci- | 


‘sions appéaled. from, are affirmed as. 


regards the RG Nos. 131-152; and 
set ‘aside, as to all. other claims, and 





ub In addition, we ioted. in. the. cox ‘that 
Nos. 7-20: ' ‘embrace’ ‘parts: {of ‘various 


If it was intended that - the Jean 
location notices ‘for ' those - “@laims © serve - “as: 


‘amended: notices. o£ location,- -they'- constitute, 


in effect, attempts to acquire new land vis-a-vis: 


‘the ‘earlier locations. As ‘an example, let us. 
assume that original claims A: and. B, each 


embrace. 80 acres, consisting. respectively of 
NW, for claim: A; and “the W% 


NW \4.and the inclusion in claim:B of the SH% 


NW. entails the acquisition of new land to 
‘those’ two claims. Sueh’ ihelusion is impermis- 
“sible: in the face of an. intervening; withdrawal 


of land. Thus, in our example, the NWY%NW% 
of claim A and the 8H% NW% of claim: B 


-would ‘be, null and: void ab: -{nitio.; Moreover, if 
the. only point of discovery in. claim A had 


been located in the’ SEY NW4-the exclusion 


‘of’ the discoyery : ‘point ; would - also: “invalidate 
‘the’ NEY 


NWue “See Waskey~ ‘v.* Hammer, 
supra. The record” ‘before’ us 19 ‘inadequate to 


“make the ‘factual determinations hecessary to 
“determine which’ portions, if ‘any, of ‘the Je ean 
“Nos: ‘7-20 may: “be valid. We therefore’ request 
‘that the “appellants ‘présent évidénce on this 
“point and: ‘that ‘the’ ‘Admninistrative | Law’ J judge 


determine this* ‘question initially. ~ 


ee ae Pe eee, eee ee 
538] aan Te ee ee ee th pee 


ee ee ie ego taree a ae HOES ea a 
* 
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showing that . 0 197! 4 er 197 5. o- 
cation notices: were : ‘amended. Joca- 


relocations. The: Judge: will issue an 
initial -decision:‘which may be -ap- 
pealed.. by sede patty: — 
ane masts 


a ‘AMES: ‘L. ae 
| Administrative JF Fudge. 


ae 


Tooncur: Ae 


1 oo ae 
ot pia. My vee? cna . 
paar fe 2 


Doveras E: Hiseraatns, * 
‘Administrative J udlge. ° | 


“ADMINISTRATIVE. FUDGE. Goss. 


| SONCURRING:! 


: ‘Th concur in ae maj jority analysis, 
except in two respects... 

ok submit. that the ference to ‘be 
drawn, from failure to designate an 


alleged amended, location notice. as 


“amended” should be. more limited. 
The inference that. there. was no, in- 
tent. to “ relocate” rather: than. to 
amend. should. apply. only. (1). awhere 


the locators on. the mew, document | 
are. not. the- same. or. successors to 
: those, on. the. prior. document, or ( 2) , 
where: there has been a, lapse 3 in re- 
Tf. ‘the | 


‘quired. assessment... work, . 
‘parties are not in privity, an adver- 
-sary relationship can be. presumed, 

at least tothe extent ‘of the differ- 
ences. Tt assessment work j is. not per 


without the 


POLI eg agteee iets ae raed = pha 
z ae eed cet : ie 


Res EL 


ost watt 
eitaden mee cee. Seas 


time-consuming, and ee un- 


necessary. Appellants‘havé ‘not-ap- 
tions’ rather: ‘than: new: locations: or 


plied for the 261 patents and ap~ 


. plication may never be made. BLM. 


is burdened with the implementa- 
tion of the Federal Land Policy andi 
‘Management, ‘Act of 1976, 43 U.S.C. 





_ 88.1 1701-82 ( 1976) and ‘other ‘mat- 
‘ters,. Therefore, i in. 1 ‘the. interest, “Of 





m inistrative : 





and 


| “economiy,. BLM should be given’ ‘au 


“thority” to” “chart “its “course. The 
“Board ‘should rule ‘that: the ‘dlaims 
are not to be declared void ab initio 
hearing . specified. 
Among the options available to 
-BLM ‘would: be the folowing? (¥) 
‘the: scheduling’ of the withdrawal 
hearing; (2) recognition * ‘of athe 
ater locations as amended locations 
of. claims - prior. to the withdrawal; 


_(3). reservation of. the: question.: of 
validity: of..the later: locations: as 
‘amendments: until a ‘later-timie”6r 
“until the question is precipitated as 


‘to’ parti¢ular claim’ ‘by an applica- 
tion for patent; and’ (4) review of 


the claims-te: determine whether 


any:contests.should-be*brought.and 
te. determine whether-sueh ai ‘contest 


| eould: be.any:-less:burdensome than 
the, hearing 0 on. the emithduawalt Bice 





formed, an abandonment by the lo- “sefancenten™™ 


| ‘eator and a “relocation” i is a b Dost 
bility. 


While L.concur that the “spaaitiea : 


: BLM decision: should be set aside, 


Bs would. Temand. to. ‘BLM, rather. 


“than to-the: ‘Hearings Division, ‘for 
| further: proceedings; ‘The contem- 
_ plated hearing could” prove" costly, 


“2 While I. ‘do! not: “‘meani® to? aiipty? ‘a. ‘ odintawt: 


en be-appropriate, neither, should: a contest . 
prior toa withdrawal hearing ’b be precluded ‘by 
the Board. One question concerns ‘the’ 99° ‘aims . 


in the Copperspur group, which . appellants 
Btate. were located on...May. 20,. 1974.5 B pre- 
liminary inquiry on this: matter would: seem 
appropriate. See United: ‘States.¥. ‘Zweifel, 11. 
-ABLA. 58, 80. I.D. 823. (1973), ‘sustained: aub 
noms . Roberts’ Wy: ‘Aforton, “§49-F. 8d 158°-(10th 
Cir. 1977), cert. .dented:sub. nom, Roberta v. 


binds 


rae: 434 Uv. 8. 834 (1877). 


are 


"SQUIRE BAKER 
rf TBSMA 279 
Decided October 26, 1979 


‘Appeal from a decision of Administra- 
tive Law Judge David Torbett dated 
‘June 1, 1979, vacating two cessation 
orders and one notice of violation 


issued by the Office of Surface Mining 


Reclamation and Enforcement pursu- 
ant to the Surface Mining Control and 
Reclamation Act of 1977 (Docket No. 
| : NX outa 


Affirmed, 


L ‘Surface. Mining Control and Recla- 
mation Act of 1977: Applicability: 
Generally | 
| Where excavation work has taken nlaes 
| and coal exposed, but no coal removed, 
and the landowner’s intent is to create 
homesites and’ not to remove coal unless 


‘permission ‘to do-so is received from the: 


_ ‘State, the Office of Surface Mining Rec- 
lamation and Enforcement lacks Jurisdic- 
tion over the land. 


APPEARANCES: Charles P, Gault, 


‘Esq., Office of the Field Solicitor, Knox- _ 


ville, ‘Tennessee; ‘Shelley D. Hayes, 
_ Esq., Office of the Solicitor, and Marcus 
P, McGraw, Esq., Assistant Solicitor 


for Enforcement, Office of the Solicitor, 


Washington, B.C, ‘for. appellant, the 
Office of Surface’ Mining: Reclamation 
-and Enforcement; John. T,. Aubrey, 
‘Esq., .» Manchester, Rentuaky, for r appel- 
lee, Squire: Baker. - | 


OPINION BY INTERIOR: 
“BOARD OF SURFACE ©: 


MINING AND REOLAMATION. 


APPEALS” 


DECISIONS OF -THE-. , DEPARTMENT. OF. THE. INTERIOR: 


"The Office of Surface Mining Rec- | 


[86 LD. 


lamation and-Enforcement (OSM) _ 
has:appealed from a.decision of Ad- 
ministrative Law Judge (ALJ) 
David Torbett. dated: June 1, 1979, 
vacating two. cessation orders and a 
notice of violation issued pursuant 
to the Surface Mining Control and 
Reclamation Act of 1977 (Act). 
On Nov. 8, 1978, two OSM in- 
spectors visited a site located in Clay | 
County, Kentucky. Following the 
inspection OSM. issued Notice of 
Violation No. 7 8-IT-10-9 and Cessa- 
tion Order No. 78-IJ-10-4.2 The > 
permittee or operator listed on the 
notice and the order was Hardly 


_ Able Coal Co. OSM returned to the 


site in January 1979-and issued Ces- 
sation Order. No: 79-II-10-1 for 
failure to abate the violations listed 
in the previous notice: Hardly Able 
Coal Co. was again listed as the per- 
mittee or operator. Subsequently, 
both’ orders and ‘thé notice’ were 
modified to substitute Squire Baker 


for Hardly Able Coal Co. as the per- 


mittee or operator. Baker sought re- 


view of the orders and the notice by _ 


filing an application for review pur- 
suant to sec. 525(a) (1) of the Act. 
30 US. C. § 1275 (a) a) (Supp. I 


1977). 


A hearing was held on Apr. 1" 
and on June 1, 1979, the ALJ va- 
cated the orders and the notice. He 
ruled that OSM. did not have j juris- 


191 Stat. 445, 30 U.S.C. ‘§ 1201-1328 


(Supp. I 1977)... 


2 The’ notice | listed two ‘ylolations—amining _ 
within 300 feet of. an “Occupied ; dwelling and 
failure to. post. appropriate signs and markers. 

. ‘Three ‘violationg’ were.detailed in. the order—_ 


mining, without a. state; :permit,.fatlure to pass 
drainage through | sedirténtation ponds, and 


mining: within: 100° feet of: ‘the outside fea aoe 


MEAT, pf. a. ‘public road. ; 
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diction over the site. He found that 
despite the fact that. the: site had 
been excavated and the coal exposed, 
no coal had been removed and Baker 
did not intend to mine coal unless 
the state issued him an. onsite con- 
struction permit. 3 | 

_ After examining the Act, ‘Aha reg- 
ulations, and: the record in this case, 
‘We are compere to ‘oe with the 
ALJ. 5 & 


Discussion | 


The facts. as. set forth haters. are 


most. important to the: result.reached 
in this case, Squire Bakerowned.the 


-dand in question and wanted to de-. 
velop it to create homesites for his _ 


children (Tr. 70-74). He:-was awaite 
thatthe: land: was. “anderlaid . with 
‘coal, and desiring t61 remove the coal 
in order to establish: solid building 
foundations: for the Houses, he filed 
an application with. the State of 
Kentucky seeking an. onsite~.con- 


struction permit (Tr. 74-75; Exh, | 


A-2),. No excavation was. nudes: 


taken until after Baker had applied — 


for the permit (Tr. 105). Baker con- 
tracted with his son-in-law, who 
worked for Hardly Able Coal Co., 


to perform the.excavation work on 
the site (Tr. 76-77). Under Baker’s 


direction Hardly Able Coal Co.:be- 
gan excavating the site on Oct. 10 
or 11, 1978 (Tr. 108, 104). Excava- 
_ tion of the site was halted when the 
coal seam was exposed (Tr. 103). 
No coal had been mined at the time 
the enforcement actions were taken 
by OSM nor had any coal been 
mined at the time the ALJ held the 
hearing in this case. 


- SQUIRE BAKER 
October 25, 1979 
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While there was testimony at the | 
hearing to indicate that Baker’s on- 
site construction permit application | 
had been denied on Jan. 21, 1979, he 
had not removed any coal.from the 
site and he stated that he-did not in~ 
tend to mine any coal until he had 
permission to do so (Tr. 79, 81, 99). 
Baker’s primary intent was to create 
homesites, Although he had a 
secondary intent to.remove the coal, 
his intent to remove coal was condi-: 
tioned upon his receiving permission 
to do.so from the state (Tr. 81). | 

fl] OSM argues that. Baker’s 
activities are subject to OSM’s juris- 
diction because those activities are. 
encompassed by the ‘definition of, 

“surface coal. mining operations” 
contained in the regulations at 30 
CFR 700.5 and i in virtually identical 


‘language in sec. 701(28) of the Act.. 


30 U.S.C. §1291(28) (Supp. f 


1977). The specific language of 30. 


CFR, 700.5: upon which OSM relies 
reads as follows: 

Surface Coal Mi ining Operations means: 
(1) Activities conducted on the surface 


of lands in connection with a surface coal 
mine or subject to the requirements of 


Section 516 surface operations and sur- 


face impacts incident. to an underground 


coal mine, the products of which enter 


commerce or the operations of which 
directly or indirectly affect interstate 


commerce. Such activities include exca- | 
‘pation for the -purpose 
Cant ° * * * [Italics added.} 


of obtaining 


OSM contends that regardless of 
whether Baker’s intent to remove 
coal was primary or secondary, the 
excavation work performed ‘on his 


Jand was for the purpose of obtain- 
“ing coal. We disagree. The excava- 


tion work was undertaken with the 


expressed: intention to: create: home- 


aités. It-was only ifand whei he re- 


ceived state permission that Baker 
— would: ‘have. removed “any coal. He 
had not received. ‘permission at the 
time ‘of ‘the: ALJ's: heating and he 
had:-not reioved'any‘coal: We there- 





foré:concludé that-under' these facts | 


OSM: did: not have ee daca over 
his land. me 

“OSM” a8 ‘states: “hit the’ ALS 
_ vélied” on’ “ths” ‘Board's holding» in 
Derinis BR: Pairick, 1 TBSMA: 158; 


86 ED. 266: (1979), to exdludé Baker 


| ‘fron’ ‘the: Jurisdiction of ‘the Act. 


OSM: argues that Baker is not ex-' 


enipt on the basis of Patrick because, 
as” éxplained further in’ J ames: 


 Moore,t TBSMA 216,°86 ID, 369 


(1979), only publicly financed ‘con- 
striction: proje ects are ‘exenipt, from. 
the* “Kentucky ‘coal mining” “Teg- 
Federal, initial 


ulationg Or the . 
regulations, ee 








DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[86 LD. 


"As stated in Patrick and Mf oore, 
’ during’ the ‘initial: regulatory. ‘pro-— 


gram. the-critical factor-in deter- 
mining whether: OSM. has 3 jurisdic-. 
tion over aisurface coal mining op- 
eration ‘conducted: on ‘state land: is 
whether: the operation :is subject to: 
state regulation within ‘the scope of: 
any ‘of the initial Federal perform- 
ance: «standards: However, : 48: ‘set 
forth above,:under:the:facts of this’ 
case Baker was not conducting sur= 
face coal mining: operations and, 


‘therefore, the‘ ‘su bject to state regu- 


lation” inquiry is not relevant.” 

wy AN ‘tMmotiotis heretofore net: ruled. 
on: are“deniéd and ‘the ALS 8 deei- 
sion in n this’ ¢ Gaise’ is ‘aifirmed, mais 
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_ FEDERAL. WATER RIGHTS OF THE NATIONAL PARK SERVICE, 553 


“FISH AND WILDLIFE SERVICE, BUREAU 


OF RECLAMATION AND | 


THE » BUREAU. OF. LAND MANAGEMENT. 
Tune 2d, 1979: 


FEDERAL WATER RIGHTS OF THE 


NATIONAL PARK: SERVICE, FISH 
AND WILDLIFE SERVICE, BUREAU 
OF ‘RECLAMATION AND THE 


BUREAU OF LAND MANAGEMENT | 


M-36914 


June 26, 1999 


Water. ead Water Rights: Generally 


By acquisition of the lands now compris- 
ing the Western States, the United States 


‘acquired all rights appurtenant to ‘such’ 


lands, including water rights. 


| Constitutional Law: Generally —Water | 


and Water Rights: Generally 


Under the Property Clause, Congress has 
the power to control the disposition and 
use of water on, “under, Or appurtenant to 


original public domain lands, and it is not: 
lightly inferred that this tower? has been | 


. exercised. 


Water. and. Water Rights: : ‘Generally 


| To the ‘extent Congress has not clear ly | 


granted authority to the States over 
waters. which are:in, on,, under, or appur- 
- tenant to Federal. lands comprising the 
_ public domain and reserved public do- 
main,, the Federal Government maintains 

its sovereign rights:in such waters-and 


‘may. but: them to:use pte pecs of plate 
 lawe.. 5» fe 


Constitutional Law:  Géierally—Water 
and Water Rights: : ‘Generally — 


Federal. ‘control over’ the: iegouled aa 
use of water. in, on, under. or appurtenant 


to Federal land ultimately rests on -the 


_ Supremacy Clause, which permits the 
Federal: Government to exercise its con- 


stitutional prerogatives: -without regard © 


to State law. 





*Not in senna order. 


306-919—1980-——_1 


Water and Water Rights: : ‘Generally. 


The admission of a State into ‘the Union | 
and the “equal footing” doctrine didnot 
divest the United States of its plenary 
control over waters which are in, ‘on, 
under, or appurtenant to Federal lands 
comprising the public. domain and Te: 
served public domain. | 


Water and Water Rights: Generally 


Federal control over its needed water 
rights, unhampered by ‘compliance with 


procedural and substantive State law, is 


supported by the Supremacy Clause and 
the doctrine that. Federal activities are 
immune .from.. State regulation. unless 
there -is. specific congressional action, pro- 
viding for State. control. 


| Water and Water Rights: “i Generally, 


| Originally, the common law riparian 
rules of natural flow.applied to the public 
lands; _ these riparian rules could be 


changed by State legislatures only. if sueh 


changes did not impair the right of the 
United States to. the continued flow of 
water bordering its lands needed for the 
beneficial. use of Government property, or 


if the Congress expressly. consented. 


‘Water and Water: Rights: : Generally 


Three Federal statutes provide the gen- 


eral basis for State regulatory: authority 
over water rights: Act of July 26, 1866, 
§ 9, 14 Stat. 253; Act of July 9, 1870, $17, | 
16 Stat. 218, 43 U.S. C. § 661 (1976) ; and 


the Desert Land Aét of 1877, 19 Stat. pee 7 


43 U.S.C. § 321 et s6¢.. (19% 6). 


Water and Water Rights: Generally 


The Act of July 26, 1866, § 9, 14 Stat. 253, 
and the Act of July 9, 1870, § 17, 16 Stat. 


218, 48 U.S.C, § 661 °(1976), sanctioned 
bs private possessory rights to water on the 


public lands asserted under local laws and 
customs; Congress in effect “waived. its 


86 LD. ‘No. uw 


DECISIONS OF THE 


proprietary and riparian : rights | to water , 
on the public. domain to the extent water - 


is appropriated by members. of the. public 
under State law in conformance with the 
grant of authority found in these two 


| Acts; and Congress. thereby confined the 
assertion.” of inchoate. ‘Federal water 
rights. to. cunappropriated. eters. that ex- 


ice at any point in: time. 


+, Water ‘and Water Rights: Generally. 


Supreme Court dicta. concerning the effect. 


of the Desert Land Act of 1877, 19 Stat. 


% war with each: other; 


water rights’ “must méan: that the Desert 
Land: Act of 1877 did: “not: ‘divest’ the 


United States of its authority, as sover-. 


eign, to use the unappropriated waters 
on: the public lands for: governmental 


: purposes. 


Water ind: Water Rights: ‘Generally 


. Since the Federal ‘Government has lever 


| : granted away ‘its. right to make use of 


-unappropriated waters ou ‘Federal lands, 
. the United States retains the: power. to 
vest in. itself water rights in- -unappropr: i- 


ated waters ou, in, ‘under, or appurtenant | 


to Federal lands, and it may exercise 


; such power independent - of substantive 
State law. 


Water - ‘and Water Rights: Federal 


Appropriation 


The United: States has: the right to ap- | 


propriate water on its owl. property for 
congressionally . authorized. ‘uses, .which 
right. arises from actual use of unappro- 
priated: water by: ‘the: ‘United - States: to 


Carry... out: congressionally _ authorized 


management: objectives. on Federal. lands, 


but. may. not. predate. in priority. the date | 
action is taken leading to.an. actual. use, - 


and. it::may not adversely affect. other 
rights ‘previously. established under. State 
law. | = —_ 


DEPARTMENT OF ‘THE INTERIOR 
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Water and: Water Rights: Federal 
: Appropriation | 
The appropriation. of ‘Water’ ‘by the: ‘Feds 


eral: Government’ for authorized: Federal- 
purposes. cannot . be. strictly. limited. by 


State substantive. law; “for. examplé;. “py 
what State law says is a “diversion” of 
water. or a’ “beneficial ’ use” for which. 


water can be appropriated. 


Water and Water Rights: State 1 Taw 


Since Congress | ‘has not generally di- - 


377, 48 U.S:C. “§ 821 ‘et seq. (1976), on _ rected the Federal Government to comply | 


‘Fedéral’ water: rights: are some. ‘what. at 
‘but. Supreiné ‘Court’ 


decisions: upholding “Federal reserved — 


with State. water. law, such compliance i is. 
_Tequired only in those. specific instances - 
. where Congress has so provided, but in - 


the conver se, Congress has not prohibited 
the United States from voluntarily com- | 


| plying with such State water laws. 


Water and Water Rights: State laws | 


State. law should be > followed to ‘the 
greatest practicable extent in acquiring 
Federal. water. rights. This includes fol- . 
lowing State procedural law in all cases 
involving appropriation ‘of non-reserved, . 
water rights and State. substantive law 


where’ that law recognizes the. Federal te 


appropriative Tight in, all pertinent Te-, - 


spects, 


Water aad Water: r Rights: Peteally 


| Reserved Water Rights 


.. When. the. Federal Government witli- 
draws land from the’ public domain “and 


reserves it for a Federal ‘purpose, by 
implication, it reserves appurtenant 
water then unappropriated to.the extent — 


| needed to. accomplish the. purpose of the 
f reservation, ‘and the reserved water right 


vests ‘on the date: Of: the reservation’ and - 


ig: ‘superior ‘to: the rights of future: ap- 


propriators. 


Water and Water r Rights: Federally 


Reserved Water Rights 


‘The intent to reserve water is | trferred 
. if previously . unappropriated water is 


necessary to accomplish the purposes for 


363]; . FEDERAL WATER: RIGHTS OF. THE. NATIONAL, PARK ‘SERVICE, 999. 
"FISH AND WILDLIFE SERVICE, BUREAU OF RECLAMATION AND ee 


THE. 


BUREAU OF’ LAND. ‘MANAGEMENT: 


June 85, 1979 Woes) aa 6 


whieh’ ae land reservation is ‘créated, but 


where water is only valuable for a Second= 
ary use of the reservation there arises a 
- eontrary inference that the United States . 
would acquire’ water in. the same: manner : 
| as: other public: or private: approptiators. 


| Water and Water Rights: ‘Federally: 


Reserved Water Rights | 


The: ‘priority date of the Federal reserved 
. water right for. purposes. of determining 


seniority of water rights relative to those | 
obtained under State or other Federal. | 


law is the date of the Federal reserva- 


tion or withdrawal.action initiated: -CO-' 


wards a reservation. 


Water and Water Rights: Federally 
Reserved Water Rights : | 


The volume and scope. of particular re-_ 
served ‘water rights. are: ‘Rederal. ‘questions, 
“calling . for, _the. “application. of Federal, 


law; ‘State law requirements such as no-. 
tice of application to beneficial use and 


restrictions on beneficial use are not ap- 


plicable to reserved water se ong 


Water and Water Rights: Federally | 


Reserved Water Rights | 


Reserved water rights encompass: both 


existing and reasonably foreseeable fu-: 
_ ture water uses necessary to Sa the’ 


Purposes of the reservation: 


Water. and Water Rights: Federally 
Reserved Water Rights. 


While persuasive arguments can be tiade 


: for and. against the application — of re- - 
| served: water rights on: acquired lands, it. 
is the policy of this: “Department ‘to. ob-. 
tain, water. Tights’ for: acquired lands. 


- through. means other than the. assertion 
ofa reserved water Fight. “ : 


PS ie St er 


Water and” ‘Water - Rights: y - Gene. 


_ally—Withdrawals and “Reservations: 


Springs and Waterholes: Generally: 


For purposes. of the Executive Order ‘of con 


Apr. 17, 1926, the. ‘term. “spring” means 
& discrete natur al flow of water ‘@mer ‘ging 
from’ the earth at, a. reasonably distinct | 


is location, whether or not. ‘such’ flow ‘con- 
‘stitutes, a source of or is tributary to a 
‘watér course, ‘pond, or ‘other body: of sur. “i 


face water. The term “waterhole” means 


a dip or hole in: the earth’s surface. where 
surface or groundwater | collects. ‘and 


which may - serve as a watering place 1 for 


mau: ‘or: animals.’ 


Water. and “Water Rights: ‘Gener: ae 
| ally-—Withdrawals. and Reservations: i 


Springs and’ Waterholes: : Gener ally - 


The. ‘Executive Order withdrew, as. of 


Apr.. 17,: 1926; all lands “containing: im- - 


portant springs. and waterholes that: ex- 
‘isted as of. that ‘date on unappropriated, 


unreserved public lands. , 


Water and Water. Rights: : sicher: 
ally—Withdrawals aud Reservations: 
Springs and Waterholes: : State. Laws | 


: The Executive Order does ‘not affect a. 


valid, private. right: to’ use. some: or all of 


the waters. of: ‘such a. source that vested. ; 


under. the applicable State’ laws, . custom 
or. usage prior, to Apr. 17, 1926. | 


Water: and’ Water Rights: “Gener: 7 


ally—Withdrawals and. Reservations: : 
| Springs and. Waterholes: Generally: - 


‘The’ Executive Order’ does not withdraw 
artificially developed’ sources of water or. 


manmade -structures . for - _ collection: ‘of | 


water. on. ‘the public. domain: However, ke 


any interest. held in. those. artificially, de-.. 


5, veloped . ‘Or coustructed- sources Or. struc- Ps 
tures: passes. to the United . ‘States upon ae 
: abandonment, by the developer or r his suc- 


BBG oe ‘DECISIONS: OF THE 


cessor in interest “— virtue: of. the United 
States’ ownership of the lands. 


Water. and Water Rights: 
| ally—Withdrawals. and Reservations: 
Springs and Waterholes: Generally _ 
The Executive Order withdraws, by oper- 


ation of law, lands which become of the 
character contemplated in: the Order sub- 


sequent to the date of the Order; 4.e. aos 


vacant, _unappropriated, unreserved pub- 


‘lie lands upon which springs or water- . 


| ‘holes. come into. existence after ‘Apr. 1%, 
1926. hao 


Water ina: Water - Rights: -Gener- 
ally—Withdrawals and Reservations: 
: Springs and Waterholes: State Laws 


os The Hxecutive Order withdraws, by oper- 
- ation of law, any vacant, unappropriated, 
unreserved ‘public land: upon which. is 
located: a spring’ ‘or -waterhole and for 
which a private vested right to use all of 
such ‘water under applicable ‘State law, 
custom, and. usage ‘has previously existed 
upon. abandonment | ‘or forfeiture of that 
State water’ right under the terms ‘of the 
applicable State law, custom* or usage. 


Water aud Water Rights: : Gener- 


ally— Withdrawals and Reservations: 


Springs and Waterholes: Generally 


The Executive Order withdraws all lands 


containing Springs or ‘waterholes ‘as de- 


fined and ‘subject to the limitations set 
forth above, regardless of whether the 
water source has been the subject of an 
official. finding .as to its: existence and 
location. ee ee ’ 
Water: and “Water. ‘Rights: ; Gener: 
— ally--Withdrawals and Reservations: : 
Springs. and Waterholes : : Generally. 
‘The priority ‘date for the public ‘right to 
use’ the waters Of a ‘spring or waterhole 


‘withdrawn ‘under the ‘Order’ is “Apt. 17, 
1926, ‘for all. public springs and water- 


i . holes existing on that date. Those: ‘public 


springs and “waterholes ‘that. ‘naturally 


come into existence at a later date ae 
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Gener: 
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_ withdrawn nei dhies come into exist- 


~ ence. 


Water and Water Rights: Gener- 
ally—-Withdrawals and Reservations:. 


Springs and ‘Waterholes: eo | 
Way - | 


Any action taken by private ae who. 
did not have a vested State water right 
prior to Apr. 17, 1926, or had not received — 


appropriate permission. from. the. United 


States subsequent to that date to make 
use of the public waterhole or spring 
withdrawn by the Order is a nullity and 
of no force and effect. Any entry onto the 
reserved land. for such purpose consti- 
tutes a trespass, 


Water and Water Rights: Gener- 
ally—Withdrawals and Reservations: 
Springs. and Waterholes: Generally - 
The purposes for which water is. reserved 
under the 1926 Order are (a) stockwater- 
ing, (b) human consumption, (c) agri- 
culture and irrigation, including sus- 


taining fish, wildlife and plants as a food 


and forage source, and (d) flood, soil, 


fire and erosion control. 


‘Water and. ‘Water Rights: ’ : 
ally—Withdrawals and: Reservations: 
| Springs and Waterholes: Generally 


Gener- 


Because the Federal ‘Land Policy na 


- Management Act of 1976; 43-U.S8.C. § 1701: ~ 


et. seq. (1976), repealed both: authorizing. 
statutes under which: the Apr. 17, 1926, 
Order was issued, springs and waterholes 
on. the public domain coming into exist- 
ence after Oct. 21, 1976, - ‘are not -with: 
drawn by the Apr. 17, 1926; Order: but 
must be withdrawn under other, still ex- 
isting legislative authority to be effective. 


; Water and Water. Tights: Federally | 


Reserved Water Rights 


The Act of June 16, 1934, 30 U.S.C. si : 
(1976) ‘ creates a reserved rig ght when an 
oil and gas: prospecting per mittee “or : 


lessee strikes water “of such quality and 


653) 
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quantity as to be valuable and usable at’ a 

reasonable cost for agriculture, domestic, 

or other. purposes” 
Secretary. 


Water and Water Rights: Federally 
Reserved Water Rights—Withdrawals 
and Reservations: Powersites 


| The withdrawals of lands for powersites 


under 43 U.S.C. § 141 (1970) do not earry 


with them reserved water rights for 


purposes under the administration of the 
Department: of the Interior, simply -be- 


cause of their. reservation asa. | powersite. : 


Water and Water Rights: Federally 
Reserved Water Rights—Withdrawals 
and Reservations: Stock-Driveway 
| Withdrawals | | _ | 


Water. sources iwented within stock drive: 
ways and reserved pursuant to sec. 10 of 
. the Act of Dec. 29, 1916, 43 U.S.C. § 300 

(1970), are reserved to the extent neces- 
“sary to provide for stockwatering during 


the process .of moving’ livestock. through 


these reserved: “ACCESS. corridors, _ 


Qil Shale: ‘Withdrawals—-Water aa 


Water Rights: Federally. Berea 
Water Rights 


| Oil shade withdrawals pidaniniebeese by 
the Department .of the Interior have re- 
‘served water rights for. the purposes of 
Investigation, examination and. elassifi- 
cation. of those lands. Water is not re- 
served for actual oil shale development. 


| Taylor Grazing Act: Generally— 


Water and Water. Rights: : teal . 


Reserved Water: Rights 


The Taylor Grazing “Act created no re- 
Served water rights. 


Oregon and California Railroad ‘and 
Reconveyed Coos Bay Grant Lands: 


as ceoune by ie 


ae ee and Water Rights: 5 


Federally Reserved Water. Rights » 


There are no reserved water rights on 
the revested Oregon and California Rail- 
road lands and the Coos Bay Wagon 
Road lands, the “Osc” lands. 


Classification and Multiple Use Act of 


-1964—Water and Water eae Fed- 


erally ‘Reserved Water. Rights: 


Classification of lands under. tlie Classi- 
fication and Multiple: Use ‘Act of. 1964," ‘43 
U.S.C. $1411 ef. seg. (1970), does. not 
create. reserved water rights. . | | 


Water and ‘Water Rights: Federally 
Reserved Water Rights—Wild Free- 
Roaming Horses and Burros Act 


Designation. of. lands as Sanctuaries for 


wild, free-roaming horses and burros uD-- 
der the Act of Dec. 15, 1971; 16 U.S.C. 

§ 1833 et seq. (197 6), does not reserve 
water for the purposes of wild pore 


| and burro drinking. 


Water and Water ‘Rights: “Federally | 
Reserved Water Rights—Wild _ and 


Scenic Rivers Act 


Rivers administered by BLM that have © 
been . designated as components. of the 
Wild and Scenic Rivers. System. under 16 
U.S.C. §§ 1271-1287 (1976) carry” with 
them reserved water rights sufficient to 


fulfill the purposes of the Act. 


Federal Land Policy and. haeenen! 
Act of 1976: Generally—Water. and 


‘Water Rights: ey Reserved 
| — Rights | 


i The Federal Land Policy and ‘Manage- 


ment Act, 43 U.S.C. $1701 et seq. 
(1976), does not establish any reserved , 
rights i in BLM. lands. . 


| Reclamation Tands: ‘Generally—Water 
and Water Rights: Federally Reserved 
“Water. Rights 


See. § of the 1902 Reclamation Act, 48 
et seq. (1976), prohibits the 


U.S.C, § 872 
Bureau. of: Reclamation apt om | claiming 
any. yeseryed water rights for any recla- 


mation project unless. the terms of any 
project author ization subsequent to 1902 | 


‘ean fairly be.read to provide) for. a reser- 
vation, of. water.. 


National. Park: Service Aveas Water 
Rights—-Water and ‘Water Rights: 
: Federally Reserved Water ‘Rights. 


The particular reserved water rights for 
: national: park ‘and. national. ‘monument 
areas include water required for Scenic, 
: natur al, and historic conservation uses; 
wildlife. conservation | “uses; 
. public | enjoyment © uses;: and” National 
Park Service personne] uses; all of which 
; are. intimately related to the fundamen- 
tal purpose for ‘park, and ‘monument 
ee as articulated in- 16 U.S.C. 
§1. (1976). _ : 


National Park Service ea ‘Water 


Rights—Water and. ‘Water Rights: : 
Federally. Reserved Water Rights 
‘Among other reserved | water. rights for 


national parks and national “monuments, 
16 °U: 8. Cc. §1 (1976), encompasses re- 


served water rights for concession. ‘uses 


to! “provide | ‘sustained public ‘enjoyment 
and reserved water rights for water- 
: borne: public enjoyment and recreation. 


National Park Service Areas: Water | 


| Rights—Water - ‘and - Water Rights: : 
. Federally. Reserved Water. Rights — 


Congress has taken no action, ‘subsequent 


_ to the National Park Ser vice Organic Act — 
of Aug. 25, 1916, 39: Stat. 535, 16 U.S.C. 


§ 1 ( 1976), to negate the implied intent 
contained in the Org anic Act that all un- 
appropriated waters: necessary to. fulfill 


"DECISIONS OF THE ‘DEPARTMENT or ‘THE “INTERIOR | 


sustained the the National © 


‘reserved water 


| 86 LD. 


ae purposes. of er areas are panerved= 


as of the date of the enabling legislation. 


National Park Service Areas: Generally 


The Act of Mar. 27, 1978, 92 Stat. 166, 


16 U-S.C.A. § la—1 (West: Supp. 1979), 


provides that actions taken in der ogation 
of park values and purposes shall not*be 
authorized. ‘uuléess. ‘specifically provided 
by Congress, in order to ensure that’ the 


-regources and ‘values of: areas in the Na-. 
tional - 


Park . ‘System _ are afforded the 
highest protection and: care in govern- . 


mental decisions. 


National Park Serviae ‘Areas? “Water 
, Rights—Water and Water Rights: 
Federally Reserved Water Rights 


The discretionary authority contained ‘in 


the Act of Aug. 7, 1946, 60 Stat. 885,16 


(1976), -authorizing 
Park © Ser vice to 
acquire water rights in accordance: with 


U.S.C. §17j-2(g) . 


local laws, is not inconsistent. with the 
assertion of: the reserved: water. rights 


principle and is readily distinguishable 


from. Acts - requiring deference to ee 
water law... . 


National. Park Service : Area: : ‘Water 


| Rights—Water and Water Rights: 


Federally Reserved Water Rights — 


‘Ags a general rule, the: above-developed 
reserved water rights apply.‘to -compo- . 


nents of the National Park System other 
than national parks and national monu-- 
ments, though: the extent of particular 
rights must be de- 
termined on a case-by-case basis, involv- 


ing an interpretation of 16 U.S.C, §1 


(1976) and. the establishing legislation. 


Water-and Water Rights: : Federally 
Réserved Water Rights—Wildlife — 


‘Refuges. and Projects: ‘Riparian Rights 


Bxecutive branch reservations for native. 


‘bird preserves, migratory bird refuges, 


game ranges, fish hatcheries, elk refuges 
and similar refuges and preserves’ re- 
served: Sufficient, water needed for..the 
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“maintenance of the species (6.9.5 ecosys- 
tem food supply, breeding. habitat;. fire 
protection, domestic needs of Fish and 


“Wildlife Service personnel) mentioned in 
the executive orders establishing the in- 


. dividual reservations. 


| “Water and Water Rights: :: Federally Re 
‘Rights—Wildlife 


Refuges and Projects: Riparian Rights | 
| ‘Scenic Rivers. Act. 


Reserved Water 


| Pxecutive brazich | refuge | ‘reservations 
superimposed. on areas. previously. ‘with- 
i drawn for ‘powersites, reclamation or 
| other. 

Tights necessary to fulfill the specific pur- 
| poses for the refuge reservations... | 


Water. and Water: Rights: ‘Rederally | 
oe Reserved. . Water - 


| ‘Rights—Wildlife 
| Refuges and Projects: Riparian Rights 


Wildlife Refuge uses authorized by 


the Refuge Receipts Act of 1935, 49 Stat. 


(883, 16...U0.8.C. § 715s (f). (1976) ; . the 
. Refuge Recreation Act of 1962, 16 Stat. 


658, 16 U.S.C. §$460k-460k-4 (1976) ; 
‘and-the: National Wildlife Refuge Admin- | 
80: Stat. 927, 16 


istration Act of 1966, 
U.S.C. §§ 668dd-668ee (1976), such as 


public recreational uses, do not.dbtain re-- 
served water Tights under | existing - 


br ecedent. 


Water and. Water Rights: “Federally 
Reserved. Water. Haale Wad, and 
Scenic. Rivers Act. | 


"The Wild and Scenic Rivers Act, 82 Stat, | 
917, 16 U.S.C. § 1284(c). (1976), contains 


“a express, ‘though negatively phrased, 7 
eeneeat reserved - water - 


assertion of 
rights, 


“Water and. Water Riphta: Federally 
Reserved Water nie Wala and 
‘Scenic Rivers Act | 


The extent of the water reserved for wild 
-and scenic rivers is the amount of unap- 


purposes: obtain -reserved. ‘water 


propriated wats necessary: to protect the — 


particular aesthetic, recreational, scien- — 
tific, biotic or historical features which 


led to ‘the river’ S inclusion as a compo- 
nent of the National “Wild and Scenic | 


_ Rivers System, and to provide public | en- 
Joyment of such values. 


‘Water and ‘Water Rights: : ‘Federally 


Reserved Water ‘Rights—Wild and 


Designation « ‘of wild and ‘scenic rivers 
does: not: automatically reserve the éntire | 
‘unappropriated flow of the river and an 


examination of the individual featur es 
which led to each component -river’s. 


designation must be conducted: to deter- 
mine the extent of the -Teserve water 7 
Tight. . 


Water. rl ‘Water “Rights: : ‘Federally 
Reserved. ‘Water Alghta— Wilderness 


Act. _ oe ae 


Areas which are ‘ domerees oually: desiz- : 


. nated as wilderness under the Wilderness ~ 


Act of Sept. 3, 1964,-78 Stat: 890, 16 U. s. C. 


~§1181 et seg. (1976), obtain reserved 7 


water rights for the maintenance of mini- 
mum. stream flows’ and. lake. levels (@. g.; 
for science appreciation and primitive 
water-borne. recreation) and for. ecologi- 


eal maintenance (e.9., evapotr anspiration 
_ for natural commuuities, wildlife water- 


ing, firefighting). 


“Federal Land Policy and ‘Madazeribat 
Act of 1976: Generally—Taylor Graz- 


ing Act: Generally—Water and Water 
Rights: Federal Appropriation } 


| The management programs. mandated by | 


Cong ress in ‘such Acts as the Taylor ‘Graz 


ing Act and FLPMA require the appro- 


priation of water by the United States in 
order to assure the success of the pro- 
grams and carry out the as hi estab- 
lished ny: Venetes 


560 oo | DECISIONS, OF THE 


Federal Land Policy and Management 


Act of 1976: pallies Or and 
_ Water Rights: Generally... 


“Sec. 701(g) of FLPMA, 43 U.S.C. §1701 


notes (1976), maintains the status quo in 
the relationship between the States and 
the Federal Government on water, and 


allows for (a) the continued appropria- — 
| tion of unappropriated nonnavigable 
waters on the public domain ‘by private — 


‘persons: pursuant to State law as author- 
ized by the Desert Land Act; ‘(b) the 
right of the United States to use unap- 
propriated water for the congressionally 
recognized and mandated purposes set 
forth in legislation. providing for the 
management of the public domain; and 


(¢) application by the United States to - 


secure water rights pursuant to State law 
for. MHEES purposes, 


. Federal Land Policy aan Management 


‘Act of 1976: Generally—Oregon and 
California Railroad and Reconveyed 
Coos Bay Grant Lands: Generally—_ 


| Taylor Grazing Act: Generally— 
Water and Water ‘Rights: Federal 
| Appropriation 


FLPMA, - the ‘Taylor. Granites ‘Act, the 
| O&C Act, and other statutes permit the 


| United States to appropriate water for 


the diverse purposes found i in the various 
statutes. 


| Federal Land Policy a Fer Abcaeeeuent | 


Act of 1976:. Generally——Water and 


Water: Rights: Federal. Appropriation — 


FLPMA authorizes the BLM to appropri- | 


ate water for such uses as fish and-wild- 
life maintenance and protection, scenic 


value preservation, and human cousump- 


tion, and protection of areas of critical 
environmental concern, | 


DEPARTMENT or THE INTERIOR 


[86 I. D: 


: National Park Seevie Aieae: “Water | 


Rights—Water and Water Rights: 


_ Generally—Wildlife oe and Proj- 


ects: Generally _ 


The National Park Service and Fish and 
Wildlife Service may appropriate water 
to fulfill any congressionally authorized 
shaaedupeas! bad areas under their adminis- 
tration. P the Se Oe 


Solicitor’ s Opinion 0 of J ly 20, 1987, 
M-28858, is overruled. 


‘Solicitor’ S Opinions, State of New 


| Mexico, 55 ID. 466 (1936), and Lee J. 
Esplin, 56.1.0. 325 (1938), are over- 


ruled to the extent they apply to the 
1926. Executive Order: to artifically 
shite bie water: sources: on one: aes 


lands. - 


Solicitor’s Opinion ‘M-33969 (Nov. 


%, 1950) is disavowed: to the extent: 


that it concludes that the United States 


owns the. anappropristed + water on the i 
toe domain, | 


Solicitor’ S: Opinion M-33969. (Nov. 
7, 1950) is overruled to the extent: 
that it concludes that the mere exercise 


of dominion and control over the water 


on the public’ domain by the United. 
States causes the water to be reserved. 


for public use and: withdrawn from. 


private appropriation ee further 


action. 
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. The opinion discusses the nature | 
and extent of the. United. States’ 
rights to use water on the federal 
lands administered by the National 


Park Service (NPS), Fish and 


Wildlife Service (FWS), Bureau... 
of Reclamation (Reclamation),.and . 
the Bureau of Land Management — 
(BLM) ‘within the United States 
Department..of the Interior. The 


_President’s Water Policy message 


(June 6, 1978) and subsequent , 
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| memorandum to. ‘you “(July 19." 
1978) directed the Department to 


expeditiously, - identify, establish 


-and quantify its non-Indian fed- 


eral reserved water rights. As a 


part of this. effort, my office has 
undertaken. a. comprehensive anal- 
ysis of the reserved water rights 
which may ‘be asserted on the fed- 


eral lands administered. by NPS, 
FWS, Reclamation and BLM. My 


staff has also analyzed other (non- — 
reserved) federal water rights, This 


opinion summarizes my legal con- 


clusions. 


= Nene. of the ‘other. Naneauns or agencies. 


within ‘the Department of the Interfor ad-- 


minister significant amounts, if any, of lands- 
for which a reserved water right may be 
claimed. This opinion does not deal with re- 


served. water rights which may be claimed on. 


behalf of Indians. . 
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4 i. NATURE OF FEDERAL- 


“STATE RELATIONS IN 
_. DETERMINING WATER 
RIGHTS. oa 


United © States resulted: from ces- 


sions by various. foreign nations, — 
through which the United States | 


~- obtained. ownership of the lands 
now comprising the Western States 
and ownership of all rights appur- 
tenant to the lands, except those in- 
terests in lands and appurtenant 


rights established under previous. 


sovereigns. Borax Consolidated, 
Lid. v. Los Angeles, 296 U.S. 10, 15- 


16 (1935) ; Knight. United. States | 
: Land Ass'n, 142 US. 161, 183-184 | 


(1891). 
The plenary power that Congress 

has under the Property Clause | 2 by 
_ virtue of federal ownership of these 
Jands includes the power to control 
- the disposition and use of water on, 
under, flowing through or appur- 
tenant to ‘such | lands, See United 
States v. Grand River Dam Author- 


ity, 868 U.S, 229, 235 (1960) 3 


cause the “Federal Government | was 
the initial proprietor i in these’ west- 


ern lands * * * any. claim by a state. 
or by others nist derive. from this. 
federal title. ”) ef., Kleppe v, New | 
5389-41 


Mewico, 28. TS. : 529, 


20S, CONST. art. Wy, $3, cl. 2 jroriden: 


“The Congress shall have Power to dispose 


‘of ‘and: make all needful ‘Rules and Regulations 
respecting the Territory. or other Property be- 


longing to the United States ; and nothing in... - 
this Constitution shall be so construed as to . 


Prejudice any Claims of the United Atte 
or of any. perticulans State.” Me 


(197 6). Conpnes may | exercise. . its 
power. to. manage or dispose of all 
the lands and: waters on the public 


: lands, together or separately. Cals- 


The westward expansion of the - fornia Oregon Power Co. v. Beaver 


Portland Cement Co., 295 U.S. 142, 
he (1935) ; see also. United States 
California,. 332. U. S.: 19, . 97 


(1947). No interest in the property 
of the United States may be, ac- 
- quired in the absence of .an express — 
- grant. from Congress; and, absent 
_ that grant or consent, it continues to. 
be held by the ‘United - ‘States. 


United States. v. Grand Fewer. Dam | 
Authority, supra; Utah Power ce 


Light Co... United States, 243 U. S. 


389, 404-05 (1917). Such grants 
and disposals to the states are not. 
lightly. inferred;, ie. “nothing 
passes but what is conveyed. in clear 
and explicit. language—inference — 


being resolved. not, against but for 


the Government.” . Caldwell v. 


United States, 250 US. 14, 90-21 


(1919) ; ‘see also Andrus v. ‘Charles- 
tone Stone Products Co., 436 U. S. 


604, 617 (1978). 


- It follows that io the actett : Con 


gress has not clearly eranted aul- 
thority to the. states over waters 
which are in, on, under or appurte- 
dent to: federal-lands, the Federal 


Government maintains its sovereign 


_ rights in such waters and may put 
them to. use irrespective. of state 
d aw. e, oe oud ee ae es ts 


: See, C.9.5 ioreaaies “Bederal- State ‘Rights 


and Relations,” 2 Waters and Water cents 
— §1-52, 81. (R. Clark ed; 1967). * 
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| The aduaeon of : a state ite the : 
Union and the “equal footing” doc--. 


_trine did not divest the United 
States of its plenary control over 
such’ water. Cappaert v. United 


States, 426 U.S. 128, 144-45 (1976) ; 
(1981); ef., Kleppe v. New Mewico, 
supra, at 548; Ohzo.v. Thomas, 173 


Arizona v, California, 373 U.S. 546, 
599 (1963). The Supreme Court has, 
however, recently noted the exist- 
eice of one school of legal thought 
that ‘this doctrine vested Western 
States, 
_ Union, with “exclusive sovereignty’ : 
over the unappropriated waters in 
their streams. California wo. United 
States, 488 U.S. 645, 654. (1978). 

‘This echool of thought:4 is difficult to 
square with the reserved right’ doc- 
trine repeatedly affirmed by the Su- 
preme Court as applying to reserva- 


tions of land i in:a state after state~ 


hood. Sée, ¢.g., United States v: New 
‘Mexico, 438 U.S: 696, 698, 700; n. 4 
(1978); Capnaert v. United States, 
supra, ef. Winters v. United States, 
207 U.S: 564; 577 - (1908). 


Moreover, the «states may not 


exercise any governmental authority 
over federal property unless: they 
‘have: been expressly granted ‘that 
authority by the -Congress, since 


Congress: retains exclusive control 


over ‘the acquisition of private 


-rights in federal lands and interests. 
Broder v. Natoma Water & Min-— 
ing Oo., 101:U.S..274 (1879) 3 Gab-. | 


son v. Chouteau, 80 U.S. (18 Wall.) 


92, 99 (1872) ; Irvine v. Marshail, 61 


‘U.S... (20 How.) 558, 563° (1858). 
Federal coutrol] over the disposition 


and use of water in, on, under or - 


appurtenant to federal land ulti- 


mately rests upon the Supr emacy 


OF THER DEPARTMENT OF THE INTERIOR | 


upon admission to ‘the | 
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Clause * : which panini the Federal 


Government to exercise its consti- 


tutional prerogatives without : re- 


gard to state daw. Cappaert wv, 


United States, supra at 145; Ari- 
ZONE. California, 283 U.S. 493, 451. 


U.S. 276, 283 (1899); Johnson v. 

Maryland, 254 U.S. 51 (1920). 
Federal control over its needed 
water rights, unhampered by com- | 

pliance with: procedural and sub- 


stantive state law, is.supported by 


the Supremacy Clause and the doc- 
trine that federal activities are im- 


mune, from: state regulation unless 


there is a “clear congressional man- 


date, ” Kern-Limerick I NG. v. Seur- 


lock, 847 U.S. 110, 122 (1954) ; or 
tsnecific congressional action,’ ’ Paul 
v. United States, 871 US. 945, 263 
(1963), providing for state control. 
See also M. ayo United States, 319 
U.S. 441, 448 (1948); Hancock »v. 
Train, 426 U.S. 167, 178-81 (1976) ; 
E'PA v. State Water Resources Con- 
trol Board, 426 U.S. 200, 214, 217, 
221 (1976). Cf. Avisona v. Cali. 
fornia, SUPTA, (Congressionally au- 


thorized dam and reservoir can pro- 
ceed without submitting plans and — 
‘specifications to State Engineer for 
approval). State legislative claims 


to all water found within state 
boundaries do not alter this premise, 


since Gongress, under the Property 
~ Clause, has the exclusive power to 


dispose of federal property. Cali- _ 
fornia Oregon Power. Co. ». Beaver 
Portland Cement Co.., , supra at 162; 
Utah Power & Light Co. v. United 
States, supra at 404. = 7 | 


4U.S. CONST. art. VI, sel a 
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“Originally, the common ae ri- 


parian rules of natural flow applied 
to the public lands. United States v. 
Rio Grande Dam & I rrigation Co, 
174 U.S. 690, 708 (1899). There the 


Court opined, in dicta, that.these ri- 
parian rules could be changed by the 


state legislatures if, in the absence 

of specific Congressional consent, 
they did not destroy the right of the 
United States to the continued flow 
of water bordering its lands needed 


for the beneficial use of government | 
proper ty. . The. Court furthermore. 


held‘that the states ‘could: not: de- 
stroy or inter fere with the -para- 


mount power of the United States to 
secure the navigability of navigable 


streams. rg bid. 


- In the arid ‘Westein States, the 
- state-legislatures: adopted ‘the ap- 


propriation doctrine, which grew 
out. of local mining customs. The 
appropriation — doctrine | permits 
beneficial water uses under a prior- 
ity system (“first in time is first’ in 
right’) -without, regard to owner- 


| ship ‘of a. watercourse’s | abutting 7 
two Act. T hus, these two Acts con- 
fine assertion of inchoate federal 
: water rights: to imappropriated 


lands or. the. impacts on downstream 


‘riparian landowners: ‘With the set: 


tlement. of the. public lands, conflict 
arosé over the water rights of fed- 
eral patentees . claiming: riparian 
rights and ‘prior appropriators 
whose rights were recognized under 
local laivs and’ custonis. is 

: Beginning - in: 1866, : 
fsa three stattites which, resolved 
this conflict between private users in 


_ favor of priot,appropriators. These 


three statutes still, more than oné 


Congres ess | 


‘LAND MANAGEMENT 
June 25, 1979 © 


Pune: years ane nena: the 
basis for state regulatory authority 
over water rights. The Acts of July 
96, 1866, 14. Stat. 258, and July 9, 
1870, 16 Stat. 218, 43 U.S.C. § 661 


(ast 6), recognized and sanctioned 
‘possessory rights to water on the 


public lands asserted under local 
laws and. customs, thereby. validat- 
ing, in effect, state appropriation 
water laws procedures for ‘private 
users and previous trespassers on 


the. public lands. Federal Power 
: Commission-v. Oregon, 349 U. S. 485, 
447-8 (1955) ; Broder -v.. Natoma. 


W ater & Mining Co., supra at 276; 
e ennison v. Kirk, 98 US.. 453 
(187 8); for backe ground.on the 1866 
Act, see United “States ve. Gerlach 


| Lae Stock Co., 339 U.S. 725, 745-49 


(1950) By these 1866: ‘and’ 1870. 
Acts,. Congress 3 in effect waived its 
proprietary and riparian riglits to 


- water on the public domain to the 


extent that water is appropriated 
by members of the public .under 
state law in conformance with the 
grant of authority found’ in. these 


. The 1866 Ace sponded: in Sertuect ware: 
“[W]henever, by priority of possession; rights 
to the use of water. for mining,: agricultural, 
manufacturing, or other purposes, have vested 
and: accrued, and the same are recognized and 
acknowledged by the local customs, laws, and 
the decisions of courts; the- possessors. and 


owners of such vested rights shall be main- 


tained ‘and protected: in the Same a s, id [14 
Stat. 253]. . 

The - 1870. Act provided - ena “a patents 
gr anted, or preemption or homesteads allowed, 
shall be subject to any, vested and accrued | 
water rights." sae . 
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waters that pa at any oe in 


time. 


Land Act of 1877, 19 Stat. 37 re 43 


U.S.C. “$321 et seq. (1976), pro- 
vides generally for the homestead- i 
ing of the public domain i in tracts - 


larger than prior laws allowed, if 


the homesteader irrigated and re- 


claimed the land. The Supreme 


Court’s treatment of the effect. of 


the Desert’ Land Act. on federal 
water rights has been unclear and 
conflicting, as developed below. The 


provision of the Act with which we . 


are here concerned (43 U.S.C. 
$3821) was a proviso that the home- 
-steader would have rights to use 


only. that water “necessarily. used . 


for the purpose of irrigation . and 
, reclamation,” and went on to state: 


TAy the surplus. water over and. above 
“such. actual appropriation and use, to- 
gether with the water of all lakes, riv- 
ers | and other sources of water supply 


upon the public. lands and. not navigable, 


shall remain and be held free for the ap- 


_propriation- and use of ‘the. public. for 


irrigation, “mining and manufacturing 
purposes ‘subject to. existing. rights. 


The. application’ of. this. part. of 


the Act to federal water rights re- 


quires: some discussion, for “several 


limitations appear on its face. First, 
it applies only to non-navigable 
sources of water. Second, it ‘applies 
only to such sources on the public 
lands. Third, it applies. to “surplus 


water’ over and above such: actual 
appropriation and. use.” (Italées 


added.) Fourth, it makes the water 
available only for ¢ ‘“Grrigation, min- | 


ing’ and manufacturing purposes.” 
Fifth, it does not acco, address 


‘DECISIONS OF. THE DEPARTMENT OF THE INTERIOR | : 


The third aaa: ‘the Desert 


», For, 300 U.S. 82, 95: (1987) ; 
missioner, 300 -U.S. 352, 367 (19387); Cap- 


(86. | 


7 federal ante to use erie fox con- 
- .gressionally authorized ‘purposes 
on the federal lands, but instead is 


aimed at appropriation and use by 
“the public.” Finally, the Desert 
Land Act applies only to certain 


states, originally California, Ore- 


gon and Nevada, and the then terri- 
tories of Washington, Idaho, } Mon- 
tana, Utah, Wyoming, Arizona, 


New Mexico and Dakota (later to 
become _ the states of North and 
“South Dakota). 43 U.S.C. § 323 


(1976). Colorado was acded later 


(26 Stat. 1097, Mar. 3, 1891). 


Several things can be said about : 


_these limitations. First, the Su- 
preme Court has been eaetal tore- 
- peat. the Act's limitations to non- 


navigable waters in subsequent ; 
cases. Moreover, it has squarely 
held that the Act does not allow the 
right to appropriate non- navigable 
waters which are sources of navi- 
gable streams “to such an extent. 

as to. destroy _ their -navigabil- 


| ity, Oo ee 


On the other hand, the two prade: 7 
cessor Acts. of the Desert t Land Act © 


8 See, ef-s United States v. Rio Grande Ir- 
rigation Co:, 174: U.S. 690, 106 (1899) ; Cali- 
fornia Oregon Power Co. v. Beaver Portland - 
Cement Co.,. 295 U. S. 142) 162 (1935) ; - Jekes’ 
Brush v. Com-: 


paert v. United States, 426 U.S. 128, 143, 145° 
(1976) ; California v.. United States, 438 U.S. 
645, -658 (1978). : 

7 United ‘States v. Rio. Grande Irrigation 
Co., supra, 174. U.S. at 706. As: passed by the’ 
Senate, the provision read : “and the water in 
all - lakes, rivers, and other sources of water’ 
supply shall remain and be held for the use’ 
of the public for purposes. of irrigation and 
mining. ” See Cong. Rec. (Feb. 27, 1877), p 
1978. The language . “was “changed. to. actip 
only. to non-navigable waters in Conference, » 
without ~ explanation. Cong. ‘Ree. (Mar. 3y 
1877), ps 2156. . ek 
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ad une. 25, 


beth neeounined art ratified a pre: | 


existing right to possession of water 
in mer ie with local custom, 


laws and court. decisions, see 14 
Stat. 251, 253 (1866) ; 16 Stat. 217, 
» ¥18: (1870) + Broder . ‘Natoma. 
bi ater & Mining Co., 101 U.S. 274, 


276 (1879), and neither. statute was 


: expr -essly limited. to. non-navigable - 


waters.’ Moreover, the ‘Supreme 


= Court has held that these two Acts 
are not limited to rights acquired — 


before 1866, ‘but “reach: into the fu- 
ture as_ well * * #29 ‘Therefore, 
the significance of the. Desert Land 


Acts limitation, ‘to non-navigable a 


waters is. unclear. | 
Second, the “Actis tite ion to 
‘sour ces on ‘the public lands received 


_. express recognition in Federal Pow- 


er Commission .. Oregon; 349 U.S, 


at 448. (1955), which held the Act 
| inapplicable to reservations of. land 
_from:the public domain without dis-— 
tinguishing between .whether the — 
water involved was needed to carry 


| out the purposes of the reservation, 


see part IIT A,. infra, OT Was. for 


~COhgE essionally | authorized. . uses 


s) apart from the purposes , of, the 


-Teservation; ‘see part IIT B.. 


. Phird, ‘the ‘Act's Taare to un- 
~ used, ‘unappropriated. waters means: 

— that ie the extent the Federal Gov- 
| ernment was using: water 1 in om 


8 Somewhat. eurtoualy, . 


295 U.S. at 155. (italics added). 
9 Ibid. ; 
SuUpr a; 438 U. Ss. ‘at 656-57, n: 11. 


a 


oa with federal land fianagethent | 


in 1877, it was not free for “the ap- 


propriation and use of the public.” 
But whether it prevented the Fed- 
eral Government. from using addi- 


tional water after 1877 except, in 
compliance: with state law requires | 
| further scrutiny, provided below. . 


Fourth, the Act’s ' limitation to 
water for ‘Grrigation, mining. and 
manufacturing purposes”. has not: - 


been found by the Supreme Court 
to be particularly significant. In. 
1935 the Court, purporting to give 


this language its“natural meaning, a 


held that’ it “effected a severance of 
all waters upon the public domain, 


not theretofore appropriated, from 
the land-itself,” apparently without — 
limitation to the purposes for which 


the waters could be appropriated.” a 
No mention of the limitation to cer- 
_tain purposes was made ‘in’ subse-_ 
| quent Supreme Court cases. | 7 


fifth, the fact. that, the Deser rh 


Land Act does not deal with federal © 
: acquisition: of water rights has had 
varying. significance for the .Su- 
preme Court over the years. Tni- | 
‘tially, in Rio Grande, supra, the = 
_ Court stated: (albeit j in dictum apart. 
from, its . discussion: later in- the. 


opinion. of the Desert’ Land. Act), a. 
that the United States’ right, as the. 


owner of lands bordering: a stream, | 


| to the continued flow of such waters 
Rove the Su. | 
| preme Court in 1935: said these two. statutes 

were the “test and measure of private rights 
in and to the 2on- navigable waters on public | 
domain.” California Oregon Power Co., supra, - 
2 lation. 174 U. S. at 708. This lima- 


see. also California v. ‘Unitea States, : 


“as may. be necessary, ; for. the bene- 


ficial uses of government pr ‘operty”” 


cannot be destroyed by. state legis- — 


- ‘10 I4., 285. US. at 158 (italies added). 
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tation was repented ana; oe. 
in Winters v. United States, 207 


U.S. 564, 577 (1908), and in. Cadifor- 


Ma Oregon Power Co, supra, 295_ 


U. s. at 159. Later i in the latter deci- 


sion, however, the. Court stated that | 
the Desert Land Act. vested the ~ 


states with power “to affect. the 
riparian rights of the U7 nited States 
[and] its. grantees * 
162 (italies added) ; see also. 295 
U.S. at164.- - 


These. statements concerning the | 


: rights of the United States were 


| dictum, since the case itself con- 





ze) Before it was revived ‘to some ar 
the decision: in Catifornia y.. Uriited States, 


disenssed infra, Dean .Trelease, a noted ‘au- — 


thority on water law, commented that the 
decision in California Or egon Power Co. “now: 
seems to be a spurioug, reading of the Desert 
Land <Act.’” -Trelease, © “Federal Reserved 
Rights Since the PLURC,” 54 Denver lL. J. 
473, 476 (1977). Four years after California 
Oregon Power, the 9th Cirenit cited the de- 
cision for the proposition that ‘‘privete rights 
in the waters of non-navigable streams on the 


public domain are measured by local customs, 


laws and judicial decisions,’’ but that the 


government may, “Independently” of the for- 
— malities. of -an. actual appropriation, reserve | 


the waters of non-navigable streams on the 
public domain if needed for governmental pur- 
poses.” United States -v- Watker River Irrg. 
Dist., 104 F.2d 334, 836-37 (9th Cir. 1939) 


{italics added). To the extent the Court’s re- . 
marks extends ‘to nom-reserved federal water - 


rights, it. is dictum, since the case concerned 
an Indian reserved water right. See also Ne- 
braska v. Wyoming, 825 U.S. -589, 611-16 
(1945), where the: Court declined to ‘decide. 
whether the United States owned the unap- 
| propriated water of the Platte River,. because 
the. water rights for reclamation projects on 
that River were obtained in accordance with 
state law pursuant to sec. 8 of the Reclama- 
tion Act, 43 D.8.C. -§ 383 (1976), and there- 
fore the question of ownership by the United 


States ‘of unappropriated water. is largely: 


academic * * *.° 325 U.S. at 616. See alsa. 
Cappeert v. United States, supra, 426 U.S. at 
144, fn. 9; and Arizona v. California, supra, 
where the Court declined to consider <Ari- 
zona’s “rights to interstate or local Waters 
which have | not yet been, and which: may 
never be, appropriated. es 283 U.S. at 464 (cita- 
tions: epee). Pee 


DECISIONS ‘OF THE DEPARTMENT’ oF THE. INTERIOR 


Power Commission v, 


ee? 205 US: at 


and riphts of a tiene of pub- 


he Jand, squarely covered by me 7 


Desert land Act itself. 

Twenty years later, in Federal 
Oregon, 
supra, the Court said that the Desert 
Land Act “severed, for purposes of 


private acquisition, soil and water 
- rights” on public lands, 349 U.S. at 


448 (italics added), without: - ex- 
pressly mentioning federal agencies’ | 


acquisition of water rights. — 


Twenty-one. years after FPO vw. 
Oregon, the Court again construed 
the Act as ‘providing only that 
patentees of public land “must ac= 


quire water rights in non-navigable 


water in accordance with state law.” 
Cappaert v. United States, supra, 
426 U.S. at 143. The Court went on 
to state flatly : “Federal water rights | 
are not dependent upon state ay or 
state procedures * * *,? 496 U.S, at 
145. To the extent that the. remark 7 
applies to federal non-reserved’ 
water rights, it is dictum,. because 
the case itself concerned a federal 
reserv' ed right. 

Two years later, however, the 
Supreme Court, in construing the 
Reclamation Act, found occasion to 
observe i in divteunn. that there are two 
limitations on the states’ “exclusive 
control ‘of its. streams—resor ved 
rights *°* * and the navigation | 


| servitude.” California. v. United 


States, Supra, 438 U.S. at 662. The | 
Court cited only United States v. 
fio Grande Irrigation Co., supra, 
174 U.S. at 703, for the proposition 
tliat: only ‘veserved rights, rather 
than all federal water tights needed 
to carry out. congressionally man 
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dated land - sina. responsi- 
bilities, fall within this exception 
allowed:by the Desert Land Act. In 


4 the passage cited by the Court in 


California wo. United States, the 
Court had stated, in dictum: 


{I]n. the absence of specific | authority: 


from Congress a State cannot by its legis- 

lation destroy the right of the United 
States, as the owner of lands: bordering 
a.stream, to the continued flow of its 
waters; so far at least as may be neces- 
sary for the heneficial uses of the govern- 
| ment property.” 


Tt ihete fore. seems plain that the 


Rio: Grande: Court;: in construing. 


the Desert Land Act twenty-two 
years after its passage, did not limit 
the exception to the higher reserved 
rights standard—the right to use 
- waters on lands reserved from the 
federal domain: for specific pur- 
poses, “where without the water the 
purposes of the reservation would 
be entirely defeated,” *—~but. in- 
stead allowed it under a-lesser stand- 
ard, for water necessary for the 
beneficial uses of the ee 
property. : 


It is apparent that prior Supreme | 


Court dicta are somewhat at war 
with one another on this issue. One 
reason for this is found in the Desert 
. Land Act itself. That Act was one 


2 At 174 US. 702 (1899): ‘This passage has 
been repeated and. endorsed ‘Several times by 
the - Supreme Court.. See, e.g., Gutierres v. Al- 
 buquergue Land Oe:, 188 U:8. 545, 554 (1903) : 
Kansas v.: Noloreae: 206 U.S. 46, 86 (1807) : 
California Oregon Pater Co., supra, 295 U. S, 
at 159. 

8 United “States ¥. New Mezico, 438 U.S. 
696, 700: (1978), decided the same day and as 
a companion to California v. United States, 
supra, 
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of many statutes enacted 3 in the lat | 
ter half of the 19th and. early part: 


‘of the 20th centuries to promote set- _ 


tlement. and ‘cultivation of public — 
domain lands. Tt. spoke principally 
to-the process by which arid public 


. lands were to: be-irrigated. and. re- _ 


claimed: and transferred from the 
public domain into ‘private hands, - 
See, €.9., Williams v. United States, 
188 U.S. 514 (1891) ; United States — 
v. Healey, 160 U.S. 136 (1895). Ex-_ 

cept to the extent the quoted Jan- 
guage applies to the Federal Gov- 


ernment, it addressed not at all the 


rights and obligations of the United 
States as owner of those federal 
lands not brought within the settle- | 
ment scheme it established. Because 
of this, the legislative history does 
not. contam any debate over the im- - 
pact of the bill on federal. ‘water 
rights. | 

In any event, pecniice the ‘Su- 
preme Court has spoken only by in- — 
consistent: dictum on this subject, 


the. guidance ‘I. must: give federal 


agencies must. be based to a large 
degree on pr edicting how the Su- 
preme Court may resolve these con- 
flicting _ statements contained in 
prior secuions | 
J am of the opinion that by these 
relatively narrow Acts of 1866, 1870 
and 1877, the United States did not 


- divest itself of its authority, aS.SOV= — 


ereign, to use the unappropriated 
waters on the public Jands for gov-_ 
ernmental purposes, Supreme Court 
decisions upholding federal reserved _ 
water rights created after the effec: | 
tive dates of these statutes affirm — 
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this. conclusion (United States v. 
New Memico, supra, at 698) : . 


The. Court has previously concluded that 
_ whatever powers the States acquired 


gional Acts and admission to the Union, 
however, Congress. did not: intend: thereby. . 
to relinquish its authority: to. reserve. un-. 
appropriated water in the future for. use 


ated resources, it is not difficult:to 


- 


over their. waters as a. result of congres- 


on appurtenant lands withdrawn from the 


- ‘public domain’ for specific federal pur- 


poses, Winters: v. United. States, 207.U.S. 


- 664, 577. (1908) ; Arizona V. California, 


373 U.S. 546, 579-98 (1963) ; Cappaert Vv. 
United - States, ae . Ea : . eal poe 
(1976). | aoe. | 


Given the constitutional under- 


pinning for, and the nature of, 
federal ownership and control of 


the public lands’ and: their associ- 


understand ‘ why. Congress’ has on 


numerous ‘occasions expr essly pro- 


vided that state law would govern 
the acquisition of rights to use. wa- 


ters on the public domain by pri- 


vate individuals. In ‘a constitutional 


context, this ‘so-called ‘ ‘express ‘de- 


: ference to state water law” 14 is, es: 


sential to divest: the ‘United States 
of its inherent power and control 
over its property and to give the 


states the opportunity» and the 


power to reculatethe use and acqui- 


sition of resources, including water, 
otherwise copiened by. the United 


States. 


In: both» inited. Sighs: Vv. *Naip 


Mewico, supra, and California. v. 
| United States, 438 U. S. 645 (1978), 


the Supreme Court identified direc- 
tives in various federal laws that 


state law should be followed or r that | 


: for Federal and Indian Reservations, A Grow- 
. a Controversy in Need of Resolution” (GAO- 


14 United States v, Wee " Mevico, supra, 438 


vU. Sat 702, (1978). 


"DECISIONS OF. eee DEPARTMENT OF ‘THE INTERIOR 


hee 


the federal ie should not’ be con- 
strued to interfere with state law. 
Keach of these laws deal with a spe- 
cific federal project or program, or 
contained general standards per- 


taining to the acquisition or pro- 


tection of private: rights to the use 


of water on: the public domain, I 
believe. that neither the 


Desert 
Land Act nor any other federal 
statute deals generally with how 
the United States should acquire 
and maintain rights to use water 
on the public dona and reserved: 
public: domain.** _ a | 

Congress has been fully aware of 
the continuing problem of state- 
federal relations in this area and 
even. though attempts have. been 

mace,” it has never acted to. require 


| compliance with state law in every 


instance where the United’ States 
acquires water rights. In fact, Con: 


: 18 Ree Tbid., fn. 5. ape 

Of the. 37, statutes. ‘referred. to by ‘the 
Court in New Mesico,: supra, 438 U.S. at 702, 

n.:5, 33. contain: general. statements indicating 
that such legislation should not be construed. 


. to interfere with the right of ‘states to con- 


trol: the use of water within their boundaries » 
or that a private Person or government of- 
ficial should comply with state law when 
carrying out a specific program -or..purpose 
such as constructing or planning a public 
works .project, disposing of Indian lands, or 
conferring certain benefits. on a state. The | 
remaining statutes either’ do not mention 
state law or. are not.related to the aequisi- 
tion of water rights. 

it See, eg:, 8. 863,: 84th Cong., 1st- Sess. 
(1955) ; §. 1275, 88th Cong., 2d Sess. (1964) ; 
Morreale, ‘“Hederal-State Conflicts Over West- 


ern Waters—-A Decade of ‘Clarifying Legisla- 


tion,” ” 20 Rutgers L. Rev. 423. (1966); 
Corker, ‘‘Water Rights and Federalism-——The 
Western. Water Rights. Settlement Bill of 
1957,’ 45 Calif, L. Rev. 604 (1957)..A recent 

GAO. Report summarizes some of the more 


important legislative proposals made over the _ 


past 25. years. See ‘Reserved Water Rights . 


1ID-78-176, Nov..16, 1978) pp. 39-50. 
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egress” has - pee iaa Alat: “the 
United. States. could acquire rights 


touse water. in.ways other. than, 


through state’ law.38 Since Congress 


has not generally directed the Fed- : 


eral Government to comply with 
state water law, such: compliance 1S 
‘required only in those specific in- 
stances where Congress has so pro- 
vided. But while Congress has not 


di rected. the I Federal Government to 
| comply with state water law, nei- 


ther has. it prohibited. the. United 

‘States from voluntarily complying 

_ ayith such state. water laws unless 
; specifically, directed. _ eo 


In: summary, : ‘since: nko adsl : 
Government’ has. never “granted 


- away. its right to make use of unap- 


propriated waters on federal lands, 
it is my ‘opinion. that. the United. 
_ States has retained its power to vest 
in itself water rights in wnappropri- 
ated waters.and:it may éxercise such — 
 -power. independent ‘of: substantive. : 
. state law. See: United States .v. Rio 
Grande Dam and Irrigation Co. 


supra; see also discussion. at. t part 
_ IIB below. 





- 38 See 16 U.S.C. -§ 1284 (ce), (1978). One of 
-the statutes on the list cited by the Supreme 
Court:in' United States v. New Menico, supra, 
‘is the: McCarran Amendment, 43 U.S.C. § 666 
(1976): It is noteworthy that this. provision 
-—which waives the sovereign. immunity .. of 
-the United States in certain cases—refers to 
-the acquisition of water rights: by» the United 
States “by appropriation under. ‘State law,. by 
-purchase, by exchange, 07 ‘otherwise i ad 
.(italics supplied). The Supreme - Court relied 
.on the “or otherwise” language in holding the 
Amendment waived the United States’ ‘sov- 
.ereign immunity for all. federal. water. rights, 
including ‘“‘appropriative rights, riparian 
rights. and reserved rights.” United States © v 
District Court. for Hagte Rae le 401. U.S. 
67520, 524. (ett), 


IIL. RETENTION AND AGQUI- : 
SITION OF WATER RIGHTS 
BY THE UNI TED STATES 


The United States retains water : 
rights. by reserving . federal lands. 
and waters necessary to fulfill speci- 
fied purposes and obtains water 
rights by (1). ‘appropriation - of 
water and application to those 
uses. authorized . by. Congress. to. 
earry . out. congressionally author-— 


ized: programs. onthe: public do- _ 
main, reserved and acquired lands ; 


and (2) acquisition of water rights: 


| through purchase, exchange ( or'con- 


demnation. | Oe 
A Reserved Bigikts, Doctrine te 


The: federal reserved. water rights 
decane is. a judicial, creation.” 


which holds: : 


[Ty}hat’ when: the BPederal Governnient 


‘withdraws its lands from the ‘public, do- 





19 ° Federal. reserved. water. rights - were first 


“explicity’ recognized in a‘case interpreting an 
agreement between the United States and an . 


Indian tribe. Winters v. United States, 207 


TES. 564° (1908). ‘In ‘Winters, the Court. relied 
- in. part. on Congress inferred: intent.-in the 


Fort: Belknap Agreement to transform the In- | 
‘dians“into a “pastoral and -elvilized people,” 


-the: need.*for - irrigated: ‘water’ to make the 


reservation . lands productive, and the -con- 
‘struction rules - ‘resolving’ ambiguities ‘in the 
favor of Indians, to find that the undeniable 
“power of the ‘Government to: reserve the 
waters and exempt them ‘from: appropriation 


‘under the state Jaws’? had -been exercised: in 


‘this. case. Id. at 576-577: - 

- The concept of federal reserved ented rights 
was. first expressly extended to. non-Indian 
federal reservations ;‘.e., wildlife refuges, na- 
tional : recreation .areas, national : forests, in 


‘Arizona v. California, 373 U.S. -546 (1963), 


though the Court had intimated'that the doc- 
trine would be so. extended several: years. pre- 
viously. .See Federal Power Commission v. 


Oregon, . 349 U.S. 435. (1955). In- Arizona ¥. 
_ California, the Court expressly held that the 
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main and reserves it for. a federal pur- . 
pose, the Government, by implication, Te 
serves appurtenant water then. unappro- 


priated.to the extent needed to accom- 
plish, the. purpose of: the. reservation. In 


doing so.the United States acquires a Te 


served water right in unappropriated 
water which vests on the date of the 


reservation: and is: superior. to the rights,: . 


Of ‘future appropriators, Reservation of 


water is empowered by the. Cotmmerce ; 


Clause, Art. 1,:§ 8, which permits. federal 


-regulation of navigable streams, and 
the Property. Clause, Art. IV, $3, which. 


permits federal regulation of federal 
lands. The’ doctrine applies © to Indian 
reservations’ and other federal enclaves, 
- encompassing water rights in. navigable 
and non-navigable streams. i ae 
Reserved water rights are most 


often. created: by. implication, rather ... 
than by express reservation. The in- - 


tent to reserve water “is inferred if 
the previously ~ -unappropriated 
‘water is necessary to‘accomplish the 
_ purposes for which the land reser- 


vation.is created,’ M3: ‘pécaiise the courts’ 
have. reasoned - “that: the | ‘Federal 


Government would not reserve lands 
for specific purposes unless it also 
intended to reserve unappropriated 
water: necessary to fulfill those pur- 


poses... Cappaert -a, United. States, 


supra, at 139; see: United States »v. 
New Mexico, supra, at. 701-02, How- 
ever, “where water is-only valu- 
able fora Seondary use of the reser- 
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‘principle underlying. the eseive lone of water 
rights * *:* was equally applicable. to: other 
federal establishments.” -Yd. at 601. Subse- 
‘quently, numerous cases have applied the: re- 
served water. rights doctrine to withdrawals 
“and reservations under the jurisdiction of 
NPS;:FWS and BLM, See, for example Cap- 
paert Vv. United. States, supra; In the Matter 
of the United States of America, Water. Divi- 
sion’s $, 5 and ¢, Civil Nos, W—425 ete.. (Colo. 
D.C,,. Mar,..6, 1978), appeat. pending UMOE: 
T9- SA99. and 100, Colo. Sup..Ct.). °°; 
20 Gappoert v. United. States, ‘supra, at 188. 
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reservation purpose(s); 2.., 


Hewizo, 
Proclamation (Cappaert v. United 
States, supra), atl executive order 
; (Arizona: 0. California,. supra), a 


-[86 I.D. 


aa es oF Miner arises fe con- 


. trary. inference that. Congress in- 


tended * * * that the United 
States would acquire water in the 
same manner as any other public 
or private appropriator.” United - 
States v. New Menico, supra at 702. 


‘Thus, there is an important distine- 


tion between the purposes of a land 
reservation and secondary or sub-. 
sidiary 1 management apart from the 
only _ 
the former obtain water rights by 
the act of res serving the land for par- 
ticular purposes. This distinction is 
further explored in part pan B, 
infra. | 

The measure. of the federal re- 
served water right is that quantity 
of water needed to accomplish the 
pur poses of the reservation and no 
more. Cappaert v. United States, 


supra. The priority date-of the fed- 
eral: reserved: water right for. pur-. 
‘poses of determining seniority of 


water rights relative to those ob- 


tained under state or federal law is _ 
the date of the federal reservation or 
withdrawal action initiated toward 


a reservation. A’ reserved water 
right may be created by an Act of — 
Congress. (Gnited Statest 'v. New 
supra) , a Presidential 


treaty (Winters v. United States, 


supra), a Secretarial land order 
‘(Arizona v. California, supra), or 
other departmental action ulti- 
nately 


_ereating. a. reservation 
(United States 2, Ww alker River 
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i isdn. Dist, 104 F.2d 334. (oth 
Cir. 1939) )._ 
State law requirements such. as 


notice of application to ‘beneficial 


use are not required to perfect re- 
served water rights. Cappaert. v. 
United States, supra, at 148, 145. 
The “volume and scope of particu- 
lar reserved rights, are federal ques- 
tions” calling for the application of 


‘federal law (€.9., the fact that state 


water law systems may not. provide 


for minimum instream: flows. is 1r- 
relevant: if such flows are needed to. 


CALTy out the purposes of the reser- 
vation), though state courts are 


competent to initially determine . 


federal reserved water rights in 


McCarran Amendment. (43. Ofek Ome 


§ 666 (1976)) proceedings. United 


States v. District Court for Hagle 


County, 401 U.S. 520, 526. (1971). 
Finally, reserved water rights en- 


compass: both: existing: uses:and fu- 


ture water requirements necessary 
to fulfill the purposes of the reser- 
vation. See Arizona v. California, 
373 U.S., supra, at 600-601. 

In sum, the federal reserved 


water right is created by implica- | 
tion as well as by express language 


in the reser vation of public land for 
particular purposes. It arises from 


. © federal: lawand-is-not: dependent on .. 
nent Compare: C.: Wheatley; ‘Study. of the 


| state law for its existence or perfec- ” Development, Management, and’ Use: of Water 


tion. It does not require that water 
be put to actual use, and therefore 
is different from the concept of ap- 
propriation of water. upon which 
Western States principally, but not 


manner :: 
rights. See, €.g., In Re Waters of Long Valley. — 


735-86. (1970)-; 


exclusively, rely. It establishes: a 


right to water to carry out the pur- 
pose(s) of the federal reservation 


as of the:date the reservation ‘is:cre- 


ated, whether the water is actually 
put.to use and. whether future ap- 
propriators under state law have 
actual knowledge of its existence. 
Certain other contours | of the re- 
served water rights doctrine “re- 
main. unspecified” and guiding the 
Department’s approach - to some of 


7 these: ‘must: await: concrete. fact: situ- 


ations, in the absence of precedent 
to euide reasonable assertion of re- 
served water, rights. See United 
States .v. New Mexico, supra, at 
a 00,2 This ees d right doctrine. 


aL Same ‘Western States recognize ‘the ads, 
ence of riparian rights, which may not depend . 
upon actual use, and: can create uncertainty. 
with respect_ to other, “vested” state water 
rights based : on actual appropriation and use 
so long. as: they. are unadjudicated, in the same 
BSE “nquaniti fied “federal”: “reserved 


Creek: System, 84 Cal. App. 3d 140 (Cal. Ct. 


App. 1978), appeal pending, Cal. Sup. Ct. 


see also United States v. ‘Gerlach Live Stock 
Co., 339. U.S. 725, 742-55 (1950). 

22 As an example, this opinion does not. dis- 
cuss whether the reserved water rights doc- 


 trine applies to acquired lands. While T. am. | 


of the opinion that persuasive arguments may 
be’ made both for or against the assertion of 
reserved rights -on acquired lands of the 
United States, I do not find it necessary to _ 
resolve this issue in this opinion because it is 

the policy of the Department to acquire water 
rights. on acquired lands through methods 
other than. assertion of. 2 reserved water 


Resources’ on the..Public Lands,” 83 (1969); . 
Corker, “Water Rights and Federalism—The 
Western Water Rights Settlement Bil! of 
1957,’ 45 Calif. I. Rev.: 604, 612 (1957); 
Tarlock and Tippy, “The Wild and Scenic 
Rivers: Act of 1968,” 55 Cornell L. Rev: 707, 
with Federat. Reserved. Water 
Rights) Task Group Report (prepared for 
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is applied do: the various: types oe 
federal reservations administered: 


- by the Department i in secs, eee 
of this opinion. | : 


Be. Federal . Water | Rights Ob. 


| tained Through Appropria- 
ton and Use For Congres- 


te sionally Authorized Pur poses : 


The. land . _management, agencies 3 
of the. Department: of the Interior 


| have, throughout their history, ap- 


_ propriated water on the lands they 
administer to carry out congres- 


sionally authorized or mandated 
programs. This appropriation of 
water—its | actual application to a 
federal use—is necessary to carry 
out the. secondary, ‘ uses for which 
‘many: federal : reservations : are ad- 
ministered, It is also essential for 
the management and administra- 
tion, of non-reserved federal lands, 
No opinion on the: water rights. of 
the. land management. agencies of 
this Department would be complete 
without. the discussion that. follows 
on the’ non-reserved water rights of 
this. Department. © 2... 
Even though federal - ‘reserved 
rights have received the ereatest j Ju- 
—dicial and political attention, the 
United: States also has. the right: to 
appropriate water. on. its own. prop- 
erty for: congressionally author ized 
uses, whether or.-not.such: uses are 
part: of any, “reservation” ’ of ‘the 
, land.” onde, aes BB wat sial Seats SH 
“This right to. use water for con- 
NS 92—Continued - eas Pe Sar 
Water Resources’ Policy ‘Study, 3 Nov. Ty 1977), 


Dlication of the reserved water rights doctrine 
in non-public domain: states. oe 
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rescionally ee purposes: is: 


not.a “reserved” right, That is, it 


does not arise by implication from 


the reservation of land for particu- 


lar purposes, but instead’ arises from: 
actual use of unappropriated water — 
by the United States to carry out. 


| congressionally authorized manage- © 
ment objectives on’ federal Jands. 
Unlike the reserved right, this fed- 


eral ‘right ‘to appropriate | water’ 
(like all state- recognized appropri- 
ative rights) may not pre-date, im 
priority, the date action is takem 
leading to an actual use, whether 
consumptive or non- consumptive,, 
and it may not adversely affect 
other rights established under state 


law. The time ofits actual imitia- 


tion and:the.purpose and quantity 
of the use establish limitations on 
the extent of the right. 
‘The'existence of the right i 1S sup- 
ported by case law and a previous 
Solicitor’s: opinion. See discussion: . 
and cases cited at part IT; supra, 
arid United States vs District Court — 
for Hagle County, supra, at 524; 
State of Nevada ex rel. Shamberger 


wv. United States, 165-F. Supp. 600 


(D. Nev. 1958). (dietum) 3 aff'd on 
other grounds, 279.F.: 2d 699 (9th 
Cir: 1960) ; Solicitor’s Opinion, M— 


. 83969, “Compliance by the Depart-_ 


ment with. State Laws er ong 
Water Rights,” pp. 6-7 (Nov. 7, 
1950) ; CFs. United. States 4. Little 


Lake Mi isere ‘Land Co. , 412 Ao 8. 580” 
| (1978), It i is also unanimously rec- 
ognized by. commentators _ 
_ others; ¢.g., in the words of the Na- 
. tional Water Commission : “Federal | 
7-8. A corollary’ issue not discussed ’ is the ap-. 


‘and . 


agencies may ‘also have made some 


: water uses that neither comply with 
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State ae nor can ie justified under 


the reservation doctrine, The power . 


of Federal agencies to make such 
uses cannot be denied under the 
Supremacy Clause, if the water has 


been taken ‘through the exercise: of 


constitutional power.” And further: 
-“The-reservation doctri ine is a finan- 


cial doctrine only; it confers no 


power on the Federal Government 
that it does not otherwise: enjoy. 


Anytime the: United States needs | 


water * * * to carry out a program 


authorized: by the» Constitution, it. 
has ample power to acquire it.” Na- 


tional. Water Commission, Water 


Policies for the Future, at pp. 466, - 


467 (1973); see also. F. Trelease, 


Federal-State Relations in Water 


Law 14%; (Legal Study No. 5, pre- 
pared for National Water-Commis- 


sion, Sept. 7, 1971); C. Wheatley, 
Study of the Development, the — 


Management, and Use of Water Re- 
sources on the Public ce 78-80, 
| 112-116 (1969). 


» Although such rights’ are in the 


iteone. respects. exactly con- 
gruent with ordinary state appro- 


-priation law, the appropriation for 


authorized federal purposes cannot 
be strictly limited by what: state 


water: law. says is a “diversion” of | 


water or a “beneficial use” for which 
water can be appropriated. . 


Only Congress, as'I stated ear lier, 
has ‘the authority under the Prop- _ 


erty Clause. to control the disposi- 


tion and use of water appurtenant 


~ to lands owned by the: United States. 
See Kleppe v. New Mexico, supra; 


of. United ere %. i Lake 
Misere Land Co., 412 U. S. 580, 593- | 
-97 (1978). (this ice. held. that fed-_ 
eral courts may fashion rules of 
federal law necessary to carry out 
important congressionally author-. 


ized programs; é.¢., land acquisi-— 


tions: under the Migratory. Bird 
Conservation Act; where state laws 
do not provide appropriate stand- 

ards or unduly interfere with fed- 


eral programs); United States »v. 


Albrecht, 496 F. 2d 906, 909-11 (8th. 


Cir. 1974) (state. law's failure to. 


recognize property interest in. an — 
easement taken by the Federal Gov- 
ernment to-car ry: out: the Migratory © 
Bird Hunting Stamp Act does not 


prevent enforcement of easement, to 


‘carry out congressionally anion: 


ized. naticnal program). It is my 
opinion that, since Congress: has 
vested only the public. with the 


right. to appropriate unappropri- 
ated. waiter sing 
- through or appurtenant-to federally 
owned lands -under: state law, the 


arising. on, -under, | 


United. States itself retains a pro-- 


“prietary interest in those. waters | 
that have not been appropriated 
pursuant to. state law. The. United — 


States therefore retains the power 
to utilize those unappropriated wa- 
ters to carry out the management | 


~~ objectives specified 1 im congressional 
‘directives. Such directives. are. 1u-_ 


thorized under the br oad ‘powers 
contained in the Property Clause. 
See Kleppe v. New Mexico, supra. 


" Any legislation enacted by Con- 
gress to accomplish management ob- 
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a eatives on - federal laws preempts 
conflicting state regulations or laws 


as a result of the operation of the 
_ Property and Supremacy Clauses of. 
_ the United States Constitution. See 

 -Kileppe v. New Mexico, supra. Any 
authority: the:states.may have:been — 


given to regulate and administer 
federal property and/or programs 
by the Congress may only tbe exer- 
cised in a manner which is “not in- 
consistent with clear congressional 
directives.” See California v. United 
States, supra, 438 U.S. 645 at 672. 
~ It seems plain, however, that most 
of ‘the United States’ appropriative 
(or non-reserved)..-;water-rights are 
recognized under the water law of 
most of the Western’ States, and 
therefore no conflict with state sys- 
tems should generally exist. There 
may, of course, be conflicts between 
the Federal Government and provi- 
sions of state substantive law when 
federal agencies appropriate ‘water 
for uses which are not recognized 
s “beneficial” under individual 


state water law systems, or where. 


in-stream flows needed for federal 
purposes are not recognized as a 
“diversion” or ‘ ‘appropriation” of 
water under state law. 

The question remains, however, 
whether and to what: extent the 
United States must conform its as- 
sertion of -non-reserved federal 

-water rights to state law. The ma- 
_ jority.opinion in United States v. 


New Mewico, supra, suggests atone 


. point that, if a reserved right does 
not exist, “there arises the contrary 
inference that Congress intended” 

| federal ¢ agencies to Puequine water 
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‘in the’ same manner as any eae 
_ public or private appropriator. 2 

438 U.S. at 702. 
whether the Court: was referring 
generally to the concept of appro- 
priation of water used by the West- 
ern. States, or full.compliance with 
procedural and substantive state 


It is not clear 


water law, or only compliance with 


state procedures. If the Court in- 
tended by this dzcfwm that the 
‘United: States. could only assert 


water rights for purposes recog- 


nized as beneficial understate law, 
then the federal land manager 
would: have to manage the same 


kind of ‘federal lands. significantly 
differently indifferent states, de- 
pending on local law, The BLM, for 
example, may not be able tomanage 


lands for recreation and fishery pro- 
tection in one state to:the same ex- 
tent that it could in a neighboring 


state because of differences in. what 


are regarded as “beneficial nses” 
under each, state’s Jaw. 


“The majority in Vew Mewico does 
not. discuss whether Congress in- 
tended this anomalous result. As — 


noted above, the Court had two 


years previously stated in Cappaert 
v. Unitel States, supra, at 145, that 
“Tf]ederal water rights are not de- 
pendent upon. state.law or state. pro- 


cedures * * *,” [ must interpret the 


dictum in United States v. New 
Mexico in light of, and consistent 


with, prior Supreme Court pro- 
-nouncements,.: especially. since the 


Court did not purport .to limit or 
overrule statements in prior deci- 
sions. Therefore, it is reasonable to 
conclude that. ethos oh the dae jority 
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m We ew Geis beliovad ae non- 
reserved federal water rights must 
be acquired through some form of 
appropriation and actual use, I can- 
not subscribe to the view that these 
non-reserved: federal water rights, 
used in connection with congres- 


sionally“ authorized: land manage-’ 


ment programs, are dependent upon 
state law in defining their. substan- 
tive contours. In my. view, such a 
result would not comport comfort- 

able with such Supreme Court deci- 

sions.as United States v. Little Lake 
 Misere Land Co., supra., recogniz- 
ing the. authority of the Federal 


Government: to: rely on: federal.law 


where state law interferes with con- 


gressionally authorized programs, . 
and Paul v. United States, SUPT A, 


requiring an express action by. Con- 
gress to delegate federal preroga- 
_ tives to state authorities; and would 


contradict the unanimous view of 
the authorities cited above that. the 


Federal Government’s right to ap- 


propriate © unappropriated water 
necessary to carry out congression- 


ally mandated management func- 
tions. cannot be defeated by state 
— law: definitions of beneficial use or 
diversion. : 

While I am firm in-my opinion 


that federal. non-reserved water 


rights are not dependent upon the 
substantive contours of state water 
law, the issue whether they-must.be 
perfected under state procedures is 
a closer question; ¢.g. .» while -con- 
gressionally authorized programs 


may plainly be frustrated in certain 


states if the sibaies of stats aay 
is binding on federal agencies, cf... 


United States v. Little Lake Misere 


Land Co., 412 U.S, 580° (1973), no 
equal danger is posed by compliance 
with state procedures. 

- Complying with state procedural 
law has certain advantages. It puts 
subsequent ‘state appropriators. on 
clear notice of federal rights, re- 
duces uncertainty, and allows better 
integration of state and federal 


_ water rights, It isalso literally con- 


sistent. with one interpretation of 


the dictwm in United States v. New 
the -United ~— 


Mexico, supra; 4.¢., 
States: would. acquire water: in: the 
same way—by the same proce- 
dures—as any appropriator, = 

While predicting the outcome if 


and when this issue reaches the Su- _ 


preme Court is difficult, given the 
conflicting indications over the last 
hundred years of decisions constru- 
ing the 1866, 1870 and 1877 Acts, I 
am .of the opinion that the better — 
policy. is. to follow state law in ac- 
quiring federal water rights to the 
greatest practicable extent. ‘This in- 
cludes following state procedur al 
Jaw in.all cases involving appropri- 
ation of non-reserved water. rights 


and state substantive law where 


that law recognizes the federal ap- 
propriative rights. in all pertinent | 
respects... : 
Tam unable to say that oan com- 
pliance is required as a matter of 
law, but because it may be required, 
the safer course is to follow state 
procedures in perfecting’ non- 
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reserved’ water’ rights. Although. T 


have determined that Interior agen- — 
purchased, along with the land, 


cies should comply with state law 


to the greatest. practicable’ extent, 
this should not be construed’ as a 
waiver of any rights to the use of - 
water: which agencies of .this De- 


partment have established. in the 
past, even if the use relates to other 


than a reserved right and is of a. 


type which agencies should make 


application. for through state pro-- 


— eedures in the future. Interior agen- 
cies should, - however, . 
promptly to record these ene 
uses with the states. = 


_ Therefore, application. shoud: ne 


: ade pursuant to state procedural 


law for all uses of. water Interior 


land management agencies are 
making and plan to make on the 
federal Iands they manage which 


are not covered by reserved rights, 


as discussed’ more. specifically in 
| parts IV-EX below. | eae i Me 


Cy Other lu ethods doe Acquiring : 


| Water Rights 


- ‘The United States has avaible : 


other methods by which it can ac- 
quire water rights for use on fed- 


_ eral lands. Chief among these well- 
recognized methods. are purchase, | 
donation, exchange ‘Or ‘condemna- 
tion. Congress, pursuant to its. 
power to provide for the manage- 


ment of feclera] lands under the 


Property Clause and its authority. 


to appropriate funds for carrying oe es 


out the mandated land management 
| objectives, . can. appropriate funds 
for the use of the land management 
agencies to purchase: water rights 
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‘needed to carry out Congress direc- - 
tives. Water rights are sometimes 


when éstablishing- such. areas as fish | 
and wildlife: preserves. The United © 
States also has the authority to ex-— 


change’ parcels ‘of «land. or: other 
property interests with non-federal 


parties or accept donations of land 
and. interests thérein. This includes 
the right to exchange lands carry- 
ing water rights or iy water rights | 
themselves. oa ns | 

~ Finally, the United ‘States, as‘an | 
incident of sovereignt , may con- 
demn lands or interests therein 
when. necessary to.carry out federal 
programs. Afohé 4. United States, 
91 U.S. 367 (1875). ‘This power of 
condemnation includes the condem- 
nation of water rights. Digan’ Ve. 


Rank, 372 U.S. 609 (1963). 


lV. RESER VED WA TER 
RIGHTS APPLICABLE TO 
AREAS al eee | 
BY: BLM 3 


"This ‘section Aiseusses ‘the: Tee. 


served water rights doctrine as ap- 7 
plied to BLM Jands. The most im-_ 
portant reservations. administered 
by the BLM which have judicially 
recognized reserved | water rights — 
are public springs and water holes 
reserved under 43_ U.S.C. §§ 141, 


300. (1970). ) and 30 U.S.C. $2200 | 


(1976) 2 25 


38 2 See, 09.5 16 v. 8c. a 112, 1850 7184, 


. 2 See, €.9.5 16 U.S.C. $1277. (1976). 

233n the matter of the Application of Water 
Rights of the: United States. of America, Cole. 
Water Divs. 4,5, 6, p. 38, et seg., Opinion of 
Judge Stewart (Mar. 15, 1978), appeal pend- 
ing (Nos. T9I-SA99-and 100, Colo. ‘Sup. Ct.). 
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A. Public. Wale. Holes 
Springs” 

Tt. Statutory — iat anid 
Legislative History : 


In the Act of Dec. 29, 1916,” ‘Con- 


gress directly addressed the. reser- 

vation of public springs and water 
holes‘and specifically included them 
as available for reservation under 


the broad _ authority 7 previously 


granted the President i in the Pick- 
ett Act2? Sec. 10 of the 1916 Act, 
formerly 48 U.S.C..§:300. (1970), : 
provided, in. pertinent part cranes 


added).: 


Lands gee or other 
bodies of water needed or used by the 
public for watering purposes shall not 
be designated under sections 291 to 301 
of this title but may be reserved under 
the provisions of sections 141 to 148 of 
this title [the Pickett Act] aud such lands, 
prior to December. 29, 1916, or there- 


after reserved Shall, while so reserved, 
. tbe kept and held open, to the public use 


2843 U.S.C. § 291 et seq. (1976). 
743 U.S.C. § 141 (1970), 


June 25. 1910, and provided: 


“The President’ may, at any time in his dis- 


cretion, temporarily withdraw from - settle- 
ment, location; sale, or entry any of. the pub- 


lic lands of the United States, including Alas- 


ka, and. reserve the same. for. water-power 
sites, irrigation, classification. of lands, or 
other public. purposes. to. be specified in the 
orders of withdrawals, and such withdrawals 
er reservations shall remain in force ,until 
revoked .by him. or by an Act: of Congress, ms 
{italics added.] . 

‘Pursuant. to -the. authority: granted. by. this 


created; €.g., Public Water. Reserve No. 19; 
issued by. President .Wilson on May 4, 1916. 


The Pickett Act was repealed by sec. 704(a). 
of the Federal Land Policy and Management 


Act (FLPMA), 438:.0.8.C. § 1701 Note; how- 
ever, existing withdrawals. remain in: force 
- until changed in. accordance with. the Act. 
a ORY ibid... ‘ 


and | 


commonly fe- 
ferred to as the Pickett Act, was enacted on 
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ore. under such. general 
rules and regulations as the Secretary 
of the Interior may prescribe ' we, 


The. Pickett. Act suthonged: the * 


President to withdraw lands for 
“other public purposes” and the 
1916 Act stated that. reservations 


may be created when “needed or 


used by ae public for watering 


purposes” or “for such’ purposes 


‘under such es rules and reg- 
‘ulations as the Secretary of the Ihn- 


terior may ‘prescribe. ” The purposes 


for. which the. public: miay’use*the — 
water. on. these-reserved water holes 
or other bodies of water under secs. 
141 and 300 must therefore be de-— 


termined by interpretation of these 
sections, their legislative. history, 
Executive Orders making the with- 


-drawals, and the regulations of the 


Department of the Interior —- 
to these reservations. |... = 
See. 10 of the 1916 Act was s part | 


of. the: congtessional plan ‘to- imple- + 


ment @ system of stock raising — 
homesteads in the. western United 


‘States. It provided the Secretary of 
2 the Interior with authority to desig- 


nate certain areas in the West for 
stock raising. homesteads of 640 
acres. aa 

The purpose of See. 10 was de- 


scribed by the House Committee on 


Public Lands : as follows: 


: oe nd ‘au. hiarizes: the 
section, certain public water: reserves: were: © This: “1S: a. new: settion: a : 


Secretary. of. the’ Interior ‘to: withdraw 


from: entry and. hold open for the general 


‘use of the public, important water holes, 


: springs," “and. other bedies. of water that 


are necessary for leree, surrounding 


23.43 U.S.C, § 300 (1970). 


a 
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tracts of ecuuey: settat a person cannot 
monopolize or control a large territory by 
locating as a homestead the only avail- 
able water supply for stock in’ that 
vicinity. "I : —— : 
2. The 1986 Withdrawal 
— Most of the reserved springs and 
water holes were created by the’ 
_ Public Water Reserve No. 107, Exe- 
cutive Order of Apr. 17, 1926.5 
That general withdrawal of public 
Jands states :. 


me gen hay dy 


{EH ]very smallest legal subdivision of the 
public land surveys which is vacant, un- 
appropriated, ‘unreserved public land and 
contains a spring or waterhole and all 
lands within one ‘quarter of a mile of 
‘every spring or -‘waterhole, located on un- 
surveyed public land, be, and the same is 
hereby withdrawn from settlement, loca- 


tion, sale.or.entry, and reserved. for public | 


use in accordance: with the. provisions ‘of 
Section 10 of the Act of Dec. 20, 1916 (39 
Stat. ia and i in: ald: ot pending 1 litiga- 
tion. o 


Water Reserve No. 107; Executive 


Order of Apr. 17, 1926, the Depart- 


‘ment of the Interior adopted regu- 
lations pursuant. to the direction i in 
sec. 10 that water holes are to be re- 
served “* * * for such purposes 
under such general rules as the Sec- 


| retary of the Interior 3 may prescribe | 





_ 2% ALR. Rep. il, 1916, 64th 
Cong. ‘Ist Seas. 

#0 ‘Numerous other specific: withdrawals were 
made both prior and subsequent to the 1926 
withdrawal, pursuant to the authority granted 
in the 1910 and 1916 Acts. See,, ¢.g.,-Publie 
Water. Reserve.-No.. 19, Colo. No.1, May .14, 
1914; Public Water Reserve No. 60, Colo. No. 
2; Feb, 25, (1919 5’ Exec; Order 5389 (July 7, 
1930). These reserves are generally local. in 
character or otherwise minor, and.are not dealt 
with individually in this opinion. The general 

approach adopted here in relation to the 1926 
Order is, of course, applicable to these Teser- 
vations, 


No. 35,, ms an. 


"DECISIONS oF THE DEPARTMEN T OF THE INTERIOR 


Following thie’ issuance of Public 
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© * * Those eoclations re 1m 
~ pertinent part that: 


The Executive Order of April: 17, 1926, 
was designed to preserve for. general 
publie use and benefit. unreserved public 
lands containing water holes or other 
bodies of. water needed or used by the 
public: for watering purposes, It is not 
therefore to be construed as applying to 
or reserving from homestead or other 


_ entry lands having small springs or water 
“holes affording only enough water for the 


use of one family and its domestic. ani- 
mals. It. withdraws. those -springs and. 
water holes capable of providing enough: 


water for general use for watering per 


poses. [J — 
‘This blanket. eel had the 


effect of reserving not only the Zand, 


but also the water for public use,. 
see Jack A.M edd,.60 T.D. 83 at 9% 
(1947) 5 
poses were set ‘fort h in this general. 


however, no specific. pur- 


withdrawal. The 1926 withdrawal 
was made. in response to the fact. 


that: prior to that time, effective 


cel over vast areas of the public. 


domain could be, and in some cases 
was, gained merely by securing 


patents to small tracts surrounding | 
available water sources of a given 
area. By controlling access to the 


81 See 43 CEFR 2311:0-3(a) (2). The original - 
regulations issued with respect'to the Apr. 17, 

1926 Executive Order were contained in In- 

structions issued’ by the Commissioner of the 

General Land ‘Office as ‘Circular’ No.. 1066, 

May 25, 1926, 51 LL.D. 457. The first para- 

graph of the Instructions was substantially 

the same.as the lahzuage quoted above. The 

remaining part .of the Instructions | required | 
affidavits. to: -be filed with every. ‘selection, fil- 
ing ov entry stating: that no. such spring or 
water hole existed: within the boundaries of 
the land applied for or within one-quarter 
mile of the external’ boundaries of the tract. 
Even though 43 U.S.C; §§141 and’ 300 were 
repealed by FLPMA; §701(c) of that Act 
provides that ‘all existing withdrawals on the 
date of enactment shall ‘remain in force until 
changed in accordance with the Act. 


553]. ‘FEDERAL WATER RIGHTS . OF THE ‘NATIONAL PARK. SERVICE, 


- : 


a FISH AND WILDLIFE SERVICE, BUREAU OF ‘RECLAMATION AND 


THE BUREAU OF LAND. ‘MANAGEMENT | 
June 25, I 79 


available water, a person could ef- 
‘Tectively retain exclusive use of 


great expanses of public lands. 
way, the water is 

often the key to the use of the land ~ 
and land i is the key to gaining access: : 


Stated another w : 


to the water. 
~The 1926: ‘reservation’ “was 


off the reservation would ‘be re- 


quired to obtain permission to do so 
from the United States through 
some form of permit. The permit- 
- ting -process ‘allowed’ the United 
| States to determine that. the pro- 
- posed use was in the. ‘public interest: 
and not in derogation of the pur~ 


7 pe of the reser ‘vation. 


i Purposes. of. the 1926. With. 


drawal | 7 ee 
The 1916. Koes ferred: wee ee 


holes “needed or. used by: the public: - 
for watering purposes,” and.author- _ 
ived. the reservation “for such pur- 
poses * * * as the Secretary of the 
Interior may prescribe.” The 1926 


Order reserved the water holes “for 


| pubhie u use.’ ” iti is sorta! that, the 


holes and spr ings’ were withdrawn. 


‘aes : 
signed to prevent this private mo- 
nopolization of water on the public 

domain. The means used was the 

traditional and most effective way - 
ot preserving resources on the public: 
. domain, de., restricting entry by 
withdrawing the land: and thus 
_ inaintaining the water thereon open. 
and free’ for public use. After the: 
‘withdrawal, therefore, a. party de-. 
siring to:use the water either on or: 


thelnde ede watering and | human 
consumption. Prine. | ’ 


We. must,” However, examine | 


whether’ oer purposes’ ‘were also 


contemplated‘ by” the’ withdrawals. 
Such’ other purposes arguably - 
might include, among other things, _ 
wildlife watering; range improve- _ 
ment, protection’ and management; _ 
dgricultural On, and water~ 
shad ‘protection. - se 
The language and ie aie s his: : 
tory of the public springs and ‘wa- 
ter hole withdrawals, as well-as the 
Department. regulations,‘ compel: a: 
conclusion: that. the purposes for 
whieh” ‘public: springs: and water 
holes were withdrawn were‘ vela- - 
tively ‘narrow’ and specific.. Water 


_ was, however, ‘needed: for purposes 


other than stockwatering and hu- 
man ee ‘on ‘the: pe 


howbciea ed. ae nana “parsi 


ant to sec. 10-ef*the 1916 ‘Act..War 


ter was‘also needed for additional. 
purposes ‘on the unpatented: public — 
domain. surrounding ‘these soon:to- ~ 
be-private lands that would be used 
by- the: influx of: new. settlers and 
homesteaders: for ey eae dseeut 


7 ane other:uses. 


~ Tam fihessiors! of ‘iva opinion ‘that 
those other purposes | melude- only 


(1) water for growing crops and: 


sustaining fish and wildlife to allow | | 


the settlers on the public. Jand-to ob-. 


tain. food. for their families and: “pro- 


vide. forage ‘for, their livestock; ‘and 


—@) “water ‘for’ flood; “soil, fire and 


32 Colo.. Ay 5, 6,. , SUDTE, at. 400 


a ee: 


erosion contral, thé. sont ot which“ 


was essential to protect the public: 
and to allow the new. patentees.and: 


settlers on the . public. domain to, 
the withdrawal, and federal aii 


management, policies generally. . 


make.a viable living in this. arid 


and semi-arid .region.of, the Nation. 
where, for exaitiples an: ‘uncontrolled, | 
prairie fire could. completely. de- 


-_stroy.a home, life, belonging, aves 
.  to-. be,. exclusively . accomplished 


within the confines of the relatively 


stock. and forage.? a3 


+ There are two. additional ques-. 
. tions closely related to the purposes. 
of the withdrawal. These are: (1). 
' What quantity of water-was with-. 
drawn at-each location by the-1926. 
Executive -Order? and. (2) “Where 


may the «waters .so. withdrawn _ be 


put to use‘for the'stated ‘purposes? - 
-Qn. the. first. questiori,.it is clear 
that the 1926. Order was directed’ 


not so much at reserving 160-acre 
parcels of land as it.was at prevent- 


ing’ private:. acquisition» of _ these.. 
“Scarce water resources.?* Its thére- 


fore: ‘my opinion .that -the- quantity 


of water reserved at each public 
water hole or spring is the total 
yield: of éach source::To claim.less 


than that, quantity: would allow pri- 


vate rights’ ‘to “interfére ‘with’ the; 


public:.uses. in derogation: of ‘the 


clear intent of the withdrawal. This: 


is not to: say; - however, that: the 


BLM may. not make such’ reserved. 
- water available‘to: private users of 
_ the: eae per angie: pers or 





. 8 These - . purposes - “are” semen iit broader - 
than those contained: in the: Master Referee’s. 
Findings in Coto. 4, 5, 6 which ‘were’ ‘confirmed’ 
by Judge Stewart, Partial Master Referee. Re-: . 
port Covering All. of the Claims of the United 
States of America, Water’ Divs. 4, 8, 6, Colo., | 
38-42, but. I believe are: ‘ Justified given the: 
history and. manifest, Purposes: oe, the .1926.. 


Order. 
meee discussion,” supra. part’ IV: Ag 2 


Decisions or ‘THE DEPARTMENT or THE INTERIOR = 
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diganses: ee eG means a aly that 


the’ BLM must decide whether and 


the extent of which such private use 
is compatible with the purposes of” 


On the:second question, there i 1s 


no. indication that the purposes fg 


which the water was reserved were: 


small. tracts of land _ withdrawn... 
Such a conclusion is, in‘ fact, ab- 
surd in. view. of the thousands of 


acres of public lands which then. 


and even-now surround these public. 


| water sources and of the surreund-: 


ing private lands that were home-. 
stended and patented under the: 
1916 Act, the full use of which were: 
and still may be dependent upon the 
water reserved by this order. The- 
withdrawal: order-cannot. be reason- 


ably: ‘interpréted to prevent the: use- 
of these reserved. waters on nearby- 


public or private lands beyond the — 
area of ‘land reserved. Considering: 
that the purpose of the withdrawal. 
was to fulfill a great.public need in 
providing : water.for--human: con~ 
sumption, livestock watering, and: 
other purposes ‘noted, above,. these: 
uses may, in my opinion, be made: 
of the water other than ne ol 
the withdrawn lands.* ; 


4 st L08 of: Springs and Water: | 
Holes - Subject: to the (1926: 
| Withdrawal | 

a. Small Springs: and Water 
‘Holes as pate 


SThis ‘potion Gen not: deal, with: the ree 
‘thority by ‘which private, persons. may. obtaim: 


- authority . ‘to. Smonep Orn water. Off. the: ie 


drawn lands. 
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The 1926 ivacative ons was a 
blanket withdrawal of “every” par- 
cel of public: domain:land contain- 


ing “a spring or waterhole.” No dis- 
tinction’: was made on the face of 
the Executive Order as to'the quan- 


; tity of water in the water source to_ 
be reserved. The legislative history - 


* of the acts authorizing the with- 


drawal, the events leading up to, : 


- and reasons expressed for, the 1926 
~withdrawal,. and. the regulations 
promulgated by the. “Department 


following the. Executive Order of | 
Appr. :17, 1926" are clear,’ however, 


that “lands having small springs or 


water holes affording only enough | 
water for the use of one family and - 
| coueeone flood waters thereon. lal 


its domestic animals, 236 were to be 


| excluded. from the. withdrawal. ‘The: ‘ 
- ‘Executive: Order must: be constr ued 


in light of, and is limited by, the 


congressional grant of withdrawal 


power. in. 43..U.5.C..§ 800. (1970). 
That Act and legislative history are 
consistent with the: regulations.*? In: 


my opinion, only important springs 
and water holes providing enough 


water for® general: watering pur- 
poses beyond. the needs of providing 


food and forage tor just one family 
and its-domestic animals were with- 
drawn aby the ge Htsentivs Order. 


s 


_ Bd 043 .CFR. '2311.0- 3(a) (2). ‘Original: Cireu- 


. lar No: 1066, May. 25, -1926,. 


a7: See, @:9-5 “ALR, Rep.. No- 35,. ‘sunray EN. 

“Smportant- water. . holes,” ; 
springs. and.other bodies. of water. * #°* meces-- 
Sary for large surrounding tracts. Of eouns 


29... referring. . to. 


ay kee ay 


&. Artifically Developed Springs 
and Water Holes, ee | 
Prior. Interior. decisions have | 
reached. somewhat differing ¢ conclu- 


sions on the applicability. of .the 
(1926 withdrawal to. artifically de- 
veloped | water holes. The first of 


these decisions, Santa. Fe. cine 


failroad Co. 3° held that: 


“It is not’ believed ‘that said. edas con- — 
templated the withdrawal. of tracts. con- 
taining. mere dry depressions or: draws 
which do not, in their natural. condition,. 
furnish or retain a ‘supply of water avail- 
able for public use. Such a tract is not. 


land : which: “contains a! ‘spring’ or water 


hole” in its natural condition, and it was 
not intended to withhold. such land from | 
acquisition by a person. ‘who has, by his - 
own efforts, ‘provided artificial means for 


| AL Solicitor’s ; Opinion. rendered: 
‘six year--later, however,’ held ‘that 
= 1926 Order “WAS - applicable to. 


artificially _ developed ‘water 
source: . State Of: New Mexico * - held | 
that: | : 


‘The springs . or: water holes withdrawn’. : 


are, as the regulations. state, “springs: 
and water holes. capable of providing» 
enough ‘water for general use for water- 


ing purposes. vA water hole may be ere- 


ated by. a flow from a well: as from a 
spring or natural seep, and: the: fact that: 


it was: developed | or. ‘brought into: being 
- by human agency, if rights thereto: donot: 


exist under: the. laws. of the State,. would 
not: take it, out of the letter or the. Spent: i 
of the order.” Roe eee Te 


vie oe i cae see oe : 


29 Td. at Dp: 211. 
4055 I. D. 466 (1986). 


7 ee 


[The 1926 Order is] a continuing with: 


drawal and attaches to any lands. that 
were at the time of its issuance or sub-* 


sequently become of the character and 
status defined in the order. ge 

-. Two years later, in Lee J. 
Esplin, ‘the Solicitor held ‘that. if 
the man-made water hole’ had been 


abandoned at the. time of the. 1926 
Order, then it was withdrawn there- 


by. On the other hand; if the water 
hole ‘had not’ been abandoned by the 
original developer or his successors 
in mterest, then - the ‘Executive 


Order would have never attached:*? — 


In short, the decision holds that the 
1926, Order does not apply to man- 
made or. artificial structures. upon 


the public domain unless they ‘are’ 
abandoned by the original developer : 


or. his stiecessor ‘In “interest. o 
That. same year, in. A, T.. ‘West 
and Sons, the. Solicitor held, citing 


Santa “ € ees _Reairond,. supra, | 


7 “7a. ‘at | D. 467, 468, ‘See. ‘disendslon, daira 7 


at part: IV'Bil., of the’ ‘Act of° June 16, 1984, 
48. Stat. 977,. 30 ‘U:8.C. § 229a (4976) ; con- 
cerning | water _ ‘producing | oil and::gas wells. 
Even though: ‘State: af: ‘New | Mexico ‘dealt’ with 


_ . such a well, it does not appear that. the: re- — 
quirements of that Act were met in that case. 
Therefore, :the-. decision rested. solely: on -the’ 


effect. of the 1926 Order, and. the Solicitor 
did’ not rely on, or even ite, the 1984 act in 
reaching his. conclusion. : 


42 56.,1.D. 325 (1938) ; s see - Gag: M_-36625.. 


ss dated Aug. 28, 1961. 
“43°The 1938 opinion ‘interpreted ‘ wyedative 
Order “5389 dated’ July:-7, 19380, which with- 


drew all hot. springs or. springs ‘with curative 


properties existing on vacant, unappr opriated,. 


unreserved public lands. The order authorized” 


the ‘lease of those springs for public purposes 
under . the .Act. of Mar.,.3, 1925. 
1183). The Solicitor held that the Executive 


Order-was a continual withdrawal attaching to 
lands which became of that character: after 
the date of the order. It was also held that ~ 


the order applied to such water sources de- 
veloped by other than > natural forces, | ‘such. 
as drilled wells, although - all such with- 


drawals were held subject to prior rights es: 


. tablished under state 1a... 
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(48. Stat. . 


_ 186 LD. 


that, because the water hole was not 


‘natural and had been developed and 


continuously used by West since 
1887, it was not of the character 
withdrawn by the 1926 Order.**.. 
_ The above decisions are the only 
ones found - which: relate. to. the 
prospective effect of the 1926 Order 
and its application to artificially — 
developed water ‘sources. I agree 
with the general conclusions reached 
in the earlier decision of this De- 
sartment that the 1926 Order does 
not, apply to man- -mace or artificial 
structures on the public domain if 
the developer holds valid, vested 
water right. to: such source under 


state law at the time of development. 


JT cannot agree, however, with the 


‘Inference.in some -of. the: opinions | 


of my: predecessors . that: the 1926 
Order causes a reservation of all 
artificially developed water sources 
upon their abandonment.*. The in- 
tent, of the 1926 Executive Order 
was, as. I earlier stated at part IV. 
AS 2. SUPT A, to reserve naturally oc- 
curring water sources on the public 
domain in order’to prevent monop- 
olization of large. tracts of -sur+_ 
rounding land by one or a-few-in- 
dividuals. It was not: intended to 


reserve. lands containing, artificial — 
_ sources such as a. metal stock tank. 


4s 56 Y D. 387 ( 1988). The decision aia ‘state. 


‘that once such a source, was. abandoned by the. 


original developer anytime after 1926, then 


the. withdrawal order would : automatically. 


attach, converting the once private source in- 
to a public water reserve: ( The Solicitor cited 
the unreported decision ‘of | Oharles | Lewis, 
July 29, 1935, for this proposition. )- . 

45I am therefore overruling expressions in, 
prior opinions, such as ‘State of: New -M CHICO, 
55 1.D. 466 (1936) and Lee J. Esplin, 56 1.D.. 
B25: ¢ 1938). ‘to the extent: they’ apply the 1926. 
Order to artificially developed water sources 


+ 
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When; icmevon ane sneiiaial (or - 
man-made).structures are aban- 
doned: or--forfeited. -by non-use, the. 


United: States as ‘the-owner of the 


real. property: succeeds.'to. the own-- 
ership of the structures (as in the. 
case of-all: fixtures)-and may put. 
the water from the developed source | 
to beneficial---use on. the. peu 


domain. - | 


e Spite” “and” “Water Holes. 


~ Which” 


are Tributaries of 
‘Streams - 7 


an its unreported. decision i in Hy- 
pup ». Kleppe,* the 10th: Circuit. 
Court of Appeals appeared to re-. 
strict. the effect:of.the 1926 with-. 
drawal, citing a’ 1927 Solicitor’s 
Opinion. for support,*” by holding | 


that the 1926 withdrawal did not 
apply toa spring if its flow rose to 
the dignity of # running stream and 
was tributary to a natural water 

4°Nos. 7 
Nov..7, 1977). 


47 Opinion of fhe Solicitor dated Mar. 8, 
1927. ‘The Solicitor’s Opinion referred to in 


the opinion of the 10th Circuit did not, con-. 


trary to the court’s assertion (slip op. pp. 
10-11), conclude that the Executive Order 
applied only’ to springs and water holes which 
are not tributary to 1 stream. The opinion. did 
not even address that issue; rather, it mere- 
ly stated that the withdrawal could not be 
used as authority to reserve two tracts bor- 
dering on the Henrys Fork River in Wyoming 
for purposes of stock watering. The Henrys 
¥ork is a perennial stream tributary. to the 
Green River. It does not arise upon, but only 
flows through, BUM Jand. The Soliciter con- 
cluded that the 1926 Order did not effect with- 
drawals of lands bordering perennial rivers 
since they clearly . did not fit the definition of 
a “spring” or “water hole.” The opinion went 
on to conclude, however, that the withdrawal 
did apply to a water hole in the bed of an 


intermittent stream. 


306-919—1980_—8 


76-1452 and 76-1767 (10th ‘Cir., 


course. The 7: yrup cours didt sot. ties ser 


fine the term: “tributary”: inthe 
opinion. Infact, there is no, indica~ -- 
tion that the court considered, plac-.:. 

ing any meaning on.the term-other  ~ 
than its common. usage. -'This- could : - 
be an. important: issue whenviewed:. 
against-a backdrop of state:laws.: 
which attach significantly.-different: 
meanings tothe term, particilarly .. -. 
In the context of. defining. which . - 
waters are subject to Spprepristion is 


under state law.48.. _ eae 
- Whether the waters pe a periee “ 
lar spring.or water hole are resérved 


1s in each instance, however: a fed-:" 

eral question callin: for the-appli- : 
cation. of. federal law,.U.S..v. Diss -. 
trict Court of Eagle County, SUpTE - 


at 526, and.not dependent. on: state ° 
law or procedure. Cappaert Ve GS., 
supra at 145, It is thus clear that. 
Hyrup does not, and. could...not - 
under the halen vs of the Supreme : 
Court, stand for the proposition . 
that the United States is subject to | 
varying state definitions of such . 
terms as “tributary,” “spring, ” and 
“water hole,” that in. turn are © 
always subject to change by. state 
legislatures. 


In Colorado, for ecunpie: there i a pre-- 
sumption that all water’ is: tributary ‘ ‘to a 
natural watercourse and thus: subject to. ap- 
propriation. See Safranek v. Limon; 123 Colo. 
330, 228 P.2d 975 (1951) ;. Cline .v, Whitten, 
150 Colo. 179, 872 P.2d 145 (1963), holding im 
a spring to be part of the stream. See: Colo.. 
Rey. Stat. 1973 § 387—92-101 et , BED, and 
Kuiper v. Lundvall, 187 Colo. 40, 529 P.2d ~ 
1828 (1974); cert. den. 421 U:S.- 996° (1975), 


“where the court found that — -groundwater 


which would take 178 years to. Teach a: stream 
was not tributary. ea 


086" se “DECISIONS OF THE. 


I believe that Congress, i in author- | 


izing the Executive withdrawals in 


the 1910-and 1916 Acts, intended to 
confer broad authority to preserve. 
for public use the sources of water 
on the: public’ domain. which: wera 
necessary for the: proper develep-— 
‘The 
‘Executive withdrawals of 1926, and 
those ‘which preceded. it; were in: 
tended te prevent the recurrence of | 


 meént and-use of? the lands. 


- past-abuses on the public. domain 


and: affeeted’ aid -water holes and 


springs as ‘commonly defined. These 


water sotrces,-as ‘of the date ‘of the 


- withdrawals, were no longer ‘sub- 


ject t6-private appropriation under 


statelaw. T- am ‘also of the: opinion 
that: abindonment-of .a spring or 


water: hole as defined herein by an. 
individual-who ‘had a vested water 


right to that source pursuant to state 


law ¢causés the 19296 Executive Order 


to attach at the time of abandon- 
ment. Whether a given source is or 


~ has'beeni affected by the withdrawal 


is a matter of federal law. See, @.9., 
C appaert v. United States, 426 U.S. 
128, 1438-46 (1976). I am therefore 
of the opinion that actions by a 


state legislature i in defining classes | 


of water cannot alter the effect of 
the federal action. , 
o.. Beet of 1996 Withdraroal on 


Water... Rights Established 
. Under State LOD 


Previous decisions of this Depart- 


ment, ‘with which I ‘fully concur, 
have uniformly held that the 1926 
Order: (like all reservations creating 
| reserved rights) cammot interfere 


with’ a water right vested under 


DEPARTMENT OF THE INTERIOR» 7 


that water ‘right — oe, 
against. the 1926 withideg wall For: 


- {96 LD. . 


‘state law priot to. the 1996 “Wwith- 
| drawal date.29 9” 


Where a state water right does 
not vest until after pat however, 
ineffective” 


example, in Jack A. Medd’ 50, “the: 
Department found that a: i940 per- — 
mit was ‘ineffective to appropriate : 
tlie waters of the springs since those 
waters had been reserved. in 1926. : 
The Medd decision , standing for the. 
proposition that.a state appropria- 


tive permit.issued - ‘subsequent. to the 
1926 withdrawal. is ineffective to 
confer a right in ‘the permittee, 1s 


hereby reaffirmed, : 
The United States is not required 


to object to attempts to. appropriate | 


those waters under -state’ law at 
points of the public: demain. The: 


private appropriator establishing: “6, : 


right under state law after Apr..17, 
1996, acquires his right with .con- 
structive notice that, to. the. extent : 
of the yield of the reserved ‘source, 7 
his right would be sub] ect to the 
prior rights of the United States, 
whether exercised prior to or sub- 
sequent to the state-sanctioned pri- 
vate use.*' This is, of course, the 
necessary result of the general ‘con- 


capt of the reserved right, as recog- 


nized by the Supreme. Court. Con- 
siderations of comity suggest, how- 
ever, that the BLM should object. to 
such attempted. appropriations of 


water subject to a reserved. right 
| when it learns aponist them. | 


49 See Thomes Morgan, 52 LD. 735 (829) 
State of Arizona, 59 ID. 14 ee: om. 
West € Sons, sunra. oo 

© 60 LD. 79 (1947). ee 

51 See diseussion at ‘part it Aj supra. 


553) © 


 PEDBRAL WATER’ RIGHTS OF: THE NATIONAL | PARK: ‘SERVICE,.- 587 a 


FISH. AND WILDLIFE SERVICE, BUREAU OF seekers mama AND, ‘ . 


_ ‘THE: BUREAU: OF LAND MANAGEMENT ae, 
a sume 25, 1979 eigen alee, 


6: Pees off a Effect of the 
1986 Order. 


From the ‘discussion above con- 
sidering: the. plain. intent and pur- 


— pose: of ‘the’ 1926 Executive Order, 


the congressional acts under nie 


it was. issued,:and the subsequent 


Departmental: interpretations: rela- 
tive theretio; Ihave reached the fol-. 
lowing: ‘conclusions. concerning the 


legal effect of: the 1926 order: 


poses: of the: Executive Order of 


Apr. 17; 1926, the term “spring” 


means: a ‘discrete natur al flow of 


water emerging from the earth at an 
| reasonably | distinct location whether | 


: it:such fl titutes 7 | 
or not'such flow constitutes eos Apr. 17, 1926. (See. also. para, 8, 


infra.) - 


of or is tributary to a water course, 


pond or “other body of surface 


water. The term “water hole” means 
a dip or hole im the earth’s surface 


where: surface or er oundwater col- 


lects and which may serve as a 


watering’ place for man or animals. 


2. The Executive Order with- 
drew, as of Apr. 17, 1926, all lands 
containing important springs and 
water holes, as defined herein, that 
existed as of that. date on vacant, 
unappropriated, unreserved public 
lands, ° | 

3. The ‘Order does not. affect a 
valid private right to use some or all 


of the waters of such a source that 
had vested “under the’ applicable 


state we custom or usage : prior to 
Apr. 17, 1926. 7 | 

4. The Order does not: ‘iitiidraw 
artificially developed sources’. of 
water or man-made structures for 
collection of water on. the..public. 
domain; however, any interest: held 
in those artificially developed. .or 
constructed sources: or ‘structures 


“passes to the va States. mpon 


LT believe ‘the ‘following ‘defini- his successor in ner est ig oie at | 


tions aré consistent with the E:xecu-. 
tive Order and the cases construing | 
it; eg, ‘Santa Fe Pacifie Railroad 


‘D. 210 (1930): F - 
Co., 53° I. ( ): For eae . Of the character contemplated:an the, 


the United States’ ‘ownership: of the: “ 
lend. : 

5. The Order Wibdew ie en 
ee of law, lands which: become | 


order subsequent to the date-of,the 


order; é.¢., vacant, unappropriated, 
3 mmnresorved public lends upon, which. 
springs or water holes, as. defined _ 


herein, come into existence.; after | 


_ 6. The Ordat withdraws, by ps 
eration of law, any vacant, unappro- 
priated, unreserved public land 
upon which is located a spring or 
water hole, as defined herein, ‘and. 
for which a private vested right 'to 
use all of such water ‘wider “ap 
plicable state law, custom and’ usage 
has previously sisted: upon. dban- 
donment or forfeiture of.that state 
water right under the terms of the 
applicable state law, custom or. 
usage. OF course, a person holding 
a valid, vested private right to use 
water of a spring or water hole ‘on 


vacant, unappropriated, unreserved ; 


public lands may tr ansfer that right 


588 a "DECISIONS: oF THE 


in. ae ae with te apaticable 
state law, but. no private right can. 


be perfected after abandonment or 
forfeiture of a right; .¢., the with- 
drawal. attaches immediately upon 
forfeiture or abandonment. 
He ‘The. Order has withdr awn all 
lands containing springs and water 
| holes, as defined, and subject to the 
- limitations set forth above, regard- 
— less of. whether the water source has 
been: the. subject of an official finding 
as.to its, existence. and location. 
. -8.Lhe:priority date-for the public 


right ta use the. waters of a spring — 


or water hole. withdrawn by the 
Order is Apr. 17, 1926, for all pub- 


lie springs or water holes existing 


on that date. "Those public springs 
and water holes that naturally come 
into: existence: at a later. date are 


” withdrawn when oP come into 


exis tence. 


“9: Any action taken by @ pr cess 
party. who did not have a vested 


state water right prior to Apr. 17, 
~ 1926, or. had not. received appropri- 


ate, permission. from the United - 


| States subsequent to that date to 
| make use of a public water hole or 


spring withdrawn: by the Order is. 


a nullity and of no force and effect. 


‘ Any entry onto the reserved land for 
such: purpose constitutes a, trespass.. 


-10. The purposes for which water 
is reserved -under the. 1926 Order 
‘are (a): stockwatering, 


fire: and « erosion control. 


‘DEPARTMENT OF THE INTERIOR: 


Order. but must’ 
under’ other, still-existing lepisla-. 
tive authority to be effective. 


(b) human 
consumption,. (c) agriculture and: 
irrigation, including sustaining fish, 
wildlife and: plants as: a. food mad. 
forage sources, and. (d) flood, soul, 


/ 


qi: Because the Federal ‘Land 
Policy and Management Act. of 
1976, 438 U.S.C. §1701 et. seg. 
(197 6), (FLPMA), repealed ‘both 


authorizing statutes under. which 
the Apr. 17, 1926, Order was ‘is- 
sued, springs ad water holes on 


the public domain coming into ex- 
istence after Oct. 21, 1976 :are-not 
withdrawn by.-the Apr. “TY, 1926, 


B. Other BLM Reserved. Rights | 


Any other reserved. rights: which 
BLM might hold and administer on 


behalf of the U.S. must have a:basis 


in other statutes or orders 'pertain-_ 
ing to the public lands. Because 
most BLM-managed lands are. by 
definition, non-reserved : publie: do- 

main, the reserved water rights doc- 
trine is, therefore, not - generally 
applicable.®? Because. hundreds; of 
Jaws: and thousands ef: executive. 
actions over the years: have dealt 
with BLM lands, it is possible that 
some of these have created: resérved 
rights in addition to those discussed 
below; however, the discussion that 
follows addresses the important 
laws of general applicability: The 
approach set forth in this opinion. 


should govern examination of any 


other laws and executive actions not 


_ specifically discussed herein, 


™ Sec. 10 of the Act of Dec. 29,1916 (for- 
merly 43 U.S.C..§ 800 (1970), and the Pickett 
Act, 43 U.S.C. § 141 (1970), were repealed 
by FLPMA’s sec. 704 (a). ne = | 
8The Supreme Court unaerscored: ‘this. in 
the New Mezico case by referring to the reser- 


vation of water for land which‘is' “withdrawn 


from the public domain for specific. federal 
purposes.” 438 U.S. at 698, 


“rae LDe 


B53]. FEDERAL “WATER ‘RIGHTS: ‘OF THE: “NATIONAL PARK ‘SERVICE, 589 
| ‘FISH AND ‘WILDLIFE SERVICE, BUREAU OF RECLAMATION AND. 


THE BUREAU OF LAND: MANAGEMENT — 
. June 25, 1979. . . 


1. Aetof June 16, 1934 

The Act of June 16, 1934, 48 Stat. 
977, 380:°T.S:C. § 229a (1976), pro- 
vides *4that-all oil and gas prospect- 
ing permits or leases issued shall be 
subject to the condition that if water 
is struck by the permittee or lessee 
instead-of oil or gas, the Secretary, 
upon finding that the well is capa- 
ble of producing water 
| quality. and quantity as to be valua- 


ble and usable at.a reasonable cost 
for agticultural, domestic or other 
purposes,” 5° may purchase the well 


and. provide. for the use thereof “on 


the public lands or disposing of such © 


water for beneficial use on other 
lands * **,”'5*-A previous Solicitor’s 
_ Opinion held that the United States 

-must-obtain aright pursuant to state 
law in. order to use the water of a 


well withdrawn by the 1984 Act.5 


This. opinion is contrary to the re- 


- servéd right doctrine and holdings - 
of the Supreme Court * and I there- 


fore:overrule that Opinion. 


in 30 CFR, Part 241. These regula- 
tions provide that once an oil or gas 
well is found to be valuable for 


water production it will be pur- 


h This Act initially provided that the land 
on which such a water well ig located “shall 
be reserved. as a water hole under sec. 300 of 
Title 43.” This provision was repealed by 
FLPMA’s §704(a)}, which also repealed 43 
U.S.C. °§'300 (1970). See note 52, supra. 

§5 30 U.S.C. § 229a(a) CARTS) Ls 

53 Td., subsec, (c). 

57 Opinion of July 20, 1987 (M-28858). 

8 See; @:9., Cappaert v. 
supra; Untied States v. , ew Mezico, supra. 


“of such’ 


agement, (4) 


United States, 


eee eer the: land: subdivision 
which contains the well will, if-sub- 
ject thereto, be held :to:-be withdrayn 
by Executive. Order’ of Apr. 17, 
1926, and reserved for public .use 
pursuant to Section 10 of the Ae of 
December 29, 1916.” 5 . ie 
Lands containing -these a of 
water -wells.are actually hybrids, 


owing their reserved ..statusto-the 
2: 1916 “Act and. the 1926. ‘Executive 
\ Order’ as well as the. 1984 Act. “The 
: priority date: for water uses “from 


-such a source is the™date it was 
developed. .The purposes for- which | 
the water could be used. are: statéd 
in the 1934 Act itself as Yagriedl. 


tural, domestic or other purposes.” . 


‘It is my opinion that the term “Gther 
purposes” specified 3 in the 1916 Act 
-is limited by those purposes whieh ie 
I have found established by the 


1926 Order.” | 
Water reserved. by sithaeiwals 


under the. 1934 Act. may. also be used 


either | on. or off. public: lands, but = 
The. Departmental | regulations __ | oe 


relative’ to this section are contained : 


“6980 CFR 241.5: oy en 2 - 
~. 00 See. discussion on - page: 580, supra: 
The Master-Referee in Colo. 4,5, 6, supra, at 
p. 328, found that the uses which: could be. 
made of the reserved water under the 1934 
Act were broader than ‘those purposes. en- — 
compassed: in the 1926 :Order and: ‘included 
(1). wildlife and stockwatering,: human drink- 


’ ing, (2) flood: soil; fire ‘and erosion control, 


(3) -range improvement, protection and man- 
agricultural «and. irrigation 
uses, (5) watershed protection and securing 


'. favorable conditions of water flows and (6) 
I> be- ~ 


recreational and: fish and wildlife. uses. 
lieve ‘the same purposes are encompassed in 


. both the 1984 Act and the 1926 Order, and 
are narrower than the Master-Referee found _ 


with respect to the former, and broader than 


he found with respect: to the: Aatter. Bee note 
88, supra. . « . 
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 » Bs Power ‘Site. Withdrawals 

*, a3. U.S.C. 8141 (1970). paihiah 
_. ized. the ysis ra to “temporarily 
_. avithdraw ” *.*-# public lands * 


and -reserve: ‘the. same - for. water- : 


power: sites.” : 
Pursuant to’ this statute, numer- 


‘ous. tracts of land determined to be 


valuable, for, development as power 
sites. were reserved from the public 


ag domain. Numerous other sites were 


7 classified : as. ‘valuable for power sites 


: gical, Suryey, pursuant. to the au- 


| thority granted. by: Congress.® Any | 
lands'so- elassified are automatically — 


reserved. or’. withdrawn from ‘the 
public. domain, for power purposes 
when. an-application is filed under 
sec. 94'of the Federal Power Act for 
2 developmerit as a Proposed ae 
project. St 


The - dorlepieny ‘of. ‘these - ‘re: 


| sorved. lands.for power purposes is 
under the. -adininistration _ of the 
Federal Power Commission { now 


“a gee 30 U.S.C: g 229a(c) (1976) which 
also gives. a-preference right to make benefi- 
cial use.of these waters to owner ‘or pecupant 
of: adjacent; Jands. 

. Supra, footnote 2 ts 
8 [he Act -of Mar. 3, 1879, 43 U.S.C. 5 31 
(1976), providea in pertinent: part that ““(a) 
‘The Director of the Geological Survey * *. * 
shall have the:direction of the: Geological Sur- 
Veyy! and -the classification . of the ‘public 
jands:  &. e, Le : 


. *$ee, oe we the I Federal Ponce Act I une 58 


Oa ere tat 


| eee iaeae ee That ae 


'. “Any Jands: of the United ‘States. ee 


in any. ‘proposed project under the provisions 
of this-subchapter shail from the date. of filing 
of. application, therefor be reserved from en- 


‘try, location,’ or other disposal under the laws. 


of ‘the. United: ‘States until. otherwise directed 


- py the {Federal | Power] . comuisston. or by 


‘Congress. eae 


"DECISION Ss ‘OF THE cruciate OF THE INTERIOR: 


ee 


he: "Federal . Waerey. Re onlatory 
ot Commission). The Sectetary of the ~ 


Interior retains, however, the au-_ 
thority to administer and’ manage 


these lands for all:other: ‘purposes, 
and can open such lands to location, 
* entry, or selection under the: ‘public 
_ land laws, subject to the-possibility 
of power development when itis de- 
termined by FERC that’ the: value 


of such lands..for’ power: develop- : 
ment will not be harmed by: such ac- 


= tivity. si 


Tt is clear that: the only] purpose 


‘ = the reservation : of these: lands is 
by. the ‘Secretary. thr ough. the Geolo- : 


their value as sites for _power'devel- 


opment. Because the. admiziistration 


of these lands for this single: pur- 


pose is not under. the. jurisdiction of 


this Department,-T find it: ‘unneces- 
sary to express an. opinion on: the 
question of whether water: is- re- 
served for power. development. on 


these lands.** I am. of the -opinion, 
however, that the uses Of these 


lands for other purposes under the ~ 


administration of this Department 


do not carry with them. reserved 
water rights - simply because of 


_ their reservation as a. power site. 
Even assuming. there. 1 1s a reserved 


right for power site purposes, these 


" other uses. are Clearly secondary, 


authorized uses .of. the. reserva- 


tion.*? Furthermore, any . power 
craig of these lands in con- 


ete 


816 U.S.C. $818. (4978). dad 
That is, any possible federal: eet fon: a 


_ reserved water right on lands withdrawn as 
power sites would appropriately be ‘made by 
or through the Federal Innergy Regulatory 


Commigsion.. 
® See United States y. Nev iexico, upr Gy. 
438 U.S. at 702. ee) “ : *: i 
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rs cna AND WILDLIFE. SERVICE, BUREAU OF RECLABATION. - AND: . 


. mation, project also Aes not entitle 
the. Bureau. of. Reclamation. to as- 
~~ sert.a- reserved water right because 
7 ’ Congress has clearly directed the 
Bureau of Reclamation to apply to 
the .state for water. tights for its 
projects under section 8 of the Ree- 
Jamation. Act of J une 17, 1902. 


3. Stock Driveways 2 
Sec. 10 of the Act of Dee. 29, 1916 


(43°U.S.C. § 300 (1970)), authors 


ized the withdrawal of public lands 


| holes. The purpose of these with- 
| dr awals was.to allow for the unham- 


pered passage of livestock across | , 
the: public domain’ to non-contigu- 
ous tracts of beth private and pub- 


lic ‘domain lands. for grazing pur- 
springs. Bad: water: roles reserved 
for livestock watering purposes, I 
at’ ‘of the opinion that these water 


sources: located within stock: drive- 


W ays. are reserved to the extent 


ing “during ‘the process of moving 
livestock through these ‘reserved ac- 
cess'‘corridors. Because I FLPMA re- 
pealed the authorizing statute un- 
det which these withdrawals were 
‘issued, water sources on thé public 
abiiein created after Oct. 21, 1976, 
are not withdrawn under the Act of 
Dee. 29, 1916) “but must, be with- 
| drawn er: other, still-existing 
legislative © authority to be effective. 


“843 U.S.C. § 388 (1976) ; California ae 
| — ereate any reserve water rights for 


Datted States, supra, 438 U.8. 645. 
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4. Oil Shale Withdrawals 
The BLM manages. the! use of 


- the oil shale withdrawals: reserved 
by Executive Order 5327: (Apr. 15, 
1930); subsequently aménded to-al- 


low oil and gas" and sodium devel- 


opment in Executive. Orders 6016 

(Feb. 6, 1988) and 7038 (May 18, 
1985). The. ‘relevant. language of 

3 Executive Order 5327 3 is. as: ‘follows: 
‘[Eyhe deposits of oil shale, and lands 
containing: such deposits owned | by. the 
from entry for driveways for live- . United ‘States, be, and the ‘same’ ‘are 
stock or In connection with water 


hereby, temporarily. ‘Withdrawn - - from 


Tease’ and’ other disposal and reserved 
‘for the purposes. of. investigation,: exami- 


neon and. classification. 


Under the “specific purpose”test 
formulated in. Vew.M emico, supra, it 


appears: that these .oil: ishale..wath-_ 
* drawals- 
‘water as is reasonably necessary: for 
the “purposes: of ‘investigation, ex- 


also withdrew. -enough 


amination and. classification. The 
investigation -and ‘examination: of 
these: oil: shale-bearing lands. are 


necéssary to provide for stockwater- preliminary steps to: classifying 
these lands as valuable’ for dik shale 
development. I find: nothing, : how- 
ever, in Executive Order 5327 which 


| would permit: the inference’ of an 


intent to reserve -water. for. actual 


“oil shale development. ‘Thus: I-con- 
clude that, while there is.an inferred | 


intent to reserve waters reasonably . 


necessary for preliminary investiga- 


tion, examination. and.classification 
of oil shale-bearing lands, Execu- 
tive Order 5327 does not, by: itself, | 


. Shale. Development,” 52 Denver L. Rev. 


: 592 
the ‘ iSeldpiaent of oil shale ; mn the 
withdrawn area.°? _ 

C5: The Taylor Grazing Aet 7° 


: ~The Taylor Grazing Act estab- 
lished. “a -comprehensive. program 


which allows individual stockrais-— 


ers ay use the public lands for graz- 

- g: Congress directed that BLM 
| manage the public domain for graz- 
‘ing purposes so as 7 


to’ regtilate ‘their occupancy and use, to 


_-~preser've-the land and its resources from» 
destruction .or. unnecessary “injury, to — 


provide for the orderly use, improvement 
and development of the range; and 


+ S2e to eontinue the study of erosion © 


_and- flood ‘control and to perform such 


work : as may be necessary amply to pro- 
tect and rehabilitate * * * [the public _ 


domain]. pay 


The Taylor ae Act dia not 
reserve any land from: the public 
domain; but rather authorized the 
‘Secretary’ to manage the public 
‘landsfor grazing Tn order to 


promote the highest use of the pub- 


man lands pending its -final disposal 
He 9? 72, Moreover, Congress spe- 
| ‘efcally: a in 43 U.S.C. 





© My’ ebactaatii is shared by the commen-_ 


tators. For example :. 
(The Executive. Order's] purposes ‘are 


4 ‘dearly. stated : Investigation, eamination and 
7 classification. ‘There is no mention of water, 


and, .more significantly, none of oil shale de- 

velopment. ‘The: language of the order cannot 
support a conclusion that development was 
intended | and it cannot be inferred from the 
mere act of withdrawal as is possible for the 
oil shale reserves, Thus the argument that all 
federal oil shale lands carry with them their 
own. protected water supply, intriguing 


ae though it may be, must fail.” - 


. Holland, “Mixing Oil and Water: The Bffect 
of Prevailing Water Law Doctrines on Oil 
657, 
688 - (1975). 
| 70 43 U.S.C. $315 et seq. (1978). 

a.) 43. U.S.C, § 815a (1976). 

72 43 U.S.C, §.315 (1976). 


DECISIONS OF THE DEPARTMENT 


OF THE INTERIOR “[86L0. 


 gsibp. (1976), In ‘pertinent part, 


that. 


nothing in this subchapter aie te 


‘diminish or impair any right to the’ pos- 


session and use of water:* *)* which 


- has heretofore: vested ‘or accrued under - 


existing law validity affecting. the publie . 
lands or which may be. hereafter initi-— 


-ated or acquired and. maintained in ac- 


cordance with such law. : 


Therefore, no reserved water rights 


were created by the Act. ° 
6. O&O Act: 


The Oregon and California: Rail- 
road Lands and Coos Bay Wagon 


Road Lands (“O&C Iands”) were 


originally part of the public domain 
which Congress granted to the Ore- — 
gon and California Co. pursuant to 
the Act of July 25, 1866 (14 ‘Stat. 
939) to build a Silva. and to the 
Coos Bay Wagon Road Co. pursuant 
to the Act of Mar: 3, 1869. (Stat. L., 

XV 3840-341) to build a. wagon a 
The grant was subject to conditions 


--which-were later’ determined’ by the 


Supreme Court to have been vio- 


“Jated, and Congress ordered title 
‘yevested in the’ United States. 73 





73In 1908, ouereae etneaad the Attorney 
General to file suit against the Oregon and 


- California Railroad Co. for forfeiture of its 


unsold indemnity lands “for” violation:. of. an 
enforceable covenant. The U.S. Supreme Court 
found for the United States, and remanded the 
case to Congress for a legislative solution. 
Oregon and California R.R. Co. v. US., 2388 . 
U.S. 893 (1915). Congress responded by pass- 
ing the Act of June. 16, 1916 which paid the 
Railroad Company $2.50 for each acre of land 
it was entitled to because of actual construc. — 
tion and revested in the United States title 


to all land which had.been unsold prior te °. 


July 1, 1918. In the same 1908 -resolution 
authorizing suit against the Oregon. and.Cali-.. 
fornia Railroad Co. for recovery of its grant, | 
Congress authorized suit against the Coos 

Bay Wagon Road Co. upon the same grounds. 
In 1919, while the Company was awaiting 
appeal to the U.S. Supreme Court after losing 
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Congress dir er that those lands ~ 


“classified as timber. lands, . cand 
- powersite lands valuable for tim- 

ber,” should be managed “for per- 
| manent forest production.” a 


Tam of the opinion ‘that the re-. 
- vesting of thesé lands in the United 
“States did not effect a formal reser- 


vation of these lands for which the 


United States may claim a reserved 
water right, nor did the “O&C” Act 

‘< do anything more than provide (as 
did the Taylor Grazing Act) how 


these - lands’ were to be managed. 


There are therefore no reserved 


a water rights. on * ‘O&C” lands. 


. The Classification and Multi- 


aes Use Act of 1964 


. The. Classification and J Multiple 
Use Act of 1964 7° provided a sys- 
tem for: classifying which public 
lands were to be disposed of under 


applicable public land laws. and_ 


_ which were to be re etained for in- 
terim multiplé use mariagement.” 


The Act was to be “consistent with — 


and supplemental to the Taylor 


Grazing Act of June 28, 1984.7 77 
and its purposes were declared to be 7 

“supplemental to the purposes for .. 
which public lands have been des- ; 


. TN, 73Continued ; 
in. the federal district court, Conpresa: author- 
ized dismissal of the suit and payment to the 


Company for its interests. in the lands upon — 
reconveyance, to the United. States (40. Stat.’ ” . 
“ET )he amount of land necessary: to sustain an. 


1179-1180). The money. paid the Company 


~ vas the maximum which Congress intended the 


Company should derive from its original . grant. 
‘ 443 U.S.C. $1181 et seg. (1976). 
 %US.C, $1411 et seg. (1970). 

' 1 This Act expired of its own terms in 1970. 

See 43 U.S.C. § 1418 (1976). - 

. 143 U, S. Cy cpely 870) 


ignated, eee ‘withdrawn, re- 

served, held, or administered.” 
Since T have determined that. the 
Taylor Grazing Act did: not effect _ 


the reservation of any water, find-_ 
ing-a reservation of water in any 


el incon: under the Classifica-_ 


tion and Multiple Use Act. would 
clearly be inconsistent: with “the 
Taylor — Grazing ‘Act. Therefore, 

Jands classified under that Act do 
‘not have reserved water rights. 


8. Wild He orse Ranges 7 
The Act of Dec. 15, 1971 an- - 


- thorizes and directs: the. Secretary 


“to. protect and manage wild’ free-— 


roaming horses and burros. as com- 
‘ponents of the public lands” and 
furthermore provides that-he. “may 
designate and maintain -specific 
ranges. on public lands as: sanctu- 


aries for their protection and pres- 


ervation.” 8° The Act: does. not-au-— 


thorize the withdrawal or reserva- 


tion of public lands. for these 


ranges, but says that such lands are 


‘to be “principally” devoted to pro- 
viding for the welfare: of th 1. wild 
horses and burros. - 3 


Tt is clear that the animals 
sought to be protected by this. Act | 


need drinking. water, but the. mere 


843 U. $.c, 'g 1416 (1970). 
716 U.S. C. § 1383 et seq. (1976). 
0 “Range” is. defined. by the- ‘Act; 16. US. c. a 
$1332(c) (1976), as follows : 


existing herd or’ herds: of wild free-roaming ; 
horses and burros, which does not. exceed. 


their known territorial limits, and’ which: is... 


devoted principally but not ‘necessarily ex- 


_ clusively to their welfare in keeping with the 


multiple-use - 


management concept: for the 
publie lands.’ 
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ect of. ae acne F 
does not effect a reservation of wa-.. 
ter for the, purpose. of wild horse 


and’ burro ‘drinking. fs, | 
9a Wild and Scenic Rivers 


The Bureau of Land Management 
administers some of the components 


of the! Wild:and Scenic Rivers Sys- 


tem? The designation of a river as 
a wild,:seenic or recreational river 
under: ‘this: ‘Act explicitly reserves 


suffivient’ ‘unappropriated water to. 
fulfill the purposes of the Act.22 The 
scope ‘and purposes of the reserved 
water rights for these rivers are dis 
cussed at part VII infra, and will 


therefore not be. repeated here. 


10. The. Eederal Land | Policy | 


Mf anagement. Act (FLPM Ay * 


Policy and’ ‘Management Act estab- 


lishés:a resérved right on BLM. 


landscther’ than those discussed 


above.! In particular, sec. 701(g) of © 
FLPMA; notes to 43 U.S.C. $1701— 
: (1976);: provides in. pertinent: pat, 


as follows: Pye 


| Nothing in ‘this Act shall be ee _ 


as limiting’ or ‘vestricting the power and 
authority: of: the ‘United States or— —— 
(1) as. affecting in any way any. law 
governing appropriation or use of, or Fed- 
| eral right to,, water on publi¢ lands; 
. (ay ‘as: expanding or diminishing Fed- 
eral’ ér'State’ ‘jurisdiction, responsibility; 


interests, or tights . in water resources 


. development. or control ae 


Poa Dk ca es 





-The wha and - Secale Rivers ae. Oct, 2, 


1968; -82 Stat..-906, 16 U.S.C. 88 1271-1287 

(1976). 5.9.5 Rio. Grande River, New. Mexico ; 

Snake River,..Idaho~and Oregon; 

River, -Montana.-:- American. Bier California. 
8 16-08.C. §1284(c): (1976). 


83 This ‘provision: was . sonained in. the 


Senate:version. of the bill and adopted by: the 


conferees withont debate or explanation as:to - 


its meaning. 
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Flathead - 
-has jurisdiction over: activities relating : to 
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By. either ‘ex paniline - nor - die 
minishing either state or federal 
power, this provision maintains the — 


status quo with respect” to. ‘water 


| rights on the public lands. 


V. RESERVED WATER 
RIGHTS APPLICABLE TO 
AREAS ADMINISTERED 
BY THE NATIONAL PARK 
SERVICE 7 


The N ational : Pa evie 
(NPS) administers: a variety of 
lands collectively known § as the Ne a- | 


‘tional Park System : 


The “national park “aystenn” shall 3 ‘is - 
clude any area of land’ and water now OF 


‘hereafter administered’ ‘Dy. the Secretary 
- of. the Interior through the National Park 


Service for park,.. monument, his- 


toric, ‘parkway, recréational, or, 2 oenee 


N othing’ in’ the Federal Land 


purposes. at ae 


The | flee “gubsections - ‘de. | 
scribe the reserved water, rights that 
may be claimed for éomponents of 
the National. Park System. under 
existing precedent. 


A. WVational Parks. | 
1 Pre-1916 N ational Parks - 
The concept of national parks 3 is 


an American invention. In the per- 


ied prior to 1916, the early national 


_ parks such as Yellowstone. (1872), 


Sequoia (1890), Mount- Rainier. 
(1899), and Crater. Lake. (1902), 
were established: by’ Jegislation Us- 


BA Sec, (a), Act of Ane. 18, “4970, B4 Stat. 
826, 16 U.S.C. $1¢ (1970). The inclusion of 
on ter’? in the definition of.the National: Park 
System clarifies congressional intent that NPS: 


water areas within system ‘boundaries. ~ Sce 


United States vy. Brown, 552.3. 2d 817-(8th ~~ 


Cir..197T), cert, denied :481°U:8. 949 (1877); 
United States v. Carter, 339 ¥, Supp.. 1394 - 
(D. Ariz, 1972) } 16 U.S.C. § la-2{h) (1970). 


553]:3 °C FEDERAL:. WATER RIGHTS: OF . THE NATIONAL PARK: ‘SERVICE, 695 
FISH. AND WILDLIFE SERVICE, BUREAU OF RECLAMATION | AND | 


“THE BUREAU OF LAND MANAGEMENT 
une 25, 1979 © 


| ing “nearly “identical “purpose” 
language: | | 
[Yellowstone was] + ick dedicated. ‘and 
_ set apart as a public park or pleasuring 
ground: for: the benefit and. enjoyment, of 
the people * # @, 2 . 
eo er Tee er 
[The Secretary of the. Interior] * * * 
shall ‘mnake regulations providing for the 
preservation, from injury or. spoliation, 


of all. timber, minera] deposits, natural . 


| curiosities, or. wonders, within the park, 
and their retention in their natural eon- 


dition. The Secretary may, in his discre-~ 


tion, g¥ant leases” for building purposes 


* * * for the accommodation of visitors. | 


He shall provide against the’ wanton’ de- 


stim of the fish and game found with- | 

_ the © ‘park. * * © and | generally is. 
| nithoriaed to take all such measures as . 
may be necessary OF proper to fully: carry. 


— out ‘the: objectives: and purposes of this 
section. [*] ate 


These eatuies: state: 3 that the res- 

-ervation for park purposes includes 
the “preservation of: ‘natural re-_ 
»gourees:and ‘natural curiosities, and. 
public enjoyment thereof. In United 


States v..New Mexico, supra: at 709- 


‘ 11, the Court’ intimated. in’ dictum 
4 that the early park legislation’s. ex-. 
press ¢ concern for the “natural curl: - 
-osities and biotic elements would... 
low*’ tl reserved | 
ipl aac ie . reserved’ water rights necessary tO 


water. rights required to fulfill such. | -_ 
conserve. scenic, . natural;. ‘historic 


purposes. But see zd., at 711, in. 19. 


Like the 1916. Act discuaeea below, 


es ey. articulated i prmposes 


support a variety of ey water oe 
rights, both consumptive - and - non- 
consumptive, and the priority. date 
for such claims is the pre-1916 date. 
of each area’s enabling legislation.** ee 


~9.. Phe National Park Service’ os 
Organic Act of 1916 . 


When the early parks: and monu- - 
ments were established, there.’ ‘Was 
httle coordination of policy and no 
continuity of personnel’ ‘The Naz. 
tional Park Service’s 1916 organic 


act provided a centralized adminis: 7 


tration; and contains . an ‘&nduring: 
statement of purpose. ~.. he eer 


The service thus established’ shall ae 
mote and regulate the use of. .*i* * -na- 
tional parks, monuments,,.and. reserva: | 
tions hereinafter specified + % % » by such 
means and measures as ‘eonform. to, the 


. fundamental purpose of sald’ parks, mon- 


is-to conserve the scenery: ‘and the: naturat | 
and historic obj ects : and the. wilddife. 


therein and.to provide for. the enjoyment. | 


of the same in such manner, and “by such 
means ag will leave them unimpaired for 
the enjoyment.of future generations. 7] 
(Italics added.) . Wee ce 

This ‘statement- of: fundamental 
purpose encompasses ai variety ‘of 
consumptive and non: “consumptive: 


and biotic elements and ‘to" provide: 7 


8 The spectfic eabevved water. rights applic.. 
able to. these pre-1916 National“Parks ‘are the 


- Water rights described below in., subsec..-. 2, 
ocenaes ‘ot: ‘Mar. 1; 1872, a le ee Stat: 32-33, 16- " 
v. S.C. -§§.21, 22° (1970); see also Act of Sept: 
25,. 1890, 26 Stat... 478; 16. U.S.C.’ §§ 41, 43°. 
- (1970): Sequoia) ;: Act of Mar. -2, 1899, 30... 
Stat.-993, 16 U.S.C. §§ 91-93 (1970). (Mount 
Rainier):;\Act of May 22, 1902, 32 Stat.-202) 
16 U.S.E:: 8§'121, ‘123 (1970) (Crater. Lake)... - 


supplemented by any additional rescevalion 
purposes: stated''in the individual: park’ en- 
abling legislation. See part- VB, 2., below,. on : 
the “relationback” provisions - of 16 U.S.C. 
§:1:-(1970). to pre-1916 National Parks. - 

st Act of Aug. 25, 1916, §.1, 39 Bfat. 535,99 
amended, 16:0.S.C. §1 (1970). °° 
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‘for sustained public enj joyment 
_ thereof.” 


I conclude that the particular re re- 


served water rights for national 


park areas encompassed under 16° 
USC. gi include water ‘required / 
- for: eu oe 


De: Bence hind aa historic 
consérvation uses, such as: ecosys- 
tem maintenance (¢.g.,; protecting 


forest growth and vegetative cover, 


watershed. protection, soil-and ero- 


sion control, lawn ‘watering, fire 
_protection),: maintenance of water- 


—relatedaesthetic conditions ( 0.9. 
‘minimum stream flows and lake lev- 
— els},:and maintenance of natural 
features (¢.g., wilderness. protec- 
tion, geysers, waterfalls). 


2. Waldlife conservation uses, 


such as: ‘the: protection, reproduc- 
tion and. management of migratory 
wildlife and birds (¢.g., wildlife 
and bird watering, habitat main- 
tenance, ivrigation - for hay and 
other food. staples); and the pro- 
tection; reproduction and manage- 
ment. of fish and other aquatic life 

(e.g. minimum stream flows and 
lake levels). 

8. Sustained. public enjoyment 
uses, Such: as: visitor. accommoda- 
tion uses:through NPS and conces- 
sicher operations .(¢.g., campground 

-uses-and maintenance, hotel water 


and.sewer uses), public facility uses 


(e. g.,-water fountains, sewage), v1S- 


itor activities (¢.g., visitor centers, _ 


park office; shop uses) and. visitor 


enjoyment, of the scenic, natural, 
historic and biotic park resources _ 
(e.g., trail maintenance, minimum 
: stream flows. and Jake levels for 


“piieasroNS oe THE DEPARTMENT OF. pe EOE 


Referee 


effecting that fundamental purpose,. 
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; eae abi enj ‘oyaient and 
recreation, hay and watering of 

horses and mules used by: pee 
7 visitors). | 


4. NPS personnel Uses. ‘to provide 


the above uses, such a8 domestic uses 


(ranger. stations, NPS ‘yésidences) a 
NPS animal maintenance (2.9.4 hay — 


and watering of NPS horses and 


a | 
‘These enumerated none G water 


| rights: uses for national - parks. are 


largely consistent with the Master- 
and “Colorado | ‘district 
court’s decree in the Colorado 4, Ds. 


and 6 litigation, supra.®® My con- 


8 The Colorado 4, 5, and: 6.decree found 


| fourteen types. of water uses to be within. the 


reserved water rights ambit of 16 U.SiC. $1 
(1970). The decree is consistent with my 
conclusions in .all but. the following two 
respects. 


Wirst,, the Master-Referee concluded. that coe 


only concession uses operated by the United ° 
States receive reserved water rights: ‘In my 
view, the 1916 Organic Act clearly envisioned 
permit. and lease concession agreements | to 
provide for accommodation of. visitors in 
parks. Moreover, subsequent. congressional 
mction has reenforced the concept that the con- 
cession system is the preferred means. for 
providing facilities for public enjoyment of. 
the parks, in furtherance of the fundamental 
purpose of 16 U.S.C, §1 (1970). See 16 U.S.C. 
§§20, 20a. (1970). Since prov iding for 
sustained public enjoyment is one of the 
fundamental purposes for park reservations 
under 16 U.S.C. §1, and the concession sys- 
tem. is the congressionally favored method for 
I econ- 
clude .that concession uses obtain: Meet eed 


. water rights. 


Second, though the Master-Réferé ee appeared 
to acknowledge reserved. water. rights for 
necessary stream flows to permit. agin 
water-borne enjoyment and recreation: 
parks, the Colorado district . court: held. a 


recreational boating .was-not-a fundamental ::..— 
“purpose for park reservations under 16°ES:C. : 


§1. In the Matter of the Applicatton for 
Water Rights of the United States of America, 
Water Divisions 4, 5, and 6, 2-6 (Opinion of 


Colorado’ Water Judge Stewart,’ Oct. 2, L978). 
This holding is internally inconsistent ‘with - 


the: recognition of reserved water rights: for 


land-based. public enjoyment and recreation. 
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clusions’ on. national park reserved 
water’ rights are also consistent with 
the ‘Supreme’ Court’s holding in 
New Hexico, supra. As recognized 





in that-decision, any doubt about the . 


breadth. of spark system: purposes 
and the concomitant reserved water 
rights, is resolved by comparing the 
narrower’ utilitarian purposes for 
_ whicknational forests were reserved 
under the 1897 Act. United States 
wv. New Mewico, supra, at 709-11. 
The: eonsistency of my conclusions 
on national park reserved water 
rights: with Vew Mexico can also 
be seen from the post-Vew Mexico 
Colorado district court opinion in 
Colorado 4, 5, and 6 (Judge Stew- 
art, Oet.2, 1978) which did not sub- 
stantially alter national park re- 
served water rights i in light of Vew 
Menico. — 

The above-defined reserved water 
Lights uses are all intimately related 
to the fundamental purpose for 
park. reservations, as articulated in 








uses for parks fall within the 
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 (@g.. Maintenance of hiking trails, camp- 
- grounds, hay ‘atid watering of animals. used 
to enjoy parks}. The public enjoyment of cer- 
tain scenic, natural, historie and biotic park 
resources can best be obtained through water- 
borne public enjoyment and recreation (¢.g., 
canoeing, rafting,- boating), rather than 


through land-based public enjoyment and rec-~ 


reation —(e.g. hiking, horseback riding}. Thus,. 
‘I eonchide that. water -borne public enjoyment 
-and recreation is a fundamental purpose for 
park reservations under 16. U.8.C.-§. 1 (1970), 
and that-necessary minimum stream flows and 
‘lake ‘levels for public enjoyment and recrea- 


' tion..may., be claimed: under the reserved water - 


rights doctrine for national parks. 


U:S.C. §1 (1970). Thus, I con-_ 
clude. that the above-defined water 


guage. 
outlined in the 1916 Act constitute 


fundamental purpose for park res- 
ervations, and accordingly receive — 
reserved water rights under the re- 


served water rights doctrine as - 


recently reiterated in the New oe 
Mezico decision.. 

The purposes ees in oe 1916 
Organic Act attach to all’“national 
parks” created prior to 1916 by var- 


tue of the statutory reference to 


“national parks” in ‘the general 
sense. The above- defined reserved 
water rights carry a ‘priority: date 
as of the date of. the- individual 
park’s. enabling legislation. ea 


3. Post-1916 Acts - 
The post-1916 Acts establishing 


new national parks generally ‘state 


that park protection and adminis- 
tration will be pursuant, to the 1916 
organic act. See for. example 16 
U.S.C. § 80d (1976) (King’s Can- 
yon National Park), 16 U.S.C. §:90c 
(1976) (North Cascades National 
Park), and 16 U.S.C. '§ 158 (1976) 

(Big Bend National Park), In any — 
event, 16 U.S.C. §1. (1970) would 


be erase to these ‘subsequent. 


national pars units by virtue: of ats 
inclusive “national — parks” | dan-. 
Therefore, the ‘purposes 


stated -purposes for the individual 
post-1916 reservations and the.re-. 


served water rights described'above 


attach as of the date of an indi- 
vidual park’s enabling legislation. — 
Moreover, it is possible that the in- 

dividual park’s enabling ; statutes: 
may state additional purposes not 
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eacnacead eae the ‘1916 Act for 


- which reserved rights may attach. | 


Congress has taken no action sub- 
| sequent, to 1916 to negate the im- 
‘plied. intent contained in the 
Organic Act. that. all unappropri- 


| ated waters. necessary to fulfill the © 


purposes ofthe national parks are 
reserved..as of the date of the en- 
abling Jegislation. General post- 
1916 legislation reinforces the 
3 principles: of. federal control over 
park. ‘yesources,. For example, the 
Act Of Mar: 8, 1921, 41 Stat. 1353, 
16" US. ic g 7970. (1970), prohibits 
licensing of water projects within 


parks. and :monuments without’ the 


specific authority of Congress. The 
1921 Act. reaffirms the principle of 
~ the: 1916 Organic Act that park 


waters. should ‘be reserved for con-_ 


i er eee 


-servation.:and -public enjoyment 
_ purposes, and not allocated for con- 
flicting federal (and by implication, 
state ‘or’ -“private) purposes. More- 
over, recent: legislation confirms the 
high public value of national parks 
and provides that actions taken in 
derogation .of park values and pur- 


poses.shall not. be authorized unless: 


specifically directed by Congress. 


Congressfurther reaffirms, declar es, and 


directs, that the promotion and regulation 
of the, various. areas of the National Park 
‘System, as defined in *.* * [16 U.S.C. 
§-1¢],.‘shall be consistent with and 
founded in the.purpose established: by 
oo 6 U.S.C. §1], to the common 
penefit of all the people of the United 
States. The authorization of activities 

shall be construed and the protection, 
“management, and administration of these 


‘areas shall be eonducted in light of the. 


high public value and integrity of the 


DEPARTMENT 
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“National Park SSystan and ghall ade be 
exercised in derogation of the values and — 


purposes for which these various areas 


have been established,’ except :as.-may 


have been or shall be. directly. and: specifi- 
cally provided by Congress (7h. 

The purpose of this. provision 1s 
to ensure that the resources. and 
values of areas in the National:Park 
System -are afforded the highest 
protection and care in «goyvern- 


mental decisions, H.R. Rep: Ne. 95- 
581, 95th Cong., Ist Sess. 2T,:96,1C8 


(1977) ; S. Rep. No.. 95-528: 96th 


-Cong., Ist Sess. 9, 13-14, 20 197 = 


This provision teinforess: ‘may: con-, 


clusion that Congress, by the: 1916 
Act and other enabling legislation, 


intended to reserve unappropriated: 


waters necessary to accomplish:park 


purposes, in order to. protect: .the 
‘of national 
parks that might otherwise. oe nt 


by less secure water. rightse 


In addition to reserving * ay 
rights, the National Park Service is 
also authorized to ‘acquire: Water 
tights in accordance with. state law. 


The Act of Aug.*7, 1946,-60 Stat. 


885, 16 U.S.C. §17}-2(2@) (1970), 
authorizes appropriations ‘to «the 
National Park Service for the: ©: 


Investigation and establishment of 


water rights in accordance with local 


custom, laws, and decisions. of eourts, in- 


eluding the acquisition of water rights or 


of lands or interests in lands or rights- 
of-way for use and protection » ‘of water 
rightg necessary or beneficial in the ad- 
ministration and public use of: the na- 


tional parks and monuments. ie 


8 Act of Mar. 27, 1978, § 104(b); 92. Stat. . 
166, 16 U.S.C.A. § la-1 (West Supp. 1979). 

6 This provision was. intended to clarify the 
Service’s basic. authority to investigate, e5- 
tablish, ‘and acquire water rights, 80: a8" to 
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L. do. not. view. the 1946 Act as 
inconsistent: with the principle that, 
when. park’ lands-were set aside, the 
Congress. also. intended to. reserve 
tenant: ie pie lands necessary to ac- 
| complish. park purposes. The refer- 
ence to establishing water rights in 
accordance. with court decisions 
should be read to include authority 
to. establish reserved water rights 
under » ‘applicable Supreme -Court 
decisions,. The 1946 Act grants dis- 
cretionary authority *1 to the NPS 
to obtain: water .in.compliance with 
state law: and to purchase valid, 


oxisting ¥ water rights, wen it 1s In 
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avoid ‘pointe: of order: to appropriation bills. 
LR: : ‘Rep: ‘No.. 2459, 79th Cong., 2d Sess. 2 
(1946). When. ‘originally intreduced, this pro- 
vision contained no reference to state or local 
law.. The: reference was added, however, at the 
suggestion. of the Committee on Public Lands. 
92 Cong. ‘Rec. 9103. (1946). There wag no dis- 


- cussion of. the underlying reason .or need for - 


this amendment on the House floor or in the 
House ‘Committee Report. 

OL The. 1946. Act. is readily distinguishable 
from’ see, 8 of the Reclamation Act of 1902, 
32 Stat. 390, 43 U.S.C. § 388 (1976), con- 
strued in. California v. United States, supra, 
to require “federal deference to both substan- 
tive and: ‘procedural..state water laws for the 
appropriation and distribution of federal 
reclamation pro} ject water, except where incon- 
sistent - with “congressional directives. Sec. 8 
‘provides: . 

“Nothing in this Act shall be construed as 
affecting or. intended to affect or to in any 
way interfere with the laws of any State or 
Territory relating | to the control, appropria- 
tion, use or distribution of water used in ir- 
rigation, or any vested rights acquired there- 
under, and the Secretary of the Interior, in 
carrying out. the provisions of this Act, shall 


| proceed in conformity with such laws * * *,” | 


Unlike’ the’ general discretionary authority 
of. the 1946: Act, the. specific and mandatory 
language of sec, 8 evidences a clear congres- 
sional intent to defer to state law in securing 
of federal water rights. 


the government’s Best ‘terest to ao 

SO ie g., if there ate ‘not. sufficient 
amounts of. unappropriated water | 
available to fulfill: park. purposes 
when a park is. established). T also 
view this statute, as ‘apparently 
does the Supreme, Court j in. the New 


 Mesxico case, supra;: at. 702, ‘aS, au- 


thorizing the NPS to: acquire ‘water | 
rights to carry out secondary tises 


"which may be permitted - in’ “park 


areas,, but are by” ‘definition’ ‘not, 
among the purposes for ‘whieh ‘the 


parks are created. These. conelu- : 


sions are compatible with’ the provi- 
sion’s scant legislative’ Tieton | 


B. V ational M onuments.. 


The Antiquities Act: of: 1008: bi 
Stat. 225, 16 U.S.C. ':§ 431 etiseg,, 
(1976), empowers the Presideit, to 
proclaim national. monuments’ on 
lands owned or acquired. by" ‘the 
Federal Government: : ‘containing 
historic landmarks, historic or pre- 
historic structures, or other obj écts 


or historic or scientific interest, ‘and 


to. reserve adjacent | federal’ Jands 
for the proper care and, _mianage- 
ment of the protected, objects. It-is 
well settled that reserved .. water 
rights may attach to national mon- 
uments, Cappaert, SUPTA. | 


1. Pre-1916 National Me pau: 2 


Between 1906 and 1916.'the' Pres- 
ident acted several times to‘treate 
national monuments. See} e.g; Proc. 
658, 84 Stat. 3236: (Devil's ‘Tower 
National Monument) ‘Proe, 697; '34 
Stat. 3266 (Petrified: Forest Na- 


~~» 600. DECISIONS OF THE: 


tion al ‘Monament). The ] pr rodaina-., 


tions _ establishing these early 


- national monuments are brief, gen- 
| erally citing the statutory language, 
naming the landmarks, structures - 
er other” objects to be protected, 

stating that the “public good would’ 


be: promoted “by the reservation, 
oe giving a land description. : 


2° Clearly ‘the. proclamations ‘in-” 
se tended to reserve such’ water as nec~ 


essary .to. provide for the proper 


care and management of the stated — 
| landmarks, structures, or objects of © 


7 historie or scientific interest, the 
TAASON. a. etre for the reser vation. It 


is less lear, however, whether the - 
- early Proclamations ae reser wee 


aihen anstatad elements of the na- 


tional monuments (¢.g., biological” 
resources) and. for their public ack 


joyment. 


In the Colorado h, b, 6 litigation, : 
and | 
Colorado district court approved a_ 
broad reserved 
water rights for the Colorado Na-- 
tional Monument’s unstated objects © 


Supra, the Master -Referee 
decree granting 
and © public — enjoyment thereof, 


_ carrying 2. priority date of 1911. 
This ‘Holding is supported by the 


| view thatthe promotion of the pub- 


lic good is a ‘primary purpose of the 
- monument reservation and that it 


includes public enjoyment of both 


stated. and’ unstated monument ob- 
jectives, ‘Moreover, the holding is 
supported by the view that the 1916 
National Park Service Organic 
Act, discussed : below, merely con- 
Aimed: the purposes for which na- 


| tional monuments have always been / 
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“yoserved. Finally, the tye priority ra 
date for reserved water rights in 

conserving objects not expressly — 
covered: until the 1916 Act is sup-— 


ported by a “relation-back” theory - 


in Arizona ‘v- California, supra 
(Lake Mead: National~“Recreation 
Area, given priority ‘dates of 1929 — 
‘and 1930. when éxecutive orders 
withdrew lands: “pending .determi- 
nation as to the: advisability of in- 


cluding such lands in a national’ 
monument,” though no national 


monument, was er eatad. and ‘Lake 
Mead N ational Recreation Area 


purposes were not expressly stated 
until 1964), and United States v. 
Walker River [rrigation District, 
104 F. 2d 884 (9th Cir. 1939) 
(where an Indian reservation was’ _ 


given an 1859 priority date when 
the Indian Commissioner suggested 


a reservation, though the tract was 
not formally reserved until. 1874). 
This “relation-back” theory is not 


inconsistent with the Vew Mewica 7 


Court’s view of the effect of the 
1960 Multiple Use-Sustained Yield 


Act on national forests, since that 
statute indicated that. the addi-. 


tional purposes were supplemental 
and. subsidiary to the 1897 Organic 
Act purposes, while the 1916 Act 
merely confirmed the “fundamental 
purpose” for which national monu- 
ments have always been reserved. 


- Thus, I conclude that pre-1916 na- 
tional monuments receive the re- 
served water rights discussed above | 


m the national park context, carry- | 
ing a priority date. of ‘the. die. of 


the establishing” presidential roe: 
-lamation. | ms | 


_ 558) “FEDERAL WATER RIGHTS OF THE NATIONAL’ PARK SERVICE, 601 
FISH AND WILDLIFE SERVICE, BUREAU OF RECLAMATION AND Rais 


as ‘THE. ‘BUREAU OF LAND MANAGEMENT — 
ce eee dune 25, 1979 eh 


: 2 Bifect oe the ‘1916. National 
Park. Service Organic Act 


With: the passage of the 1916 Na- : 


| ee -Park Service Organic Act, 
the purposes of national monuments 


| “were: saps ee for the first 
4. time: , 


eet ats co 


[T]be: fundamental purpose of. said ane 
-* jg to conserve. the. 
 —- S$eenery. and the aed and historic ob-_ 

‘jects and-the wildlife therein and to pro- 


monuments -*: 


- yide for the enjoyment of the same in 


such manner ‘and by such means as will - 
leave thém unimpaired for the enjoy- 


| | ment’ ‘Of future generations. ["] 


As previously developed in. the 
national park context, this state- — 
ment of “fundamental purpose”. in- 
corporates the reserved water rights 


desertbed:- above which are necessary 
_ for-scenie, natural, historic and bi- 
otic. Conservation, | 
public enjoyment thereof. My con- 


clusions . on reserved water rights 


applicable to national monuments 


were-aiso substantially confirmed in 
the Colorado 4, 5, and.6 litigation, 


where thirteen types of reserved 


water rights were decreed. The pri- 
 ority date for reserved water rights 
is the date of the presidential proc-— 
lamation ‘establishing the national — 
- monument reservation. Cappaert, 7 


nurs 


~C. Other pee dtnpiiees bay 


 area’s specific enabling legislation. : 


the National Park Service 


Tr: aildition to traditional national 


parks and ‘national monuments, the | 
_ National Park Service administers 


| PAB W.S.C.§ 1 (1970). 


and sustained | 


a variety Ge en areas, : siich | agina-_ 
tional historical parks, national me- - 
morial parks, national memorials, oe 


‘national military parks, national — 
battlefields, 
national seashores, national rivers, — 


iational | historic sites, | 


national scenic riverways, national a” 
scenic trails, national lakeshores, 
national recreation areas, national, 


parkways and national preserves. 


By use of the term “reservation ‘oe 


the general purposes stated in sec- _ 
tion 1 of the 1916 Act, 16°U.S.C.. 
— $1 (1970), are also applicable: to 
these other areas administered by 
the National Park Service. 


Not- 
withstanding its general applicabil- | 


ity, 16 U.S.C. §1 is almost always - 
reiterated expressly i in the authori- 


zations for these other specific sys- 
tem areas. See, for example, 16. 
U.S.C. 8§ 245, 264, 459a-1, -460a-2, 
460m-5, 460m-12, 4608-5, and. 


 460bb-8 (1976). The general ap-. 
plicability of the 1916 Act was con- 


firmed by the passage of section 2» 
of the Act of August 18, 1970, 84 _ 


Stat. 826, 16 U.S.C. $ 1c (1970), 
which aefinds the National Park | 


System and. expressly makes the 


Service’s general. authorities, in- 


cluding the 1916 Act, applicable | to. 
all areas of the System to the extent 
not in conflict with any individual 


The underlying commonality of | 


‘purpose of these various areas — 


served as a rationale: for the 1970. | 
Act. H.R. Rep. No.. 91-1265; 91st 
Cong., 2d Sess. 2 (1970). 


Asi a Panel le. I sanclude that - 
_. the earlier stated fundamental pur-__ 
poses of 16 U:S.C. §1. (1970) and 


‘resultant reserved water rights ap- 
ply to these various components of 


the National: Park System, with a 


priority daté as of the establishing 


 gtatute’s enactment. The. extent to 
which. ‘particular - reserved water 
: rights are applicable'to a given area 


‘must ‘be’ determined on a case-by- 
case basis, involving an interpreta- 
tion of both 16 U.S.C. §1 (1970) 
— and. the: establishing legislation. | 


VI RESERVED. 
.. RIGHTS IN AREAS AD- 


MINISTERED BY THE 


. FISH. ..AND WILDLIFE 
SERVICE tg 


‘The Fish. and Wildlife Service 
(FWS) administers.a number of | 
- areas to which reserved water rights 
may.-properly be ascribed. Arizona 


~w. California, supra, at 601. Most of 
these areas are now components of 
the National. Wildlife Refuge Sys- 
tem. ‘reaped patae , wich 
consists of: | 


{A]U lands, waters, and interests therein 


administered by the Secretary.as wildlife 


refuges, areas for the protection and con- 
servation of fish and wildlife that are 
threatened. with extinction, 
“ranges, game: ranges, wildlife -manage- 
ment areas; | 
areas * * %, ey 


The consolidation of management 


authorities created by the National 
Wildlife - Refuge Administration 
Act of. 1966, is of recent origin, as 


- compared to. the organic authorities _ 


for: the Forest Service (1897) and 7 
reservations were created by the 


_President’s implied power: ;wnder 
| oe TI, section L of. ne Constitu- 





+ 8 National Wildlife Refuge. System Admin- 
. istration Act of 1966, 80. Stat. 927, 16 U.S.C. 
§ 668dd ke 


“DECISION S OF THE. ‘DEPARTMENT OF: THE INTERIOR: 


WATER | 


Court, 


wildlife. water rights attach orily' to'the ‘ex- 


or. waterfowl production. 


2 [86 1D. 


the NPS (1916). Unie the. other | 


organic authorities, the National 


Wildlife Refuge ‘Administration 
Act does not authorize the‘reserva- 
tion of lands of explicitly define the 


purposes of the NWRS.: Prior to 
1966, NWRS components: were re- 
‘served pursuant to.an: array: of in- 
‘dividual statutes,.. executive. orders 
and secretarial public land orders, 
making these authorities, ‘the. pri- 
mary. sources for delineating. the > 


purposes for :which. reserved | “water 
rights may attach. ‘This- ‘part sets 
forth generic “purposes” for’ public 


Z domain reservations | administered 

by the Fish and Wildlife Service, 
| which. may be used i in antitying 
; reserved, water tights,” : 


As Executive ane ee 
tions Prior to. the: Mgnaton yf 
Bird. Conservation, Acti. | 


“Pri ior to the enactment: of thé Mi- 


gratory” Bird Conservation’ Act ‘in 


1929, the reservation Of lanilfor fish 


and wildlife purposes’ took ‘ place. 
through Executive action ahd with- 
‘out any organic legislation. defining 


the purposes for ‘the’ tesérvation. 


‘Under the “specific purpose” test. 


formulated by the New Wezico 
it appears that “reserved 


tent necessary to fulfill.tlie purposes 


or objectives named in ‘the individ- 


ual executive orders establishing 
the ‘reservations. These: executive 


orders are similar in structure, uti- 


lizing succinct. language to. estab- 
lish preserves for species. groups. 
In the pre-1910 period, “refuge” 


553] : » FEDERAL. WATER: RIGHTS OF: ‘TEE: NATIONAL PARK: ‘SERVICE, 603 o 
FISH. AND WILDLIFE : SERVICE, BUREAU OF RECLAMATION AND | 


THE: ‘BUREAU OF LAN D: MANAGEMENT" 
| Tune 25, 1979 : | 


7 tion, pe eee upheld in U7 nited 

‘States v, Midwest Oil Co., 236 U. S. 
— 459, (4915). ‘By. 1910, 44 executive 
or ders had established bird reserves. 


492, House Doe. 98 (1908) ; 43 House | 


“Doe, 44..(1909). These executive 
orders. ‘generally | stated that the 


identified tract was: “hereby re- 
served: and. set. apart for the use of 


the Department « of Agriculture as a 
preserve and breeding eee for 
native birds.” erie | 
For the native bird 3 reserves, Ti in- 


fer an intent to reserve sufficient 


water ‘needed: for native bird breed- 
ing and: the maintenance of native 


bird 95 populations (e.g., ecosystem — 


food ‘stipply, fire protection, domes- 
tic néeds of :F WS personnel) on the 


reservation, since this was the stated _ 
‘reason for the. creation of the pice | 


. Serves: 


~ After. 1910, the Beasitite branch 
sieohad the delegated authority of | 
the Pickett: Act, 36 Stat. 847, 43. 
—U-S.G. 88 141, 142 (1970) to rely on _ 
in creating fish and wildlife reserva- 


% See Exec. Order Nos, 857B-D (Oct. 10, 


~1905),. 703-705 (Oct. 23, 1907), and 1041 
_ (Reb. 27,° 1909)..: 
Secretary. of Agriculture relating to the con- 
servation. . of wildlife, game and migratory 


pirds were transferred to the Secretary of the — 
Interior by the 1939 Reorganization. Plan At 


and are now under the administrative juris- 
‘diction. of: the ‘High and Wildlife - ‘Service.] 
® Prior to, the ‘Migratory Bird Treaty Act, 


all of wild birds were considered “native” in eo 


the sense of’ ‘peing | subject to regulation by 


the states to the exclusion of the Federal _ 


Government.” Comnare Geer v. Connecticut, 


161 U8. 519 (1896) (recently overruled by 
24, 1879 


the ‘Supreme Court in its Apr. 
opinion in Hughes v Oklahoma), with Mis- 


gourd. ve. Hotiand, ' 252: U.S. 416: (1920). “Ace 
| cordingly, I’ ¢onelude that the term “native | 
birds” nteans “all wild birds frequenting the 


area, ‘whether or not’ ‘they inhabited ‘the area 
on the date of the reservation.” a 


1913), ¢ 


Note: The functions of the 


oe for. “public ] purposes. in ‘The 
later’ executive orders. are. “equally : 
succinct in. their language, merely - 


‘reserving: areas as an “elk. refuge” 


(Eixec. Order No. 1814, Aug. 25,. 
‘preserves. _ “and, breeding» 
ground for muskrat. ‘and | beayer” 
(Exec. Order No. 4599, Feb. 21, 


1927), “breeding ground. for wild 
animals and birds” (Exec. Order 


No. 5316, Apr. 3, 1980), or similar 


purpose language. For these and 


similar executive order ‘teserves, I 
infer an intent’to reserve ‘sufficient 


water needed’ for the mainténance 
ofthe species (e.9.; ecosystem | food 
supply, breeding habitat,: fire. pro-. 


tection, domestic. needs: of: EWS. 


personnel) mentioned: in‘thé execu- 


tive orders establishing:. the’ “ndi- 


7 vidual. reservations, ..:0:.-:: 


.. Fhese early reservations carry aie 


| dati of the establishing’ ‘executive 


order as the priority date for re- 
served water rights. Many: of these 
executive order reservations: ‘have 
been subsequently expanded i in geo- 
graphical area and in named pur- 
poses by Executive action and légis- 
lation. These new purposes: and 


areas carry priority dates as"of*the © 
date of the expanding’ Asgidlation 
or Executive action. ~ # 


B. Ewecutive. Order “Resbrves 
Created to Fulfill the Pur- 
poses of the Migratory. Bird. 
— Conservation Act’ 


ane originally written, ‘the 1929 : 
Migratory Bird Conservation Act 


- (hereinafter “MBCA”), . 45. Stat. : 
_ 1222 Pas for the acquisition of 


604 « 


ao “ands, fete ane interests therein” ; 
_to be administered tas inviolate 
sanctuaries for migratory birds.” | 


" Additionally, many refuges were re- 

~ served’ from the public domain to 
more fully effectuate the purposes 

of the MBCA. | | 


~The: ‘executive orders reserving 


: such refuges appear to be of two | 
styles, @ ‘pre-1939 version which 


specifically cites’ the MBCA pur- 


; ‘poses aiid post- 19389 version which 
- generally ‘cites migratory bird a 


wildlife réfuge purposes. 
1. Pre-1989 language: - 


[Io effectuate further the purposes. of _ 
the. Migratory | Bird Gonservation Act. 
(45 Stat. 1292) te & {there is} hereby : 
reserved and:set apart: * * © asa refuge 
and breeding: ground for migratory. birds. 
and other wildlife. Hxee. Order No. 7926, ; 


3. CFR. 355 (1988-1943 Comp.). 
Qe. Post-1939. language: 


| [RJeserved and set-apart * ** asa refuge 


and breeding: ground for migratory birds 


‘and other. wildlife. Exee. Order No. 8647, 


3 CFR 864 (1938-1948 Comp.). 


Tt as. clear. that. either style ‘of : 


executive order. creates reserved 


water rights to the extent “reason- 


ably necessary. to fulfill the pur- 


poses of the Refuge,” since the sec-. _ 
ond style ‘language comes from 
Havasu Lake National - Wildlife © 
Refuge: given such water rights in 
Supra. 


| yee ee: alifornia, 
Though the aa Court did not 
focus ‘on. purposes for the reserva 


S DECISIONS: OF THE DEPARTMENT OF. ‘THE INTERIOR: 


2. E86 LD:. 


: extent gesded for Ae specific pur- 


poses of maintaining “a refuge anc _ 
breeding ground for migratory — 
birds and other wildlife.” Such re-_ 


served water rights: include: con- | 
, sumptive 
water uses necessary “forthe con- 
‘servation of migratory birds and 
- other wildlife (e.g., watering needs, . 
habitat. protection, ecosystem’ food 
: supply, fire protection, soil-and ero- 


“and. non-consimptive 


sion control) and attendant FWS. 
personnel needs (é.g., ‘refuge staff 
domestic needs). These . reserved 
water rights carry the priority: date 
of the establishing executive order. 


i. Refuges Created by ‘Statute : 


In addition to refuges created by. 
: Executive action, several . reiuges 


have been. created or: explicitly au 


thorized by statute; largely within 


national forest boundaries. Sée 16 


U.S.C. §§ 671-697a (1976) .°° These 

statutory refuges. obtain reserved’ 
water rights.in waters wnappropri- 
ated as of the date of enactment 


necessary tor ‘fulfill stated , Tefuge 


| pur poses. 


Dy, Game Runge Orcated bs ye 
Executive Order: 7 


ins “addition” to- establishing: ne ; 


native bird preserves, migratory 


bird sanctuaries and. wildlife: ref-_ 
uges described earlier, executive 


‘orders have also established. game 
' ranges. The langt nage. of theseexecu- 
| -- tive orders is ‘nearly identical in 
tion, but rather on demonstrable = 
management. needs. in determining. 
the quantity of reserved. water. 
rights , subsequent refinements of the. 
reserved water right doctrine would » 
appear to limit ‘Suuch .rieeds to the. 


8% In New ‘Mexico, supra, the Siptane Court: 
at least intimated: that minimum stream flows 
eould be elaimed for fish and: game sanctuaries 
reserved within national forests. See 16 U.8.C. 
§ 694 (1970).. However,. the Court. expressly 
refrained. from reaching the question of what, 
if any, water Congress. reserved undér that 


statute, New, Mewico, supra, at 7m, in..19. -- 


“ ment Ar ea- 


553} -- ; 


pepERALS WATER’ RIGHTS: oF: THE NATIONAL PARK SERVICE, 605 a4 


FISH AND _ WILDLIFE SERVICE, BURBAU OF RECLAMATION AND 


THE ‘BUREAU Or LAND MANAGEMENT - 
a Sune a 1979 | : 


terms. of purposes for the reser va 


a tions. 


[‘T]hey ¢ are iad “withdrawn: and. re- 


served and set apart for the conser vation 
aud development” of natural wildlife re- 
SOUrces - and for “the protection of and 


improvenient of: ‘public grazing lands and , 
. natural forage: resources: dae Nast Ne 


the conservation 2 and development 


of wildlife, grazing ‘and forage re-_ 
sources. on. these game ranges: (é Jy. 
ITI rigation, ecosystem. food supply, 


breeding habitat, fire -protection, 
erosion “control), . Pont are under 
the jurisdiction of the Fish and 


Wildlife Service. See 43° FR 19045, ‘ 


19046. (May 3, 1978). . 


E. ‘Re fuges. FS uperinpored ON Eo- 


“Y isting Withdrawals 


The. Executive Branch. ae ls | 


res served lands. for refuge purpose 
within areas. previously. withdrawn 


for power site,. reclamation or other 7 
Jayered. with- 


purposes. . These 
drawals. were under taken largely 


to mitigate fish and wildlife impacts | 


resulting from development, in.ac- 


hee with. the Fish and Wild- 
life Coordination Act, 16 ‘USC. : 


§ 661 ed seq. 
Pertinent. ‘oeuiples ede: 


1 Sohn Day Wildlife ee 





.& Hixec, Order No. 8039, 3 CFR 447 (1988- - 
1943 Comp.) (Kofa Game ‘Range, Jan. 25, 
1989); Exec: Order No. 7509, 8 CFR. 227 
(1936-1938 Comp.) (Fort Peck Game Range, 


Dec. 11, 1936) ;-Exee. Order No. 8038, 3 CIT 


446 (1938-1943. Comp.) (Caner Prieta Game | 


Range, Fan. 25, 1939). 


nak Rea 
rik 


- life 
— -Ttis ‘reasonible to pre esume an in-— 

tent. to. reserve. water necessary for 
and | 
‘Jand] reservation is subject. to. their 
use for the purposes: of the Parker . 
| Dam Project.” Executive Order 
No. 8647, Jan. 22; 1941 @. FR 598, 

Jan. 25, 1941). 


“reserved for the. Jobn.. 


Day Wildlife Ne asoetens here ea. ‘of _ 
the John Day Lock and Dam Proj- 
ect” (a Corps of Engineers. Proj- — 
ect). Public Land Order No, 4210,. 
Apr. O4, , 1967 (32 ¥ FR 6648 ee 29, a 


1967). a 
aoe Tinta Lake. Nudonal Wile: on 
Refuge— ‘reserved — cand 

apart * x * * as a refuge: and owed: 
ing ground for migratory. birds. — 
. other © wildlife a [the 


These eee chai the. common : 
feature of being subject to use: under 


a earlier withdrawals. 


I conclude that ees do - 


iohtain: reserved water. rights. for 


refuge purposes (« e.g., habitat: main- 
tenance, watering needs, etc. ove care. 
rying 2 priority date : as of the date — 


of reservation for refuge purposes. 
Superimposed réfuge reservations, _ 
such as the Havas. Lake National 


Wildlife Refuge, received reserved : 
water rights in Arizona v. Cali- 


fornia, 873 U.S. 546, 601 (1963); 


876 U.S. 340, 846 (1964). The fact — 
that such tefuges are: subject to. 


another withdrawal is a distinction 


without. a difference. United States | 
v. New Mexico, supra, continued the. 


“traditional. rule: of. the reserved. 


water rights doctrine that water is _ 
implicitly reserved. to the extent — 


necessary to fulfill the “specific” or 
“direct” purposes of’ the reserva- 
tion. Since the self-evident purpose 


606. 


of these. réservations was to ede a, 


- refuge offering a measure of pro- 
tection to wildlife, these. reserva- 
- tions’ would obtain reserved water 
rights: necessary for refuge manage- 
‘ment | “purposes: under 
precedent. eS 


‘F. ‘Other Rofujes, Wildlife. Man- 


“agement Areas and Water- | 
_ for these reserved: water: sei! ‘Is 


ae - Production Areas 


Created: by Executive Order 


Ta addition to refuge reserved j in 
accordance with the Migratory Bird 


| ‘Conservation Act or reserved on 
existing withdrawals, other compo- 
nents of ‘the National » Wildlife 


Refugé System have been. reserved | 
by Executive action. Pertinent’ ex: 


ied include: | 

ib Eas Seedskadee | National Wildlife 
 ‘Refuge—“reserved for the. Seed- 
skadée National Wildlife Refuge. a? 
‘Public, Land: Order No. 4834, May 


20, 1970. (35, FR 8233, » May 26, 


1970). 


29, ‘Sumiyéide. ‘Wildlife Manage: 


- ment Area—“reserved. for manage- 
ment .in cooperation with the State 


of Nevada Sunnyside Wildlife | 
1962, 76 Stat. 


Management. Area * * * [under co- 
operative agreement] the State of 
Nevada is authorized to manage the 


— withdrawn lands: for the conservat : 


| tion of small game and’ waterfowl.’ z 
Public Land Order No. 8441, Aug. 


24,1964 (29° FR. 12288, Aug: ae 


1964), Fon, a 
3. Gila: River Water fowl: Area 
“reserved under the jurisdiction of 


the Interior Department for: use ‘by 


the Arizona Game and Fish: Com: 


| mission in connection with. the Gila 


* DBEISIONS: oF THE: ‘DEPARTMENT OF THR: INTERIOR” 


existing ag | 


“t86 [Pp 


River, Waterfowl Avea proieete a 
-; Public Land Order No. 1015, Oct. 1, 
a (19 FR 6477, Oct. ve 1954). 


I conclude that such ‘public do- | 


: ee reservations for refuge, wild- . 
‘life management or. “water fowl pro-. 


duction ‘purposes. obtain. reserved 


water rights. necessary. “to fulfill 


stated purposes. The priority date 


the date of reservation. 


G. The Impact of the Refuge Re- | 
ceipts Act, the Refuge Recrea- 


‘tion Act and the National — 


| Wildlife Refuge: Administra- 
tion Act. 2 


“The Refuge Receipts 1 Act of £1935, 
49 Stat. 383,16 US.C. §715s(f) 


— (1970), provides for the. disposition 


of receipts from’ various ‘activities 


(sale and lease of animals, timber, 


hay, grass, soil products, minerals, 
shells, gravel, public accommoda-_ 
tions) that Congress” recognized 
were. carried out on refuges. Under 


the- ‘specific : “purpose * “test of New 


Mewico, supra, these uses would not 
be accorded reserved water. rights. 

‘The ‘Refuge Recreation Act of 
658,° 16 US.C. 
88 460k-1 and 460k-4. (1976), pro- 
vides a congressional directive that. 
refuge areas and fish” hatcheries be 
managed for _ public recreation — 


where compatible with the primary | 


purposes for which such areas were 
acquired or established. Since such 
recreational uses are not. a specific 
purpose for establishing refuges and — 
fish hatcheries,. recreational. -uses 
would obtain ‘no - reserved water 


rights under New Memico:. 


B53} AED ERAT: WATER RIGHTS: OF ‘THE "NATIONAL - ‘PARK: ‘SERVICE, B07. i: 


FISH, AND: WILDLIFE SERVICE, BUREAU. OF RECLAMATION AND i. 


gat THE BUREAU OF LAND MANAGEMENT 
; June 25, 1979 we 7 


as developed éarlior, the National 
Wildlife . Refuge” Administration 


Act of: 1966, 16 U.S.C. §§ 668dd— | 


668ee. { 1976), , ajpplies to: 


| [Ay land, waters, and. interests ciereia 


threatened . with. extinction, 
ranges,” game ‘ranges, 
ment: “areag, or“ waterfowl production 
areas *.* -*, {16. ‘U.S.C. 


| This. includes the ‘areas discussed 
in subsections “A-F of. section VII. 


- While: the: Act does not. appear to — 
_ establish’ any new purposes. for. thie 

new National Wildlife Refuge Sys-. 
tem, this. consolidating ‘statute did 

-confitm that public recreational use 
and’ accommodations are subsidiary — 
BS: a 


or. ' sécondary . 


uses 
refuges: * | i. 


(1), ‘The Séeretary ig author ized, andes : 
such | Tegulations:. as . he may pape : 


“(AY i Setinit thet use of any area within ? 


VIL NATIONAL WILD - AND 


the System for. ee Ls public recreation 


and accornmodations, and ACCESS. awhen- | 


ever he determines that such uses. are 


compatible with ‘the: major purposes for | 
such: areas. were’ established. é 


which!::: 
[Italics added. J [95] 


Thus, reserved water rights “for” 
public recreational use and accom- 


modations within the Refuge Sys- 


tem. would. not. ibe allowed under 
existing legal. precedent, since they. . 
are not direct purposes for reserv- 
ing the Jand, but. rather: allowable 
secondary uses. See United. States 


v. New Mewico, » Supra, at 3015. 


98 16 U.S.C. § éesaa(a) (1970). 


§ 668dd (a) (1) ] 


H. FP ish i hens Created. Pur- : 
- suant to Executive Action 


The Fish and. Wildlife oe 


_ manages fish hatcheries i in. addition: - 
| to the National. Wildlife Refuge 

| administered: by the Secretary as. wild- 
life refuges, areas for the protection and 
conservation of fish arid wildlife that are 
wildlife 
wildlife mianage- - 


System. The public land orders re- 


serving such fish hatcheries gen- — 

erally state that the areas are “re- 
served and. set apart * #* * for fish- 
_ cultural: purposes” or that the area 
is “reserved for use *.* * [asa] 


Fish Cultural Station.” See Public 
Land Order No. 617, Nov. 26, 1949 
(14 FR 7295, Dec. 6, 1949) ; ‘Public. 
Land - Order ‘No. 1941, Aug. ee yd 
1959 (24 FR 6713, ‘Aug: 19, 1959). 
T am of the opinion that ‘these. pub- | 
lic land orders reserved . sufficient 
unappropriated water 


of streams, these largely non-con-- 
sumptive water uses puourd not ad- e 
versely affect other uses. 


SCENIC RIVERS SYSTEM 


‘The Wild and Scenic Rivers ‘Act, 
82 Stat. 906, 16 U.S.C. §§ 1271-1287 


_( 1976), contains an express, though 
negatively phrased, assertion of fed- _ 


eral reserved water rights: 


| Designation of any stream or portion. 


thereof as a national wild, scenic or reere- . 
ational river area shall not be construed 
as a reservation of the waters of such’ 
streams for purposes ‘other than those 
specified in this. chapter, or in quantities. 
greater than os Aired Se to accomplish . 


a these “purposes. gt 





® Sec. 13(¢). a tlie Act, 82 Stat. 917, 1e 


(TBC. §1284(c) (1970) ‘talles added). The 


for fish- 
cultural purposes. Since fish hatch- 
- erles generally lie at the headwaters — 


: Th 1 ei history: of ‘the 
a Wila and Geenie Rivers Act empha- 
sizes the congressional intent, to re-’ 


serve unappropr iated w raters neces- 


sary to fulfill’the Act’s purposes. In . 
: explaining the conference report on 


the Senate floor, Senator Gaylord 
Nelson, _ a “principal sponsor and 


floor manager of the bill in the Sen-. 
yead the: following ‘sectional : 


ate, 
: analysis: oo 


; ‘Enactment of the pill would r reserve to the — 
United States sufficient unappropriated 
water flowing through Federal lands in- 


volved to accomplish the purpose of the 
. legislation, Specifically, ouly that amount 
of water will be reserved which is reason- 
ably necessary for the preservation and 
_ protection of those features: for which a 
particular river is designated in accor - 
ance with the bill..[] , 


Thus, the intent to reserve se 
propriated waters at the time of 
river designation is clear and the re- 
maining question is the scope of the 
| reserved water right. The previous- 


iN, 95._-continued . 
preceding subsec., 16 U.8.C. §1284(b), pro- 
vides: “Nothing in this chapter shall consti- 


tute an express or implied claim or @enial on .. 


the. part: of the Federal Government as to 
exemption from State water laws.”’ 

The meaning of this provision is. difficult to 
discern, especially in light of Congress ex- 
press invocation of the reserved water rights 


doctrine in the next subsection, Even without . 


. considering sec, 1284(c), no consistent read- 

ing of this provision appears possible. Giving 
literal effect to the “no implied claim * * * 
as to exemption from State water 
- phrase, denies the. literal effect of the “no ex- 

press or implied * * * denial * * * as to exemp- 
tion from ‘State water laws” phrase, and viee 
versa. There is no clarifying legislative 


- history. I therefore.must conclude that the: 
provision is a non sequitor roughly designed to 
...pYeserve the status quo of federal-state rela- 

tions in water law under “established princi-— 


. ples of law,” including the reserved water 
‘rights doctrine. 16 U.S.C. § 1284 (b). Be 
700114 Cong. Rec. 28313 (Nov. 26, 1968) ; 


gee also. 114° Cong. Ree, 26494 (Sept. 12, 


1968); 13 Cong. ‘Rec. 2174748 (Aug... 8, 
eee ; S. Rep, No. 491, 90th Cong., 1st Sess. 
5 (1967). 


"DECISIONS OF THE: DEPARTMENT oF THE INTERIOR” 


laws’? 


166: LD, 


. iy quoted excerpt eee that iis : 
scope question is to. be resolved by 
examining the purposes of the Act, 
limited by: protecting those features 


which led to a particular river’s des-. 
ignation. The purposes of: the Act 
were to implement the policy section 


(see 16 U.S.C. § 1272 (1970)), The 
policy reads 1 m pertinent, part: 


Et is. hereby declared to be. the. noliey of 


the United States that certain selected. 


rivers of the Nation which,. ‘with. their 

immediate environments,- ‘possess - out- 
standingly. remarkable: scenic, recrea- 
tional, geologic, fish and. wildlife, historic, 
eultural, or other similar values, shall be 
preserved. in free-flowing condition, ‘and 


_ that they and their immediate environ- 


ments shall be protected -for: the benefit 
and enjoyment of Present and peuEnree 
generations. [7] 


It is my opinion that the extent of . 


the water reserved is the. ai nount of 


unappropriated waters necessary to 
protect the particular aesthetic, recy 
reational, scientific, biotic and his- 
toric features (“values”). which led 


‘to the river’s inclusion as a com- 
“ponent of the 


‘National . Wild” 
and Scenic Rivers System, and to 
provide public en] joyment of such 
values, 44 

‘The required congressional re- 


ports for additions to the System 


will be a fruitful source for deter- 
mining. which features. led to. the 


_river’s designation and, hence, the 
volume of instream flow and con-— 
sumptive- use . intended to. be re- 

served. See 16 U.S.C. § 1275 (1970). 


For these later added. national wild - 


and scenic rivers, it appears that.the 
date Congress formally declares the. 
river to be a wild and scenic.river 





10 46 U.S.C, § 1271 (1970). 


; was FEDERAL WATER RIGHTS OF THE NATIONAL PARK. SERVICE, 609 re 


“FISH: AND WILDLIFE SERVICE, BUREAU 


THE BUREAU 


OFr RECLAMATION ANY, | 


-OF LAND MANAGEMENT.” 


. eee - a . June 25, 1979 


pursiiant! to: 16 U. S. C. § 1974, and 
not the date'of study pursuant to 16 
US, C. ‘8§ 1275-1276, would be the 
“priority date for reserved water 
right&, “tinless Congress provides 
otherwise. 


The ‘argument that river designa- 3 


tiori entails the reservation of the 
entire” flow of system component 
rivers’ in all cases is untenable in 
light ‘of tlie Act’s legislative history. 


“The legislative history indicates . 


-that,private, parties likely could ob- 
tain consumptive water rights sub- 
sequent to river designation. . 


I t. follows that all unappropriated and un- 


- reserved waters. {following the reserved | 
water right accompanying river designa- .~° 


tion} “would: De available for appropria- 
tion: and. use. under state law for future 
‘develipment: of- the area. p29 


‘Therefore, it is clear that river 


designation does not automatically 
reserve the entire: unappropriated | 


flow-of the river and an examina- 
tion. of the individual features 
which led to each component river’s 
‘designation must be conducted to 
determine the extent of the reserved 
water right. | 


vo NATIONAL. “WILDER- 
NESS PRESERVATION | 
SYSTEM. 


Under the Wilderness Act of 
Sept. 3, 1964, 78 Stat. 890, 16 U.S.C. 
$1181 ef seg. (1970), Congress has 


re wilderness areas on lands - 


managed. by interior agencies ; C.Giey 


102 Bee 118 Cong. Rec. 2147-48 (Aug. 8, 
1967). ; 
103 444 Cong. Ree. 28313 (Nov. 26, 1968) ; 
- gee also 114 Cong, Rec. 26594 (Sept. 12, 1968). 


Dandeuce’ Wilderness, ° aioe 


‘National Monument, New Mexico 


(designated Oct.°20,; 1976); Black d. 


Canyon of the Gann son Wilder- 


ness, Black Canyon. of the Gunni- 
son National Monument, Colorado — 


(designated Oct. 20, 1976) ; Medi- © 


cine Lake Wilderness, Medicine | 


- Lake National Wildlife mas 2 
‘Montana | 
21976); Point . Reyes ea eae 


| designated Oct. 


Point Reyes National. Seashore, — 


California (designated Oct. 18, 20, 


1976).- Wilderness area designation 


is undertaken for ‘the purpose of — 


preserving and protecting wilder- 


yess in its natural condition with- 
out permanent improvements or hu- 


man habitation, to fulfill public pur-_ 
poses of recreation, scenic, scientific, 
educational, conservation, and his- 


' toric use.?°* FT conclude that formal- < 


ly. designated wilderness areas re- 





106 The Wilderness Act nn ne | 
gressional statements of purpose for the -Na- 
tional Wilderness Preservation System. Under. 


16 U.S.C, § 1131 (a) (1976), wilderness. areas . | 


are designated for the. purpose of “preserva-_ 
tion and “protection. in. their. natural | condi- 
tion * * * to secure for the American people of 


present -and future generations: the benefits of. 


an enduring resource of -wilderness.”’- Wilder- 
ness is defined by 16 U.S.C. §1181(c) to be 
“an area where the earth and its community of. 


Hfe are untrammeled by man, where man -him- — 


self is a visitor who does not remain,” and is 
further defined to include an area “retaining 
its primeval character and influence, without _ 


permanent improvements or human _habita- ae 


tion * * * [which] has outstanding opportuni- 
ties for solitude or a primitive and unconfined 
type of ‘recreation * * * [and] may also con- 

tain ecological, geological, or other features of 
scientific, educational, scenic, or histerical 


-yalue.” Finalty, 16. U.S.C. §11838(b) (1976) 


provides that “wilderness areas shall be de- 
voted to the publie purposes of recreational, 
scenic, scientific, educational, conserration, 
and historical use.”’ _ 


610° 


t 


; _ confirmed by 16 U.8.C. $1133(a) 


ee ag ete 
ty fad ‘ hak Ye. fate, 


ceive ne maton es neces-.. 


sary to accomplish diese purposes. 


The uses which may be made of | 


“water. reserved, under the purposes 


stated j in the Wilderness Act are re- 


stricted to the maintenance of mini- 
mum: ‘stream flows and lake levels 
Ce Ge. for scenic appreciation and 
primitive water-borne recreation), 


and water required for ecological | 
maintenance (6.925 evapotranspira- 


tion. for natural conmmunities, wild- 


‘life. watering, fire fighting) . ‘Re- 
served water rights may not be 7 


claimed for motor boating or other 


interisive commercial | reereational. 


development, within wilderness 


areas, since such uses are not among ~~ 


the purposes. of wilderness logon 
fea. See’ 16 U.S.C. 8§. 1181 (c), 
1138(c) (1976). Thus, reserved 


water rights in wilderness areas 


Will-not have’ significant impact on 
present or” “futare- downstream ap- 
propriators.: | 3 

~ Two additional provisions of the 


W ilderness - Act deserve discussion. | 


because of their effect on the judi- 
cial. rule of construction unply3 ine 
the. reservation of water upon. the 


Cappaert and New Mexico, supra. 
First, as far as N PS and FWS 


areas are. concerned, it 1s clear that 


-avilderness designations establish 


purposes for the creation of.-the 
reservations; BO. : designation . as 


wilderness does more. than: merely 


authorize. secondary uses. entailing 


no —— ee ae Second, 


105 This readin# of ‘the Wilderness het: is 
(197. 6). 
which. provides. that the: “purposes of this 
chapter are hereby. declared to be. within | and 


“DECISIONS OF THE ‘DEPARTMENT. OF THE INTERIOR” 


“Wildlife - 


Act, I do not’ view ‘the. provision of 
16 USC. $1188 (d) (7) (1976) 2° 
as cundereutting the unplied re- 
‘served water i 
Rather, the provision is intended to 
continue the application. of then- 
existing principles of fedéral-state 
relations in wal 
‘cludes. the- reserved wate or | Fights 


{86° LD. 


£ <4 oege ” 


: cine ios ny. moncliions concern- 
ing identical language in the: Wild 


sad Scenic Rivers. Act and. } National 
Refuge Administration 


doctrine, 


aol ights.’ 


r law; which: in- 


_ doctrine. 

IX, LANDS ADMINISTERED 

. BY THE BUREAU: OF 
RECLAMATION. « 


The Bureau ‘of Roclisiation ad- 


| sree large irtigation. ‘projects 
jn the 17 Western’ States’ ‘and: the 
United States ‘owns the: Jands. upon 
: which the dams, diversion: works 





; supplemental to. the purpdses: for: which na- 
tional forests and units. of the national: parks 


and national wildlife refuge systems: are estab- 
lished * * *.” (Italics added). 

By stating that. Wilderness, hee: purposes 
are “within” existing area purposes; this fore- 
closes any argument that: wilderness. area 


'. designation is subsidiary: to other management 
‘objectives, Cf, United cee Vv; New Mezico, 
supra, 4388 U.S..at. 713-15.. 


creation of federal reservations. See |. 


106 The provision provides : “Nothing in this 
chapter shall constitute an express or implied 


claim or denial on ‘the part of the’ Federal 
government as to femeien from mune water 
... laws, 7 


This igaenawe cena eanaoiAbly ‘be con- 


-strued to prevent reserved water rights. from 
being created by wilderness area designation. 
‘The identical language ‘Was used four years 
later in the 
‘where Congress went on to invoke the reserved 
water rights doctrine. See 16 U.S.C. '§ 1284(b) 
‘and.. (ec). .(1976}..- Rather, by. not. constituting .. 
etther, a.new claim or.a-new denial or.exemp- . 


‘Wild and Scenic. Rivers. Act, 


tion from state water law, I am of the opinion 


that. Congress intended to continue the status 
quo which allows for the creation and asser- - 


tion of reserved water rights :on lands with- 
drawn and reserved under the Wilderness Act. 
See discussion in fn. 99, eis : 


Lan ee 
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Pee oer a poe facilities are 


Jocated.. ‘These projects have been 


constructed - pursuant to the an- 


thority. oranted. by Congress in the — 
Reclamation. Act of 1902, and 


amendatory... cand | - supplementary 


reclamation. laws. 


See. 8. of. the. Petar Act. of - 


| 1902,2 308 provides that 


IN lothing. in this -Act. shall be covistraed 
as affecting. or. intending: to. affect or to in 
— any way. interfere with the laws of any 


State,or. Territory relating, to the control, ., 


‘appropriation; | use; or. ‘ distribution of 


water used i in. irrigation St a and the See- : 


retary of. the. Interior, in carrying out 


the. provisions. of this Act, shall, \pr oceed 


in conformity. with such. laws. 


» "Phis section has-been interpr ted ; 3 
| ‘the: courts’ as requiring the 


United. States to apply, pursuant. to 


state law, for water. rights needed - 
for any. proposed Bureau of Reécla-- 


mation “project. In California WD: 


Unated. States: supra, 488 U.S. at | | 
te 6 the principal reserved water rights 


87 ( % the Court held that. 


Section 8 oR, *, requires. the Suet 4 to 
comply ‘with - state law in the “control, 
appropriation, : use, or 
water’ cae fand] the Reclamation Act 


of -1902_ makes: it abundantly clear that. 


Congress intended ‘to— defer to. the. sub- 


stance, as. well as peu form, Of ‘state . 


water; law. 


~The Catirt pacladed iad stating 


that. “the. Secretary should. follow | 
‘state law in:all respects not directly > 


~ inconsistent....with. these_ [eongres- 
| sional] directives.” J d. at 678. 7 


It is my opinion. that sec. 8-of the 


1902 Reclamation Act clearly’ pro- 





Seer U. S.C. $372 ef seq. (1976). 
108 43 U.S.C. § 383 $1048). | 


distr ibution of 


hibits fie: peor of idamaton- 


from claiming any. reser ved: water 


rights for any reclamation project _ 
unless the terms of any. project au- 
_thorization subsequent to 1902 can — 
fairly be read to provide for a reser-_ 
vation of water. 108 7 know of none, 
but have not reviewed the multitude 
of post-1902 
sufficient detail to Say. with absolute 
| confidence that none Ww ere intended. 


pas APPROPRIATION. 


reclamation laws. in 


OF 
WATER: RIGHTS: BY 


THE UNITED STATES 
ON £EANDS ADMIN- 


ISTERED BY THE BU- 

 REAU OF LAND MAN- 

_ AGEMENT, BUREAU OF 

_ RECLAMATION, NA- 

. TIONAL’-PARK SERV- 

ICE AND: “FISH AND 
WILDLIFE SER VICk 


“ging completed the: review of 


the agencies of this Department may 
A IT now return to build on the 


| ‘disoncsiow. set forth i in parts IT ancl 
TB above, concerning the acquisi-_ 

tion of non-reserved water rights by 
agencies of a Department. : | 


20 See also 32 “Lp. ‘254 (1903), holding 


that a proposed: withdrawal of lands and. 
_ waters in contemplation of a federal recilama- 
tion project would be ineffective to reserve 


waters because sec. 8 of the Reclamation Act 
generally requires reclamation project water 


rights to be obtained in accordance with state” 


law. Broader statements in that opinion con-"" 
cerning the general authority of the United 
States to reserve waters to carry out purposes 
of federal reservations are plainly inconsistent 
with subsequent decisions of the Supreme 


Court, and are therefore overruled to. the ex- 
- tent inconsistent with. this opinion. 


: 612... 


ihe ‘BLAC WN on-Reserved. Water. 


3 Rights 


Throughout the history of this : 


Ration; ‘the public lands and. the re- 
‘gources:thereon have generally been 


administered for ultimate disposi-— 


tion as-Congress has determined. to 


- be inthe national interest. Congress _ 
has. ‘generally’ provided that the 


-beneficia aries of the land grants— 
- -such-‘as. miners, homesteaders, rail- 
~ voads—would themselves — acquire 
the water rights needed to develop 


‘the Tands granted and the resources 


thereon pursuant..to state law.12 
The United...States hag never 
claimed . water rights for 
ultimate | Poac aes of disposed 
public, domain Jands {except in 


the limited . situations where Con-. 


gress has" specifically provided for 
the reservation of water such as in 
springs and water holes for use on 


adjoining tracts of public and pri- — 
_ Inay simply make the water in a particu- 


vate lands). . | . 
_ .. Congress. has In other: instances, 

however, provided that public do- 
main lands will be retained by the 


United States and managed for the 
The Taylor - 


-States.in unappropriated .non-uavigable 


particular purposes.. 


Grazing Act, supra, and FLPMA, 


supra, are the major statutes pro- | 


~ viding for such retention of lands 
and providing for multiple-use, 
sustained yield. management of the 
2. public domain. While, as I dis- 


.. cussed. earlier, these acts do not 
| ‘ereate reserved water rights in the 
United States, the management 


_ programs mandated in these acts 
require the appropriation of water 


9 See, €.g., Desert Land Act, supra, pp. 566— 
O71 U.S. vy. New Mexico, supra, at 702, fin. 5. 


DECISIONS OF: THE DEPARTMENT OF THE INTERIOR 


opinion, Solicitor - ‘Wh 3 
that. this inherent; power of .the 
United States had ‘been. exercised 


‘these: 


(86 LD. 


| by ae United. States i in. i eder to as- 
gure the success of the programs 


and carry out the objectives: estab- 


‘lished by Congress. ‘: 


_ My predecessors have: held that 
the BLM has the right to make use | 


of unappropriated ‘water on the 
public domain to ‘fulfill these man- 
agement objectives’ without’ being 
_ limited by the substantive contours _ 

of appropriation as ‘defined in the 


various state water. laws. In 1950 
hite found 





under the Taylor. Graging. Act! 212 


He observed: 


‘AS the owner of isiappeopelated: non 
~ navigable water on the public domain, 


the United States may éxercise all. pow- _ 
ers of. ownership .over .such water... It 
may withdraw such water generally from 


_ private appropriation, as was done in the 
case of springs and water holes by the 


Bxecutive order of ‘April 17, 1926, or it 


lar case unavailable for private appro- 


' priation through taking it. and using it. 
No specific form of reservation of water 


is required, Of course, before an officer 
of the United States ean effectively act 
to exercise the ownership: of the United 


water on public land, he must ‘have the 
proper authority to do so. In section 2 


of the Taylor Grazing Act. (43 U.S.C., 


1946 ed., sec. 3152), the Secretary of the 
Interior has been directed to ‘make pro- © 
vision for the. protection, administration, 


‘regulation, and improvement” of grazing 


districts, and to “do any and all things 
necessary to accomplish the ‘purposes of 


' this.Act and to insure the objects: of such 


grazing districts, . “namely, to regulate 
their oceupancy. and use, to preserve ne 


“14 Bolicitor’s Opinton, “M_83969 (Nov. ce 
1950), ““Compliance by the Department with 
State Laws Concerning Water Rights.” | | 

b243 U.S.C. § 315a et seg. (1976). 
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= and’ its: resolirces from Gemccas 
r unnecessary: injury, to provide for the: 
east 18e, improvement, and develop- 


ment of the range *.* *” [italics added]. 
Section 10 of the act, as amended (43 


U.8:C., 1946 ed: sec. 3151), provides that _ 
95 percent of the:money received under 
the act: shall be: available, when appro-’ 
priated: by: Congress, for: expenditure ‘by 
the Seeretary. of: the Interior “for the 
- construction, purchase, - or maintenance: | 
of range‘improvements. ” Yn addition, sec- - 
tion 4° of ‘the Taylor: Grazing Act (48° 
—ULB.C., 1946 ed, sec. 815¢) specifically 
‘provides: that reservoirs and other im-— 


provements: necessary to the care’ and 


management of livestock for which graz- 
ing permits have been issued may be con-— 
structed: on: pabli¢e lands within grazing 
districts - uiider™ pee issued: by’ the 


Secretary. 


¥t is my opinion’: ‘that ee Stseatory 
provisions give the Secretary of the In-. 


‘terior broad authority to develop the un- 
appropriated non-navigable . waters “on 


the . public domain within. grazing dis- 
triets: and : to make such waters avail- 
able for use by the public for ‘gtock- 
watering. purposes. In the. exercise of. this | 
- authority, it is not necessary that the 
Secretary make a formal reservation of 
it is: sufficient that he ( or his 


the water; 
authorized representative) exercise such 
domain and control over the water as to 


indicate that it is being reserved for 


public use and is being withdrawn : from 
private’ appropriation.. 3 


I am of the opinion that Soliai- 
tor’ White’s comments concerning’ 
“ownership” of the unappropriated | 


water on the public: domain are 


overly’ broad and irrelevant to the — 


right of the United States to make 


use of such water, and I disavow 
them'to the extent inconsistent with — 

_ this opinion. As is the case of “own- 

ership” of wild animals, concepts of — 


: ment system - for 


OF LAN D. MANAGEMENT 
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“ownership” - of unappropriated. 


waters are not determinative. in 
) federal-state 


| reserved water tights... See Hughes. 


relations « 


Vv. Oklahoma, Ss. Ct. Nov 77=1489. 
(Apr. 24,1979) 48 What matters is- 


that. Congress, with few ‘exceptions, a 
has not: authorized Interior agencies: 
to transform any inchoate. federal _ 


“ownership” of. ‘unappropriated' 

waters into a federal water manage-" 
‘private water - 
rights competing — with .gtate-sys-) 
tems, but rather has directed pri- | 


vate parties to. seek water. -wnder: 


state law. See pp. 565=571, SUPTAL 
However; I agree with and: reaffirm, 


Solicitor White’s' conclusion that by 
congressional] directives to adminis-. 
ter federal lands for particular: | 
management objectives, 


Interior 
agencies have the right to. appro- 


priate and make beneficial use of 
_unappropriated water.on the. vari-. 
ous federal lands for congression-— 


ally authorized ‘management, -Pro-..” 
grams, | 


‘Solicitor White’ S Puther conclu-. _ 


sion that mere exercise of. “domin- 
ion and control over the water” on 
the public. domain by’ the United 


States causes the water to. be. “ree 


served for public use,” and “with- . 
drawn from private appropria- - 
tion, 3 without further action, 3 is in~ | 


113° That is, weiter rights: in. the avid West 
are generally considered “usufructuary ;”” t.¢., 
based on a right to use water rather than: 
“ownership” of the corpus df the water. See 


generally R. EL Clark and C. O: Martz, 


“Classes of Water and Character of Water 
Rights and Uses,” in R. FE. ark: rr Waters 


and Water Rights, 53:2. (1967). 


in™ “non- 


Gi4- 


| consistent ih: “my. ‘conclusion: 7 | 
reached earlier concerning the need - 
to comply with state law to the 
greatest: practicable: extent, and Tr 


7 pnereny overrule it. 


In. 1976, Congress passed the Fed- 
eral Land Policy and Management 


Act. which reversed the historic 


policy of favoring general disposal 
of the publie lands, and directed. 
that, in general, they be retained in . 
federal ownership and managed for 
the Various resource uses and values _ 
they have. Sec. 102 of FLPMA, 43 
U.S.C. $1701- (1976), summarizes: 


this management philosophy: 


(a) The Congress declares that it is 
the policy of the United States that— | 
1) the. public lands be retained in 


Federal ownership, unless as a result of - 
| the land use planning procedure provided | 

_ for in this Act, it is determined that dis-_ 
posal. of a particular parcel will serve . 


the national interest 5 





etl 


m4 Bee part III B. ig supre. ais me Solici- : 
tor’s ‘Opinions also’ deserve mention. They — 
- were 55 ID. 371; 55 I.D..378 (1935), issued 


shortly after the Supreme Court’s decision in 
. California Oregon Power Co., supra, and ten 

years before the United States took the posi- 
tion before: the Supreme Court in Nebraska 
 v. Wyoming, supra, that the Federal Govern- 
ment retained title to all unappropriated non- 


_ . navigable water on-the public domain. In the - 
first, Solicitor Margold . suggested that appli- — 


cation might be made to the state for certain 
water rights. in flowing.streams subject to ap- 
propriation and. diversion above or below a 
_ federal reservation, to afford “greater secu- 


rity” to the federal right,-and to allow these | 
rights to be incorporated, into the state sys- 


tem: 55° ED. at ‘375, 378. In the second 

opinion, the Solicitor held ‘that the United 
‘States must apply to the state to obtain rights 
to use underground water made availiable by 
wells drilled on ‘unreserved, public domain 
lands. Read together with. Solicitor White's 
1950 opinion, (which does not mention the 


earlier opinions), they illustrate the uncer- 
. tainty that has abounded:in this area of law. 
-T-overrule ‘each of them insofar as they are 
inconsistent with the conclusions a in 


this opinion, | 
6 43 U.8.C. 8 1701 et eee (1976). 


DECISIONS - oe THE DEPARTMENT oF ‘THE TYTERIOR: 


by law ; ; 


environmental,. 
water r resource, and archeological values ; . 

_. that, where appropriate, “will preserve 
_ and protect certain public lands in their 
‘natural condition ; that-will provide food: 
and habitat for fish and ‘wildlife and:do-. | 


a ME86 LD. 
(2) the. uaHional: dnteract will 1 be best : 

realized if the public lands and their re- | 

sources are periodically and systematic- 


ally inventoried and. their. present | and 
future use is “projected. through. a. Jang 


use. planning process coordinated, with 
other Federal and. d State planning effor ts; rs 


Po a oe ., ee AL 


(2) eoiils and ~ objectives” ‘be’ “estab- 


lished: by law as guidelines: ‘for: public: | 


land-use planning, and. that.management 


_ be on. the basis of multipie-use, and-sus-: 


tained yield. unless otherwise: smpecified. 

(8) the publie lands be s managed ir ‘ay 
manner that. will protect thé: qualityof 
scientific, scenic, historical, :: :ecological, . 
air. and atmospheric, 


mestic animals; and that will. provide. for 
outdoor recreation and buman.cecupancy, 


“and use 5 


on dye 


ee 8 eS Eee ae sg 
(11) regulations and plan’ ‘for’ ‘the ‘pio- 
tection of public land areas of- ‘eritical 
environmental. concern be ‘Promptly ‘de- 


veloped ; 


(12) the public lands be’ managed in a 
manner which reflects the Nation’ 8 ‘need 
for domestic sources of: minérais, “food, 
timber and fiber. _ 

As part of the management ‘at ‘the 


public domain lands for multiple 
- use, water is of necessity required to 


carry out the congressional mandate 
expressed in FLPMA. ‘and: other 


laws. As I have noted, part of that 
mandate In FLPMA jis ‘a mainte- | 


nance of the status guo ante in’ the 
relationship between the’ states and 
the Federal Government ‘on water. 
Sec. 701(g), note to- 43 - US.C. 


$1701. The status quo is a recogni - 
tion of ge laws and’ practices, 
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tinned’ appropriation re ‘unappro- 
priated-rionnavigable waters on the” 
publie- domain: “by” private persons” 
pursuant to-state law, as authorized 
by the: Desert: Land Act, (b) the 
right ofthe. United, States to use_ 
unappropriated: water for the con-: 
gressionally- recognized and man- - 
forth inv 
legislation: providing for the man-~ 
agement-of the public domain, and. 
(c) ..application’.by the - United. 


dated” purposes © set 


Statesto secure water rights pur- 


suant to-state Jaw for: these. pur- 
Prior. to. “FLPMA, these _. 


poses, 
purposes,: were. as Solicitor White 


discussed, primarily those expressed » 
in the’ ‘Taylor Grazing Act and re- ; 
— lated-laws. It is my opinion that in’ 
| ; Congress authorized the 


FLPMA 
United: States to appropriate unap- 





propriated, water available on the. 
public-domain as of Oct. 21, 1976, to: 
meet: the new. management apice: ne 
tives di¢tated-in the Act. Two ve | 


cific examples follow: : 


ges: as. recreational camp- 


and: livestock grazing. 


-Unappropriated water which is 
needed ‘by. the BLM to carry out. 
Congress management directives in 
FLPMA, the Taylor Grazing Act, 
the O&C Act,;-and other statutes . 
which I have: determined in this. 
opinion do not create reserved water 


rights may be’ appropriated. by the 
BLM: in. accordance with this opin- 


ion. ‘These purposes are diverse and — 


found 3 in eres statutes, and need 


not be repeated here. 


2, Instveam flows and. other non 
_ consumpte VE USES. 


FLPMA requires: BEM ‘to 


manage the public domain lands’for 
| “multiple use” and dictates ‘that’ the 
_ land-use plans to be developed | for 
_ the public lands include provisions 


for-the protection and enhancement 
of such things as fish and wildlife 


resources and scenic: values:11¢ | tf: 
Congress management: directives — 


are to be effectively. carried:-out, — 
water is required. for human«and 


fish and wildlife consumption — at 


such places as recreation areas, ‘con- 


cession operations, wildlife water- eo 
ing and feeding areas, and. for non- | 


consumptive uses to maintain. such 


things as fish and. wildlife habitats, 


scehic values, and areas. of critical 
environmental concern:. ~ |) 


By Bureau. of Reclamation’ 


All water needed by the. Bureau 


oof Reclamation to o erate and main- | 
a Water for such consumptive | P 


tam its reclamation projects: must, 


., by express con ressional enactment, 
grounds, timber production, : . ‘ | 


be acquired pursuant tor state .o 





16 See, €.9-, sec. 102(a) (8)... “of: ‘FLPMA, : 


which refers to ‘mhanagement. with . eonsidera-. 


tion given to “fish and wildlife habitat,” land 
in. its “natural condition,” ..and “outdoor - 
recreation :” 43 U.S.C. g 1701 (a) (8) (1976) 5. 


see. 103, which defines “areas of. critical en-— 


vironmental concern,” “multiple use” and: 
“principal and major uses,” with reference to, 


among other things, fish and wildlife, recrea- 


tion and natural scenie and scientific. values ae 
43 U.S.C. § 1702(a), (e),. (I). (1976) ; 3; and 
“rehabilitation, protection and. improvements” 


including “water development. and fish,. and an 


wildlife enhancement ; 7) 43 U.S.C, § 1752 (b)" 
As ee: ; - 


: G16 


_ ‘unless Clcgianl has provided other ; 
: wise, 43 U.S. C;. § 383 (1976), Cait a 
fornia wv. Uiniien: es 438 ee : 


7 645 (1978). 


©. a of Water ons 


Lands Administered. by the 
“~ National Park Service — 


gressionally authorized function for 


National Park System areas. These . 


congressionally authorized uses in- 


clude consumptive and. noncon-. 
- gumptive water uses actually used: 
- 1. to conserve the scenery, natural 


and historic objects, and wildlife 
and to provide for public enjoyment 
of the same in National Park Sys- 


tem areas, as authorized by 16 
U.S.C. § 1 (1970) (eg. uses outlined 


in Part V above} ; : 

9. in concession operations pro- 
viding for public use and.enjoyment 
of ‘National Park System areas, as 
authorized by 16 U. S.C. Se 3, ‘ 
30 Apts 5 

. in the construction and mainte- 
nance of rights-of-ways in National 
Park System areas, as authorized by 
16 U.S.C. § 5 (1970) 5 


. 4,-m ‘construction and mainte-- 
nance of airports in National Park. 
“System areas, as authorized by 16 


U.S.C. § 7a (1970); 


5. in the construction and mainte- 


nance of roads and trails in Na-— 
tional Park System areas, as au-. 
thorized a 16 vee 8 Eel 


and | 
6. in carrying aie various. mince 
laneous authorities, ¢.g., 16 U.S.C. 


§§ ta-2, 16 and 17}-2 (1970), and. 


the ee legislation for indi- 
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“Iso LD. 


widual areas of the ‘National Parks 


System. | wg 

D. Appropriation Of: Water ‘on 

—. Lands: Administered: By? ig 
fish and Wildlife Service ~ 


The Fish and Wildlife ’ ‘Séivice: 3 
Pee ke a aa oe may appropriate water to fulfill any 

_ The National Park Service may. 
appr opriate water to fulfill any con- 


congressionally | authorized’ tise of 


National Wildlife Refuge. ‘System i 


areas and other areas uhder FWS* 
jurisdiction. ‘The corigressionally 
authorized uses include consumptive ~ 
and’ non- consumptive 1 uses" ae a 
used : , ie _— 
1. % conserve fish and wildlite: = 
and their habitat, as authorized by ~~ 


(16 U.S. g 668dd (1970) ‘and indi- ~ 
vidual statutes, executive ordérs, — 


etc., establishing wildlife. réfages, 
game ranges, bird | preserves, ‘ete. 
( C.9., uses outlined in ne a | 
above) ; 

2. to provide sable snbinineda- 
tion and recreational use of the Na-: 
tional Wildlife Refuge System, ‘as 
authorized by 16 U.S.C. §§ 460k, 
460k-1, 668dd(b) (1), g6sdd(d) () 
(1970) ; ae 

3. in construction ane mainte- 
nance of easements, as authorized by 
16 U.S.C. § 668dd (d) (2) (1970) ; 

4. in managing timber, range, 
agricultural crops, and animals, as 
authorized by 16 US: C. $ 7152(b) 


| (1970) ; and. 


“17T do not believe. that the seoeeon of 16 
U.S.C. -§ 668dd (1) (1970), “[nJothing in this 
Act. ‘shall constitute an express or implied . 
claim or denial on the part of ‘the Federal 


- Government as to exemption from State water 
Jaws," In any way prohibits the ‘acquisition — 
- Of.. appropriative-. 


water rights. for. NWRS 
areas. By not constituting ao claim or denial | 
to exemption from state water law, this’ Act 
preserves the status. ane See notes .99,°106,- — 


. oupr a. 
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Be in carrying > cut LN gaat Wild- 


life Refuge System uses established. 
in an individual System compo- 


mene enabling legislation. 


This Department’s most exten- : 
sive experience with the recordation 


and adjudication of its water rights _ 
has been in Colorado Water Divi- 


sions 4, & and 6 (see footnote 193. 


CONCLUSION 


‘ine ‘this opinion, my staf ‘aa I 


have engaged in a review of the law 
reserved and - non- 
reserved water rights. which may be 


relating . to. 


claimed by the. important land 


management agencies of this De-— 
‘partment. The basic. legal frame- - 
work for the assertion of such rights 


is in some cases clearly established 


and in other cases not. When faced. 


with the latter, we have been forced 
to reach conclusions which represent 


our best judgment about what Con- 
_ gress has intended in light of ap- 
| plicable judicial guidance, lar gely 


in dicta. 


Having issued this opinion, the 
soa remaining issues in this © 
sensitive area will bes in the applica- | 
tion of individual laws, regulations, 
and other executive actions to spe- 


cific. factual circumstances. .The 


| principal problem facing:agencies in 


this context is the task of proceed- 
ing as rapidly as funds will permit 
with an inventory of present water 
uses and needs. This information 


will enable this office (in consulta- 
tion with the Justice Department as. 
| required where litigation has been 

filed) to determine what steps are. 
required in each case to establish | 
for the record our entitlement to a 

firm water supply for our identified 


uses and needs, 
306-919—1980-——-5 , 


- ment’s | 
promptly to quantify their re- 


footnote 33; footnote 60; foobnets 
88; pp. 600-601 supra). ‘The result 
of these proceedings to date has 
been the granting of most (but not 
all) of interior agency claims; how-. 
ever, this has not resulted in dis- 
placement of private rights to any 
degree. In reviewing these cases, 
Dean. Trelease has recently agreed 


that no state or private water user _ 
has shown that the United States — 
has destroyed a private right by the 
assertion of a reserved water right | 


and went so far as to suggest that. 


the approved claims are minimal — 
compared. to the total flow of the 
_ five rivers.4* While this result may 
not always obtain, we think it may. 
be typical. . | 


Once reserved rights are ante #5 


fied, we fully expect that future 


water rights claims for agencies of 
this ‘Department will io based. 
largely on appropriation of unap- 

propriated water to meet existing — 


and future congressional directives 


regarding land management. Such 
appropriations do not threaten 

water rights previously established 
under state law. Thus if the Depart- 
agencies can proceed — 


served rights, there is ample room. 


et: Trelease, “Federal Reserved Ww ater’ Rights Rs 


Since PLLRC,” 54. Denver ‘UL. J: 473, 487-92 


(1977) ; See: also Corker, “A Real. Live Prob- 
lem or Two for the Waning Energies of Frank 
i ‘Trelease,” 54 Denver L. J. 499, 504 ee 
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to oncees oreater enone andl less 
antagonism between the states and . 


the Feder al Government over these 
issues.. 


This opinion was Sronared’ wit: 
the, assistance of John D. Leshy, | 


Associate Solicitor for Energy and 
Regources; Gary Fisher, Special 
Assistant to the Associate Solicitor 
for Energy ‘and Resources; James 
D. Webb, Associate Solicitor for 


a Conservation and Wildlife; Tom > 


Lundquist, Sharon Allender, and 
Wilham Garner, attorneys in the 
Division of Conservation and 
Wildlife; John Little, Jr., Regional 
Solicitor Denver; ‘Reid Neilson, 
Regional Solicitor—Salt ‘Lake 
City; . Charles Renda, — “Regional 
Solicitor — Sacramento; J ames 
Turner, Office of the Regional So- 
licitor—Sacramento; : Jean Low- 
man, Reg ional Solicitor—Port- 


land; Milan ‘Swan, Office of the 


Field | Solicitor—Phoenix; and 
Steve Weatherspoon, 


Division. 


Lo KRULIvzZ, 
8 olicitor. . 


APPEAL OF OUZINKIE NATIVE Bo 


~ CORP." 
4 ANCAB 3 


Decided October 31, 7 WI 


| i. Appeal from the Decision of the Bureau 
of Land Management neon 42 
| FR 62976 Mee. iad 1977). 


7 im Not in chronological order. set 


formerly. 
with the Division of Energy and © 
| Resources, while he was in that | 


Oz ‘Schultheis, 


Revetied in part, affirmed in part, 


1B Alaska Native Claims Settlement 
Act: Conveyaneces: Valid Existing 
Rights | 

All lands leased prior to Dec. 18, 1971, 


- pursuant to open-to-entry leases which 
are valid on their face must be excluded 


from conveyances to Native corporations. 


2, Alaska Native Claims Settlement 
Act; Alaska Native Claims Appeal 
Board: Appeals: Jurisdiction 

Neither the Board nor the BLM is the 
appr opriate forum i in which to adjudicate 


the | validity. of third-party interests 
created by the State of Alaska. 


°; Alaska Native Claims Sattleniont. 


Act: Alaska Native Claims Appeal 
Board: Administrative Procedure: 
Decisions _— 


The Board is bound by statements of Sec- 


retarial policy contained in Secretarial 
Orders published in the Federal Register. 


4, Alaska Native Claims Settlement 
Act: Conveyances: Valid Existing, 


Rights 


The: date upon. which. parties to an open- 
to- entry ‘lease. acknowledge their signing 


_ of the lease does ‘not effect the facial. 
validity of the lease instrument, even 


though the acknowledgment date is sub- 
sequent to the effective date of ANCSA. 


APPEARANCES: David Wolf, Esq, 
and Robert H. Hume, I r., Esq. Keane, 
Harper, Pearlman & Copeland, on. he- 


half of Ouzinkie Native Corp. ; Bruce | 
Esq, ‘Office of. “the: 
Regional. Solicitor, on behalf of the 


Bureau ¢ of Land Management. 


| ciate I.D.. 


618} oe. 


|“. «APPEAL ‘OF “OUZINKIB. NATIVE CORP: 


619 - 


October 31, 1979 


OPINION BY. ALASKA" 
NATI VE CLAIMS. APPEAL 
BOAKD — 


SUMMARY OF APPEAL. 


| The Bureau. of Land Management 


(hereinafter BLM), on Dec. 9, 1977, 


issued the above-referenced. aeeeon 

to issue conveyance of lands to Ou- 
_zinkie Native Corp. (hereinafter 
‘Ouzinkie). The conveyance pro- 
posed in the decision included lands 


previously tentatively approved by - 
the BLM for conveyance. to the 


State of Alaska (hereinafter State). 


"The proposed conveyance to Ouzin-. - 


__kie was specified subject to certain 


“third-party interests, if valid, cre-_ 
ated and identified by the State of. 
- Alaska.” These interestsincluded 11 


; -open-to- entry leases, each approxi- 
mately 5 acres in size. Appellant 
‘Ouzinkie Native Corp. appealed the 


validity of 7 of the 11 open-to-entry _ 
leases. Ouzinkie asked the Board to” 
-order the BLM to convey to Ouzin- 
kie the lands covered by the seven. 


disputed open-to-entry leases, and 


asked that the decision to issue con- 
veyance (DIC) contain no y reference 


‘to the. seven leases, 


Board j is whether the lands covered 
‘by any or all of the contested open- 


to-entry leases should be excluded 
from the conveyance or. whether, as 


‘stated by the BLM, the conveyance 


to Ouzinkie: shall inelide: all such — 
lands but be made “subject to” the 
a: leases, “if valid.” A preliminary is-_ 


sue is. whether. and to what. extent 


the Board. or the BLM i is to aan 


cate ‘the validity of the. open-to- 

| entry. leases, and whether the leases, _ 
third-party interests created by the 
State, existed prior to Dee. 18, lg. 


JU RISDICTION 


“The Alaska Native Claims. ae 
peal Board, pursuant to delegation 
of authority to administer the Alas- 
ka Native Claims Settlement Act, 
85 Stat. 688, as amended, 43 U.S. C. ; 


‘§§ 1601-1628 (1976 and Supp. I 


1977) (hereinafter ANCSA), and | 
the implementing regulations in 43 _ 
CFR Part 2650 and 43 CFR Part 4, _ 

Subpart J, hereby makes the fol- 


| lowing findings, conclusions ee de- 


cision. oe 
- PROCEDURAL | 
BACKGROUND ae 

On Dec. 22, 1961, the State 
filed general purposes Selection ap- — 


plications for lands near the Native 
Village of Ouzinkie. On Apr. 24, 


1964, decisions to tentatively ap- 


prove were issued for certain lands . 
within T. 26 S., R. 20 W., Seward 
meridian, and in 1970 numerous - 


, open-to- entry leases for tracts with- 
The primary issue eres the 


in the subject lands were issued by 
the State. On Dec. 18, 1971, § 11 of © 
ANCSA withdrew the lands sur- — 
rounding the Village of Ouzinkie, 


including the lands in the preceed- 
“ing State selections, for. Native selec- 
tion. On Sept. 24, 1974, -Ouzinkie 


filed village eae application . 
AA-6688-—A for lands located near 


_ the village, including Jands. within 


the prior State selections. 
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On Dee. 13, 1977, the BLM, issued. 
the’ above: referenced decision: to. ‘is: 


sue conveyance of lands to Ouzinkie. 
Certain: specified lands, which had 


been: State selécted ‘and: tentatively | 


approved..in. part, were found to 


have been properly selected under | 


village. selection: application . AA- 
6688-A. Accordingly, the tentative 
approvals previously given for con- 
 veyance of lands to the State were 
rescinded i In, part, and the underly- 
ing State selection applications aC- 
cordingly re) jected i in part. .. 
_Inits decision to issue conveyance, 
the BLM. found that. the ani 
lands 


Do not include - any arr entry per: 
fected under or being maintained in com- 


pliance with laws leading to acquisition | 


of title. . . 

In view of the foregoing, the surface 
estate of the above-described lands * * * 
is considered proper for acquisition by 
QOuzinkie Native Corp. and is hereby ap- 
proved for conveyance pursuant to sec- 


tion 14(a) of the Alaska. Native Claims . 


Settlement Act. 
Continuing, the BLM provided: 


The grant of the above-described land. 


shall be subject to: . 
* 4 * ee 


-3. The following third-party interests, - 


if valid, created and identified by the 
State of Alaska as: provided by section 
14(g) of the Alaska Native Claims Set- 
tlement Act * * *: | 

(a) Open-to-entry ibaa each approxi- 


mately 5 acres in size, located in T,265., . 


R. 20 W., Seward Meridian: 


. ADL 52675 * * 
_ ADL 52676 * 
« ADL 52677 * 
. ADL 52678 * 
. ADL 52679 * 
. ADL 52680.* 
. ADL 52681 * 


i: 


ee # * 


t+ oe & % 


at ddvdae 


DECISION 3° ‘OF THE’ DEPARTMENT oe onaE” ENC ERIOR 


[86 UD.' 


8 ADL 52682 * * 

9, ADL. 52683! *.* 
10. ADL ‘52712 * * 
11. ADL 52722 * * 

On Jan. 11, 1978, Ouzinkie filed 
its Notice-of Appeal from the above- 
referenced decision of the BLM. In 
its Statement of Reasons, Ouzinkie 2 
challenged the validity of 7 of tlie 
11 open-to-entry leases listed by the 
BLM in the above-referenced DIC. 
One lease, ADL 52722, was al- 
legedly terminated Nov. 16, 1972, 
for failure of the lessee to pay the 
annual lease payments for 1971 and 
1972, but: reinstated in 1973 upon 
payment of the past due payment. 


ss eis 


In ‘support of said allegations, 


Ouzinkie submitted copies of 8 let- 
ters written by the State of Alaska 
2 the lessee under ADL 52722. The 
8 letters constituted, respectively, — 
(1) a notice of default, (2) a notice 
that the lease had bebe terminated, 


and (3) an offer to reinstate the 


lease. Ouzinkie claims that the sub- 


Boe reinstatement was the un-— 


authorized and unlawful creation of 


a new third-party interest by the 


State subsequent to Dec. 18, 1971, an 
act specifically forbidden by § 11 (a) 
of ANCSA,. 

The 6 other leases sntetea by 
Ouzinkie ‘are alleged not to have 
existed as of Dec. 18, 1971. Open-. 
to-entry leases’ ADL 52675, ADL 
52676, ADL 52680, and ADL 52681 
were aileved to have been executed 
by the State after Dec. 18, 1971. 
Leases ADL 52678 and ADL 52679 
were alleged to have been signed 
both by the State and by each of the 
respective lessees subsequent to Dec. 
18, 1971. Ouzinkie claimed that the 
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‘execution - of. ihe isdeed by one or 


both parties after Dec. 18, 1971, 
- constituted the anautlionwed and 
unlawful: creation of new third- 


party interests by the State sub-— 


sequent to Dec. 18, 1971; acts 


‘specifically foreclosed by $11 (a) of 


ANCSA. | 

Prior to Oise S: filing of its 
Notice of Appeal, the Secretary of 
the Interior issued Secretarial 


Order No. 3016, 85 I.D. 1 (1977), 
| which: declared:that.State of Alaska 
open-to-entry leases, including the 
Jessee’s statutory option to purchase 


the lands so leased, were valid exist- 
ing rights. protected pursuant to 
§ 14(g) of ANCSA. The Secretary 
a concluded that conveyances 
to Native corporations | should be 
‘issued subject to such open-to-entry 
— Jeases, and that the purchase option 
could subsequently be exercised. 
. This Board was subsequently noti- 
fied that the Secretary of the Inte- 
rior had decided to reconsider 
Order No. 3016. Pending. recon- 
sideration; the Board suspended 
further action in‘ this appeal. 
On Nov. 20,:1978, the Secretary 
of the Interior issued Order No. 
3029, 43 FR 55287. (Nov. 27, 1978). 


Order No. 3029 (hereinafter Order) - 


reaffirmed the Secretary’ s position 
in Order 


Alaska’s open-to- -entry lease pro- 


‘oram were valid existing | rights : 


within the meaning of ANCSA. 
- Revising ‘his earlier: position that 
| conveyances of land wnder: ANGSA 
should be issued subject to pre- 


No. 3016 that. rights 
- created - pursuant. to the State of 


621 


ue ined Ofento- entry leases, 


_the Secretary declared that land. 
covered by such leases should be — 


excluded from conveyances _ to 
Native corporations. 
On Dec. 4, 1978, the Board termi- 


| nated. the ‘suspension of action. in 
this appeal and directed all parties 
to file, within thirty (30): days from — 
receipt of its Order, any further 
‘briefing. Ouzinkie thereupon filed 
-its Statement of Interest Affected — 
and Statement of Reasons, to which 


BLM replied, .Ouzinkie’s Statement 


of Reasons was accompanied by the | 


signature pages to the 6 leases al- 


leged not to have been executed 


prior-to Dec. 18, 1971, and by copies: 


-of the 3 letters of ie State to the 


holder of the seventh contested. lease: 
re garding termination - and - ‘rein- 


_ statement of his lease. Pursuant to 
a subsequent order of the Board, 
Ouzinkie filed complete copies of 


the 7 contested. leases. On Aug. 6, 
1979, the ‘Board ordered further: 


briefing. In response to said Order,. 
briefs were filed by Ouzinkio, BLM, 
: and the-State.. 


"DECISION | 
Gases has: requested that che 


Board (1) adjudicate the contested 


open-to-entry leases, (2) find those 


leases invalid, and (3) include the 


land covered. ‘thereby within the 
lands to be conveyed to Ouzinkie. 
[1, 2] Order No. 3029 mandated 


| that lands tentatively approved for 


conveyance to the State of Alaska 


and leased by the State: pursuant. to 
| ts open: -to- o-eritty ‘lease | oe 


mine whether third party 
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prior to Dee. 18, 1971, be eectied 
from conveyances to N ative corpo- 


| rations. "The Order also stated ‘that. 


the Department is not to adjudicate 
the validity of such leases: — 
_ Neither the Department’s regulations nor 


ANSCA require the Department to deter- 
interests 


created. by the State are valid under the 


2, applicable: State law and regulations. The 
Department is not an appropriate forum ~ 


.to adjudicate these interests. If the State 


.ereated interest is valid on its face it 
‘Should be deemed valid for purposes of 


the conveyance document. - 


«BI The Board is bound by state- 
‘ments of ‘Secretarial policy con- 
tained in Secretary’ s Orders pub- 
lished in the Federal Register. Ap- 
peal of State of Alaska, 8 ANCAB 
129, 136, 86 ID. 45, 49 (1979) [VLS 


78-43]. Thus, where an open-to- 


entry lease was issued prior to 


Dec. 18, 1971, and is valid on its 
face, the land covered thereby is to - 


be excluded from the lands conveyed 
toa Native corporation. — | 
With regard 
lease ADL 52722, there is nothing 
on the. face of ane lease. instrument 
indicating that the lease was in fact 
terminated and then reinstated. The 
only evidence of such actions before 


_ the Board is.in the form of copies 
_- of 3 letters, none of which constitute 


part of the lease instrument. Con- 


_sequently, the Board may not con-= 


sider the 3 letters in determining the 
validity of the lease. Examination 
_- of the lease instrument reveals noth- 
_ ing that would render the lease in- 
valid. Thus, the lease is valid on its 
- . face:and, in accordance with Order 


No, 3029, is deemed. valid for pur-- 
of the lease, even though the ac- 


poses of the conveyance document. 


DECISIONS: OF: THE DEPARTMENT OF THE INTERIOR 


to open- -t0- entry | 


Clinic Building Corp., 
1296, 1801 (Alaska 1972), Without 
acknowledgment, a lease is complete, 


[86 LD. 


“With regard to the 6 other con- 
tested leases, Ouzinkie alleges that 
each of the lease instruments was 
signed by one or both of the parties 


_ after December 1971. The dates a 
noted by Ouzinkie, however, do not 


purport to be the dates upon which 
the leases were signed. Rather, they 


are the dates upon which the parties 


acknowledged their prior signing 
of the leases. , 

The language of each lease indi- 
cates that it was executed on Sept. _ 
28, 1970. Each of the 6 leases was by 
7 terms “made and entered into 
this 28th day of September, 1970.” 
Each Jease provided that the lessor 
“does hereby Tet and demise to the 
Lessee, and the Lessee * * * does 


hereby take from the Lessor” the 


particular tract of land specified 
therein. The specified term of each 
lease was 5 years, running from 


Sept. 28, 1970, through Sept. 27, 


19°75, aad each ea was renewable 
for an additional 5-year term. 
There is nothing in any: of the 


lease instruments specifying that it 


was signed by either or both a | 


after Dec, 18, 1971. 


[4] Acknowledgment is not es- 
sential to the vailidity of a lease as. 
between the parties. 1CJS Acknowl- 
edgments, § 64; Smadley v. Juneau 


valid, and binding as between the 
parties. The Board concludes that _ 
the date upon which the parties te | 
an open-to-entry lease acknowledge 


their signing of the Jease instrument. . 


does not effect the facial validity 
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, = 


knowledgment date is s subsequent 
to Dec. 18, 1971. 


‘Aeon iia Board finds 


| that the subject open-to-entry leases. 
were valid on their face as between 


| | the parties as of Sept, 28, 1970, and 
~ In accordance with Order No. 3029, 


the lands covered by the leases are. 


— to be excluded from any cOnNEI Ane 
to Ouzinkie: 


ORDER 


; | tes is. paren Ordered’ ie the 
_ decision. of the Bureau of. Land 
Management here appealed ig re- 


versed to the following Bmited ex- 


, tent: 


a Stats of Alaska: 


— ADL 52675 | 
~ ADL 52676 
ADL 52678 
ADL 52679 °° 
ADL 52680 
ADL 52681 
ADL 52722 


oo a b) Lands agaeiee ae ie leases : 
‘specified in (a) shall be excluded 


from ‘those lands to be conveyed to 
Ouzinkie Native Corp. | 
>" The Bureau of Land Management 

is hereby directed to take action 


~ consistent with this decision. — 
“Open-to-entry leases ADL 52683 


and ADL 52712 are not properly the 


— “subject of ‘this appeal. Nonetheless, oe 
a pursuant to Order No. 3029, if upon 


review by the BLM each of those 
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_ two lenses appears valid i on rite tics | 
then it would be appropriate for — 
the BLM to exclude the lands cov-— 


ered by the leases from. the pee 
ance to Ouzinkie. 


The holders of the two. remain- . 
ing open-to-entry leases specified by 
‘the BLM in the subject decision, 


ADL 52677 and ADL 52682, have — 
also appealed to this Board. (Ap-— 


peal of Schwaab, ANCAB VLS 78- _ 

19). The Board has examined the — 
instruments embodying those two 
leases and is rendering a separate 


decisions as to whether the lands 


covered thereby should be excluded 
4 from the So to Ouzinkie. 


(a) The BLM’s eeeldon of State ors 
of Alaska selection applications A- 

_ 056426 and A-056427 is reversed in- - _ 

sofar as the rejection | applies to 

lands covered by the following 

open-to-entry leases’ issued 7, the —_ 


Toni M. Brapy, | | 
| Administrative J udge. 


eee E, Dunnrne, a 
| anes Jf ‘ud ge. 
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Decided N ovember 9, 7 979 & 


ial by the Office of Surface Miniag | 
Reclamation and Enforcement from 

that portion of Administrative’ Law 
- Judge Tom M. ‘Allen’ 3 decision ‘in 
Docket No. CH9-81-R, issued July 12, | 
1979, which vacated Violation No. 2 of — 


Notice of Violation No. 79-I-A7-16, = 
issued to. Island Creek Coal Co. for its 


purported failure to maintain the coal — 
“han road at the Guyan No. 1-C under- 
ground mine (Logan County, West 
Virginia) in. accordance with the re- 
: La cai of 30 CER ere 1G) 


| © (1). 
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- L Surface 
» Reclamation Act of 1977: Roads: | 


- -eordance with | 
means that will prevent additional con- 
_ tributions of suspended solids to stream- 
.. flow, or to runoff outside the permit area, 


Reversed. 


“Mining: Control and 
Maintenance 


Haul roads shall be aaaiatained: in ac- 
30 CER 717.17 (4), by 


- to the extent possible using the best tech- 
. nology. currently available, | 


2, Surface. 
- Reclamation Act of 1977: Roads: 


- Hayes, Esq., Office of the Solicitor, and 
‘“Mareus P. McGraw, Esq., Assistant 
Solicitor for Enforcement, Office of the 


Mining Control and 


Maintenance | 


In determining ies there is a viola- 


tion of the haul road maintenance re- 
quirements of 380 CFR. 717.17 (j) (8) (i), 
the relevant inquiry is not whether the 
the road’s condition constituted failure 


to maintain it in view of its use, but — 
. whether 
- failure to maintain it in-a manner that 
“would prevent adverse impacts: on the 
hydrologic balance in general and addi- 


its condition demonstrated a 


tional contributions of suspended solids 
to streamflow or to runoff outside the 
permit area in par ticular. 


APPEARANCES: Billy Jack Gregg, 
Esq,. Office of the Field Solicitor, 
Charleston, West Virginia, Shelley D. 


Solicitor, Washington, D.C., for the 


Office of Surface Mining Reclamation 
| end Enforcement. a 


OPINION BY INTERIOR 
BOARD OF SURFACE 


| MINING AND REGLAMATION 


APPEALS 
“This ppbal was filed by the Of 


> fice of Surface Mining Reclamation 


DECISIONS OF THE DEPARTMENT OF. THE INTERIOR 


Docket No. : 
cated Violation.No. 2 of Notice of 
~ Violation No. 79-J-47-10, issued to 
‘Island Creek Coal Co. 
Creek) for an alleged failure to 


Maintain a coal haul road in ac- 
cordance with 30 CFR 717.17(j) 


Creek’s Guyan No. 


| [86 LD. 


and ‘Enforcement: ( OSM) from 


that portion of the Administrative 
Law Judge’s (ALJ ’s) decision in. 
CH9-81-R which va- 


(Island 


(8) (i). The ALJ held that Island 
Creek’s testimony -was sufficient to 
overcome OSM’s evidence of Island 


 Creek’s noncompliance with the De- 
~partment’s regulations. 
agree with 

therefore, ‘reverse. 


We dis- 
this. conclusion and, 


Factual and Procedural 
| Background 


On Apr. 3, 197 9, OSM Inspectors 


David Bea, Charles Crumrine, 


and Dan Pollock inspected Island 
1-C under- 
ground coal mining operation in 
Logan County, West Virginia,! and 
issued Notice of Violation No. 79- 
1-47-10 to the company on Apr. 4, 
1979.2 Four violations of the De- 
partment’s interim regulations were 
specified : (1) failure to pass all sur- 
face drainage through a sedimenta- 


tion pond or series of sedimentation 


ponds in violation of 30 CFR7 17.17 


(a); (2) failure to perform main- 
tenance on the coal haul, road. by 
surfacing with a durable, non-toxic, 


'1This inspection was conducted pursuant to 


sec, 521 of the Surface Mining Control and 


Reclamation Act of 1977, 30 U.S.C. § 1271 


(Supp. I 1977), and 30 CFR Part 721 of the 
Department’s interim regulations. _ 

2Notice of Violation. No. 79-I-47~-10 was 
issued pursuant, to. 30. U.S.C. § 1271 (a) (3) 
(Supp. I 1977) and 30 CFR 722. 12. 
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nonedid ie material i in 1 vio- 
lation of 80.CFR 717.17 (j) (3) (i) 5. 
—( 3). placement of material on the. 
downslope side. of a road eut in V10-. 
lation of 80 CFR 717%. 14.(c) ; and. 


(4) failure to provide adequate in- 


forniation: onthe mineidentification. 
sign in violation of 30- CFR q 1712. - 


(b). _ | 
‘sland Creek applied for review 
| of this notice on May 4, 1979; a 
hearing was held before an ALJ on 
June 6, 1979. Prior to his taking 
| idence on the circumstances un- 


derlying the issuance of the notice, 
the ALJ granted Island Creek’s. 
motion to, withdraw from the scope. 
of the review proceeding the viola-_ 
tions of 80 CFR 717.17(a) and 30— 
CFR 717.12(b) indicated in the no- 
tice. Thereafter, testimony was re-_ 
ceived from David E. Beam. (Rec- 
-lamation Inspection Specialist, 
OSM), and Larry Derenge (Dis-. 


trict Manager, Island Creek). Ad- 
ditionally, OSM introduced three 


exhibits relevant to this appeal: (1). 
a copy of Notice of Violation No. 


79-I-47-10; (2) a copy of a docu- 
ment indicating that. this notice was 


terminated by OSM on May 8, 1979,. 
as the result of Island Oreek’s Hays. 


ing abated the conditions giving 
vise to the specified violation; and 


(3) a photograph of the coal haul — 
road that is the subject of the viola~ 
tion of 80 CFR 717. 17(j) (3) (i) = 


-.. duet operations so as to minimize water pollu- 
tion and shall, where necessary, use treatment - 


specified j in the notice. 


On July 12, 1979, the ALJ issued. 


 awritten. decision upholding Viola- 


“ISLAND CREEK’ COAL "CO, «© 8 * 
Powemver 9, a 


- ; a 6 Ha , 
. i £ 


(j) (3) en y, OSM: filed: its ans bi: 
the: Board. from ‘this décision'on _ 
Aug. 18), 1979, and its brief in sup-.. 

port of the appeal on Sept. 14, 1979. 
Island Creek didnot file a brief or. 


| otherwise participate i in the: ‘appeal. . 


"Discussion ond C onelusion. es 


“30 CFR 711. 17, like the: analogous: ; 
regulation - applicable to surface: 
mines, sec. 715. 17, has as its purpose 
the prevention of “long-term ad-- 


_verse changes in the hydrolog vic bal-: 


ance that could result from * * * 


coal mining operations.” * Changes _ 
in’ water quality are to be mini- 
mized, and preventive measures are. 
preferred over treatment methods: 


‘in achieving this objective.* For this — 
reason 30 CFR “717.17 (j), the spe- — 


cific subsection involved in this case, 
provides that “haul roads * * * shall 
be * * * maintained * * * so as to” 


* * ® prevent additional contribu- — 


tions of suspended solids to stream- 


flow, or to runoff outside the permit _ 


area to the extent possible, using 


the best technology currently avail- 


able.” > Wetting, scraping, or sur-- 


facing are road maintenance prac- _ 
tices that may, depending on the 


830 CFR 717.17: see also 30 CFR 715.17. 


4“Changes in water quality and. quantity, | 
in the depth. to ground water, and in the loca- . 
tion of surface water drainage channels shall a 


be minimized *.* *,. The permittee shall con- 


methods to. control water pollution. The 
permittee shall emphasize underground coal 


- mining and reclamation practices that: will | 


tion No. 8 (concerning 80 CFR. 
— 717.14(c)) and vacating Violation 
_ No. 2 (concerning 30 CFR 717.17 


prevent or minimize water pollution and 
changes in flows in preference to the - use aie 
water treatment facilities. * * *,”. Ta. 

—§30 CER. 717.17 (j) (1). 
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circumstances, meet fis require- 


ments of 30 CFR 717. 17 (j).& 


eeaclaaes its discussion of this vio- 
— Tation as follows: 


t find that the existence of aa Coal 


dust, and some ruts on roads over which 


100 trips per day are made with vehicles | 


weighing in excess of 100,000 pounds does 


hot constitute the failure to maintain a 
‘haul road and that the evidence of the 


_ epplicant was sufficient to carry the bur- 


den of persuasion resulting in the pre- 


ponderance of evidence in their favor, and 
violation No. 2 therefore is without merit 
and should not have been issued. [7] 


This finding concerning the condi- 


tion of the road, however, is not con- 
sonant with the purpose of the 


-maaintenance requirements. We con- 


elude that the issue is not whether 
the road’s condition “constitute[d] 
| failure to maintain” in view of its . 


use, but. whether its condition dem- 


castrated Tsland Creek’s failure to. 


maintain it in a manner that would 


a prevent adverse impacts on the hy-. 
drologic balance in general and ad- — 
ditional contributions of euapended, 


‘solids in particular. - 


OSM’s evidence in this case, e. g. 3 
photographic Exhibit No. 8 and the | 
Inspector’s testimony that there- 
were ruts approximately 6 inches 
op ® and that the road was “cov- | 
— ered by mud and coal. dust”? and 


deep 


~ not surfaced with. durable materi- 


al, indicated conditions inconsist- . 
Eee A . with a durable material may, however, be | 
necessary under some circumstances to main- 


830 .CFR 717. 1705) (8). 
 FATJ’s Decision ‘at 3. 
8Tr, 26. 
Tr. 10. a 3 . 
10 Tr, 14,” 23, The ALJ's. spinon questions 
why OSM did not cite Island. Creek for a vio- 


— Jatton of 30 CFR 717.17 (7) (2) (ly). This-gub- - 


section pertains to standards for the construc- 


tion of roads and includes a requirement that. 
they be surfaced with “durable material.” In. 
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_. surface 
Creek did not. keep maintenance 


been resurfaced” with rock 


_ during the winter * * * because we | 
_ had some problems with it.?3 


. 80 CFR 717:17(5). 


ent. with those. preventive purposes. 
Island Creek’s ‘testimony, rather 
 [1;2] The ALJ’s decision. below — 


than carrying the burden of persua- 


sion in its favor, corroborated 


OSM’s evidence in that it merely | 
explained the maintenance practic- 


_es that gave rise to the condition of 


the haul road observed by OSM’s 


inspector. The district, manager 
stated that the company’s normal - 


maintenance practice was to re- 
grade the road and “whenever the 
running got bad on it, we would re- 
is. Although Island 


records,” the last time the road had | 


was 


It is true, as the ALJ observed, 
that OSM offered “no testimony or 


evidence that any of the mud or 


coal dust on the road contributed 
to any suspended solids in any 


stream * * #1 However, the 


photograph of the haul road and 
the testimony describing its ap- 
pearance, coupled with the unchal- 
lenged opinion testimony of the in-| 
spector that “the road was not prop-— 
erly surfaced in the manner which — 


would prevent the addition of ad- 


ditional suspended solids to the 


contrast, 30. CFR: 717. 17 (3) (3) (i), sapien: “re- 
quires the routine maintenance of roads by 
means including surfacing, does not specify 
that. durable material must be: employed in 
such maintenance. The resurfacing of a road 


tain’ a durable material may,, however, be 
Regardless, | however, of 
the cause of the deficiency, it is the fact of 


- the inadequacy of the roadway conditions and 
- not that cause which is at issue here. 


Tr, 34. 

‘2p, 44, 

BTr, 34. 

14 ALD’ 3 Decision at 2. 
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M-36893_ ON “UNCLAIMED, UNDEVELOPED.” 
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| adie due to the fact that the 


road. was covered with mud and 


goal fines,” 1 was sufficient in this 


particular proceeding to establish 


a prima facie case which, as we have 


said, was not contradicted by Is- 


land Creek. Thus, the record that. 
is before us establishes that Island. 
Creek’s maintenance practices were. 


~ insufficient to meet the requirements 
of 80 CFR 717.17(j). The decision 


below vacating Violation No. 2 of. 


Notice of Violation - 79-I-47-10 is 
therefore reversed. 


Wauui.A. Irwin, 


| Chief Administrative J wdge. z 


-Trarine G. BARNES, 
| Administrative J abe: | 


| Menvin J. Mirek, | 
Admmisirative J uadge. 


EFFECT AND IMPLEMENTATION | 
OF SOLICITOR’S OPINION M-36893 
ON “UNCLAIMED, UNDEVELOPED.” 


M-36893 (Supp. . 


“Decided N pee 19, a 1979. 


Coal Leases and Permits: Permits: 


Generally—Mineral 


Development Act: 
Phate Leases and Permits: Permits 


A prospecting permit which. embraces 


. land* which. As not “unclaimed” ‘and “an 
3 developed” is a ‘nullity - and void as a 
conveyance % 6f any. interest in that land. 


wT. 14, 


‘Leasing © Act: ; 
Lands Subject to—Multiple Mineral | 
Generally—Phos- | ; 


Land in a mining claim remains une 
claimed” land for the purposes of M- "| 
36593 so long as the claim is not validated: 
by discovery of.a valuable locatable 
mineral deposit at the date of permit is- 
suance. Surface disturbing mineral activi: . 
ties, associated with delineation of a 
mineral ore body which could reasonably 
be expected to disclose knowledge of an 
area’ Ss coal potential constitute develop-. 
ment. The bona fide purchaser provisions 
of sec. 27% (h) (2) of the Mineral Leasing 
Act do not apply to permits which em- 
brace land that is claimed or developed. . 


Coal Tacs: and ‘Permits: Applica- 
tions—Mining Claims: Contesits— 


| Phosphate Leases and Permits: Permits ; 
The BLM should presume the validity of. 


mining claims or the development of 
mineral leases disclosed. by abstracts sub- | 


. mitted by. the preference right lease ap- ‘ 


plicant, ‘and tallow the applicant to pursue 
the remedy of private contests or, failing =" 
that, issue a notice of intent to reject the 


~~ Jease application where claims or develop- 
ment are shown, and allow the preference 


right lease applicant ‘the opportunity to 


_ Show, on the record, the invalidity of the.; 
claims, or: ce of. ale ot both. 


_ OPINI ON BY. OFFICER. OF 
THE SOLICITOR. | 


To: SucRerary 


- From: Sontcrror. 
} SuBsEct : : Errect AND Ive veman- : 


TATION OF Soxzcrror’ S Orrnton : 
M-36893. ON “UncuatMe, UnpeE- | 
VELOPED. ” 


"On Rae 2, 1977, ‘this etea: ex- = 
plained the meaning of the identi: - 


cal statutory language in secs. 2(b) 


and’9(b) of ‘the Mineral Leasing” 


a Act of 1920, 30 USC, 8 201(b) 
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| adie due to the fact that the 


road. was covered with mud and 


goal fines,” 1 was sufficient in this 


particular proceeding to establish 


a prima facie case which, as we have 


said, was not contradicted by Is- 


land Creek. Thus, the record that. 
is before us establishes that Island. 
Creek’s maintenance practices were. 


~ insufficient to meet the requirements 
of 80 CFR 717.17(j). The decision 


below vacating Violation No. 2 of. 


Notice of Violation - 79-I-47-10 is 
therefore reversed. 


Wauui.A. Irwin, 


| Chief Administrative J wdge. z 


-Trarine G. BARNES, 
| Administrative J abe: | 


| Menvin J. Mirek, | 
Admmisirative J uadge. 


EFFECT AND IMPLEMENTATION | 
OF SOLICITOR’S OPINION M-36893 
ON “UNCLAIMED, UNDEVELOPED.” 


M-36893 (Supp. . 


“Decided N pee 19, a 1979. 


Coal Leases and Permits: Permits: 


Generally—Mineral 


Development Act: 
Phate Leases and Permits: Permits 


A prospecting permit which. embraces 


. land* which. As not “unclaimed” ‘and “an 
3 developed” is a ‘nullity - and void as a 
conveyance % 6f any. interest in that land. 


wT. 14, 


‘Leasing © Act: ; 
Lands Subject to—Multiple Mineral | 
Generally—Phos- | ; 


Land in a mining claim remains une 
claimed” land for the purposes of M- "| 
36593 so long as the claim is not validated: 
by discovery of.a valuable locatable 
mineral deposit at the date of permit is- 
suance. Surface disturbing mineral activi: . 
ties, associated with delineation of a 
mineral ore body which could reasonably 
be expected to disclose knowledge of an 
area’ Ss coal potential constitute develop-. 
ment. The bona fide purchaser provisions 
of sec. 27% (h) (2) of the Mineral Leasing 
Act do not apply to permits which em- 
brace land that is claimed or developed. . 


Coal Tacs: and ‘Permits: Applica- 
tions—Mining Claims: Contesits— 


| Phosphate Leases and Permits: Permits ; 
The BLM should presume the validity of. 


mining claims or the development of 
mineral leases disclosed. by abstracts sub- | 


. mitted by. the preference right lease ap- ‘ 


plicant, ‘and tallow the applicant to pursue 
the remedy of private contests or, failing =" 
that, issue a notice of intent to reject the 


~~ Jease application where claims or develop- 
ment are shown, and allow the preference 


right lease applicant ‘the opportunity to 


_ Show, on the record, the invalidity of the.; 
claims, or: ce of. ale ot both. 


_ OPINI ON BY. OFFICER. OF 
THE SOLICITOR. | 


To: SucRerary 


- From: Sontcrror. 
} SuBsEct : : Errect AND Ive veman- : 


TATION OF Soxzcrror’ S Orrnton : 
M-36893. ON “UncuatMe, UnpeE- | 
VELOPED. ” 


"On Rae 2, 1977, ‘this etea: ex- = 
plained the meaning of the identi: - 


cal statutory language in secs. 2(b) 


and’9(b) of ‘the Mineral Leasing” 


a Act of 1920, 30 USC, 8 201(b) 
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| (1970)? and 911 (b) (1976) , respee- 


tively, which limits the issuance of — 
~eoal and phosphate prospecting 
permits to “unclaimed, undevel- — 


oped” lands. Solicitor’s Opinion M- 
— 36893, 84 ID. 443 (1977). The 1977 
‘Opinion - defined “unclaimed” as 
“that land which is not subject to 
a valid mining claim, coal land 
elaim, or any other claim which 
-— eould ripen into full ownership of 
the land,” 84 I.D, at 446, and stated 
that a “prospecting permit which 


includes Jand embraced in a min- 
ing claim is * * * a nullity with | 
respect to that land.” 84 I-D. at 454. © 


I have been asked several ques- 
fone about the consequences of the 


1977 Opinion and about aspects of - 


the statutory language that have 
not been previously addressed, This 


Opizion considers the following ad- | 


ditional matters: 


(1) Are prospecting | permits pre- 


viously issued in “developed”. or 
“claimed” areas void or voidable?. 


(2) Does the term “unclaimed” | 


 -yvefer to the absence of mining 
elaims of any status or only those 
shown to be valid? 


(3) What is meant | by the term . 


: “undeveloped”! 2 


(4) What procedures should be | 
| adopted to ascertain the present 
status of a prospecting permit? For 


example,. does the holder of a non- 
competitive (preference 
Tease application have any oppor- 


_ tunity to contest a mining claim or 


rebut evidence of development and, 


| if successful, elimunete any effect — 


- 2 Repealed by sec. 4 of the Federal Coal 
Leasing’ Amendments. Act of 1975, 90 Stat. 
1083, 30: U.S.e. a r0Em) ee 
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‘right) | 


[86 LD. 


the mining claim or ‘alleged devel- 
opment may have on its permit 
rights? 

(5) Are there any exemptions 
from the statutory provision as con- 
strued in the Opinion? For exam- 
ple, does a noncompetitive (prefer- 


ence right) lease applicant who is 


a “bona fide purchaser” of the orig- 
inal prospecting permit, or who has 
made substantial expenditures re- 
lated to the area covered by the ap- 


plication, have any right to be 
exempted from the acope of the 


1977 Opinion ? 
For the reasons stated in this 
Opinion, I conclude that: (1) Pro- 


Specting permits previously issued 


in “developed” or “claimed” areas’ 


are void. (2) The term “unclaimed”. 
refers to the absence of mining 
claims shown to be valid. (8) The 


term ‘ ‘undeveloped” means the lack 
of surface mineral activities, asso- 


ciated with the delineation of an 
ore body or mineral resource, which | 


could reasonably be expected to dis- 
close knowledge of an area’s coal 


or phosphate potential. (4) Hold-. 


ers of noncompetitive (preference 


| right) lease applications. have. an 


opportunity, through private con- 


tests, ‘submission of evidence of an 


area ’s status or by rebutting a show — 
cause order, | to show : that Jands 
under application were “unclaimed, . 


| undeveloped” at the time of pro-. 


specting permit issuance. (5) Nei- 
ther the bona fide purchaser provi-_ 
sions of sec. 27 (h) (2) of the Min- 
eral Leasing Act nor the substantial 


| expenditure of. monies - related .to . 


the area covered by an application. 
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, _. esemt sc aenenene permits which 


~ embrace lands that are “claimed” or 
“developed” from the aun 
prohibition. 


1. Are Prospecting Permits I ssued 
in “Claimed” or “Developed” Areas 


Pod or Voidable? 





. The first question to be addressed 
is whether a prospecting. permit 


which embraces. land which is not | 


“ynclaimed” and “undeveloped” is is 
void or voidable. Any attempt to ap- 


propriate, by locatmg a mining. 
-elaim, land which is not open to ap- 


propriation because it is-withdrawn 
or unavailable for some other reason 


is a nullity and the claim is void ab _ 
_. Initio. See #7 Paso Brick Co.,v. Me- 
938 U.S. 250 (1914); 


“Knight; 
Brown v. Gurney, 901 U.S. 184 


(1906); W. A. Todd, 98 IBLA 180 


(1976). For example, mining: claims 
located prior to Aug. 11, 1955, on 


~~ lands withdrawn for powersites are 
void ab initio. ort, D. Roberts, 28 
IBLA 286 (1976) ; Armin Speckert, 


A-30854. (Jan. 10,.1968). Mining 


-elaims located-on janie classified for ang already included in outstand- 


ing lease); David A. Provinse, 27 
‘ IBLA 876 (1976) (cancellation of * 


- disposition ‘under the Recreation. 


| and Public Purposes Act, 43 U:S.Ce 
§ 869 to 869-4 (197 6), are also void 


ab initio. Raymond P. Heon, 76 L.D.. 


290 (1969); 0. V. Armstrong, A- 
80889 (Feb. 28, 1968). 


quently restores previously with- 


drawn lands to entry and location — 
under the mining laws, this does_ 
hot revive previously, attempted. 
mining locations. Dorothy L. Ben-. 


ton, A-30729: (May 31, 1967) ; 7. P. 
306-919—1980-——_6 


Hinds, 25 IBLA 67, 83 LD. 975 
(1976); Beverly Truil, 25 IBLA 


157 (1976) (Mining Claim Rights: 
Restoration Act of 1955, 30. U.S.C. 


8§ 621-625 (1976), did not resuscl- 
tate claims located prior to date of. 
— See also, Roy R. Cummins, — 

IBLA 293 (1976) ; : Earl. dD. 
Roberts SUpTa. 

Similarly, leases issued. By the De- 
partment that. erroneously. include 
land not subject to the: Mineral 
Leasing Act are void and. must be 
cancelled. Ozt Resources, Tne... 14 
IBLA 333 . (1974) ‘(noncompeti- 
tive oil and gas lease in a wildlife 
refuge is a nullity); O. D. Presley, 
91 IBLA 190 (1975) (cancellation 
of oil and gas Jease covering land — 


previously patented with no mineral 


reservation) ; Amerada Hess Corp, 
04 ITBLA 360, 83 ID. 194 (1976) 
( cancellation of attempted lease of 
lands underlying railroad right-of- 
way which did not reserve mineral. 
estate in United States) ; arold HT. 
Sternberg, A-30700 (May 25,1967) 
(cancellation of lease containing 


a noncompetitive oil and gas lease 


which included Jand within a previ- 


ously known ‘geological structure). ;_ 


see. Solicitor’s O Th LD. 295: 
Even if the Department ea E pinion, Sy 


(976); seé also Boesche v. Udall, , 
373 U.S. 472.(1968). = 
Both these lines of cases reach he 

same result: an attempted appro-: 

priation of land which i is not avail-. 
able for mining or subject to leasing 
is void. The mining cases also hold’ 


630. 
~ that the subsequent, availability of 
such land to entry and location will 


‘ not operate: t6 Teinstate or validate 


previously attempted claims,’ While 


activities, 
logical? ees 
. The eae raustoiees ies con- 
clusion of Opinion M=36893 that a 

- prospecting permit which embraces 


land included -in a valid.-mining 


claim ‘isa. null ae es to 
that land. ge et Ge a 


9. Does the Torm “Unclaimed” Re- 
fer to the Absence o of Mining Claims 
of. Any S tatus or r Only Those S hown 
to be Valid: P - 


“The. discovery of a : valuable. _min- 
eral: Geposit 3 18 the sine qua nom Tor a 


valid mining -claim.. Cole. v. Ralph, : 


252 U.S. .286 (1920); ; Lawson. v. 
United States Mining 00., 207. U.S. 
1 (1907) ; Davis ». ‘Nelson, 399 F.2d 
840 (9th Cir. 1964) ; Dnited States 

“. Bechthold, 25. IBLA ie (1976). 
This i is ‘merely an. expression ‘of the 
_ requirement of the mining law it- 


self. See RS. § 23819, 30 U.S.C. 
§ 22° ( 1976). To be valid the discov-- 
ery ‘of a valuable, mineral deposit 
- must be within the. limits of the 
7 claim. United States , Zweifel, 508. 
F.2d ‘1158. 0h Cir, BP), cert. : 


"8 Witte there sopear £0 be ine cases eddies. : 


ing this “point, 4. fu, -whether leases of public 


‘domain ‘lands not open to. ‘appropriation be-: 


come effective without further action. when 


- those. lands subsequently become open, there 


are-cases holding that lease application fifed 
for lands before ‘those lands are open to leas- 


ing must. be rejected: and cannot be held pend-. 
ing, future. availability of the land, See, Curtis - : 


#H. Thompson, 74 LD. 168 (1967): ‘Bthel CO 
Radzewwies, | A~30886 (Fain. 29, 1968). See 43° 
CYR 2091, Ate)e. a a cut ee 


: DECISIONS: OF. THE DEPARTMENT : OF. ge INTERIOR. 


f denied, 493 U.S. 829 iid United 
States v. V aun, 24 IBLA 289 (1976). 


States, 252 CS 


ahAS: I.D.. 


For a discovery in the-casé of: lode 
claims. there-“must be. “tangible 


‘there. are no ‘cases © ‘deciding this - proof of: the existence of the veiti 


point- with’- ‘respect, to leasing act 
the” ee Tere as 


* * * bearing sufficient .mineraliza- 
tion” to meet the prudent-man test.* - 
Henoult. Mining Co... -Tysk, 419 
F.2d 766 (9th. Cir. 1968), | 
denied, 398 U.S. 950 (1970) . Onited : 


States v. Vaua, supra-at 298.. 


“The: recordation of a certificate or 
notice of location, while it" casts & 
cloud upon the title of the United 
States to lands‘ covered by logation, 
is not sufficient-te establish a claim's 


validity’ absent discovery. Davis v, _ 
Nelson,” 329. F.2d° 840~ (9th Cir. 


1964)’; Of. Cameron on Onited 
S.. 450 (1920). 
Thus, where thers has been & le 


cation, but no discovery, a claimant - 


has not established. a valid mining | 
| claim, 


AL mining tocaifon’ ie itsolt gives 
the locator the’ exclusive right. te 


prospect, during ‘his actual occupa- 


tion of the land, against subsequent — 
locators, Sée 30 U. S.C. § 26 (1976). 


A location by. itself, however, does, — 


not constitute’ a ‘elatm: to title ¢ a : 
claim having earned the right td: ap | 
ply for patent) since discovery is 
the sine qua non, of stich claim. to 


title, of. Cole v. Ralph, supra; Law- 
son ©. United States. Mining Co, 


supra; ‘ Davis U. WV Welson, supra, and 





The. eaten Man: ‘teat. mative: 8 showing : 
of” mineralization, both in. quality and quan- 


- tity, which would warrant the further expen-— 


diture of money.and effort- ‘by: an individual - 
of ordinary prudence fn 4 reasonable expec- — 
tation of developing a valuable mine. Untied 
States y.- Coleman, 390 U. S.. 599 (1968) ; es 
Chrisman: vy. Miller, 197 U. S. 313 (1905), oe 


Proving Casite ¥ v. Womble, 19 LD. 455 (1894). 


5 G@PrE, +. 
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thus. Coe no ee: effect 


against subsequent applicants for 
_ the land for the purpose of the “un- 
claimed” language. Of. 84 ID. at 


: ‘446. Such a. conclusion is harmoni- 


ous with the underlying rationale 


off my earlier Opinion. That ration- 
ale j 1s that: knowledge g gained from 
a mining claim should : not be used 


. to gain unfair advantage-in the is- — 
 guance of a prospecting permit. In 


_ those instances where the mining 
| claim is not valid, but merely a 


 eloud on the United States? title, i.e., 

- where there has been no discovery | 
of a mineral locatable: under the 
mining laws, the ‘claimant most 


likely has not gained sufficient 


knowledge of the land’s potential — 
Phosphate to. be 


for coal or 
advantaged. . 


I also hold ‘that: the validity ‘of 
the mining claim is to be tested as 
of the date the prospecting permit _ 


es! issued. Cf. United States v. Vaux, 


supra at 292 (1976) ; United States . 
_». Fleming, 20 IBLA 83, 99 (1975). 


Thus subsequent discovery on a pre- 
viously. located mining claim would 
not operate to invalidate a regularly 
issued existing prospecting permit 
covering such located land, assum- 


ing the. land. was “undeveloped” at 


the time the permit was issued. 


3 What Is Meant by the. Term 
re “Undeveloped” ? 


There are two. questions: which 


ansed to be answered in defining 


- 4One can recognize the logic of this when. 


'. ft is considered that a large number of loca- 
tions not validated by. discovery are s0- -called. 


“na per claims,” filed “without, any on- “the: a 


ground Betivitys 


; “undeveloped. ” First, what ce of 


development are ‘contemplated— 


agricultural, residential, mineral, or 
other? ‘Second, what quantum of 
development i is contemplated? The — 
first is a pr oblem of a kind, while | 
the second is ene of degree. 


The r meaning of this term was not 
explained in the legislative history 
of the Mineral Leasing Act, includ-— 


ing the 1960 amendments, and ithas 
not been precisely defined in any 


administrative or judicial decision — 
since, then. Its meaning is nonethe- | 


less reasonably. clear. 


‘Before Congress enacted the Min- | 


eral Leasing Act of 1920, the public 


lands were free and open to mineral. 
exploration, both under the Mining 


Law of 1872 and under such laws a 


as the Stone Act, 30 U.S.C. § 161 | 
(1976), the Placer Petroleum Act, 


Act of F eb. 11, 1897, 29 Stat. 526, 
and the coal and laws; Under the 

_ coal land laws system, for example, : 
ita person opened and improved a 
coal mine, he could obtain 'the right 
to purchase those coal lands. B.S. 
2348, 80 U.S.C. § 72 (1976). Under 
| Gach. of these laws, individuals and — 
companies conducted considerable _ 
exploration and development opera- © 
tions. While: most operations were 
not of the vast scale possible with 
today’s mechanization, many mines — 


were opened with varying degrees — 
of production, There are two situa- 


tions where miner al activity could | 
show the existence of mineable de- 


posits of coal. The first arises from. 


the nature of some coal deposits i in 
the Western pape land states. Coal | 
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in these states éfien ts Sa tee tee 7 


crops that can be exploited through 


a shaft or drift mine. Second, hard- 
rock mines traditionally used drifts - 
of several hundred feet in hopes of 


encountering hidden lodes or veins 
of valuable mineral bearing ore. 
‘These kinds of activities sould be 


‘sufficient in some cases to show the 
__ ;presence. of mineable coal or phos- | 


phate deposits. 


.. Portions of the legislative history _ 
of the Mineral Leasing Act show. 


that some members of Congress felt 
that no prospecting system was 
“needed for coal because its location 
was so well known. See e.g., 51 Cong. 
“Ree. at 15182 (1914). In my. pre- 
- vious-opinion I observed that, pre- 
cisely because so many coal lands 
"were known, Congress deemed it un- 
desirable to issue coal prospecting 
permits on lands that had been ex- 
plored for. any mineral, including 
exploration for locatable minerals 
pursuant to mining claims: 


Congress‘ probably determined, ‘in other — 
words, that. it is not in the public interest 


for persons to obtain prospecting permits, 
and eventually noncompetitive _ leases, 
for coal in areas where, under mining 
‘elaims or through other mineral devel- 


ae opment, knowledge has already been ob-. 


tained about the land's potential value 
for coal, [Footnote omitted. ] 


| 84 LD. at 445, 


The Department did consider. the 
meaning of “undeveloped” in H’mat 
Usibelli, 60: J.D. 515 -(1951).. Usi- 


belli protested. the issuance of a. 


_ preference-right. coal lease . to 
another on the ground that the 
prospecting permit was illegaly is- 


| sued because the lands subj ect: to the | 


DECISIONS OF THE PEL REMENT OF THE. aekemicans 


coal, 
area, 
whether any of the land applied for 
had been. explored by surface- dis- | 


[86 ED. 


permit were “sdevaloned: ” The per- 
mit and lease were issued under the _ 
Act of Oct. 20, 1914, as amended. 


bythe -Actiof-Mar.:4, ‘1921, 41.Stat. 


1363 (extending the prospecting : 
permit system. to Alaska) ,° which 
used the same language as sec. 2 of 
the Mineral Leasing Act, 38 Stat. 
741, as amended. These eae ‘were 


in che Nenana coal field in Alaska. 


Sec. .1. of the-Act of Oet.-20, 1914, 
38 | Stat. a 41, authorized the: Secte- 


tary. to: 


[SJurvey the lands of the United ‘States 
in the Territory of Alaska known to be 


valuable for their deposits of coal, -pref- 


erence to be given first in favor:of sur- 


‘veying lands within those areas com- 


- monly known as the Bering River, 
Matanuska, and Nenana va fields 
a 


- Usibelli alleged that since Con- 


“gress said that the Nenana coal 


field. was known to be valuable for 
it was not an undeveloped 
He ‘did -not,:-however, ; state 


turbing activity or whether any - 
shafts "had been opened: or mines 


improved before the Department 


issued the pr ospecting permit. The 
decision concluded that, despite the 


language 1 in section’ lof the Act of 
Oct. 20,-1914, -a-prospecting permit 


could, ‘be granted for land in the 
Nenana coal field. The knowledge 


548 U.S.C. §§ 431-445 (1952). The legisla- 


tive history of the Act of Mar. 4, 1921, is silent 


with respect to a definition. of “unclaimed, 
undeveloped. * See S§. Rep. No. 735, . 66th 
Cong., 3d Sess. (1921). The “Alaskan - coal 
land laws were repealed by see. 20 of the Act 
of July 7, 1958, 72 Stat. 351 and the Act of 
Sept. 9, “1959, 73 Stat. 490, The 1959 Act 
wholly incorporated federal eoal | in ‘Alaska 
into the Mineral Leasing Act. aa 
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that the aan eee in a known coal | 


‘field, without more, did not remove 


the area from the category. of “m- lone. 11 e tc | 
ore bodies, such as sinking shafts, _ 
and driving levels, etc.” Jd. at 95. 


developed.” 60 LD. at 519. Although 


Enul Usibelli does not specifically. 


define “undeveloped,” it is consist- 


ent with the conclusion that the | 


term refers to activities undertaken 
for the purpose of exploring, defin- 
ing, opening, or extracting a min- 
eral deposit. See Sinclair Munes, 
Inc., A-27160 (Aug. 18, 1955) (the 
Department cannot grant a pros- 


pecting permit for lands on which 


abandoned mines are present). 
Clearly the term “developed” 1n- 


cludes mineral development activ1- 


ties, 

Turning to the second aspect, 
that of degree, a spectrum of activi- 
ties ranging from prospecting with- 
out surface disturbance (by geo- 
physical, geochemical, or other 
methods) through exploration to 
actual production could constitute 
“development.” According to the 
dictionary, “develop” means “to 
bring out the capabilities or. pos- 
sibilities of” or “to be disclosed ; be- 
come evident or manifest.” Ranilom 
House College Dictionary 363 (L. 
Urdang ed. 1978). Using this defi- 


nition, anything tending to show the 


existence. of coal or phosphate 
would constitute development. 

The use of the word “develop” 1 
a mineral context, however, en- 


visages a greater amount of activity. 


About the time the Mineral Leasing 


Act was adopted,.a publication of 


the Department, Bureau of Mines 
| Bulletin. 95, 4 Glossary of the a in- 


ing and Mineral I dunce (1920) ; 
says that. “development” means — 
work. done.in a mine to open up . 


The Dictionary of Mi ining, Min- 


eral, and Related Terms (P. Thrush 


ed. 1968), the Bureau of Mines pub- 
lication which revises Bulletin 95, 

defines “develop” as. “[t]o open 
mine and ore; * * * ‘To open up ore 
bodies by shaft sinking, tunneling, 
or drifting.” 7d. at 317. Related 


terms are “development drilling” a 


which is defined as “| d]elineation 
of the size, mineral content, and dis- 
position. of an ore body by drilling 
boreholes,” zd. at 318, and “develop- 
ment” which is defined as the 
“Twlork of driving openings to and 
in a proved ore. body to prepare it 
for mining and transporting the 
ore.” Jd. at 318. 

The question reduces itself to 
what definition of development is 
most consistent with the objective 


Congress sought to achieve in limit- 


ing the issuance of prospecting per- 
mits to “unclaimed, undeveloped” 
areas. That objective was, of course, 
to prevent individuals who poss- 
essed knowledge about an area’s coal 
and phosphate resources from pro- 
fiting thereby by obtaining the op- 
portunity to lease coal or phosphate 


without competition. Although any: 


activity which might lead to knowl- 


edge of an area’s coal or phosphate - 


resources—including: geochemical 
or geophysical activity which can 


occur without disturbing the sur-_ 
face—could reasonably be termed: 


| angina for this purpose, the: 


lbetter definition is the one normally 
‘used and understood by the mining 


industry when the law was drafted. 


J therefore hold that development, 


in. the context of the Act: means ex- — 
. ploration. or development. activity. 
associated with the delineation of 
- ing permits cannot be issued in such 


a mineral body which could reason- 
ably be expected to disclose knowl- 


edge concerning an area’s coal or 


phosphate potential. Thus, a single 


discovery shaft of ten feet on a min- 


ing claim to satisfy state law would 
not ordinarily constitute develop- 
ment, while drilling several holes 


ona ‘pattern to determine the grade, 
: volume, and three dimensional out-_ 
line of an ore body would constitute. 


the type of development that would 
lead to knowledge of an area’s coal 
‘or phosphate potential. Likewise, 


the log of a bore hole from a single 


wildcat oil and gas well may not be 
the type of development which pro- 
vides advantageous knowledge to 
an applicant for, or holder of, a 


prospecting. permit, but an oil and 
gas lease. on which several wells. 
(either producing or not). had been 
drilled would provide geologic in- 
formation in the form of well logs 
which would usually: indicate: oc- 


curences of coal or phosphate. 


What is required is a case-by-case 
review, to determine whether min- 


eral development activity which 


occurred prior to issuance of a pro-| 
specting permit could reasonably - 


have provided knowledge about 
edal or phosphate potential. 


Sane str a narrower definition; 
Be to 


he. limiting 
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‘those wee ng epee atter dis- 


covery, leading to production of the 
mineral discovered, would make the 
word - “undeveloped” superfluous. 


No ‘production. can. logically occur 
‘until a claim is validated by dis- 
covery. At that point the location 


becomes a valid claim, and prospect- 


areas consistent with the “onclaim- 
ed” limitation. In order to give 


7 meaning to both “unclaimed” and 


“undeveloped,’ ” the latter must in- 
clude activities which can take 


place before a valid claim being es- 


tablished ; 4.€., prior to discovery. 
I am Silay convinced that 
nonmineral activities are excluded 


from the ambit of “andeveloped. a 


The most likely type of nonmineral 


development is agricultural devel- 


opment under the Homestead Laws. 
The Department’s earliest interpre- 
tation of “undeveloped” did not. 


consider agricultural: development 


as barring prospecting permits. The 
original regulations implementing 


the Mineral Leasing Act expressly 
limit the issuance of prospecting 


permits to unclaimed, undeveloped 
lands, but Z0 on to say: | 

- Where lands included ing ‘permit have 
been or may. be disposed of with reserva- 
tion of the coal deposits, a permittee must 
make full compliance with the law under 
which such reservation was made *'* *, 
Cire. No. 679, 47 L.D. 489, 500 
(1920), implementing sec. 34 of the 
Mineral Leasing Act of 1920, 30 


US.C. § 182 (1976). 


The law under which a reserva- 


“3 tion of leasable miner ‘als could be. 


made is any one of several agricul- 
tural disposal. laws. Thus the regu | 


atid 6 appear 5s contemplata thi’ is- 
suance of permits on land already 


“i under , agricultural, development. - 


This. contemporaneous construction 
supports’ the: conclusion, and. Iso 


hold;: that’ “undeveloped” <in the 
Mineral Leasing Act refers to-mins — 


eral development, not ag riculttral 
or other nonmineral development. 


In enforcing this requireiient for - 


pending lease — applications, ‘the 


Buréau should, as part of the ad- » 


a judication process, exarnine its kinds 
of records to: determine what kinds 
of activities took place prior to the 
issuance of the prospecting permit. 


If no development activity is .dis- 


covered in Departmental records, 


— the permit. issuance can, be consid- 
ered in compliance. with ' the “un- 


developed” limitation; on the other 
hand, if development activity was 


evident, the affected portions of the. 


permit should be identified by small- 


est legal subdivision * and any pend- 


ing preference right, lease .applica- 
“tion should be rejected to that ex- 
— tent. subj ect to the applicant’s right 
to an opportunity for a hearing. — 


4, What Procedures Should be 
Adopted. to Ascertain. the Present 


Status of @- ‘Prospecting Permit 


Which May be in a. “Claimed” on | 
r Was no eau that a claimant | 


“Developed” Area? 


As I pointed out in. ‘my -earlior 
| Opinion, pHOE to 0 the oe Min- 


8 By excluding ‘the smallest legal ‘sub: 
division from a prospecting permit or lease” 
application, the permittee ‘or lease applicant is 


in exactly the same position be would have 
been in had the “undeveloped”. criteria been 


applied at the time of permit application. See 


2.2. 438 CFR 3501. mes (1975). 
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i buen oe 


onal eralopnent het: 30 U. TS. C. 


‘§§ 521-5381 (1976)... the Depart- 
ment consistently. interpreted . the 


Minera] Leasing Act to prohibit the - 


issuance of permits and leases for — 
-all-leasable minerals on lands. sub- 
ject: to valid mining claims. Ohio, 


Oil Co. v. Kissinger, 58 I. D.. 753 
(1944). This was merely a. variation. | 
on the.rule.that inconsistent claims. 
of right for the same tract must not. 
exist at the same time..Roos v. Alt-. 


Man, BA ED47 (1932). Another, 
| broader statement. of this rule is: 


that an. allowed. entry. on public 


land ‘under the Jaws. of the United, 
States segregates it from the public. 


domain, appropriates it-to private, 
use, and withdraws.it from: subse- 

quent, entry or acquisition until.the, 

prior entry is officially cancelled and 
removed. Bunker Hill. & Sullivan 
Mining and Concentrating Co. 
Onited States, 226 U.S. 548 (1918) ; ; 


- Hiram MU. Hqpiilion, 38 LD. 59, 


(1910). we : - 
This rule i is. easily. followed i in ‘the ‘es 


case ‘Of ‘activities which: ‘require De- 


partmental review of any attempted | 
appropriation. In the case of miming» 
claims,. however, prior to the pas- 


sage of the Federal. Land Policy 


and. Management Act of 1976, there 


atm ive 


z Shortly after the passage. of the 1920 ‘Act, | 
this rule was held to. apply. to. applications : 


filed under the Mineral Leasing Act. Sullivan 
Ds Tendotle, 48 L.D. 837 (1921). While appl-. 
cations, permits, or leases do not constitute... 


a technical . “segregation” or. “entry” of the 
lands, ‘this same rule was applied to them as 
a principle of the general administrative rule. 


Martin Judge, 49 L.D, 171. (1922) ; Lula. J 


Pressey, | 60 ID. 101, 102 (1947 ds ane cases 
cited therein, 
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under the Nonine Law of 1872 : 


record his claim with the Depart- 
-ment.? Until a claimant. sought a 


| patent to his claim, he had no re-. 


sponsibility either to notify the De- 
_ partment’s Land Office of the exist- 
ence or location of his claim, or to 
demonstrate the validity of the 
claim in the absence of a, contest. 
This produced the situation where 
an applicant or entryman for a par- 
ticular tract would not normally be 
aware of the existence of mining 
claims by reference to the Land 
office records alone. The burdens of 
proof and presumptions adopted by 
the Department i In response to this 
situation are explained 3 in Roos v. 
| Altman, supra, concerning a protest 


and contest between a stock-raising . 


homestead entryman and a mineral 
claimant who had applied for 


| patent. In oes wv. Aliman,. supra at. 


84, Assistant. Secretary Edwards 
stated | 


In the event ‘that an applicant aiaée 
other laws seeks to enter or select the 


land, it is manifestly necessary that the 
— evidence of its condition as to’ prior occu- 
pation and appropriation should be fur- 
ished by him, Kern Oil Co. at al, v. 
Clarke (80 L.D, 550, 566). 
~. * * @ a 2 

An affidavit in ‘conformity with Circu- 
lar No. 738, prima facie establishes that 
the land applied for is not occupied or 
appropriated under the mining laws, and 





8 With the requirement of sec. 314 of the 
Federal Land Policy and Management Act, 48 
U.S.C. § 1744 (1976), that mining ‘claims be 
recorded with the BLM, after October 1979 it 
will be Possible for the Department to deter- 
mine if there is a pre- existing claim for land 

- which is sought to be appropriated for another 
use ; C.9, prospecting for. phosphate, the re- 


maining mineral to which the “unclaimed, — 


undeveloped” . language limits the Secretary’ Ss 
permitting en . 
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“it ihe: entry ig regularly allowed, the 


‘burden will be upon the mineral claim- 


ant to show the contrary, and this show- 
ing ig not.deemed to be made unless the 
mineral claimant established a prior ex- 


isting location perfected by discovery; oa 
a mining location in the actual posses- 


sion of the claimant, who is diligently en- 


_ gaged in the search for mineral at the 


date of the inception of the stock-raising 
entry. [°] Ainsworth Copper Oo. v. Bew 
(58 I.D. 882) ; United States v. Hurliman 
(51 L.D. 258). [Italics in original.] _ 


If this procedural and evidenti- 


ary rule were applied to the situa- 


tion ‘involving coal or phosphate- 
preference right lease applicants, it 
would mean that their prospecting 3 
permits would be considered regu-. ~ 
lar and unaffected by the existence 
of mining locations claims on the 





8 Roos v. Altman, supra, raises the question 
whether mining locations which are in the 
actual possession of a locator who is dili- 
gently engaged ‘in the search for minerals 
(under the doctrine of pedis passessio) at the 
date of the issuance of a prospecting permit 
should also be excluded from the ambit of the 
permit because. of the “unclaimed” language. 


- There. are significant differences in- the lan- 
- guage of the Stock-Raising Homestead. Act and 


the Mineral Leasing Act which cause me to 
not include mining locations held by pedis 
possessio in the statutory exclusion of secs. | 
2(b) and 9(b). The Stock-Raising Homestead 
Act allowed. entries on. “ynappropriated, un- 
reserved” lands, 43 U.S.C. § 291 (1976), while — 


the Mineral Leasing Act allows the issuance™- 


of prospecting permits for “unclaimed; un: 
developed” lands, 30 U.S.C. §§ 201(b) (1970) 
and 211(b) (1976). Under the Mining Law of 


1872,.the source.of title to a mining claim is 


the discovery of a valuable mineral and ap- 
propriation in accordance with statutory re- 
quirements. O'Reilly v. Campbell, 116 U.S. 418 


(1886). Location represents an appropriation 


which segregated lands for the purposes of 
the Stock-Raising Homestead Act, but that 
appropriation must be coupled with discovery 
of a mineral to make the land subject to: a. 
mining claim for the purposes. of the “un- 
claimed, undeveloped” language of the Mineral 
Leasing Act. Thus, the doctrine of pedis 
possessio does not work a further exclusion 
from the class of lands that may be included 
in a "prospecting permit, -_ 
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permit tracts. If, wpon the assertion 


of a superior right’ by the mining | 


claimant, those existing locations 


were shown to be valid at the time 


the permit was issued the permit 

would be invalid to ‘that extent. 
This could be accomplished by ad- 
‘ministratively initiated adjudica- 
tion or by waiting for the mining 
claimants to make a showing of the 
pre-existing validity of their claims. 

The rule is potentially distin- 
guishable, however, in that pros- 
pecting permittees. were not re- 
~ quired to furnish evidence of prior 
occupation or appropriation with 
. their permit applications. This dif- 


ference can be traced to the statutes 


involved. Sec. 2 of the Stock-Rais- 
ing Homestead Act, 48 U.S.C. § 292 


(1976), requires an affidavit as to 


the character of the land.’° Absent 
such showing by a prospecting per- 


mit applicant," the presumption of 
regularity should not be given to the . 


subsequent prospecting permit ap- 


plicant and, hence, the burden 


10 A question arises here as to whether the - 
Department is estopped from retroactively. 


asserting, by regulation under the authority 
of Kern Oil Co.,: supra, the need for: such a 
showing by an individual currently. holding: a 
prospecting permit. If the Department is not 


estopped, requiring such a showing may oper- 


ate to invalidate portions of an individual's 


permit. The contention that this may involve 
a deprivation of property can be answered by . 
the fact that the statute operates to invalidate 


portions of the permit and not the requirement 
for a showing. In the future, this showing 


‘should be required by means of a title abstract - 


to be filed with permit applications, 


11 The affidavit of 43 U.S.C. § 292 (1976) is. 
| required to accompany applications to enter . 
- unappropriated public lands which have not 


been designated as subject to’ entry. The 


.. @ffidavit acts as a temporary classification of . 
“the lands, reserving them from other forms of 


- appropriation. 


would not shift. to the mining 
claimant. | 

This argument has not been 
adopted by. the Department, how-_ 
ever. In the case of oil and gas 
leases, the Department has fol- 
lowed the rule that if the tract books 
of the General Land Office show the 


land to be free from adverse mining - 


claims and subject to lease, then the 
issuance of the lease is regular and 
is prima facie valid. Ohio Oil Co. v. 
Kissinger, supra; A. V. Toolson, 66 
TD. 48 (1959) (appellants unsuc- 
cessfully contended that rejection 
of a mineral patent application be- 


cause of existence of an oil and gas 


lease was improper, claiming pre- 
existing valid claims). | | 

‘Thus the possible existence of a 
mining claim for which no patent 


application has been filed does not 


prevent the issuance of a lease under > 
the Mineral Leasing Act for min- 
erals not subject to the “unclaimed, 
undeveloped” language. If, at a 
later time, the mining claim. is 
shown to be valid prior to lease is- 
suance, the oil and gas lease must be - 
cancelled. Marion F. Jensen, 63 I.D. 
71 (1956); Ohio O1l Co. v. Kissin- 
ger, supra. Both the claim and the 
lease can exist on the same land un- 
til the mining claimant comes for- — 


ward to assert his interests. 


While the procedural ‘method 
used in the past was to await the as- 


sertion of a superior pre-existing 
right on the part of a conflicting — 
claimant, 


the Secretary Is not. 
limited to this method of establish- 
ing the validity or status of indi-- 
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vidual claims to he ‘eUbite Frente 
See Boesche v. Udall, supra; Cam- 


eron v. United States, supra. In _ 


those instances where leases have 
_ been: issued for lands which were 
not available for leasing under. the 
Mineral ‘Leasing Act, the proceed- 


ings which have ccruiteted 4 in can- 


—cellation of the improperly issued 


lease: have been initiated by the | 
BLM either: on its own motion, Ou 


Resources, Inc.,.supra; because of 
notification: of lands true status by 
the Geological Survey, David A. 


Provinse, supra; or because of pro- 
tests lodged by third - parties, — 


Amerada Hess Corp., supra; Mar- 
ton F. Jensen, supra. DP ge pw 
Waiting for a. mining an aan 


to come forward.to contest the va-_ 


lidity of the permit does not further 
the purpose of. the “unclaimed” 


limitation; That. limitation. is de-. 
| signed to prevent knowledge gained. 
by the mining claimant from ripen: 


ing into.a noncompetitive coal or 
‘phosphate — lease. 


‘prospecting. permittee, then the 


claimant’s Incentive is not to come - 
forward to protect his claim. Even 
ifthe claimant and the permittee 
were not the same, this approach 


would still encourage permittees to 


pay claimants not to come forward 


to assert the validity: of their claims. 


In order to carry out Congress — 
intent that coal and phosphate | 


prospecting permits only be issued 


for “unclaimed, undeveloped” lands, 
the Department must require the _ 
permittee to establish the alee | 

. * ered by a prospecting ai is to 


of. the claims found. | 
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Land - Management, 


3 If the mining. 
claimant is the same entity as the 


| [26 LD. 


a response to the 1977 S olicitor’s 
Opinion, t the Bureau of Land Man. - 


agement requested each holder of a 


noncompetitive (preference right) © 
coal or phosphate lease application 
to submit abstracts showing the | 
presence or absence of mining claims © 


_in the lands covered by the appli- 
cation on the date.the prospecting — 


issued. Bureau - of | 
Instruction 
Memorandum No. 77-410 (Aug. 18, 
1977).. For: the purpose of estab- 


permits was. 


_ lishing the permit’s status, a pre- 


sumption of validity for any mining 
claims that are revealed should be | 


adopted. Likewise; it would be pre- 
- sumed that: drillmg and develop- 
‘ment .had occurred on any oil and 


gas leases shown. I note that some — 


of the lands involved appear ‘to be 
covered. by. locations which do not 
appear to have ever been valid min- 


ing claims. Although the abstract 
submitted. by the noncompetitive 


(preference right) lease applicant 


shows that a notice or certificate of. 


location was found ‘in the County 
- Recorder’s Office, I have been in- 


formed. that: in some cases: corner’ 
markers cannot be found, and that. 
discovery shafts’ or’ other evidence: 
of mining. activity is not evident. — 
As noted above, a. mining claim’ 


which was not at ‘the time of permit. 


issuance supported by the discovery’ | 
of a valuable mineral deposit does — 
not render lands “claimed” within. — 
the: meaning oft the statutory provi- 
sion. | 

se conclude that the practical are 
to establish the status of lands cov- 
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vides: 


allow a noncompetitive (preference 
right) lease applicant to bring a 
private contest proceeding to estab- 


~ lish the invalidity of any. mining _ 


claims’ shown in the abstract sub- 
mitted or to show the lack of the 
sort of development 


proceedings or come forward with 
evidence showing the lack of devel- 


: opment, the Bureau. of Land Man-- 
agement should issue a Notice of 


Intent to Reject accompanied by a 


show cause order. This order could | 


be rebutted by the lease applicant 


coming forward at that time with 
evidence showing no development, 
or a claim’s invalidity, or both. 
Land adjudicated to be within the 
boundaries of a valid legal claim or 
in the smallest legal subdivision af- 


fected by development is to be ex- 


cluded from consideration in the- 
adjudication of a. noncompetitive | 
(preference right) lease and may 
not be included in any such lease © 


issued. 
5. Are” ‘There toe iveunn tons 


From the Statutory Provision as 
—— Construed in the Opinion? 
_A. Is @ Bona Fide Purchaser of a 


_ Prospecting Permit In a 
“Claimed” or “Developed” 


‘Area. E wempt iets the nee: : 


ton? — 


Sic. 27 (h) (2) of the’ Mineral 


- Leasing Act of 1920, as amended, 30. 


activities © 
_ jdentified in this Opinion on mining - 
claims or other mineral leases. In. 
_ the event that the lease applicant 
_ does not prosecute private contest 
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UNDEVELOPED.” 


§ 184(h) (2) ees ae 


The right to cancel or. forfeit for viola- | 


tion of any of the provisions of this chap- _ 
ter shall not apply so as to affect ad- - 


versely the title or interest of a bona fide 


purchaser of any lease, interest in- a 
lease, option to acquire a lease or an 
interest. therein, or permit which lease, — 


interest, option, or permit was acquired 


and is held by a qualified Person ae ‘in . 
conformity with those ‘provisions, even — 


. though * * * his predecessor i in title c& 2 | 


may have been canceled. or forfeited or 
may be or may have been subject to can- - 


| cellation or forfeiture for any such vi0- 
lation. [Italic’ s supplied.] - 


Congress. enacted ‘sec. 27 (h) (2) 
ef the Mineral Leasing Act in 1959 


in response to expressions of hesi- 
tancy by the oil and gas industry to 
make necessary investments. whera 


there was a “danger that ‘In the 


| chain of title of a lease one of its 


prior holders may have been in vio- 


lation of the acreage limitation or 


other provisions of the Act and that 
the lease might be subj ect to cancel- _ 
lation for this reason.” H.R. Rep: 
No. 1062, oe Cong. », ist Sess. 3 | 
(1959). | 

While Conprekiial concern was _ 


prompted’ by pending administra- 
tive proceedings against lessees in 
| violation of acreage limitations, the 
language employed in the statute 


and in the legislative history is 
broad enough to cover other viola- 
tions of Mineral Leasing Act pro- — 
visions. J. Penrod Toles, 68 L.D. 285 


(1961); Southwestern Petroleum — 


Corp. v. Udall, 361 F.2d 650 (10th 


Cir. 1966). It thus applies where © 
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.the predecessor in interest. of a bona 
ffide purchaser (BFP) fails to in- 
“clude all land available for leasing 
‘3in his application, J. Penrod Toles, 
- Supra, or where an application for 
lease fails to identify applied for 


' dands correctly, Duncan Miller, A~ 


30600 (Dec. 1, 1966). The provisions 
of sec, 27(h) (2) do not, however, 
“sInvest an individual with BFP 
<ights in cases where only an offer 
ttto lease, prior to lease issuance, is 
assioned. Herman A. Keller, 14 


IBLA 188 (1974); Leon M, #lana- 


| gan, 25 IBLA 269 (1976). 


The Interior Board of tana Ape 


peals has also distinguished be- 
tween violations of the statutory 
provisions which cause the lease to 


be voidable and those instances — : 
permits may be issued only on land 


where the lease is void. In the lat- 
ter instance, sec. 27 (h) (2) provides 
no protection. Ow Resources, Ine., 
14 IBLA 38383 (1974); Skelly Oi 
Co., 16 IBLA 264 (1974), rev'd on 
other grounds, Skelly Oil Co. v. 
- Morton, Civ. No. 74411 (D.N.M. 


1975). In O2l Resources, Inc., a non-— 


competitive oil and gas lease which 
was issued for lands in a wildlife 
refuge which was closed to leasing 
was held a nullity. Since this lease 
was a nullity from its inception, the 
subsequent purchase in good faith 
and for value was held not suffi- 


cient to invest the purchaser with 


the protection of BFP status. Like- 
wise, in Skelly Od Co., 16 IBILA 


964, a noncompetitive lease for lands 


held to be in a known geologic struc- 
ture at the. time of lease issuance 
. ‘was-cancelled as a nullity, with the 
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same result as in Od] paises, 
Ine. obtaining _ for a subsequent | 
purchaser. 

While the foregoing cases discuss 
cancellation of. leases, sec. 27 (h) 
(2) of the Mineral Leasing Act 
expressly applies to permits as well, 
and therefore the conclusions - 
reached with respect to leases apply 
to permits. Applying the foregoing 
to a prospecting permittee in light 
of the 1977 Solicttor’s Opinion on 
“unclaimed, undeveloped,” it be- — 
comes apparent that the classifica- 
tion of the permittee’s interest .as 

void or voidable is dispositive of the 
issue whether a purchaser of such 
a prospecting permit can enjoy the. 
protection of the BFP provisions. 
The limitation that prospecting 


which is “unclaimed, undeveloped” — 
deals with the character of the land 


to which the permit may attach. In 


this regard, it is a condition of the — 
land ike the status of the wildlife 


refuge withdrawn from leasing and - 


the known geologic structure sub- 


ject only to competitive leasing. A 
permit embracing lands which are 


not “unclaimed, undeveloped” 18 
therefore incapable of conveying a 
mineral interest under the terms of 
the statute; any permit purporting 
to convey. a mineral interest.is a 
nullity to that extent. Following the 
reasoning of Skelly O2l Co., supra, 
and Oil Resources, Inc., supra, the 
same conclusion must be drawn with 
respect to the status of a good faith 
purchaser for value of a prospect- 
ing permit issued in violation of the 
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statutory “unclaimed, undeveloped” 
limitation upon the Secretary’s au- 
thority to issue permits. In such a 
case, the BFP: provisions of section 
97(h) (2) of the Mineral Leasing 
Act do not provide protection from 
_ permit cancellation or lease, applica- 
tion rejection. : 7 


B. Should Permittees or Lease 
Applicants Who Have Made 
Substantial Hapenditures Prior 
to These Opinions Looking to 


the Development of a Prefer- 


ence. Right Lease Be Exempt 
_ from the Opinion? 


-It has been suggested that the 
earlier Opinion, which exempted 


previously issued preference right. 
- coal and phosphate leases, should. 


also exempt preference right lease 
applicants who have made sub- 
stantial expenditures subsequent to 


the expiration of. their prospecting | 


permit on the strength of their be- 
lef that a preference right lease 


for. coal or. phosphate - would be | 


issued tothem. - — 
The fact that. these prospecting 
permits are void ab initio to the ex- 


tent they embrace lands which are 
“claimed” or-“developed” as defined. 
in this and the earlier Opinion, and. 
not merely voidable (see discussion 
in part 1, supra) weighs against the — 
adoption of an exemption to the 


application of these Opinions on the 
basis of some sort of substantial ex- 
penditures test. Further, it is well 


established that past erroneous ad-— 


vice or acts by employees of the De- 


partment which do not constitute 


affirmative misconduct will not 


work to create an estoppel or create 
rights not authorized by law. 


United States v. Ruby Co., 588 F.2d 
«697 (9th Cir. 1978) cert. denied, 99 — 


S. Ct. 2838 (1979) ; Adlantic Rich- 
field Co. v. Hickel, 482 F.2d 587 


(10th Cir. 1970) : Verner F. Soren- 


son, 82 IBLA 341 (1977); Grady 


G. Price, Jr. 17 TBLA 98 (1974). In. 
an analogous case arising under the. 
- mining law, it was held that the fact 


that a mining claimant had held his: 


claim for many ‘years and per- 


formed work on it did not estop the: 
Government from challenging the 


validity of that claim. Nor was the | ; 


Government estopped because of its 
alleged failure to advise the claim- 


aut that the land embraced in the ~ 


mining claim was closed to mining. | 


It was the locator’s duty to exercise 


care in ascertaining the status of the 

land. Arthur W. Boone, 32 TBLA | 

305 (1977 Bs: | 
- Additional difficulty 3 in the adop- 


tion of such an exemption lies in 


the nebulous nature of the sub- — 
stantial . expeditures test itself. 
Should “substantial” be defined as a 
percentage of an entity’s net worth, 
or should it be an absolute dollar — 
figure? Should one time expendi-. 


‘tures count. as heavily as several _ 


smaller expenditures over a longer : 


| period of time? What kind of ex- 
penditures: should be countedi— 
planning activities; ‘environmental 


studies, equipment orders, admin-~ 
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istrative, sas personnel | 


‘Some expenditures by the permittee 
are necessary whether there is .a 


_ reasonable expectation of a prefer- 


_ ence right lease or not, and draw- 
_. inga line between these and others 


undertaken specifically in asserted _ 
and. allow the applicant to pursue 


_ reliance on expectation of lease 


‘s “a issuance is difficult if not i imp ossible. 


- Given the legal reasoning of this 


4 - and my prior Opinion, as well as the 
practical difficulties in fairly estab- - 


_ lishing a substantial expenditures 
exemption, I do not. believe an ex- 
-emption to the operation of this and 
_ -the previous Opinion on the basis of 


‘substantial expenditures. in mis- 


_ staken reliance on or expectation. of 
ithe issuance of a preference right 
: dease i is required or ges ia 
| Conclusion. | | 7 

-T reiterate the seueinsane previ- 


~ ously expressed in this memoran- 


dum. 


pesy A prospecting permit iin 7 


| embr aces land which is not “an- 


 -elaimed” and “undeveloped” is a 
. nullity and void as a conveyance of 


| any interest in that land. 


(Q) Land in a mining claim re- 
- the assistance of Frederick N.. Fer- 


| : mains “unclaimed” land - for the 
- purposes of M-36898 so long as the 
claim was not validated by “discov 


~ ery of a valuable locatable mineral _ 


deposit, at the date ‘of ‘Permit 
| issuance, 


(3) ‘Surface disturbing ‘here 


- activities, associated with delinea- 
_ tion of a mineral ore body which 
could reasonably be expected to dis- 


| close knowledge of an area’ S coal ¢ or 
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costs? 
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-phosphaté’ potential constitution | 
. development. | 
(4) The BLM should presume _ 


the validity of mining claims or the 


development of mineral leases dis- 


closed by abstracts submitted by the 
preference right lease applicant, 


the remedy of private contests or, 


: failing that, issue a notice of intent 


to reject the lease application where 


claims or development are shown, 


and allow the preference right lease 
applicant the opportunity to show, 
on the record, the invalidity of the 
claims, or lack of ae or 
both. - 

(5) The BFP pr ovisions of sec. 
27 (h) (2) of. the Mineral Leasing 
Act do not apply to permits which, 
embrace land that is claimed or 


developed. 


(6) No exemption from any ear- 
ee opinion or this one should be 


established for preference right 
~ lease applicants who have expended. _ 


substantial funds subsequent to the 
expiration of a prospecting permit : 


in the expectation of Sumas 2 


pr eference right lease. 
This Opinion was prepared with 


guson, Deputy Solicitor, John D. 


~Leshy, Associate Solicitor ‘for En- 


ergy and Resources, Robert Uram 
(formerly Assistant Solicitor, 
Branch of Onshore Minerals}, 


_ Larry McBride, and Kenneth Lee 


of the Division of ainerey and 
eon 


Leo ‘Kru, 


| — Sotieitor. 
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| Decided W pehe 20, 1929 | 
Appeal ; from decision of the Wyoming 


State Office, Bureau of Land Manage- 
ment, disqualifying oil. and gas lease 
offer for Parcel WY 2438, 2 


_ Affirmed as modified. 


1, Oil and- Gas. Leases! Aplications: 


- Generally—Oil and Gas Leases: Appli- 


cations: Sole Party i in Interest - 


Under the Departmental regulations an 
offeror in a simultaneous. oil and gas 


lease drawing must sign.a statement that . 


he is the sole party. in interest, ‘or, if not, 
submit the statement required by 48 CFR 
3102.7 . Failure to comply with the regu- 
lation.  Teduines oe ada of . ane lease 
offer. : 


| Q,. Administrative Practioe<< Adminie 
trative: Procedure:  Adjudication—Oil 
and Gas “Leases: Applications:. Sole 
Party i in Interest—Oil and Gas Leases: 
First. ‘Qualified si dees cas of 
Practice: Protests ss 


Where a protest, with accompanying sup- 
porting evidence, alleges that the oil and : 
gas lease. offer drawn first in a simul- | 


taneous-filing-drawing — procedure © Vio- 
lated the regulations because a party in 
interest was not disclosed and there was 
a multiple filing, the Bureau of .Land 


- Management should first afford .the 


drawee an, opportunity to respond to. the 
protest before rejecting the offer based 
on facts. alleged in the protest. The error, 
however, is rendered. harmless where on 
appeal the offeror has full opportunity to 
make factual submissions and eapond | to 
the allegations. | 
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3. Goatees ‘Generally—Oil_ and Gas» 
Leases: Applications: Drawings-—Oil | 


~. and Gas Leases: Applications: Sole 


Party i in Interest—Words and Phrases | 


“Interest in an oil wa gas lease or offer. a 
If an oil. and gas lease offeror in an oral © 

agreement gives ‘another person “a claim - 

or any prospective or future claim to an 
advantage or benefit from.a lease,” there _ 
would be an interest in the lease or lease 
offer which must be disclosed under 48 
CFR 3102.7. ‘That an offeror might raise 
a technical legal defense against enforce- | 


‘ment of such an agreement in a court does. 


not militate against there being a claim 
or avoid the consequence of the disclosure 
regulation or 43 CFR 3112.5-2 prohibiting 
oe filing in drawing procedures, 


4, Contracts: Generally—Oil. and: Gas 
Leases: Applications: :. Drawings—Oil 


‘and Gas Leases: Applications:. Sole 
Party i in Interest—Words and Phrases 


“Interest in an oil and gas lease or offer. ” ; 
Where ‘affidavits submitted on appeal by 
an oil and gas lease offeror disclose that 
prior to the filing of an oil and gas lease 


_ offer the offeror orally: agreed to give the 


person. filing the offer for him. either the 
opportunity to refuse to purchase ‘the | 
ease under terms -and conditions that a 


third party would make’ ( right of first re | 


fusal), or the opportunity. to. make the 


first offer before any. other offer: would be 
accepted (first right’ to buy), ‘the offeror 


has given the person an. interest in the 


offer as. ‘defined. in the regulations. to. in- 


clude a prospective claim to an advantage 
or benefit from’ a lease.” eee : 


_APPEARAN CES: ‘Earl HJ chaser 


Esq., Denver, Colorado, for appellant; 


Don M.. Fedric, Esq., Hunker-Fedric, 
BA, Roswell, New Mexico,. for: pro- 
testant; Patricia Boleyn Walker, ‘Esq. 
Office of the Regional Solicitor, Depart | 
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for the Bureau of Land Management. 
OPINION BY ADMINISTRA- 
TIVE JUDGE THOMPSON 


INTERIOR BOARD OF 
LAND APPEALS 


HH J. “Enevoldsen, of Potter, Ne- 
braska, appeals: from the letter deci- 
sion dated Mar. 7, 1979, by the Wy- 
oming State Office, Bureau of Land 


‘Management. (BLM), disqualifying 


his offer to lease Parcel WY 2488. 
Enevoldsen’ s offer won first priority 


in the. Wyoming State Office’s Dec. . 


1978 simultaneous oil and gas lease 
offer drawing. Appellant’s offer was 
disqualified based on evidence sub- 
mitted by Shackelford Reeder, the 
number. two drawee, protestant, 
which BLM found to show that:ap- 
pellant was not the sole party in in- 
terest for the parcel and that he 
failed to comply with the disclosure 
| Tequirements of 43 CFR 3102. a 5 


1 43 CER 3102.7 provides + 


terest. 


'* “A signed statement by the offeror that he 


Is the sole. party in interest in the offer and 
the. lease, if issued; if not he shall set forth 


. the names of the other interested parties. If 


‘there are other parties interested in the offer 
a separate statement must be signed by them 
-and ‘the offeror, setting forth the nature and 
extent of the interest of each in the offer, the 
nature of the agreement between them if oral, 
and a copy of such agreement if written. All 
interested parties must: furnish evidence of 


their qualifications to hold such lease interest. 


Such separate statement and written agree- 
ment, if any, must be filed not later than 15 


days: after the filing of the lease offer. Failure | 


‘to file the statement’ and written agreement 


within ‘the time allowed will result in’ the can-- 


cellation of any lease that may have been.is- 
‘sued. pursuant to the offer, Upon execution 
of the lease the first year’s rental will be 
earned and deposited in the U.S. Treasury and 
will not be returnable even though the lease is 
-gancelled.” . 
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*§ 8102.7 Showing as to. sole party. in in- 
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In his letter of protest protestant. 
charged that there was an agree~— 
ment or understanding between ap- 
pellant and a Joseph Sprinkle of 
Denver, Colorado, which - gave. 
Sprinkle “an interest or a claim or 
prospective claim ‘to. an advantage 
or benefit from any lease to be is- 
sued to Enevoldsen,” in violation of 
43 CFR 3102.7 and 3112.5-2. Pro- — 
testant based this charge on a con- 
siderable amount of evidence, in-— 
cluding three allidavits to support 


the charges. 


Without allowing: appellant an 
opportunity to rebut the evidence 
submitted with the protest, BLM 
issued its decision disqualifying ap- 


pellant’s offer. On appeal, appellant 


asserts this failure as error. Appel- 


_ lant further asserts that he was and 
is the sole party in interest in his 


lease offer and that protestant’s evi~ 
dence, which BLM accepted, is cir-. 
cumstantial and irrelevant. He. subs. 
mitted numerous. affidavits which 


challenge and deny the veracity of | 


protestant’s evidence. 3 
The record reveals the following | 
facts and circumstances. Protestant, 


first became suspicious when a 
Philip Donaldson of Grand Blanc,,- 


Michigan, contacted him. Donald-. 
son told protestant, as set-forth in: 
his affidavit, that when he tried to. 
contact appellant to discuss buying 
the lease, he was referred to appel- 


| lant’s father who said the lease was: . 7 
not for sale and refused to give him. — 


appellant’s address. — Appellant’s : 
sister-in-law referred Donaldson 
to Sprinkle, stating, “[TJhe last 


time they won a Lease, he got it” 


(Affidavit of Donaldson). Donald- 
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gon checked the Rocky: ‘Mountain 
Petroleum Directory for Sprinkle, 
and found “Joseph S. Sprinkle Oil 
Leases,” in Denver, Colorado. He 
_ then contacted the second | drawee, 


i protestant. 


Protestant’s disc of BLM rec- 
_ ords indicated that in the past other 


residents of Potter, Nebraska, had 


assigned leases in very active leas- 


_ Ing areas to Sprinkle, retaining un- 


usually low overriding royalty in- 
terests. Protestant hired a private 
investigator, James D. Visser, to 


contact appellant. personally and to 


determine if any agreement ex- 
isted between. appelant fone 
Sprinkle. 

In his affidavit, Visor states that 
appellant Gavieed that he had filed 
the entry card on behalf of Mr. 
Sprinkle, and stated that he had 


been entering the lottery for the 
last: four years for Mr. Joe Sprin-:.. 


‘kle.” According to Visser, appel- 
lant:told him, “I think we get 50% 


or’ something” . when. -questioned.. 


about the financial arrangements, 
and did not know if his father or 


4 / Sprinkle paid the filing fee. Visser 


also. contacted appellant’s father, 
_Don Enevoldsen. He states the fa- 


ther told him, “We have all signed. 


eards for years for Joe Sprinkle.” 
Protestant, states. that Don Ene- 


voldsen refused to divulge the fi- 
nancial. arrangements: he ae with 


7 Sprinkle, 


‘Protestant’ alse hited: Esther R. 7 


‘Evans. of Laramie. County,. Wyo- 
ming, to search the BLM records 


relating to oil and gas leases in Wy- 


oming. She found that five ape 
306-919—1980——7 


ae who filed on Parcel. WY_2438 
had won leases in the past and as-. 
signed them to Sprinkle, retaining 


_ overriding royalty interests of 14 to 


1 percent. Based on this evidence 
submitted by Protestant, BLM dis- o 


qualified appellant’s offer. 


On appeal; appellant asserts no 
other person had an interest in the 


lease. He submitted affidavits from 
himself, his father, Joe and Mary | 


Sprinkle, and nine. persons who 
have assigned leases to Sprinkle. 
These affidavits are discussed, infra. 
For our purposes here, it is suf- 


ficient to say that the affiants (other 
than the Sprinkles) generally state 
they give Sprinkle:a right of first 


refusal to purchase the lease, but 


that -he has no interest in the lease © 
and they do not have to sell to him. — 


Protestant filed an answer to ap- 
pellant’s statement of reasons, as- 
serting that appellant’s affidavits 


support -a finding of :a scheme::to» 


allow Sprinkle ‘a better chance to 
obtain leases. He states that 


‘Sprinkle’s oe ‘sponsored ‘applicants? : 


do not appear to pay filing fees; do 


not select the parcels filed | upon ; do 
not pay rentals; immediately sell - 


any lease won by them to Sprinkle; 
and retain a noncustomat'y, nominal 


overriding royalty interest.” He 


suggests the offerors “understand 


_ they must: sell: to. Mr. Sead for 
that is the ‘quid pro quo’ for hisall- 
encompassing assistance in placing’ + 

the applicants in. filings.” -Pro- 
testant argues that this right of first . 
refusal contains all the essentials 
-for’a contract, is akin toan option, | 


and gives rise to legal and equitable 
remedies for breach. Protestant sub- 
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mitted affidavits from a an nade panies 


ent consulting geologist and two 


other disinterested parties, all -fa- 
miliar with oil and gas leasing prac- 


tices in Wyoming. All three agree 
the % to 1-1% percent overriding 


royalty. paid by Sprinkle is. ab- 


normally low. Two or three percent _ 


is generally expected in highly 
speculative areas, while 5 percent 1s is 
considered standard. 


- The attorney for BLM submitted. 


8 enicnbn for expeditious review of 
the case and also, submitted a brief 


in support of the State Office’s posi-_ 


tion. First, she asserts that even if 


an opportunity to be heard prior to 
issuing its decision, the error was 
harmless because appellant and 
Sprinkle both admit Sprinkle had 


a right of first refusal. Second, she 
argues this right is an “option” and 
thus explicitly violates 48 CFR 


3100.0-5(b). The fact that “Sprin- 
kle’s interest is contingent upon the 


sale of the lease interest. by Appel- | 


-Jant which is controlled by Appel- 
lant, * * * does not preclude Mr. 
Sprinkle from holding an ‘interest’ 


within the. meaning of 43, CER’ 


/— 3100.0-5(b).”* 


243 CFR 3100.0-5(b). waatidaa i 
“(b) Sole partyin. interest. A sole party in 
interest in a lease or offer to lease ids a party 


who is and will be vested with all legal and — 
equitable rights under the lease. No. one. 1g, 


or shall be deemed to be, a sole party in In- 


‘terest with respect to a lease in which any 


other party has any of the interests described 


in this section. The requirement of disclosure 
. Jn an offer to lease of an offeror’s or other 


parties’ interest In a lease, if issued, 1s pred- 
feated' on the departmental Policy. that all 


offerors.and other parties having an interest. 
in simultaneously filed offers to lease shall 


‘have an equal opportunity for success in the 
drawings to. determine priorities. Additionally, 


such disclosures provide une means for main- 
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Appellant squatted: a reply brief 
to protestant’s and. the Govern- 


ment’s arguments, Both protestant 


and the Government stated that the 
facts -here show a violation of both 
the sole party in interest require- 
ment, 43 CFR 3102.7, and the pro- _ 
hibition against multiple filing, 43 
CFR 3112.5-2. Appellant initially 
points out. that the decision ap- 


-pealed from did not decide the mul- 
| tiple filing issue; therefore, that 


issue is not involved here. Appellant — 
argues that his use as .a layman of 
the phrase “right of first refusal” 


| ers | has significance only in terms of the 
BLM should have given appellant — 


intent of the parties, there being no 
written agreement involved. Appel- 


lant, his father, Sprinkle, and the 


other affiants all assert that Sprin- 


_kle has no rights whatsoever j in the 
leases he helps them win. Appellant 


asserts the statements in their affi- 
davits negate the existence of any 


contract, agreement or scheme. - 


Finally, protestant submitted a 
response to appellant’s reply stating 
that Sprinkle’s interest need not. be 7 
called, or even defined as, an option — 


- for it to violate the regulations. He 
states: “It does not matter that Ene- 
-voldsen: might, “not. have sold the — 


taining’ adequate eeeords of acreag e holdings . 


ofall such parties where such interésts: con- 


gtitute chargeable acreage holdings. An ‘in- 
terest’? in the lease includes, but is” not: lim: 
ited to, - 


record title interests, — overriding 
royalty interests, working interests, operating 


tights or options,’ or any agreements cover- 
_ Ing such ‘interests.’ | 


Any claim or any pros- 
pective or future claim to an advantage or 
benefit from a lease, and any participation or 
any defined or undefined share in any incre- 
ments, issues, or profits which may be derived 


from or which may accrue in any: manner — 


from. the lease based upon or pursuant to any 
agreement or understanding existing at the 


‘time when the offer is filed, is deemed to con- 
stitute an mnberest” in such lease. a: 
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lease, or might ave attempted to 


refuse to honor Sprinkle’s claim, for 


43 CFR 3100.0-5(b) requires. dig. 


closure of the existence of an agree- 
- ment giving another party an in- 


terest in the lease.” Protestant last. 


notes that he has contended that the 


the $10 filing fee nor any service 


fees to Sprinkle; do not reimburse | 
Sprinkle for filing fees paid by 
him; do not select ‘the parcels; do 


not pay the rentals when leases are 
won; and immediately sell leases 


they win to Sprinkle, retaining un- - 
usually low overriding royalty in- 


_terests. Appellant has not  re- 
sponded to these contentions, nor 
has he disclosed the amount of the 
bonus paid for the lease. ‘Viewing 


all the facts, protestant concludes. 


that the existence of a “scheme to 
give Sprinkle an advantage in the 
drawing is quite clear, and both 43 
CFR 3102.7 and 43 CFR 3112. 5-2 
have been violated.” 
[1] Under the Departmental reg- 


a sitions: an offeror in-a simultane- 
ous oil and gas lease drawing must . 


sign a statement that he is the sole 
party in. interest, or ‘submit the 
statement. ‘required. by 48. CFR 


3102.7 if there are other parties in 
interest. Failure to comply with this 
regulation requires rejection of the — 
lease offer. Alfred. L. Easterday, 3d 


IBLA 195 (1978). 
[2] The BLM decision rested on 


a finding that this regulation was - 
violated because Sprinkle held: an 
Interest ‘in appellant’s offer which 
‘was not disclosed on the offer. This © 
finding was made solely from the. 
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ii formations in the protest filed with 
the BLM office. Mar. 6, 1979. The 


BLM decision issued. the next day, 
on Mar. 7, 1979. We agree with ap- 


pellant to the extent of stating that 
this action by BLM was premature 


7 and procedurally improper in this 
Sprinkle applicants pay neither - 


case. BLM’s decision was based 
upon alleged statements of the ap- 
pellant and others not made in writ- 


ing to BLM, but made to another 
person and reported by that person. 
~The facts alleged were in’ charges 
made by a protestant not refiected 
in the record ieee in the poe 


materials. : 
| Although it has bent recognized. 


that there is no vested right in an 


oil and gas lease offeror to a lease if 
the United: States decides: not to— 
lease the land within the offer (e.g... 
Tdali v. Tallman, 380 US. 1 
(1965) ; Duesing v. Udall, 350 F. 2d 
748 (D.C. Cir. 1965), cert. denied, 
883 U.S. 912 (1966) ), it is also clear. 
that if the United States does lease 


land, the first qualified applicant | 


has a preference right to a lease 


which cannot be abused by leasing 
the land to another in violation of 
the statute and regulations. £.¢., 


McKay v. Wahlenmaier, 226 F. = 


85 (D.C. Cir. 1955). 


Usually, problems i in. dctedtiiniie 
whether an offeror was the first 
qualified offeror for a parcel of land 


can be resolved on facts shown by 
the official records, particularly the 


showings | of the applicant. Thus, 


where an offer is not accompanied 


with essential showings under the 


regulations it is apparent from the 
record that the offer: Toust be re~ 
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jected. There is no factual dispute 
involved, only a legal conclusion to 
be drawn from the facts in the rec- 
ord. The case before us, however, 
is different from the usual case be- 
cause the BLM decision rested upon 


asserted facts stated in a protest. 


Basic due process concepts of fair- 
ness should have been followed by 


BLM here, At the very minimum, 


appellant should first have been af- 
_ forded the opportunity to respond 
to such allegations and to rebut the 


_ facts stated in the protest. before. 


BLM rejected the offer. Cf. Stichel- 
man.v. Onited States, 563 F. 2d 418 
(9th Cir. 1977). 


BLM’s error: in this case is now - 
rendered harmless because it is true, | 


as BLM’s counsel has indicated, that 
this appeal process has afforded ap- 
pellant an opportunity to present 


information to rebut the facts al-_ 
leged in the protest, and he has at- 


tempted.to do so.by-submitting af- 


fidavits. It is also true, as appellant. 
contends, that the protestant and. 
Government’s counsel have raised . 
issues in addition.to that decided by - 


the decision below. These go to the 
viability of appellant’s offer, how- 
ever, and appellant has had oppor- 
tunity to address those issues in the 
briefs filed. with this Board and has 


done so. Were there a clear dispute — 
on basic facts determinative of the 


legal issues posed therefrom, we 
would order a fact-finding hearing 
in this case before an administra- 
tive law judge pursuant to 43 CFR 
4.415. However, in view of the sworn 
statements submitted by appellant 


and others concerning the arrange- .. 


ment with: Sprinkle, “we see no 
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basic fundamental factual dispute,. 
only minor factual discrepancies. 
The main dispute is over the legal. 


significance of the stated arrange-- _ 


ment. Thus, we believe the present. 
record affords an adequate predicate: 


for our determination of the crucial, _ 


issues raised by the appeal. 

[3] The fundamental question, 
upon which the other issues rest, 1s: 
whether Sprinkle had.an interest in: 
the offer and lease to be issued as: 


prescribed in regulation 43 CFR: 


8100.0-5(b). As defined therein, an: 
“interest” covers a broad range of 


rights in an offer or lease,including 


“Talny claim or any prospective or: - 
future claim to an advantage or: 
benefit from a lease.” See n.2. It is 
the protestant’s and BLM’s position 
that. the affidavits submitted. by ap- 
pellant on. appeal referring to 
Sprinkle’s “right of. first refusal’ 


establish that Sprinkle did :have 


such an interest in the lease. Appel- 


lant has attempted:-to explain-away 
the use of this language in the  affi- 


davits by referring to other -lan-" 


- guage therein to show there was no: - | 


enforceable agreement with Sprin- 
kle whereby the offer had to be as- 
signed by appellant to Sprinkle. , 


-3We note that appellant has not. submitted 
anything. that would indicate that a hearing in 
this case might be. productive of a different 
result. As will be indicated infra, he has not 
endeayored to show what was intended -by | 
the language used in the affidavits of “right 
Furthermore, he. has ‘not 


himself and others, This . fact,. unrefuted, 


strongly supports an inference that Sprinkle — 


had more than a mere: hope or expectation to 
purchase a winning lease since. the normal 


expectation is: that .a person would not pay 


filing fees as a gratuity, but would as a con- 
sideration aor a benefit to be obtained. 
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Aopalase mntende: no Barone: 
-able contract existed between Sprin- 
le and appellant which would give 


‘Sprinkle any right or interest in the 


lease. He contends that many De- 


partmental decisions. require that 
there be an enforceable contractual. 


right. before a third person is 
‘deemed to have an interest in a lease 
-offer. The cases cited involve rela- 


‘tionships between oil and. gas lease 


‘services and offerors where the writ- 
ten agreements between them per- 

mitted the offeror to sell the lease to 
‘the service at the offeror’s option. 
“The question was whether the serv- 
_ices had an interest. It has been held 


‘that unless the contract provided 
_ that the offeror must sell to the serv- 


ice, the service did not have an in- 


terest. See, e.g., Kelley Everette, 41 


IBLA 155 (1979); Jack Mask, 41 


-IBLA 147 (1979), and cases cited 
_ ‘therein. In those cases there was no 


asserted “right of first refusal” in 
the service company. There were 


definite written agreements specify- 


ing the various rights of the parties 


between themselves. There was a_ 


clear option in the offeror, but not 
in the filing service company. These 
‘eases are clearly distinguishable 
trom the instant case. Here, appar- 


ently, we have no specific written — 


contract. Appellant has asserted 
that there existed only 3 an oral 
understanding. 


The fact that. an agreement: or 


understanding between the parties 
Is oral makes no. difference i in consid- 


ering whether. there has. been a vio- | 
lation of the ® regulations. Under 43 | 
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CFR 3102.7, if there are other 
parties interested in the offer sepa- 
rate. statements must be signed by 
them and the offeror “setting forth 
the nature and extent of the interest 
of each in the offer, the nature of the 
agreement between them if oral, and - 
a copy of such agreement if writ- 
ten.” If the oral agreement would 
give a person “a claim or any pro- 


spective or future claim to an ad- 


vantage or benefit from a lease,” 
there would be an “interest” in the 
jease as defined by 43 CFR 3100.0-5 


(b). The regulation uses the word 


“claim.” This connotes~ something. 
less than a right which may be suc- 
cessfully enforced in the courts. For 
example, if a party to an agreement 
asserts there is no enforceable con- 
tract because he could raise a statute 
of frauds defense in the courts, this 


does not change his status under this - 


regulation nor under 43 CFR 
3112.5-2, which pertains to multi- 
ple filmgs. The party still has a 

“claim” to an advantage or benefit 


from a lease, and cannot by a “boot- 


strap” argument of a possible tech- 


nical legal defense avoid the conse- 


quence of the clear purpose of the 
regulations to have such interests 
disclosed and to forbid multiple fil- 
ings by parties in the same drawings 
who have such interests. Compare 
Foote Mineral Co., 34 TIBLA. 285, 85 
LD. 171. (1978) (aveentle on ap- 
peal in the courts), where it was 
held, inter alia, that the United 
States may assert a claim and de- 


termine the underlying obligation 
for royalties, even though a‘defense 


Q in that a, the statute of limita- 
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| tions) against collection of some of 
the royalties could be asserted. m 
court proceedings.* 7 
Thus, the important determina- 


tion to be made is whether Sprinkle — 


had a “claim” to an advantage or 
benefit from a lease, and not 


_ whether he could successfully en-— 


force the agreethent in a court. _ 

[4] Appellant has requested that 
we consider all of the statements 
in the affidavits submitted to sup- 


port his position and not take one 
statement out of context. We have 
examined all of the affidavits in con- 


- nection with appellant’s conten- 
_ tions and have carefully considered 
the statements therein in their en- 

tire context. Despite appellant’s 


shifting position in trying to ex- 
‘Plain away the use of the term 
“right of first refusal,” all the in- 


. formation submitted tends to show 


that Sprinkle and appellant had-an— 


oral understanding or agreement 


which could come within the defi- 


nition of | an “interest?” 3 in the lease. 


handles the filing of the entry cards 


for appellant aS well as other mem- 


-4In a different context, in a case involving 
& conspiracy to acquire patents of.desert land 
under laws limiting the acreage an individual 
- could acquire, it was argued that an oral, un- 
disclosed. understanding between. desert land 
entrymen and others would not be a legally 
enforceable contract, Reed v.. Morton, 480 
WY, 2d 634, 641 (9th Cir, 1973), cert. denied, 
414 U.S. 1064. It was held that there was, 


nevertheless, sufficient proof of a scheme or. 
conspiracy which year violated the laws. In| 


Specifically addressing the argument, the: court 
Stated : 

“But: acre (nes nwerheate? ane ‘understand- 
ings,’ like.more formal contracts to pass title 
~ to desert land grants after patents, undermine 
the Interior Department’s power and duty. to. 
enforce the restrictions on the recipients of 
the eoreknnents bounty. ae ner 
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bers of his. ails and other friends: . 
and members of our family. ” He 


then states: 


I do not have with phenn's nor do Stier have: 
with me any prior arrangements as to the- 
sale of any oil and ‘gas. leases that they 


may win. 


I. have veibally: Comanea to oe an i 
offer and I have been assured that my 
offer would receive early consideration ag- 
to its adequacy. My wife, oe has au-- 
thority to act in my behalf, | <a 

The latter statement eee away 
much of the import of the first state-_ 
ment above quoted. Sprinkle has. 
promised to make an: offer. Clearly — 
it was appellant’s and Sprinkle’s: | 


understanding that. Sprinkle would. 
_ offer to buy any lease in the draw- 
ing which appellant would win, and 
that “early consideration as to its 


adequacy” would be eiyen by the | 
offeror, : 
In appellant’s affidavit he states: 
that his father explained to him | 
that Sprinkle would handle the “me- 
chanics of the filing” if appellant 


Tn Sprinkle’ s affidavit he states he desired to participate in the oil anc 


gas lease drawings as other family | 
members had done with Sprinkle’s — 


help. Appellant. states further: 7 
. He explained that I could do: so by sign- 


ing entry cards and giving them to Mr. 


. Sprinkle. Mr. Sprinkle asked for the right 


of. first refusal to. purchase the lease. I 
could sell-it to-him if I wanted ‘to, but EF _ 
did. not have to. I was. perfectly free to: 


| sell it to whomever T wanted. 


Later i in the affidavit he states hae 


he in no way intended to give the 


private investigator the impression 


that he was filing on behalf of 


Sprinkle or that he has been “enter- _ 
ing the lottery ea Mr. Jos 
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The affidavit by appellant's 


father, D. W. Enevoldsen is basical- 


ly of the same import. The most 
fe portions of. his affidavit 


 For- many years ci have ‘made appli- 
cations for oil and gas leases in the Fed- 
eral Simultaneous Filings. I first became 


aware of the filings through relatives of | 


mine. who are relatives of Joe and Mary 
Sprinkle. Tand other members of my fam- 
ily contacted them to determine if: we 


_were eligible to participate in the filings. | 
_. We were informed that if-we would ex- 


ecute the. entry cards, the other. details 
would be handled for us by J oe and Mary 


_. Sprinkle. The only request that ‘they _ 
made of us was that if any of us won, 
we would let them make an offer and Sie: é 


them the right of first refusal. 


With regard to his ‘conversation 
with the private. investigator he 


-. stated: a s: Rae 
‘He [the investigator] said, “You ae 
signing cards for Joe Sprinkle,” and I 
_ said “No, you are putting words in my 
mouth.” I asked him if this was the way 
_ that he talked to my son, He kept saying, 
. “Tg it true you and your son. are signing 
for Joe Sprinkle? 7 kept repeating, We 


rh sign the entry cards for ourselves and we | 
are the only people who have .an interest 


in the leases and we can Sell. to whomever 


we want. ” He kept using phrases such as: 


— “But you do sign cards for J oe Sprinkle” 
and “You are- doing this for - J oe 
Sprinkle. 7 T kept telling him that he was 
misinformed and: finally I became rather: 
irritated. and told him if he wanted some 


- more information, he could talk to. Joe. 
‘Sprinkle or anyone he wanted, but I did ; 


not want to talk to him anymore. 


- Nine other. affidavits oS. sae 
mitted : by. relatives or friends. They 
are. identical and. state: : 


Twas at no time nor am I now obli- 
gated. to transfer any interest to anyone 
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in any oil and gas lease that I have won 
or may Win as a result of any simultane- 
ous drawing conducted by the Bureau of 
Land Management. — | 


Joseph — Sprinkle advises — me ana 


| handles the filing of my application... I 


have agreed verbally that in the event I 


am successful, he will. have the right of © 


first refusal to purchase the lease. He has: 

agreed to assist me in selling the Jeane in 

the event he does not purchase it. | 
I, at all times, have and have had the - 


| Spie. ieh: to sell to whomever and vat 
whatever price I desire and no one has: 


or has had any right to any portion of a 


' was lease I have applied for.. 


The arrangement or understand- 


ing of these nine affiants with 


Sprinkle. appears to be similar to 
that of. appellant. | | 
. Appellant. contends that, at. most, 7 
his arrangement. with — Sprinkle 

could give rise merely to.a “hope or 
expectation” in Sprinkle and not an. 
“Interest” in the lease, and that by 


decisions of this Board i in such cir- 
cumstances the offeror is the sole: 
. party in interest and there is no vio- 


lation of the regulations. E.g., Vir- 


ginta L. Jones, 34 IBLA 188 


(1978) ; D. EZ. Pack, 30 IBLA 230: 
(1977) 5. Harry Le Matthews, 29 


IBLA. 240 (1977); RB. M. Barton, 4 


IBLA. 229 (1972); John V. Stef- 


fens, es LD. 46 (1967). In none of 
these cases, however, was there an 
agreement that the offeror gave the 
agent filing the cards a “right of 
first refusal. ie “They are. all distin- ae 


guishable from the situation here. 
_ Although the affiants used. the 


| term “right of first refusal,” appel- | 
lant now.. says there was no prior 
“agreement of a “right of first re- 


fusal” vested in ‘Sprinkle, He con- 
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tends that appellant did not use the 


phrase in its legal or technical sense 
because qualifying language ne- 
gates such an intent, specifically, his 
statement that “I could sell it to 
him if I wanted to, but I did not 
have to. I was perfectly free to sell 
it to whomever I wanted * * *.” 
We do not agree that this statement 
coupled with all the information in 
the affidavits establishes - that 
Sprinkle had no claim to an advan- 
tage or benefit from the lease. Ap- 
pellant’s excuse that he is.a lay per- 
son and would not understand 


technical terms is. not persuasive 
here. Apparently the affidavits were 
prepared with the help of an attor- 


ney, or at least, they were reviewed 


_ by an attorney in submitting them 


as proof of the arrangement be- 
_ tween the parties. 

Appellant points to court cases 
which use “right of first refusal” in 
a technical sense to mean that the 
person having the right would have 
the right to meet any bona fide offer 
of a third party at the same price 
and on the same terms and condi- 
tions as those in the offer by the 

third person, if the person giving 
the right decided to sell. Z.g., 
Turner v. Shirk, 364 N.E.2d 622 
(Ill. App. 1977); Bennett Veneer 
factors, Inc. v. Brewer, 441 P.2d 
128, 184 (Wash. 1968); Brownzes 
Creek Collieries, Inc. v. Asher Coal 
Min. Co., 417 S.W.2d 249 (Ky. 
1967); Tamura v. De Tuliis, 281 
P2d 469 (Ore. 1955). Appellant 


contends that the right of first re-_ 
fusal is not an “option,” quoting. 
from Coastal Bay: Golf Club, Ine. 


v. Holbein, 231 So.2d 854 (Fla. 
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1970), at 857, wherein the court 


stated: “That right 1 is clearly an ex- 


ecutory right. It is therefore not an 
option because an option is an exe- 
cuted contract.” Appellant has 
cited additional cases to the same 
effect pointing out that the right of 
first refusal is not a true option be- 
cause a lessor has the right to retain 


_ the property and not to sell to any- 


one. However, as clearly pointed 
out in most of these cases cited 


above, and as expressly quoted by 


appellant from Bennett Veneer | 
Factors, Ine. v. Brewer, supra at 
132: _ “eos 


In a preemptive right contract, ‘some- 


times called a “first refusal” right, there 


is an agreement containing all: essential 
elements of a contract, the terms of 
which give to the prospective purchaser. 
the right to buy upon terms established 
by the seller; but only if the seller de- 
cides to sell. [Italics by appellant. ] 
Appellant then contends. that the 
terms of an oral contract must be - 
“clear, satisfactory, and unequivo- 
cal.” This requirement is stated in 
cases involving conflicts between the 
purported. parties to the contract. 


‘Tn our situation it suffices if the evi-. 


dence simply show-an. arrangement 


which violated the regulations. 


We agree with appellant that the 
evidence here does not establish 
that Sprinkle had an option to pur- 
chase the lease, within the usual 
meaning of the word “option” to 
mean a definite contract whereby 
the prospective purchaser has a 
definite right to purchase, if he 
chooses to do so under agreed upon 
conditions, rather than the seller 
having the election to sell. We do 


not agree, however; that Sprinkle © 


jo && 
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obtained no aon under the oral 
agreement ear appellant. As indi- 
cated, appellant contends his state- 
ment that he “was perfectly free to” 
sell it to whomever [he] wanted” 
negates a right of first refusal. Also, 
appellant states we must look to the 


term “right of first refusal” in the 


entire context of the language in 


the affidavits. This must be true, 
also, of appellant’s other statement. 
If we were to accept appellant’s 


argument completely that. Sprinkle 
had no rights at all, we would have 
‘to ignore the innpaans of “right of 


first refusal” and say that it had no 


it appears that appellant and mem- 


bers of his family and Sprinkle had _ 


an understanding that Sprinkle 
had some right or privilege because 
he filed the offers for them. It is 


clear from Sprinkle’s affidavit that 


he was obligated to make an offer to 
purchase a winning lease from. ap- 
pellant, but that appellant could re- 


fuse Sprinkle’s' offer if he did not 


want to sell the lease. What is lack- 


ing in appellant’s submissions is a 
specific and clear explanation of 
Sprinkle’s right. ‘We cannot:accept * 


appellant’s assertion that Sprinkle 
had no right in view of the state- 
ment in his affidavit and in the 
other affidavits which show a pat- 


tern whereby Sprinkle would. file 


the offers for appellant and others, 


if they would give him a right, 


first refusal. 


The affiants’ igateaeaes do not i 
pressly state that Sprinkle would - 


have the right to match any other 
offer made by a third person to ap- 
pellant. However, the language in 


the affidavits does not clearly dem- 
onstrate that he would not have that, 
right. Such a right is in keeping 


: with: the most ‘common. legal under- . 
standing of.the term right ‘of first, 


refusal. The only other possible 1 in- 
ter pretation which would give some 
meaning at all to the use of the term 
is that Sprinkle would be. afforded 
the first. opportunity to make an of- 
fer to purchase the lease. This 1s 
usually called a “first right to. buy.” 
See 1A. Corbin, Contracts §§ 261, 
261A (1963). In both circumstances, 


_ the person giving the right does not 


have to sell. However, if he decides. 


to do $0, the party to hon the right | 


was-given must be given either the 
opportunity to a to purchase 
under terms. and conditions as a 
third party would make (right of 
first refusal), or the opportunity to 
make the first offer before any other 
offer would be accepted ( first right z 


to buy). 


While neither of these rights : are 
the equivalent of an option, they 


are valuable rights which would 
preclude the lessor from assigning — 
the lease without first giving Sprin- _ 
‘kle either the opportunity to. make 


a first offer to purchase, or to match 
any offer made to the lessor by a 
third party.® The fact that the lessor 


could choose not to sell the lease does 


’We pees aaie the semantical problems 
here as the terms do not always have express . 
technical meanings in all factual contexts. The 
discussion..in. Corbin, Contracts,. supra, «best: 
explains this. We have used above the most 
common meanings in light of the factual con- 
text presented here. The fact that there may 
be some. ambiguity 1s caused by appellant’s 
failure to delineate more particularly the ar- | 
rangement, This should not serve to help his 
pone <3 
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not: diminish the right. We find that 


‘because. Sprinkle had one of these | 
F rights he had, at the time offer was 

-. filed, an “interest” in the lease offer 
7 --within the meaning of that term as 
defined in the regulations to include 
a prospective claim to an: advantage 
or beriefit from.a lease. This is far 


‘different from an: option in the les- 


-. sor to sell to the agent filing service. 


In that situation, there is no re- 
straint on alienation of the lease. 


a The lessee may sell to anyone and 
_ the agent has no claim. against him 
_ if he chooses to sell to someone else; 


. without exercising the option to sell 
to the agent. Under either a right of 
first ieencal. or first right to buy dis- 


cussed above, however, the lessee is 7 | 
restricted in his rights to the lease 


because he cannot alienate any in- 


terest’ in the lease without’ comply- 
ing first with his arrangément with 
Sprinkle, Thus Sprinkle has an in~ 
terest in the lease, as defined i in the | 


| regulations. | 


In view of the above Aiding, it is. 


= apparent, that. there was a Violation 
of 43 CFR 3102.7, pertaining to the 


disclosure. of parties interested in 
also, of 43 CFR 
a 3119. 5-2, ‘prohibiting multiple. fil- 
ings in a drawing, as Sprinkle filed 


the offer” and, 


In the same drawing. 


Accordingly, pur suent to ee au- 
thority delegated to the Board of — 
Land Appeals by the. Secretary of 
_ the Interior, 43 CFR 4.1, the deci- 

sion appealed from is abraed as to 
_ the rejection of appellant’s offer 

with the modification made herein 


- : that appellant should have been 
- given notice and an. oppor to 


‘DE CISIONS or THE DEPARTMENT OF THE INTERIOR 


We coNcUR: 


(86 ED... 


ee prior tc to BLM inaking the 


decision, 


So OAN <B. Tae, — 
_ Administrative J udge. 


Frepericr. meawiey, 
Administrative J udge. 


Dovenas EK. Hunnrours, | 


| oe Judge. 


APPEALS OF GREGORY LUMBER. a 
C0, INC. (ON RECONSIDERATION) 


TBCA-1287-1278 


b cgugls 
1289-12-78 
1240-12-78 © 


"Decided N ovember 28, 1979 


Contract Nos. 0R090-TS7_8, OR090-_ 
‘T8549, ORO90-TS6-18,. 0R090-TS6- 


60, Bureau of Land ‘Management, 
| Denied, 


Rules of Practice: a ‘Motions— 


Rules of Practice: eee Recon- 
sideration — i eee a 


: The appellants motion for ‘nenonaidehas 


tion provides no reason for overturning 


the Board’s principal decisions which dis- __ 
missed the subject: appeals for lack of 


jurisdiction. The Board, | having found 


_ significant current precedents consistent _ 
with the ‘view that. the effective date of 


the Contract ‘Disputes’ Act of 1978 was- 


Mar. 1,.1979, and that claims appealed to 


the. Board prior to that date were not 
pending © then before the. contracting 
officer, finds. those. precedents controlling ; 
without analysis of all matters argued in 
appellant's brief. : 


‘APPEARANCES: 1 Edward F. Canfield, 
| oe at: Law, Casey, Seott & Can- | 
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“November 28, 1979 « 


‘field, Washington; DC., for appellant; “a 
Lawrence.E, Cox, Department Counsel, ” | 


Portland,  OreeON for Government. . 


TIVE JUDGE LYN CH* = 


INTERIOR BOARD OF - 
- CONTRA CT APPEAL 


" Appellant: has filed a Motion for 
a Reconsideration of the Board’s de-. 
- cision of Sept. 28, 1979, dismissing 


the subject appeals on the grounds: 

1. Important issues of law and 
‘precedent concerning statutory con- 
struction argued by appellant in its 


‘brief were not discussed by the 
Board in its: decision: These cases 


-deserve: comment and analysis. 
2. In a similar controversy with 
respect to the meaning of the terms 


of the statute, another Board was | 
split with a substantial number of 
judges dissenting. It is respectfully 
suggested that consideration by the 


Board en banc should take place. 


8. The rule relied upon by the 
Board isan interim rule. If the rule 
is later changed, this dismissal will 
have prejudiced appellant and leave 


it without recourse under the Con- 
tract Disputes Act. 


Appellant’s first contention. that 


| important issues of law and prece- 
dent were not discussed by the 


Board in its decision: belies the basic 


function of the Board to determine 


: * Administrative I nde Beryl 8. Gilmore who. 
authored the principal opinion is no vee a 
member of this Board. oh 


facts.. Aifhoush;, ahs, oa of 
jurisdiction. presented. necessarily | 


ee involves legal questions of statutory 


| . Interpretation, there exists a signifi- : 
| ‘OPINION BY ADMINISTRA- " 


cant. number of earlier Board. of 


Contract Appeals’ decisions and a_ 
recent court, decision ' ‘involving the 


same question. of when a claim is 


“pending then” before the Contract- 


ing. Officer. Except: for dissenting — 
opinions in Monaco Hnterprises, 
ine, and . Towne Realty, LNG, 


-ASBCA 23611 and 23676 (June 6, 


1979), 79-2 BCA par: 13,944, the 
Board decisions are. consistent. with 
the view that the language “pend- 
ing then” as used in the Contract 
Disputes Act, PL. 95-563 (41. 
U.S.C. | §§ 601-613 (1976) means 
pending before the contracting of- 
ficer on or after Mar. 1, 1979, the 
effective date of the Act. This inter- 
pretation is confirmed by the Court 
of Claims in 7roup Bros., Ine. 
v. United States, Ct. Cl. Order 
(Aug. 24, 1979), where the contrac- 
tor was notpermitted to elect to - 
proceed with a direct suit under the 
Contract Disputes Act. because the 
appeal filed witha Board prior to 
Mar. 1, 1979, was not pending before _ 
the Contmeene Officer on the effec- 


tive date of the Act. We conclude 
that the availability of significant 


current precedents involving the 
specific phrase requiring interpreta- 


*Zigetunl issues: in’ eontractunl “iss tion is controlling without the need 


putes and to apply existing law to 
render a decision on the findings of 


or desirability of analyzing all cases | 
mentioned in appellant’s brief. 


_ The suggestion that cdnsidération. 


~ by the Board en banc should take 
place is denied with the observation. 
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that a majority of the Board did . 


join in the Sept. 28, 1979, opinion 
which dismissed the appeals, 


The third contention that the 
_ Board rule relied: on is only an in-- 
| terim rule subject to change that 


may prejudice the appellant raises 


a groundless concern that the Board 


could modify its rule to change the 
effective date of the Act as expressed 


in the Act and as interpreted in var- 
10us Board and court décisions as 


discussed 3 in the Board’s decision of 
| Sept 28, 197 9. 


¢ Gain 


~The Board’s principal desivion of 


Sept. 28, 1979, dismissing. the. sub- 
Ject appeals for want of jurisdiction 
over the particular claims involved 
1s hereby affirmed. 7 

| Russert C. Lyncu, 

_ Administrative Judge. 
We concer: 
G. Herserr Pace: 
Administrative Judge. 
Wriram FF. McGraw, 7 
Nene Administrative ubae,: ae 


BURGESS MINING AND 
CONSTRUCTION CORP. 


1 IBSMA 293 


3 ‘Decided Nowenben 90, L979 
Appeal by Burgess Mining and Con- 


struction Corp. from a decision by 


Administrative Law Judge Sheldon L. 


Shepherd which sustained a notice of 
‘violation issued by the Office of Surface 


_ Mining Reclamation. and Enforcement 


for failure to remove topsoil and to 


post perimeter - markers clearly. 


(Docket No. NX alia 


DECISIONS OF THE DEPARTMENT - 


APPEARANCES: 


OF THE INTERIOR [86 1D: - 


"Affirmed, 


i ake Surface Mining Control ‘and. Recla- 


mation Act of 1977: ; Lopsoil: Handling 


Absentexpress: approval ofan alternative: is 


plan bya regulatory authority in the 


manner provided by law, 80 CFR 715.16: 
requires no less than all the available top- 
soil to be salvaged. 


2. Surface Mining. Control wad Recla- | 


mation Act of 1977: Signs and Markers 


While the initial. Feder al regulatory pro- 
gram requires that the perimeter of the 
permit area be clearly marked, there is. 


no. definition of permit area applicable ~ 


during such program; therefore, an in- | 
terpretation of 80 CFR:715.12(c) that-is: 
consonant with.the spirit and pur poses of . 
the Act will be upheld. 


D. Surface Mining Contr ol and Recla- 


mation Act of 1977: Signs and Markers _ | 


Signs and markers, whenever required, 
must be durable and easily recognized. | 


. W. EL Prescott 
TH, Esq., Birmingham, Alabama, for 
Burgess Mining and. Construction 
Corp.; Charles P. Gault, Esq. .» Office of 
the Field Solicitor, Knoxville, Tennes- 
see, Mark Squillace, Esq.; Office of the 


Solicitor, and-Marcus.P. McGraw, Esq. ae 


Assistant. Solicitor. for. Enforcement, A 


Office of the Solicitor, Washington, - 


D.C., for the Office of Surface Mining 


| Reclamation and Enforcement. 


OPINION BY THE INTERIOR. 

BOARD OF SURFACE MINING 

AND RECLAMATION 
APPEALS | 


This appesl. was filed by Burgess ’ 
Mining and Construction Corp. 
(Burgess) from the Administrative 
Law Judge’s (ALJ): decision in 
Docket No. NX 9-28-R which up- 
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N ovember 80, 1979 


held. ‘Wiolation Nos, qd and 2 of 
_ Notice of Violation No. 7 9-II-16-4, 
issued to Burgess by the..Office of 


Surface Mining Reclamation. and 


Enforcement (OSM) for its failure 
(1) to salvage all topsoil on lands 
_ to be affected by mining as required 


by 30 CFR 715.16, ana (2) to mark 
clearly: the per ‘imeter of-the permit — 
area in. ‘accor ‘dance. with 80: CFR: 
715-12. The ALJ held that the evi- 


dence presented at the hearing. was 
sufficient to uphold the. perimeter 


. Mnarkers violation and part of the 


topsoil violation. We believe that 
the conclusions made by- the ALJ 


were justified under the circum-_ 


stances and. we affirm his decision.. | 


FF actual and Procedural 
B ackg gr ound 


On Feb. 1, 1979, William D. Ellis; 


aieclawaton inspection. specialist 


os for: OSM,. ‘nspected the. Burgess 


_. surface mining operation in’ Bibb ? 
and Shelby Counties, “Alabama. 7 


Inspector Ellis was accompanied on 


the inspection by Burgess superin- 
tendent James McCoy. As a result 

of this inspection, Notice of Viola-. : 
 tioti No. 79-II-16-4 was issued to — 
 -Burgéss on Feb. 1, 1979.?"T wo viola- 
tions of the: Department's interim. 
regulations were specified: (1) the 


| failtire of the operator to salvage all 
topsoil ‘on- land to be: affected ‘by 


mining, as required | by : 30: CFR = 


Ee PiIs inspection was... conducted pursuant 
to sec. ‘921 of, the Surface Mining ee ‘and 
Reclamation Act ‘of (1977 (Act), U.S.C. 


§ 1271 (Supp. I 1977), and. 30° an 721 


ofthe Department’s. interim’ regulations. . 
2? Notice of Violation No. 79-II-16-—4 was 


Assuéd pursuant - to 30. U.S.C. § 1271(a) (3) 


{Supp. I 1977) and 30 CER 722,12, 


715.16; aad ©) the failure of the 
operator to mark clearly the perim- 


eter of the permit area, as required 
by 30 CFR 715.12. Burgess filed an 


| application for review of the notice 


ou Feb. 26, 1979,? and a hearing was 
held before the ALJ on May 10, 


| 1979. 


~OSM’s° ‘assertion that” Burgess 
failed ‘to: salvage all topsoil - was 
based on the conditions found by. 
the inspector on Feb. 1, 1979, as re- 
ported by him in his testimony.‘ In 
support of this testimony, OSM in- 
troduced Exhibits 3-1, 8-2, 3-7, 3-8, 


3-9, and 3-18, photographs. of spoil 


piles partially covering trees. OSM 
sought to establish that the trees 


were not removed, and, by infer- 


ence, that the topsoil was not. re- 


- moved prior to Burgess’ disturbance 


of the area. In addition, OSM intro- 


duced Exhibits 3 3-10, 3—11, and 3-12 


(photographs), , to show that the 
upper:several inches of the. A hori- 
zon soil had been scalped from. a 


knoll. 


On June 29,197 9, the ALJ | 
a written ascision which: upheld all 


of Violation No. 2 of. the notice (con- 


cerning 80-CFR 715. 12), but only 
partiof Violation No. 1 (concerning 
80 CFR 715.16). With regard - to 


Violation No. 1, the ALJ held that 


the evidence supported OSM’s find- 
ing of a failure to re ae a in 


3 Burgess’ apotteation for naveye of the. 
notice was filed pursuant to sec. 525 of the 
Act, 30 U.S.C. § 1275 (Supp. I 1977). | 

#The testimony most damaging to Burgess 
was Ellis’ account of his conversation with 
James McCoy, identified by Ellis as the Bur- 
gess “superintendent,” in ‘which McCoy 
allegedly stated that topsoil had not been 
saved since the end of a United Mine Workers" 


- strike on Mar, 25, 1978 (Tr. 20). 
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the area as shown i in Exhibits 3- 10, 
— 8-11, and 3-12, but that the evidence 
did not support that part of Viola- 
tion No. 1 pertaining to the areas in 


which trees were partially covered 
_ by spoil piles, because there was DO 
evidence that the spoil was placed — 
“there after the effective date of the 
- regulations. Burgess filed its appeal 
with the Board on Aug. 6, 1979, and - 


its brief in support of the appeal on 


Sept. 7, 1979. OSM = a reply 


| brief on Sept. 28, 1978. 
| Discussion | 


a its appeal i the ALI ’s de- 


cision. concerning” the topsoil viola- 
tion, Burgess — raises two major 


points. They are, in effect, that its 


method of handling topsoil was | 
legal and that, ‘even if it was not, 
there was-no competent evidence be- 


fore. the. ALJ to establish any il- 
legality. We will treat these. in | the 
: order stated. as 

[i] We on held that, apne ex- 
press prior approval to the con- 
trary. by a regulatory authority in 
the manner ‘provided by law, 30 
CFR 715.16 requires no less. than 
all the available topsoil to. be sal- 
| vaged. Carbon Fuel Co., 1 IBSMA 
953, 86 LD. 4883 (1979); Alabama 
By-Products Corp., 1 IBSMA 239, 
86 LD. 446 (1979). Burgess asserts, 
however, that 30°CFR 715.16 per- 
mits less than all available Nopees 
t to be ‘salvaged. B | | 


: EBaveass Geena its brief on ees 31, 
1979. Alodama By-Products was decided .on 


Sept. 14, 1979, and Carbon Fuel on Sept. 25, 


1979, Consequently, there ig Te discussion of 


these cases in that brief and Burgess did not 


TeAUERE permission: 18. ple a ee. brief. 
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Burgess maintains that the lan-- 


‘guage of sec, 715.6(a) : “All topsoil 
to be salvaged shall be removed” 
(italics supplied), leads to the in- 
evitable conclusion that lees than 


absolutely all of the available top- 


soil need be removed in every case — 


and. that. citcumstances will direct 
the exact amount that must be sal- 


vaged. This suggestion appeals to 


common sense, but even so, any 
deviation from the norms set forth 


in the regulations cannot be based - 
on secrets locked away in the heart 
or mind of the individual operator. — 
Rather, it must. be an exception au- 
thorized by law apon the approval 


of the appropriate regulatory au- 
thority. Burgess has done nothing 


more than nakedly assert that it was 
“not. required to salvage all of the 


topsoil ; it has not suge pasted that its: 
conduct was. approved pursuant. to 


any right a. regulatory authority 
might have under law to grantsuch 
approval. Burgess cannot exempt 


itself from the strictures of 30 CFR 
715. 16 j In such an unaided manner. 


See Carbon Fuel Co., supra; Ala- 
7 bama By-Products. Corp. + SUPTA, 


The _ remaining question . is 
whether sufficient: evidence was pre-. 


sented to permit the ALJ to find © 
as he. did. The rules of: procedure 


that govern this action provide that - 
OSM has the initial burden of go- 
ing ‘forward. to. establish a prima. 
facie case, but that the ultimate 


burden of persuasion shall rest. with 
the applicant for.review ( Burgess). 


43 CFR 4.117 1. We have stated that 
such a prima: facie case is made — 
where ° ‘sufficient’ evidence is pré- 
sented. to. establish - essential facts 
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| syle if uncontradicted: will per- 
mit if ‘not. compel a finding ; in favor 


of OSM.. James Moore, 1 IBSMA 


216, 223, 86. I.D. 369; 3873. (1979). 
The ALS found. a.prima: facie. show- 


ing of violation i in the testimony of 


an OSM inspector who recounted 


statements, damaging to Burgess, 
made by a Burgess superintendent — 


during the. inspection tour. More 


specifically, the ALJ found that the | 


superintendent said that topsoil had 


‘not. been saved: during a period 
when the regulation would require | 


such saving (Decision :at.3)..Bur- 
gess maintains on appeal. that: the 


inspector ..was . not. competent. to. 
Clearly marked. 30 CFR 715.12(c). 


make declarations that would. bind 


Burgess and that, even if he were — 


competent to do so, he did not. in — in those_ regulations of. “permit 


areas.”8 The -statute does: ‘define 


fact make them. The record does not 
support either contention, 


At the very outset of the hearing ‘ 
Burgess indicated its understanding | 


of the need for OSM to establish a 


prima facie case. It even announced 
it was so sure that OSM could not 


make one that it would “make an 


appropriate: motion” at. the proper 
time (Tr. 6). No motion for dismis- 


sal was made. at the conclusion of 


OSM’s case or at any other time. 


during the hearing. Moreover, al- 


though the record is replete with 


= objections made by Burgess to a va- 
riety of questions, none was made to 


the inspector’s account of what the 


superintendent had allegedly told 
him about Burgess’ improper top- 
_ soil removal practices. Nor did Bur- 
-gess, while the inspector was re- 


‘ counting the coniverantion, request 


BURGESS MINING AND. | 
verte sas ale 


3 permit. area as: 


permanent ‘program regulations 
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woér res in ies to cast doubt upon : 


either the substance of the.conversa- 
tion or. the “superintendent's” com- 


-petency to bind the company by his 


statements.’ 6 _ There. was no. cross- 


examination to serve this purpose, — 
nor did Burgess call any witnesses 


to challenge either the inspector's 


‘account of the conversation or the 
-superintendent’s 


competency to 
speak for. Burgess.” The-conclusions | 
made by. the ALJ. were warranted. 


under the circumstances, 


[2] With respect to.the porinetsy 


markers violation, the. mterim Teg- 
ulations provide that “[t]he perim- 


eter of the permit area” shall be 


Unfortunately, there is no definition 


“TT ]he.area. of 


Jand * * * which * * # shall °be 
covered by: the operator’s bond as 


required by sec. “1259 °*.*- #22 30 
US.C. §.1291 (17) (Supp. I 1977), 


However, sec. 1259. relates ‘to per- 
| formance bonds and as. such 1 is only 


- On. appeal, Burgess ‘questioned: the prop- 


riety. of. the use of such. “hearsay"’ testimony. 


_ However, ‘a statement: by. a representative of 
a party that: constitutes an admission is not 


hearsay: in a Federal proceeding, See, €.9., Fed, 
R. Evid. 801 (d). Moreover, an administrative 


tribunal. is not necessarily forbidden to use. 
hearsay evidence. 
(1976) ; Richardson v. Perales, 402 U.S. 389 
(1970) ; School Board of Broward County, 


See 5 U.S.C. § 556(d) 


Florida v. HRW, United States. Office of Eidu- 
eation, 525 F.2d 900 (5th Cir. 1976), 

T See, €-9., . Midland: Enterprises, Ine. v. 
Notre Dame Fleeting & Towing Service, Ine. 
538 F.2d 1356 (8th Cir. 1976) ; 


FF, Supp. 699 (S.D. N.Y. 1969). - 

8 While “permit area’ is defined in. ‘the a 
(30 CFR |. 
701.5, 44 FR 15320 (Mar. 13, 1979)), those 
regulations are not applicable to enforcement 
actions during the interim: pregram, 


Dow Chemical 
Co. (U.E.) v..8. 8. Giovannella D'Amico, 297) 
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| applicable to the permanent regu- 


_ latory program. See 30 CFR Part 

800, 44 FR 15385 (Mar. 13, 1979) 
(general bonding requirements 
under the permanent regulatory 
program). Therefore, the statutory 


definition of “permit area” is not 


directly applicable to the interim 


Sete regulatory. program. 
‘a. <The ALJ. found that’ only 15: of | 
“a the’ approximately 840° acres cov- 

ered by Burgess’ state permit were | 


to be mined currently and that those 
were covered by bond (Decision at 
3-4). He held that only that bonded 
area is required to be marked under 
30 CFR 715.12(c) (7d.). Since “per- 
mit area” is not defined for pur- 


a poses of the interim: regulatory pro- 


gram, and the ALJ’s holding is con- 


sonant with the’ spirit and purposes ~ 
of the Act, we are in pe reement with ; 


that holding. 
[3] Marking the perimeter of thé 


- permit area, however, is only part: 


of the task. It “shall be clearly 
— marked by durable and easily rec- 
ognized markers, or ‘by other means 


approved by the regulatory author- - 


ity” (italics supplied) :(30.CFR 


715.12(c)). There is no suggestion 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR 
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that the regulatory authority ap- 


‘proved any other means, and the 
ALJ found that there was a con 


geries of | various colored: flags 


‘whose meanings were ‘not clear to- 
‘anyone (Decision at 4). Although — 


Burgess concedes: that no- specific | 
question and answer occurred at the — 


hearing to” indicate that an -ex- 
- planatory color key. was available, | 
‘it maintains that such was inferen: 
tially obtainable from the testi- 


mony (Appellant’s Brief at’.13, 
14). The ALJ declined to make 
such an inference and we decline to 


say he was incorrect. The ALJ’ was 


entirely warratited to hold that: the 


markings did not comply with the 
| clarity and recognition requite- 


ments of 30 CFR 715.12(c). 
| The decision of the Hearings Di- 
vision is affirmed. | 


Mervin J. Mision, ; 
| Administrative sha 


a G.. Baawaa 
Administrative dL udgen ; 


| “Wu A. Irwin, _ ‘ 
Onief Administrative Judge. | 


pe. M-36016 


681] "FREEDOM OF INFORMATION: 


January 30, 1979 © 


= aida OF INFORMATION ACT, 
| APPEAL OF TENNECO* : 


| , ia 30, 197 9 
Freedom of Information Act: pe of 
June 5, 1967) 


wy Denial of request for USGS’s astinuntas: 
of present value of royalties. and taxes” 
based on proprietary and confidential 
-information furnished by sources out-. 
- gide Government is legally supportable 
under exemptions (4) and (9) of Free- 
dom of Information Act (FOIA) since 


release would be the same as releasing 
the proprietary and confidential infor- 


_ mation from. which estimates were de- 
rived as well as the geological and ge0- 


- physical data; Further, exemption (5) of 
FOIA may be used as a basis for protect- 
ing presale estimates of value for a tract — 


on which no bids are received since this 
is part of Departmental’s deliberative 
' process of decisionmaking. | 

Prior Solicitor’s Opinions M_36779, 
Nov. 17, 1969, Appeals of Freeport 
Sulphur Co. and Texas Gulf Sulphur 
Co. and M-36841, Nov. 9, 1971, Appeal 
of Amoco Production Co. 


eability of exemptions (4) and (9) of 
- FOIA to the present value estimates 


and overruled with respect to the ap- 


_» plicability of exemption (5) of FOIA | 
to the presale estimates. 


To: ASSISTANT Suonerary—Porioy, 


| Buperet AnD ADMINISTRATION — 
From: Associate Sorscrror, Divi- 
_ ston oF GENERAL LAW 
Sussrcr: Freepom or Inrormation 
Act Appran or TENNECO _ 
By letter of Dec. 5, 1978, counsel 
_ for Tenneco Oil Co. has appealed 
_ the partial denial of its Freedom of 


*Not in chronological order. 


309-485 0 - 80 - 1. 


; : . are dis- 
tinguished with respect to the appli- 
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“tormation: yes , (FOIA) request a 
of Oct. 23, 1978, for 21 sets of docu- 


ments. The Associate Solicitor for 


Energy and Resources responded to _ 
the initial request on Nov. 22, 1978. _ 
Most of the requested documents. — 


_ were released. The documents which © 
were withheld andre in issue in — 


this appeal concern items 4, 13, 15 


(in part), and 21 of the request, 


Item No. 4—This request was for 


ce by the United States Geo-_ 
logical Survey of. the: amount of | 
present value of royalties.and taxes — 


which would accrue to the United — 
States asa result of its leasing Tract — 
43-196 or the loss of present value 
of such receipts if the e high bid were 


Te] jected. 


We are advised: that the: USGS | 
estimated the present value of roy- 
alties and taxes which would accrue 
to the United States as a result of — 


leasing Tract 43-196 but did not es-- 


timate the loss of present values 
with respect to this tract. Hence 


only the present value figures are in 


issue. C7, 48 CFR 2.13(f). 

Item No. 4, with respect to the 
present value estimates, was with- — 
held under exemptions (4) and o) 
of the FOTA. 

_ Exemption (4) to the FOIA, 5 | 
U.S.C. § 552(b) (4) (1976), relates 
to “trade secrets and commercial or 


financial information obtained from 


a person and privileged or confiden- | 
tial” 

Exemption (9) to the FOIA, 5 
U.S.C. 552 (b) (9) (1976), appliesto — 
geological and geophysical informa- 
tion and data, including maps, con- 


| cere, wells. 


| 86 LD. No. 12 


662 
| ‘With respect to the present vals 
of royalties and taxes which were 


computed by USGS we are advised 
that release of such information 


| would make it possible to calculate 
the oil and gas reserve estimates 


for those tracts which in turn would 
compromise proprietary geological 


and geophysical information that. 


was furnished to USGS from 
sources outside the Government. 
Accordingly, it is our judgment 
that exemptions (4) and (9) may 
be applied to withhold this type of 


- information since release would be 


the same as releasing the proprie- 
tary. information from which it is 
derived. See, Pennzoil Co. v. FTC, 
534 F.2d 627 (5th Cir. 1976). Since 
release of the proprietary informa- 
tion would do substantial harm to 
the competitive position of the out- 
side sources from which it was ob- 
tained and would also inhibit the 
Government’s ability to obtain this 
type of information in the future, 
which would have a substantial det- 
rimental effect on the oil and gas 
leasing program, withholding fits 
within the criteria of Wational 
Parks & Conservation Ass'n v. Mor- 
ton, 498 F.2a 765 (D.C. Cir 1974) 3 

. In view of the determination that 
the information requested by item 
4 may properly be withheld on the 
basis of exemptions (4) and (9) of 


- 4Counsel for Tenneco has argued that 
Solicitor’s opinions, M—36779 of Nov. 17, 1969 
and M-36841, of Nov. 9, 1971, indicate that 
application of exemptions (4) and (9) would 


not be appropriate in this case. We disagree 
did -not concern the . 


- since those opinions 
specific type of situation; as in the case here, 
where release of the present values of royal- 
ties and taxes would, in effect, reveal pro- 
prietary information that had been made 
available to USGS from sources outside the 


Government, as well as geologic or geophysical 


- data. 
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FOIA, it is not necessary to con- 


‘sider exemption (5) which may also | 


be applicable to protect: the disclo- 


sure of this information. 
Item No. 13—This concerns two 
“memoranda that were prepared by 


the Branch of Marine Mineral — 
Leasing, a component of BLM, for 
BLM consideration in connection ; 
with the leasing program. Because 


these documents were prepared by 


BLM officials, they qualify as in- 
tra-agency memoranda. Further, we 
are advised that the purpose of 


_ these memoranda was to provide 
advice’ and recommendations to 


BLM from one of its specialized 
components. It follows, therefore, 
that the opinions and recommenda- 


tions in these memoranda consti- — 
‘tute a part of the BLM’s delibera- 


tive process of decisionmaking. Ac- 
cordingly, it is our opinion that ap- 
plying exemption (5) to these 
memoranda would be legally sup- | 
portable. VZRB v. Sears, Roebuck 

& Co., 421 U.S. 182. (1975). The 


factual materials in these memo- 


randa, are contained in the charts at- 
tached thereto, which were released. 
HPA v. Mink, 410 U.S. 73 (19738). 

Item No. 15—The portion of. 


item 15 that was not released con- 


cerns the Geological Survey’s esti- 
mate of the presale value of Tract 
43-184, a tract which received no 


bids. Since the presale value is in- 


ternally generated, it qualifies as an 
intra-agency communication. Fur- 
ther, since the purpose of this value — 


is to serve as a “tool” whereby the 


Department discharges its respon- 
sibilities in administering the 
awards of oil and gas leases, the 
presale value also constitutes a 
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~ part of the Department’s delibera- 
tive process of decisionmaking. 


Consequently, we conclude that the 


withholding of the presale value of 


this tract, where no bid has been. 
received would be within exemp- 


tion (5). See VZAB v. Sears, supra 
and Pitman v. Interior, Civil Ac- 
tion No. 76-F-1022 (D.Colo. 1977). 
- Since the Solicitor’s opinion. M- 


_ 86779, was issued prior to the re- 


cent cases interpreting. exemption 


(5) such as NERB v. Sears, supra 
and Pitman v. Interior, supra, we 
do not consider that opinion as re-_ 


quiring release of the Govern- 
ment’s prebid values of a tract in 
the situation presented. 

Item No, 21—This concerns in- 
formation with regard to Tract 43- 
196, requested in the memorandum 


of Mar. 29, 1978, by the New Or- 


leans Office of the Bureau of Land 


Management from the Geological © 


Survey, to be provided over the 
telephone. The information  re- 
quested in paragraph A.l of this 
memorandum 
same as that requested by Tenneco 
via Item No. 4 and is: withheld for 


the same reasons. The Geological | 
“Survey did not understand what 
information:- BLM wanted with re- 
‘gard to paragraph A2 of this 


memorandum. It appears that the 
request was discussed and was 
modified and redefined over the tele- 
_. phone. We are advised that. some 
information was transmitted by 
USGS in response to BLM’s re- 


quest but it is not clear what; that. 


” the information was taken down by 
BLM but the sheets of paper con- 


taining the information have not 


1s essentially the 


been kept. In any event since the 
disclosure of the type of informa- | 


‘tion designated in A.2, to the ex- — 
tent it does exist would. compromise 


proprietary geological and geo- 


physical information furnished to 


USGS from sources outside the 
government, it is our judgment 
that exemptions (4) and (9) are ap- 
plicable for the same reasons dis- 


cussed with respect to item 4. In — 


view of our determination that ex- 
emptions (4) and (9) apply as a 


basis for withholding the informa- 


tion, it is not necessary to consider 
exemption (5) which may also be. 


applicable to this information. 


In view of the foregoing it is our 
judgment that the partial denial of 


this FOIA modnen? is legally sup- 


portable. 
- ALEXIS JACKSON, 
Associate Solicitor. 


APPROVED: 

Lxo M. Kruwrrz, i 
Solicitor, 

| September 25, 1979. 
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iDeediton: of the Bureat of Land Man- 
agement pia AA-6661-C. 7 


Affirmed. 


1, Alaska Native ‘Claims Settlement 
Act: “Alaska mate Claims Appeal | 


*Not in chronological order. ; 


paid: Appeals: ‘Jurisdiction—Home- ; 


~ steads (Ordinary) : Generally 7 


‘The Board lacks’ jurisdiction to adjudi- | 


ate the validity of homestead entries; 


the Board, rather, adjudicates the effect ar, 


of ANCSA on such entries. Pe ts 
Q. ‘Alaska Native ‘Claims Settlement 


Act: Alaska Native Claims Appeal 


Board: Appeals: Res Judicata 


The Board will not reverse a ‘prior final 
decision of the Department where the 


appellant did not appeal such decision 
for 15. years, and now seeks reversal of 


such decision through a new adminis- 


trative appeal. The principle of finality — 


of administrative action bars. considera- 
tion of such a new appeal. when it in- 
volves: the same claim of land and the 


_ Same issues as were the subject of the 


prior appeal. 


3. Alaska Native Claims Settlement 
_ Act: Alaska Native Claims Appeal 
~ Board: Appeals: Reconsideration ? 


Where an ‘appellant fails to appeal an 
administrative decision and, after 15 


years, seeks reversal on reconsideration 
of that decision, and where reconsidera- 
tion would prejudice third-party inter- 
ests created in the interim, the Board 
will not reconsider such appeal. 


4, Alaska Native Claims Settlement 
Act: Conveyances: Reconveyances 


- The appellant’s possible rights to a re- 
_ conveyance under § 14(c) (1) of ANCSA. 


are not decided by the Board or oe 
by this decision. ae: 


APPEARANCES: i aon WwW. ‘Evans, 
~ —Esq., Birch, Horton, Bittner, Monroe, 
Pestinger & Anderson, on behalf of the 


appellant; Edward G. Burton, Esq, 
Burr, Pease & Kurtz, Inc., on behalf of 
Eklutna, Inc.; and Russell L. Winner, 
Esq., Office of the Regional Solicitor, — 


Dept. of the Interior, on- behalf of the 
Bureau of Land Management. 
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| OPINION BY 
| ALASKA NATIVE CLAIMS 


APPEAL BOALD 


SUMMARY OF APPEALS” 
The appellant seeks. protection 


under ANCSA from conveyance to 


Eklutna, Inc., of 22.5 acres of land 
included in a homestead entry, 
made by his predecessor in interest, 
on lands withdrawn, at all times 
relevant to the entry, for a power- | 
site. The Board rejects the appel- 


| lant’s claims and affirms the deci- 


sion of the BLM because all the is- 


sues raised by Mr. McIntyre in this 


appeal have already ‘been the sub- 
ject. of final administrative action 


within the Department of the In- 


terior, or of Departmental deci- 
sions which were not ape in a 


: timely manner. _ 


"JURISDICTION i 
The Alaska Native Claims re 


peal Board, pursuant to delegation 
of wathor ty to administer the 


_ Alaska Native Claims Settlement 


Act, 85 Stat. 688, as amended, 43 
U.S.C. §§ 1601-1628 (1976 and. 
Supp. I 1977 ys and the implement- 


“ing. regulations. in 43 CFR Part. 


2650 and 43 CFR Part 4, Subpart 


J, hereby makes the following find-- 
ings, conclusions and decision. 


Pursuant to regulations a 43 


CFR Part 2650 and 48 CFR Part 4, 


Subpart J, the State Director or ie 


delegate is the officer of the Bureau 


of Land Management, United 


States Department of the Interior, 


who is authorized to make decisions | | 
on land selection applications in- 
volving Native corporations under 
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: oo Alaska Native. Cie Settle- 
ment Act, subject to ee to this 
- Board. 


"FACTUAL BACKGROUND 
‘The decision. here appealed ap- 


proves for conveyance to Pee 
Inc., pursuant to §14(a)- 


ANCSA (85 Stat. 688, 702, . 


U.S.C. § 1618 (a) (1976) ), 


certain 


lands in the Eagle River valley . 


within the Municipality of An- 
chorage, Alaska. These lands in- 
clude the 
parcel: | 


Tk, 14 N,, R. 1 Ww. ‘Seward Meridian, : 


_ ‘Alaska 
Sec. 23, Se ok Sw ee 
Sw %SwW%NwW 4, W% SE % SW 
% NW. 4%, SH 4% SEY Sw 4 NW 
us 
Containing approximately 22.5 acres 
. The appellant claims as grantee 
of Durwood Cotton who in turn was 
the grantee of Robert Lowe, a home- 


stead entryman. The 22.5 acres here- 


in dispute, located entirely in Sec. 


«93 of To. 14.N., R. 1 W., Seward 


meridian, are a part of the 160-acre 
homestead entry, located in Secs. 
15, 22, and 23 of the same township. 


Crucial to the appeal is the history ; 
of the land in question in relation- — 
ship to certain powersite classifica- 


tions and withdrawals, | 
In 1925, Power Site Classification 

Number 107 was issued which in- 

cluded all unsurveyed lands within 


one-fourth of a mile of Eagle River, . 


affecting, among other townships, 


- Township 14 North, Range 1 West, 


Seward meridian. In 1950, Power 
Site Classification Number 399 was 
published, affecting all unsurveyed 


following | described. 


land adj acent to eagle River at San 


altitude of less than 500 feet above 
sea level which was not already re- 
_ served by Power Site Classification 
Number 107. [Secs. 15, 22, and 28 


of T.. 14 N,, R. 1 Wes Seward me- 


‘ridian. | 


- In 1952, the Federal Powe Com- - 
mission issued a Determination Un- 


der Sec. 24 of the Federal Power 
Act (41 Stat. 1063, 1075 (1920) as 


amended, 16 U.S.C. § 818 (1970) ), 
Docketed DA-59-Alaska, . BLM, 


that the value of lands.in T. 14 N., 
R. 1 W., Seward. meridian, within 
one- quarter mile of or at an altitude 


of 500 feet or less adjacent to Eagle 


River, would not be injured or de- 


stroyed for purposes of power de- 
velopment by location or entry un- 
der the public land laws, subject to 


the provisions of Sec. 24. 


In March of 1955, Robert Lowe | 
filed his Notice of Location of Set- 


tlement or Occupancy Claim which 


initially affected lands in Secs. 15 


and 22 of T. 14 N., R. 1 W., Seward — 
- meridian. He amended the Notice in 


March or April of 1955 and again | 


on June 30, 1955, including, with 


the second erienament: the lands in 


Sec. 23 which are the subject of 


this appeal. 
The appellant. alleges, thant 


contradiction, that im October of © 


1955 certain interpretations were is- 


sued by the Bureau of Land Man- | 


agement in Washington, D.C., con- 
forming the. powersite reservations 
to the plat of survey in T. 14 N., BR. 
1 W.; while these interpretations af- 
Ped Secs. 15 and 22, they did not 


deal with lands i in Sec. 23. 
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In February of 1957, Robert. 
Lowe submitted final proof on his 
homestead entry, covering 160 acres” 


in Secs. 15, 22, and 23 of T. 14.N., R. 
1W.A Notice of Filing of Plat of 
‘Survey and Order for opening of 
public lands was filed in July of 
1957 which covered Secs. 15 and 22 
but not Sec. 23. In September of 
1957, Mr. Lowe filed his Application 
for Homestead Entry on 160 acres 
_ In Secs. 15, 22, and 23 of T. 14 N., 
R. 1 W. Seward meridian. 

The appellant alleges, again. with- 
out contradiction on the record, that 
in 1958 and 1959, he built a home on 


the property which he presently. 


claims. It is unclear from the rec- 


ord what interest Mr. McIntyre held - 


or claimed in the lands at that time. 
In May of 1959, Mr. Lowe’s 160- 
acre homestead entry was divided 
by the United States District Court 
in Alaska in connection with a di- 
vorce between Mr. and Mrs. Lowe. 
_ Mr. Lowe received 80 acres, includ- 
ing 40 acres, more or less, in Sec. 23, 


and conveyed his entire 80 acres to- 
Mr. Durwood Cotton, the appel- 


lant’s grantor. The order of the 
court appears simply to have di- 
vided. whatever interest Mr. Lowe 
had, in the interest of a property 
settlement, and apparently did not 
purport to adjudicate the validity 
of the homestead claim. 

Robert Lowe died in 1960, and 
his homestead application was con- 
tinued by Jesse M. McGahan, ad- 
ministratrix of his.estate. 

In February of 1961, Notice of 
Publication and Entry Allowed/ 
Publication Authorized was issued 
concerning the entire 160-acre Lowe 
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homestead entry. However, the No- - 
tice was vacated a month later and 
in April the land was withdrawn 
for Power Project 2296. 

In April of 1962, Power Site 
Classification Numbers 107 and 399 
were conformed to the plat of sur- 
vey. This was done by plotting the 
500-foot contour by photogram- 
metric methods and then reserving | 
the land in those 2.5 acre aliquot 
parcels that most nearly conformed 
to the contour line. 7 

This process of survey conform- 


ance left the 22.5 acres now claimed 


by Mr. McIntyre within the power- 
site classification. — | 

Mr. McIntyre did not appeal the 
survey conformance and resulting 
delineation of the powersite classi- 


. fication boundary nor did his prede- 
cessor in interest, Mr. Cotton, or the 


administratrix of Mr. Lowe. It is 


unclear. from the record whether 


any of these individuals received 
notice of the survey conformance or 
of their appeal rights, if any. 

In September of 1962, the BLM: 
state office issued a decision reject- 
ing Mr. _Lowe’s application to enter 
and commuted proof under the 
homestead laws concerning the 29.5 
acres here in dispute, because the 
land fell within Power Site Classi- 
fication Numbers 107 and 399 as — 
conformed to the plat of survey. 

The basis of the original BLM 
decision was simply that the 22.5 
acres within Sec. 23 were, at the 
time of entry, within the powersite 
classification. The decision stated, 
in: pertinent part: 


Lands which are withdrawn or re- 
served are not subject to. appropriation. 
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| sider the publie 1 land laws, ‘and’ cunau- . 
| order has been issued opening the land 


thorized settlement on withdrawn or re- 

served lands obtains no rights for the 

settler. [Citations omitted.] 

_ Consequently, as the records indicate 

that the following:lands: 

“S4NW %SWY%NW 4&4, SW % SW 
%NW %, W% SE % SW % NW 
%4, SE % SE % SW % NW 4, See. 
23, T. 14 N., R. 1 W., S.M.” 

eontaining 22.5 acres 

are within the area withdrawn by Power 

Site Classifications Numbers 107 and 399 

and Power Project 2296, as conformed, 

the application to enter and commutation 
final proof as to these lands must be, and 
hereby are rejected. 


The decision. was one hl on J esse 


= McGahan, administratix of the es- 


tate of Robert Lowe. She appealed 


to the BLM Division of Appeals. 
and so did Durwood Cotton and 
the appellant in ‘this appeal, Mr. 


Mcintyre. - 

Affirming the aaa BLM deci- 
sion of September 1962, the Chief, 
Branch of Land Appeals; in a, deci- 
sion rendered Jan. 24, 1963, stated : 


It can readily be seen then that the with- 
drawal of the ands. for powersite pur- 


poses pursuant to Classifications 107 and 
399 considerably predated any settlement 


or occupancy of the lands by the entry- 
man. The records further show that 


under Docket No. DA 59 of November 14, 


1952, the Federal Power Commission de- 
termined that the value of the lands in 


T. 14 N., R. 1 W., S.M., embraced in 


Power Classifications 107 and 399, would 
not be injured or destroyed for purposes 
of power development by location or en- 
try under the public land laws, subject 
to the provisions of Section 24 of the 
Federal Power Act, as amended. How- 
‘ever, such lands are not subject to loca- 
tion or entry under the public land laws 
until an appropriate order is issued by 
_ the Bureau of Land Management open- 


ing such land to location or entry under © 


appropriate public land or No sack 


in question to entry: or location. Accord- 
ingly, the lands were not subject to loca- 
tion or entry when the appellant filed his 
notice of settlement or occupancy claim, 
[Citations omitted] 2 
Mr. Cotton and Mr. McIntyre 
then appealed to the Secretary of 
the Interior, according to Depart- 
mental appeal procedure at that 
time. The Secretary reaffirmed the | 
decisions below in March: of 1964. — 


| CONTENTIONS: OF PARTIES — 
BLM now takes the position that 


the appellant has no interests pro-- 


tected under ANCSA because the. 


land in dispute was withdrawn 


under Power Site Classifications 107 
and 399 at the time the appellant’s 

precedessor in interest filed his 
homestead entry, has remained con- 
tinuously withdrawn ever since, and 
therefore was never available for 
entry under the homestead laws. 


BLM further argues that all issues 


raised by the appellant are res Ju- 
dicata because the same issues in- 
volving the same land were decided — 
in the earlier appeals, or, alterna- 
tively, were not appealed timely. 
The appellant contends that the 
land should not have deen with- 
drawn under powersite classifi- 
cations in 1955, when Robert Lowe 
filed his initia] and amended notices 
of location. The Federal Power | 
Commission determined in DA-59- 
Alaska, BLM, in 1952, that the value 
of the disputed land would not be 
harmed for power purposes by en- 
tries under the public land laws; it | 
then became the obligation of the — 
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Secretary of the Tnterior to revoke 


or modify the powersite classifica- . 


tions and open the land to entry. 


Had he done: so, the land would have 
- been. open to entry when Mr. Lowe — 
filed -his notices of location. and, in 
‘submitted his final proof 7 
"which the appellant assumes would 


| 1957, 


have been adequate. The homestead 
entry would then have taken prece- 
dence over the 1959 Power. Site 
- Classification N umber 2296, and 


_ would be protected under ANCSA 


- from Native selection. 


As authority for his insistence on a 
the Secretary’s. obligation to open 


| the land to entry, the appellant cites 
~ Reeves v. Andrus, 465 F. Supp. 1065 


“(Dz Alaska 1979), in which the 
court reversed, in part, a decision of — 


the Interior Board of Land Ap- 
peals. (Henry BE. Reeves, 31 IBLA 
942 (1977).) 


‘The Interior Board of Land Ap- | 


| peals had held that the Secretary in 


his. discretion could refuse to re-— 


store lands in a powersite classifica- 
tion to entry after the Federal 


_ Power Commission determined that 

the powersite value of the lands" 
would not be harmed by homestead 
entries. The court, on a motion for 


partial summary judgment, held 


that the Secretary, after such a Fed- 
eral Power Commission determina- 
tion, was. required . to restore the 


lands. 

The court ied on ne following 
— language of Sec. 24, which was held 
to be unambiguous an mandatory : 
-. Whenever the Commission shall de- 
termine that the value of any lands of 


the United States ee classified as 
power sites, will not be injured or de- 


stroyed for the purposes of power devel- 
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‘opment by location, entry, or selection — 


under the public-land laws, the Secretary 
of the Interior, upon notice of such deter- 


mination, shall declare such lands open 
to location, entry, or selection, for such 
‘purpose or purposes * * * as the Commis- 
sion may determine, subject to * * * a | 


reservation of the right of the United — 
States * * * to * * * use * * * said lands 
* * * for the purposes of this subchapter, 
which right shall be expressly reserved 
in every patent issued for such lands ; and 


no claim or right to compensation shall ac- 
~ erue from the occupation * * * of said. 


lands for said purposes. (Italies added.) 


_ [Reeves v. Andrus, supra, at 1068] | 


- The Department had ‘contended 


| that the Secretary would, upon can- 
_cellation of the powersite classifica- 
tion, have withdrawn the land pend- — 


ing settlement of Native land claims, 


and that the same protective result — 
was reached by maintaining the 


powersite classification, — 
The court Hiner. holding 
“Tt]o allow the Secretary to justify 


a& powersite classification because 


Alaskan Native rights had to be 


protected would permit the Secre- 


tary to make a jumble out of the 


claws governing the public lands. It 


would also invite arbitrary use of 


power by the Secretary and inhibit — 


judicial review of the Secretary’s | 
actions. There is no relationship in | 
this case between the Secretary’s 
purpose, the protection of Native — 
rights, and the method used, a 

powersite classification. Other ad: 
mitted powers of the Secretary to 
protect Native rights are irrelevant 
in the face of the command of 16 
U.S.C. § 818.” (Reeves ve oe 


The appellant, Mr. MeIntyre, 
denies that this appeal is res 


| _ patent, 
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ae ‘dicate: ore ihe issue. of the: " 


_ Secretary’s obligation to open lands 


to entry, after the Federal Power. 
~ Commission determination, was not 


~ raised in his prior appeal. - 


Mr. McIntyre now asks the Board 


to treat his. interest in the Lowe 


homestead as if the Secretary. had, 
in 1952, opened, the disputed land | 
to entry.. Alternatively, he asks the. 
Board to refer the appeal to the 
Secretary for action consistent nt with 


the crecnes decision. 


“DECISION. 


“The Board, although sympathetic | 


a Mr. McIntyre’s efforts to gain 


sought. 


‘The first r reason 1s jurisdictional | 
~ The Board’s . jurisdiction in. this 


matter is based on regulations con- 
tained in 43 CFR 4.1(5), which 
authorize the Board to decide .ap- 
_peals from decisions of Depart- 


mental officials on ‘land selections 


under ANCSA. It-is not within the 
function or jurisdiction of this 
_Board to decide appeals from de- 


cisions on the disposition of land ~ 


under the public land laws. 


[1] The Board lacks jurisdiction | 
to adjudicate the validity of home- _ 


stead entries; the Board, rather, ad- 


judicates. the effect of ANCSA on 


such entries. 


Sec. 22(b) of ANCSA, and oe 


_ lations in 43 CFR 2650.3-1 provide 


for the exclusion from conveyance 


to Native corporations of lawful 
entries leading to the acquisition of 
title. Valid homestead entries are 


- specifically protected under § 29(b). 


cannot grant the ‘Telief . | 
- peals procedure then current, to the — 


The validity of the , appellant's 


homestead entry is in dispute inso- 
far as the status of the entry must - 
be adjudicated in order to deter- _ 
_ mine the protection to which it is _ 
entitled under ANOSA. 


However, it is not, necessary for 


the Board to seek adjudication of | 


the appellant’s claimed homestead 


entry, because the claim has al- _ 
ready been adjudicated. As dis- — 
cussed, BLM in 1962 issued a deci- 
sion rejecting the application of 

- Robert Lowe, Mr. McIntyre’s pred- 
 ecessor in. interest, for the disputed - 
land. That decision was appealed 
by the appellant to the Director of 


BLM and then, according: to ap- 


Secretary, both of whom affirmed. 


Mr. McIntyre did not appeal the 


hate s final . decision to the | 


courts, 


ee ‘ites next queens is 
whether Mr. McIntyre’s present 
appeal before this Board i is barred 
by the related doctrines of res 
judicata or collateral estoppel, or 


by their administrative counter- 
_ part, the doctrine of administra- 
tive pnehty: The. Board finds that 

it is. | 


[2] ‘The Board will: not reverse 2 
prior final decision of the Depart-_ 


ment where the appellant did not 


appeal such decision for 15 years, 
and now seeks reversal of such deci- 


sion through a new administrative 
appeal. The principle of finality of 


administrative action bars con- 


sideration of such a new appeal 
when it involves the same claim of | 
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land and the same issues as were 


_- the subject of the prior appeal. 
The distinction between 
judicata and collateral estoppel is 
explained by the Supreme Court. as 
~ follows: : 


‘Phe general rule of ret judioate applies _ 


to repetitious suits involving the same 
cause of action. It rests upon considera- 
tions of economy of judicial time and 


public policy favoring the establishment 
of certainty in legal relations, The rule. 
provides that when a court of compe-. 
tent jurisdiction has entered a final 
judgment on the merits of a cause of 


action, the parties to the suit and their 
privies are thereafter bound “not only 


as to every matter which was offered 
and received to sustain or defeat the - 


claim or demand, but as to any other 
admissible matter which might have 


been offered for the purpose.” (Citations 
omitted.) The judgment puts an end to — 


the cause of action, which cannot again 
be brought into litigation between the 
parties upon any ground whatever, ab- 
sent fraud or some other factor invali- 
dating the _ judgment. | ela 
omitted. ) 

'. But where. the second action between 
the same parties is upon a different 
cause or demand, the principle of res 
judicata is applied much more narrow- 
ly. In this situation, the judgment in the 


prior action operates as an estoppel, not — 


as to matters which might have been 


litigated and determined, but “only as - 


to those. matters in issue or points con- 
troverted, upon the determination of 
which the finding or verdict was ren- 
dered. ” (Citations omitted.) | 


Comméssioner v. Sunnen, 333 U.S. 
591, 597-598 (1948). , 
Thus, ; im the rule applied by the 


courts,. res. judicata operates as a 


total bar to a subsequent suit be- 
tween the same parties on all mat- 
ters which might have been liti- 
gated; collateral estoppel prevents 
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lant argues that the 
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| relitigation only of the. “particular 2 


issue or determinative fact which © 
was necessarily or actually decided 
by a previous decision of a differ- 
ent cause of action.” : 
BLM argues that the pen ap- 
peal embodies the same cause of ac- _ 
tion as the 1964 appeal, in that the 


_ appellant again pursues before the 
Department the same homestead 
claim, to the same 22.5 acres, as was 
previously denied. It is arguable 
that the appellant now asserts a 
_ new cause of action, insofar as the 
_ term is applicable in administrative 


proceedings, because the relief 
sought is not only the ultimate rec- 
ognition.of his homestead rights, 


but also the immediate exclusion of 


the disputed lands from the convey- 
: to Eklutna, Inc. under 
ANCSA. Regardless of whether. 
the cause of action is considered the. 
same, however, it is clear that the 
issue of the validity of the appel- 
lant’s homestead claim was decided 
in the previous appeal. The ‘appel- 
3 ‘issue of 
whether or not the Secretary was 
obligated to open the land to entry, 
after the Federal Power Commis- 
sion’s 1952 Sec, 24 determination, | 


was not addressed in the 1964 deci- 


sion. The Board agrees that this 
issue does not seem to have been in 
dispute. The Secretary’s decision 


expressly noted the Federal Power 


Commission’s determination, and 
simply stated without comment 
that the land was not opened to 
entry: | 


The record in this case shows that on. 
November 4, 1952, the Federal Power 


., Federal Power 
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Commission: made a aeieaniadtige (No. 


DA-59, Alaska) under section: 24 of. the 


U.S.C., 1958 Ed., sec. 818), that the land 


on the power site classifications could - 
be opened to entry under the public land — 
_ laws without destroying the value of the © 
land for power. development. However, 


the land was not opened to entry by this 
Department porsuant to that determina- 
- tion. 


The Department obviously con- 


~ cluded that the Secretary was not 


obligated by the Federal Power | 
Commission determination to open 


the land to entry. Thus, the issue 
now presented by the appellant in 


connection with the Reeves decision 


was resolved without argument by 


_ the Secretary in 1964, according to— 


his interpretation of the law at that 
time. 

The appellant argues ‘that the 
doctrine of res judicata is a judicial 


rule exclusively, and that it is not 


- properly applied in administrative 
proceedings. The _— cannot 
agree. | | 


collateral estoppel to bar litigation, 


before the court, of causes or issues 
previously litigated and decided in 


administrative proceedings. | 
In a suit for breach of an em- 
ployment contract, the court de- 


clined to apply. collateral estoppel . 


_on an issue previously decided in an 
unemployment compensation pro- 


ceeding because of the disparity in 


amounts claimed in the two actions, 
the fact that the employee had no 
legal counsel and did not appear at 
the compensation hearing, — 


Act, as. amended (16. 


_ The courts, on occasion, apply 
the doctrines of res judicata and — 


and . 


similar reasons of fairness. 


ar 
ever, the court noted : — 


The majority of courts at one time re- 


jected the application of collateral es-_ 


toppel or res judicata to administrative 


decisions. In recent years, however, these 


doctrines have gained increasing recog- 
nition in administrative law. (Citations 

omitted. ) | , 
Lewis. v. I nternational Business 
Machines Corp., 393 F. Supp. 305, 
307 (D. Oregon 1974). 


The Department, has consistently | 
applied res judicata and collateral 


estoppel in its quasi-judicial ad-— 


ministrative proceedings. Refusing 


__to reconsider an earlier rejection of 


a homestead application, the In- 
terior Board of Land Appeals 
stated: 


A request to reconsider a final decision 
of the Department regarding rejection of 
applications for homestead entry is prop- 
erly rejected in the absence of a showing 
of extraordinary circumstances. * 2% *IN 


the absence of compelling legal and equi- 


table reasons for reconsideration, the 
principle of res judicata and its counter- - 
part, finality of administrative action, 
Will bar consideration of a new appeal 


arising from a later proceeding involving 
- the same claim and the same issues. 


Dallas C. Qualman, 36 IBLA. 119, 
121 (1978). See also Pekka KR. Meri- 


_kallio, 30 IBLA 157 (1977)+ Ben 


Cohen, 21 IBLA 330, 331-32 
(1975) ; United States v. Blythe, 16 
IBLA 94, 101 (1974); Hidon L. 
Smith, 5 TBLA 330, 79 I.D. 149, noe 
(1972). | 3 
This Board has ruled i m Agen 


_of State of Alaska, 3 ANCAB 11, 


18, 19 (1978) [VLS 77-11): 


A prior decision of the Department will 
not be overturned by this Board where — 
the claimant has failed to prosecute an 
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appeal from such decision and in essence — 
. acquiesced. to the decision for a ‘pro- | 


longed period of time. In this regard both 


the courts and the Department have | 


previously so ruled: 


“Gabbs Eaploration | Co. ia vaal, 815 6 


F.2d 37, 41: , | 
“Here neither plaintiff nor its S erage: 


cessors in interest took timely action to. 


have the wrong righted, and plaintiff 
. cannot complain of the Secretary’s fail- 
- ure to reopen the case, It is significant 


also that in all the cases cited to us in | 
- which a prior decision was reopened the 


longest period elapsing before reconsider- 
ation was, three years. | 


“Tnion Oil Co. of California « ie a, TA ID 


169, 181, the Department held : 


| “When, as here, the administrative of. 
ficer’ has acted within his jurisdiction 


and a judicial review of such action has 
not been sought on a timely basis, the 
principles of estoppel, laches and res 
judicata are merged in the doctrine of 
finality. of administrative action and are 


operative to bar appellant’s claim for 


relief. we 


The. pp clisnt: argues dint: in 
view of the Reeves decision, the 
- Board should disregard, or apply 
| “flexibly”, the doctrines of res judi- 
cata and collateral estoppel, and 


- should review and reverse the De-— 


partment’s 1964 decision rejecting 
his homestead claim. BLM responds 
that the Board lacks jurisdiction to 


review decisions of the Secretary, . 
citing for support two decisions of 


this Board and one decision of the 


Interior Board of Land Appeals. — 


(Appeal of Wisenak, Inc., 
ANCAB 157, 83 ILD. 496 (1976) 


[NG. 75-1]; Appeal of State of 
Alaska, 8 ANCAB 285 (1979) 
[RLS 79-2]; Céty of Kotzebue, 26 


IBLA 264, 83 I.D. 318 (1976). The 


Board. does not consider these cases . 


to be § in point. 
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All three decisions held that ap- 
peals boards in the Department’s 


Office of Hearings and Appeals + 


lacked authority to review decisions 


_ of the Secretary. In all three cases, 
_the decisions in question were deci- 
sions to withdraw public lands 


made by the Secretary in. the exer- 
cise of statutory authority. 
The decision presently in question - 


is an. appellate decision made by the 


Secretary in his quasi-judicial ca- 


pacity. In 1964, the present Office 


of Hearings and Appeals did not 
exist, and the Secretary was exer- 
cising essentially the same function 
now performed by appeals boards 


_of the Department. 


The Office of Hearings and Ap: 
peals, comprising administrative | 
law judges and appeals boards, is 
now an authorized representative 
of the Secretary for the purpose of 
hearing and determining appeals 


- within the Department, as fully and 


finally as might the Secretary. (48. | 
CFR 4.1 (1978).) Appeals boards 
have the power to review and recon- 


sider their own decisions, in appro- 


priate circumstances. (43 CFR 4.21 


(c) (1978).) The appellant cites 
United States v. Frank W. Wine- 


yar, 16 IBLA 112, 178-179, 81 I.D. 


370 (1974), for the proposition that 
administrative boards may also re- 


view and overrule prior decisions of 


the Secretary. 


The Interior Board of Land Ap- 
peals in Winegar reviewed and 


overruled Hreeman v. Summers, 52 
L.D. 201 (1927),.a published De- 


partmental decision issued by the 


Secretary. In so doing, the Board re- 


versed a long-standing Depart- | 


- mental position on the a 
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of discovery ne a Valuable mineral 
deposit in connection with oil-shale 


claims. This reversal was based on 
the conclusion reached after lengthy 


analysis, that Freeman was clearly. 
contrary to the mining. law. The | 
_ Board stated, as a rule of practice, ~ 

Departmental : precedent. will be . over- - 
ruled where it is shown: 1) that it is’ 
contrary to the law as interpreted by: the | 
courts and this Department, and 2): ab 2 
would. result in the disposition of public 


lands to those not entitled to receive | 
| Freeman ‘Y. Suinmers, | 52 uD. ~ 


(1927), is overruled. oe 


: United States Vv. Frank Ww. Wine- 
7 gh; supra, 371. 


BLM seeks to avoid the crane of 


Winegar by characterizing - this 
decision as “concerned with the 


standards for reversing a prior 


precedent ; * * * not concerned 


in any way with the standards for 


-- reconsideration of a prior final deci- 


sion.” (BLM’s Response Brief, 16.) 

The Board cannot accept BLM's| in- 

| rp on of Winegar, 

-. Despite Interior Board of Land 
| Appeals? reference to “Depart- 


mental precedent,” it is clear that — 


in Wénegar that Board did, in fact, 


overrule a prior final decision of 


the Secretary, which had over many 


years been given precedential] effect: 
in the Department’s interpretation | 


of the mining laws in oil shale cases. 

However, the circumstances in 
Winegar 
from those in the present appeal. In 


' Winegar, the Department, through. 


_ Interior Board of Land Appeals, 


changed its established interpreta- 
_ tion of the mining law with regard. 


must be . distinguished 
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to ie hale ene Having an- . 
nounced the new position in Wéine- 


— gar, they simultaneously overruled. 
their prior interpretation from - 


Freeman, the previously: preceden- 
tial case. No issues of res judicata 
or administrative finality were in- 
volved, since there was no identity 
or parties or subject. matter. 
While Freeman was overruled 


and replaced by Winegar as De- 
-partmental precedent, Winegar was 
~ not applied retroactively to change 
 < the disposition of Freeman or any 


other previously decided appeal. 
_ [81 Where an appellant fails to 
appeal an administrative decision 


of the Department to the courts and 


then seeks, after 15 years, to have 
that decision reversed through a- 
new appeal involving the same par- 
ties and the same lands, and where 
third-party interests have been — 
created in the interim consistent 
with the prior decision, the interest - 
of. the Department and the public | 


in administrative finality must 
_ override the appellant’s interest in — 
retroactive application of a new 
precedent, and the Board will not 


review the prior decision in connec- 


tion with consideration of a new 
appeal. — | a 


The only question: remaining is 


whether the Board should recon- 


sider the Department’s 1964 deci- 
syon, as distinguished from review-. 


ing that decision in a new appeal. 


Regulations in 43 CFR =o) 
(1978) provide: 


Unless otherwise provided by regilation, 


reconsideration of a decision may be 
granted only in extraordinary circum- | 


stances where, in the judgment of the 
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Director or an Aco pens Board,. sufficient | 


reason appears therefor. 


Four factors deter ae ‘Board 


from reconsideration. First, the 


- above-quoted language refers to de- 
cisions of the Director of the Office 


of Hearings and Appeals, or to an 


appeals board. There is no provi- 
sion for an appeals board to recon- 
sider a decision of the Secretary. 


- Second, the appellant has failed 


to demonstrate the existence of ex- 
traordinary circumstances. His ar- 


-guments in favor of granting the — 


homestead application were made 
in connection with the 1964 
decision. - | 
The only new “circumstance” is 
issuance of the decision in Aeeves 
contrary to the Department’s posi- 
tion on § 24 of the Federal Power 
Act. The appellant did not appeal 
the 1964 decision rejecting his 
homestead claim, and now seeks to 
benefit from a judicial interpreta- 
tion of the law in unrelated litiga- 
tion. The Department has consist- 
ently denied requests for reconsid- 
eration by appellants who failed to 
_ appeal timely to the courts. (Pekka 
K. Merikallio, supra; Gabbs. Ex- 
_ ploration, supra.) 
. Third, the appellant’s reliance on 
Reeves apparently assumes. that, 
had the Secretary opened the land 
to entry after the Federal Power 
Commission’s determination, his 
predecessor in interest would un- 


questionably have obtained a vested — , 
-§14(c) or any question as to what 
Mr. McIntyre must receive if it is 


— title to the homestead entry. This 
is too speculative. The Board can- 
not conclude, 15 years after the fact, 


that if the land had been opened to 
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entry, the appellant's predecessor 
would necessarily have successiully — 


pursued his homestead entry. 


Fourth , third-party interests have 


intervened and should not now be — 7 
‘disturbed. Even if the Secretary was 


obligated to. open lands to entry, the _ 


land. was not made available and 


could not at any relevant time have 
been validly entered. Subsequently, 


additional power withdrawals for —. 


the benefit of the Municipality of 


-Anchorage have attached to. the 


land, as have selections by Eklutna, . 
Inc. my OR eae 
[3] Where an appellant fails to 
appeal an administrative decision © 
and, after 15 years, seeks reversal _ 
on reconsideration of that decision, 


‘and where reconsideration would 


prejudice third-party interests cre- 


ated in the interim, the Board will 


not reconsider such appeal. 

Sec. 14(c) (1) of ANCSA pro- 
vides that, upon receipt of patent, 
a village corporation “shall first 
convey to any Native or non-Native 
occupant, without consideration, 
title to the surface estate in the tract 
ed ie as a Renery ae of resi- 
dence.” 

[4] This decision in no way af- 


fects whatever right the appellant 


may have to use and occupy the land 
he claims, and to receive patent to 
the land, pursuant to §14(c)(1). 


This Board does not decide the ques- 


tion of whether the appellant is en- 
titled to a reconveyance pursuant to 


determined that he has nen under 
§ 14 ur en | 
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This re a unanimous de- 
cision of the Board. 


Jovrra M. es | 
_ Administrative ude 


- ABIGATL KB DUNNING, © 
Administrative Judge. 


Josern A. Barpwin, 
CENA SRG E J ee 
WHITE WINTER “COALS, INC. 
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_ ‘Decided Denner 4y 1979 
‘Appeal by White Winter Coals, Inc., 


from a July 5, 1979, decision by Ad-- 


ministrative Law Judget David Torbett 
in Docket Nos. 
-9-85-R sustaining a cessation order 
issued for. mining without a permit, 


a notice of violation for an alleged — 
violation of the requirement to pass 


surface drainage from the permit area 


through a sedimentation pond, and a 


cessation order. issued for failure to 
_ abate the conditions listed i in the notice 
- of violation. 


"Affirmed i in. ‘part, reversed in part. 


ae Surface Mining Control and Reela- | 


mation Act of 1977: Appeals : Effect of 
Although, when a matter is appealed to 


- the Board, OSM cannot take further ac- 
tion in the matter except to advise the. 


Board whether the requested relief 


should or should not be granted, OSM. 


can at any time move the Board to take 
what OSM feels is appropriate action. 

2 Surface Mining Control and Recla- 
mation Act of aad Cessation Orders— 


NX 9-34-R and NX 


Surface Mining Control and Recietam: 
tion Act of 1977: Environmental 


7 Harm—Surface Mining Control and 


Reclamation Act of 1977: Public 


Health and Safety © 


A cessation order is not ‘properly issued 


under sec. 521(a)(2) of the Act when 
there is no suggestion in the record that 
the cited violation was creating an im- 


‘minent danger to public health or safety 


or was causing or could reasonably be 


expected to cause significant, imminent 
environmental harm. 


38. Surface Mining Control and Recla- 


mation Act of 1977: Hearings 


Any objection to the location ofa minesite 
review hearing must be made before or | 
at the time of the minesite hearing. 


‘4, Surface Mining Control and Recla- 


mation Act of 1977: Abatement 


A refusal to grant an extension of time 
for abatement is not necessarily an abuse 
of discretion when. the request for an 
extension was made after the abatement 


time had expired. 


5. Surface Mining doutiol: and Recla- 
mation Act of 1977: Variances—Sur- 
face Mining Control and Reclamation 
Act of 1977: Water Quality Standards 


and Effluent Limitations: Sedimenta- 
| tion Ponds | ; 
‘Any exemption froin fie requirements of — 


- 80- CFR 715.17(a), concerning sedimenta- 
| tion ponds, must be sought from the ap- | 


propriate regulatory authority. 


APPEARANCES: Jerry Shattuck, 
Esq., Clinton, Tennessee, for White 


- Winter Coals, Inc. ; Marcus P. McGraw, 


Esq., Assistant Solicitor for Enforce- 
ment, Office of the Solicitor, Washing- 


‘ton, D.C., and ‘Charles: Gault, Esq., 
Office of the Field Solicitor, Knoxville, — 
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| Tennessee, both for the Office of Sur- 


face Mining Reclamation and Enforee- : 


- ment. : 


OPINION BY INTERIOR 
BOAKD OF SURFACE 
MINING AND | 
RECLAMATI ON APPEALS — 


White Winter Coals, ines (White 


Winter), has sought review of the 
decision of Administrative Law 
Judge (ALJ) David Torbett. sus-_ 


taining Cessation Orders No. 79- 
IT-12-3 and 79-IT~12—5 and Viola- 
tion 1 of Notice of Violation No. 


_'79-II-12-4 issued to White Winter 
by the Office of Surface Mining 


Reclamation and Enforcement 


(OSM), under the provisions of’ 


secs. 521(a)(2) and (a) (8) of the 
Surface Mining Control and Recla- 
mation Act of 1977 (Act) 


Order No. 79-IJ-12-3. was properly 
issued, we agree with his findings as 


to Violation 1 of Notice of Viola-— 


tion No, 79-II-12-4 and that por- 
tion of Cessation Order No. 79-Ii- 
19-5 issued for failure to abate Vio- 
lation 1 of the Notice. We therefore 


reverse his decision in art t and at 7 
P - was held in Norris, Tennessee. Al- — 


though no one from White Winter 
attended the meeting, a letter re-_ 
ceived from Tom N. Shattuck, the 
owner and operator of the mine, ~ 


firm it in yo 


Background 


On Feb. 14, 197 9, three inspectors 
from OSM | inspected White 
‘Winter's surface coal mine in Clai- 


| borne eounty, temnese) This mine 


130. U.S.C, § 1271(a) (2), (a).(3) Sane. I 
1977). The Act can be. ‘found at 30 U.S.C. 


§§ 1201-1328 (Supp. I 1977). All further cita: -_ 
' tions to the Act are to the 1977 i ma - 
~~ pellant’s brief. 


: to the United ‘States Code. 
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was ‘opened in 1977 pivenantet tom 
State mining permit. Asaresultof — 
the inspection OSM issued to: White 
- Winter Cessation Order No, 79-I]- _ 
- 12-3 for mining without a current 
State permit in violation of sec. 


502(a) of the Act, 30 U.S.C. § 1252 — 
(a), and Notice of Violation No. 


~79-TI-12-4,, listing two violations 


of the initial regulatory program 
. Violation 1 alleged © 
failure to pass all surface drainage — 
from the disturbed area through a 


sedimentation pond or series of 


sedimentation ponds before it left 


the permit area in violation of 30. 


CFR 715.17 and Violation 2 charged 


failure to retain all overburden and 
spoil material on the solid portion 
of the existing bench in violationof 
30 CFR 715.14. White Winter was - 
’ . given until March 7 to. abate the 
| _ two violations listed in the notice. — 
Although we disagree with the : 
AlLJ’s conclusion that Cessation — 


During a March 8 follow-up i in- 
spection, the inspectors found that 
the two violations cited had not 
been corrected, and, in accordance 
with sec. 521(a) (8) of the Act, 30 
U.S.C. § 1271(a) (3), issued Cessa- 


tion Order No. 7 9-II-12-5 for fail- ; os 


ure to abate the violations. -_ 
‘On March 15 a minesite hearing» 


was made: part of the hearing rec- 


_ord. The hearing officer upheld the 
issuance of the cessation order.? 


On March 19 White Winter filed. 
ee for review of both ces- o: 








2 Minesite review 1 report, Exhibit 4 to Ap 
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| sation wedeee al 66 the notice of 
violation. A hearing was held on 


June 21 before an ALJ. At the close 
of that hearing, the ALJ rendered a 
decision from the bench upholding 
the cessation order for mining with- - 
- out:a permit and those parts of the 
notice of violation and second ces- — 


sation order relating to failure to 
pass all surface drainage through a 


_ that portion of the notice of viola- 
tion that alleged improper. spoil 
placement. This oral decision was 

confirmed in writing on July 52 — 
White Winter filed a timely no- 


- tice of appeal of this decision on 
August 8 and filed its opening brief 
on September 6. Following the 
- granting of a request for an exten- 
sion of time, OSM filed its reply . the matter except to the extent that 
‘it can advise the Board whether the 


brief on October 5. On October 12 
White Winter filed a request for 
oral argument. That request was 


granted on October 23 and the oral. 
| arsonut was oe on November 20. 


L ssues: on Appeal 


The Folios ane issues raised by 
this appeal will be addressed : 


(1) Whether OSM can vacate a : 
cessation order after it has been oe | 
mined that the portion of its case 


pealed to the Board; 


(2). Tf not, whether, on the: facts 


of this case, a cessation order was 


i: properly issued. for mining without | 


a permit; 
(3) Whether the notice of ile 
tion for failure to pass all surface 


| drainage through a sedimentation 


| Rene was properly issued ; 


3In the written confirmation, the ALJ ap- 
peared to. sustain both. cessation pagers in 
their: entirety. Decision at 2. 
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(4). Whether t the. ipcatioes of the 


-minesite hearing in this case failed 
- to comply with the. requirements . 


the regulations; __ | 
(5) Whether | eid onal: abate- 


ment time should have been ee 
to the operator ; and. 


(6) Whether OSM. should have 
granted White Winter an exemp-_ 


| tion from 30 CFR 715. 17(a). 
sedimentation pond. He vacated - 


“Disoussion and Conclusions 


[1] On page 2 of its brief, OSM 


_ stated that it had vacated Cessation 


Order No. ‘79-II-12-3, issued for 


mining without a permit. As we in- 
: dicated in Apache Mining Co. 1 
_ IBSMA 14, 85 I.D. 395. (1978), once 


a matter is appealed to the Board, 
OSM cannot take further action in 


requested relief should or should 


not be granted. If, however, after a 
review of the record, OSM feels 


that an appellant is entitled to the 


relief requested or makes its own 
determination that some other re- 
hef should be given, it can at any 


time move the Board. to grant that 
relief.* 


Tn this case, aiece OSM déter: 


against White Winter for mining. 


pans permit should be dis- 


missed, it failed to make a. motion 


_ for dismissal.* In following Apache, 


supra, we find that OSM’s at- 
4This conclusion does not preclude. OSM 
from taking other action pursuant to 20 U. S. C. 
§ 1271. - 
5 At oral argument, OSM si eeeniea: that the 
Board could dismiss this cessation order, We. 
decline to construe this sugeceion as a motion 


to dismiss, 
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| tempted jacation: of the: cossation 
order was ineffective. 


[2] Thus we reach the issue. of 


whether a cessation order was prop- 
_ erly issued in this case for mining 
without a valid State permit. It is 
important to note first that. White 
Winter had been operating under 


a State permit that was due to ex- © 


pire. Renewal procedures were be- 
- gun by the company in what would 


normally have been adequate time 


to secure a new permit before the 
old one expired. Because of circum- 
_ stances beyond the control of White 
Winter, the permit was not re- 
newed before the expiration date. 
The company, however, remained 
subject to other environmental reg- 
ulations. There is no suggestion in 
the record that White Winter’s op- 
erations were creating an imminent 
danger to public health or safety or 
were causing or could reasonably be 
expected to cause significant, immi- 
nent environmental harm. Sec. 521 
(a) (2) of the Act, 80 U.S.C. § 1271 
(a) (2), requires one or both of 
these conditions as a basis for the 
issuance of a cessation order.’ We 
therefore hold that Cessation Order 
No. 79-II-12-8 for mining without 
-@ permit. was not validly issued. 
That cessation order is vacated. 
The ALJ also sustained Viola- 
tion 1 of Notice of Violation No. 
79-II-12—4 which alleged failure to 
pass. all surface drainage from the 
disturbed area through a sedimen- 


° Cessation orders issued under 30 U.S.C. 
§ 1271(a)(2) must. be. distinguished from 
those issued under sec. 1271({a)(3). Sec. 
1271(a) (3) authorizes the issuance of a cessa- 
tion order when the violations listed in a 
notice of violation have not been properly 


abated, regardless of actual or potential effects © 


‘on the public or the environment. 
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tation pond or series of sedimenta- 
tion ponds before it left the permit — 
area. On appeal, as before the ALJ, . 
| the parties raise factual questions. — 


43 CFR 4.1171 places the burden 


| of establishing a prima facie case 
as to the validity of a notice of vio- 


lation on OSM. Once OSM has es- 
tablished its prima facie case, the 
operator bears the. ultimate burden 
of persuasion. See Burgess Mining - 
d& Construction Co., 1 IBSMA. 298, 


86 LD. 656 (1979); Zsland Creek 


Coal Co., 1 IBSMA 285, 86 ID. 623 
(1979); Dean Trucking Co. 1 
IBSMA 229, 86 LD. 487 (1979). 
The ALJ found that the testimony 
of OSM’s inspectors and the photo- 
graphic exhibits established at least 
a prima facie case that runoff from 
one outslope would not «= pass 
through a sedimentation pond.’ He 
apparently found unconvincing the 
testimony of White Winter’s presi- 
dent to the effect that all runoff 
from that. outslope drained. back 
into the active pit and-from there. 
into sedimentation ponds. Thus, he 
held that OSM had carried the ulti- 
mate burden of persuasion.? We 
find no compelling reason to dis- 
turb that conclusion. Therefore, 
Violation 1 of Notice of Violation 


- No. 79-II-12—4. is sustained. Like- - 


wise, that portion of Cessation 
Order No. 79-II-12-5 issued for 
failure to abate this violation is 
sustained. 

[38] White Winter raised several 
other issues that we think should be 
addressed. White Winter contends 


that the minesite hearing on its. 


7Tr, 179-180. a 
8 Tr. 180: “I think the OSM has carried the 
ultimate burden of persuasion, which is more 


then they are required to do.’’ 
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cessation order failed to meet the re- 
quirement that a hearing should be 


“at the site or within. such reason- 
able proximity to the site that any 


viewings of the site can be conducted 


during the course of public hear- 
ing.” 80 U.S.C. § 1271(a) (5); 80 


CFR 722.15(a). Appellant’s first 
objection to the location of the hear- 


- Ing was made some 4 months after 


the hearing.? Whatever merits this 


objection may have had were waived 


by appellant’s failure to object be- 


fore or at the time of the minesite 
review. 

[4] Appellant also urges that the 
time given to abate the violations 
listed in the notice of violation 
should have been extended because 
of adverse weather conditions and, 
in failing to grant an extension 
when requested to do so, OSM 
abused its discretion. The record in- 
dicates that White Winter did re- 


quest an extension of time when 


OSM conducted: its follow-up in- 
spection.*° That inspection, how- 
ever, occurred after the initial time 


set for abatement had expired. We 


are not prepared to offer an opinion 
on whether it would be an abuse of 


discretion to deny an extension 
when the request. was timely made 


and compelling reasons for an ex- 
tension were advanced. But when 
the operator waits until after the 


time for performance has expired 
to. make that request, we are pre-~ 
pared to say that.OSM does not 


abuse its discretion by not granting 
anextension, | 


9 TY, 16. 
10 Based on our scaaiae. of the record,. we 


- disagree with the ALJ’s finding that White 
Winter did not request an extension of time 


(Tr. IpeIs2): 


[5] Finally, White: Winter’ sug- 
gests that the inspector should have 


granted it the exemption from the 


sedimentation. pond -requirement 


contemplated in 80 CFR 715.17 (a). 


This section allows the regulatory 
authority to grant exemptions when 
the ennee area, is small and it is 
shown that ponds. are not required: 


to meet the effluent limitations and — 
water quality 
lished in the regulations. In this 
context, the regulatory authority as 
defined in 30 CFR 700.5 is the state 


standards. estab- 


department with primary responsi- 
bility for administering the Act 


during the initial program, not 


OSM. Thus, we conclude that any 
relief from this requirement should. 
have been sought from the State.’ 
See Alabama By-Products Corp., 1 
IBSMA 289, 86 I.D. 446 (1979). | 
Therefore we hold that ‘Cessation 


Order No. 79-II-12-8 was improp- 


erly issued and is vacated and that 
Violation 1 of Notice of Violation 
No. 79-IT-12-—4 and that portion of 


Cessation Order No. 79~IT-12-5 is- 


sued for failure to abate violation 1 
of Notice of Violation No. 79-IT- 


12-4 were properly issued and are 
sustained. J udge Torbett’s July 5, 
1979, decision is thus affirmed in 
part and reversed in part. — 


- Trarine G. Barnes, 
Adminstrative Judge. 
Wir A. Irwin, 
Chief Admimstrative Judge. 
Meni J. Margin, 
Administrative Judge. 
i The ALJ noted that state ASinboval might 


‘have led him to vacate the sedimente Hon pone 
violation (Tr. 180). 
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| Decided December TS; 1979 


a Pon Area, Director’ § decision 
disapproving a proposed lease of trust 


. land for outdoor aver eine purposes. 


"Reversed. 


1. Act of Oct. 22, - {965—Bureau of | 
Generally—Indian - 


Indian Affairs: 
Tribes: Generally | 
Title r of the Highway Beautification 


Act, 79 Stat. 1028, which applies to all 
“public lands or reservations of the 


_ United States,” does not onply bo Indian | 


: Reservations. 


2, Act of Aug. 15, 1958—Indian 
Tribes: Generally 7 


Public Law 280, 67 Stat. 588-590, did not. 
grant to states general civil regulatory | 
“powers over Indian reservations. Nor | 
could this be accomplished by Depart- 


mental regulation, Secretarial Order or 
other directive. 3 


8. Act of Oct. 22, 1965—Bureau of 
Indian Affairs: 
Tribes: Generally 

California’s Outdoor Advertising Act, im- 


plementing the Highway Beautification 
Act, 79 Stat. 1028, may not be applied to 


non-Indian. lessees on the Morongo In- 


dian Reservation. 


4, Act of Oct. 22, 1965——Bureau of 
Indian Affairs: 
Tribes: Generally 


The Department’s mela: established in 
1965 of requiring lessees of Indian lands 
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Generally—Indian 


Generally—Indian | 


“186 ID. 


_ in California to comply with State stand- 


ards. regulating land use and development 


‘can be achiéved without subjecting de- 

2 * veloping tribal governments to the full. — 
enforcement powers of the ‘State, viz., 
through adding appropriate State stand- 


ards to the provisions of any lease. 


APPEARANCES: Stephen V. Quesen- 


berry, Esq., California Indian Legal 
Services, for appellant; James E. Good- 


hue, Esq., Office of the Field Solicitor, 


U.S. Department of the Interior, River- — 
side, California, for respondent, 


OPINION BY CHIEF 
ADMINISTRATIVE JUDGE 
- HORTON 


UAW TERIOR BOARD OF 
_ INDIAN APPEALS 


The appeal decided here ee ind 
a claim by the Morongo Band of — 


Mission Indians (appellant) that 


the Area Director, Bureau of Indian 
Affairs, Sacramento Area Office: 


(respondent), erred in refusing to 


approve a lease agreement between _ 
the Band and the Naegele Outdoor 
Advertising Co., Inc., of California, 
for the purpose ‘of erecting and 
maintaining outdoor advertising 
structures on the Morongo Indian 


: Reservation. » 


The Area: Dicaar S decision at 
issue was rendered Mar. 14, 1978. 
A notice of appeal was Hmmely filed 
from this decision by California In- 
dian Legal Services on behalf of ap- 
pellant on Apr. 17, 1978, pursuant 


to. 25 CFR Part 2. By memorandum _ 


dated Mar. 27, 1979, Acting Deputy — 
Commissioner of Indian Affairs 


2The Area Director's decision affirmed a. 


_ determination made by the Superintendent, 


Southern California Agency, BIA, dated Aug. 
29, 1977. 
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“AREA DIRECTOR, SACRAMENTO AREA OFFICE | 
oe a December 18, 1979 | 


“Martin E. an Dh Is, referred this 


appeal to the Board of Indian Ap-. 


peals for resolution in. accordance 


with the provisions of 25 CFR 2.19.2 
In reviewing the decision ap- 
pealed from and the briefs sub- 
mitted by the parties, it is clear that 


resolution of this appeal depends 


primarily on the answer to the fol- 


lowing question: To what extent, if 


any, does the Highway Beautifica- 7 
tion Act of 1965, 79 Stat. 1028, 28 . 


U.S.C. §181 (1976), apply to In- 
dian reservations aa 


BACKGROUND 


| The genesis of this appeal can be 
| oes to the struggle of the Mo-— 
rongo Band of Mission Indians to 
develop economically. This back- 
-. ground: is detailed in appellant’s 
brief dated July 1, 1978, from 


which the following Summary ‘is 
adduced : 
- The Morongo Indian Reservation 


occupies approximately 32,300 acres: 
of land in Riverside County, Cali- — 


fornia, and is inhabited: by nearly 
800 ienihee of the Morongo Band 


-~ of Mission Indians. Because the res- 
- ervation hes astride a narrow pass 


mR ee aThis. regulation. peosiiee. in ‘relevant ants 
‘‘(a) Within 30 days after all time for plead- 
ings (including extension granted) has ex- 


- - pired, the Commissioner of Indian Affairs 
 ghall: , 
KET) Render a written decision on ‘the appeal | 


or 


(2) Refer. the pen to. ‘the ‘Board of” 


Indian Appeals for decision. 
“(b) If no action is taken by the Com: 
missioner within the: 30- day time limit, the 


Board of Indian Appeals shall. review and 7 
-_ state 10." 


. render the final decision. aes 


‘between the San Bemacdiio: ind 
San Jacinto Mountain Ranges, only 
the few relatively flat.acres located - 
in the plain are suitable for eco- 


nomic development. A planning 
study conducted for the Band in 
1972 identified a tota] of less than 1 
square mile: of reservation land as 


suitable for economic development. 


All of that land lies adjacent to In- | 
terstate Highway 10, which is a 
major east-west artery for travel to 
and from the metropolitan areas of © 
southern California, = > 
In addition to the Interstate. 
Highway, the reservation is crossed © 


by a main line of the Southern Pa-. 


cific Railroad, the Colorado River | 


Aqueduct, major oil. tranmission 
| pipelines, natural gas pipelines, and. 


numerous. electrical transmission : 


~ lines, all of which serve the metro- _ 


politan Los Angeles area, without — 


any significant benefit to the reser- 
vation or its residents. | 


Despite the reservation’s seem- 


ingly advantageous. location. for 


economic development, its economy , 


vis. depressed and its population 


poor. The unemployment rate on 
the reservation is A sired 50 - 


| percent. 


For many years a major. source. 
of income for the Morongo Band 
has been derived from outdoor ad-— 
vertising activities on tribal lands 


adjacent to Interstate Highway 10.3 


8 In an ‘appraisal Sant dated Oct. 13, 4977, 


_ the Southern California Appraisal Office, ‘BIA, 


identified outdoor advertising as “the highest 
and best use of. reservation lend along, inter- 
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Benin the foregoing janes consist 


of property held in trust by. the 
United States for the benefit of the 


Morongo Band, any tribal lease of — 


. the property for business purposes 


requires approval by the Secretary 


_ of the Interior pursuant to the pro- 
visions of 25 U.S.C. $415 (1976), 


and regulations found in 25 CFR 


Part 131. The Bureau has refused 
to approve the Morongo Band’s ad- 


vertising lease with the Naegele 


company on grounds that the out- 
door advertising proposed in the 
lease violates requirements of the 
Highway Beautification Act and 
California State law ie Eromienies 
; thereunder. : 


DISCUSSION, FINDINGS AND 
me CONCLUSIONS | 


Certain preliminary ‘abn 


are answered before we address the | 
main issue. First, the Field Solici- - 
tor (who represents the Area Direc- 
tor on appeal) asserts that it is in-- 


appropriate for the Board to enter- 
tain this appeal because the issues 
involved are the subject of litiga- 
tion in State of California v. 
_ Naegele Outdoor Advertising Co. 
of California, Ine., No. 126069, Su- 
perior Court of the State of Cali- 
fornia, County of Riverside. This is 
an action brought by the State of 
California, through its Department 


4The Area Director’ s decision does not eetite 
specific findings of fact or conclusions of law. 
In lieu thereof, the Area Director states: 
“In -view of the Riverside Field Solicitor’s 
Opinion; Secretarial Order of July 9, 1968, 


30 F.R. 8722; Solicttor’s Opinion dated April | 
7, 1967, and circumstances surrounding the | 


lease proposal of Naegele Outdoor Advertising 
Company, I hereby affirm the ‘Superintendent’ Ss 
decision of Aug. 29, (1977. is 
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of -iSresiepertatiane. nace the — 
Naegele company for violations of 


_California’s Outdoor Advertising 
Act, Bus. & Prof. Code §§ 5200- 


5486, allegedly committed by the 
company in advertising activities 
on the Morongo Reservation. — 
‘There are indeed questions of law 
at issue in the foregoing case which 
also arise in this administrative 
proceeding, such as whether the ~ 
Congress intended the. Highway 
Beautification Act to apply to In- 
dian reservations. The precise issue 
in the State Court proceeding, how- 
ever, does not involve the lease dis- 
pute now before the Board. In this 
regard, neither the Morongo Band © 
nor the Department of the Interior 
is a party to the action. In the ab- | 


sence of any court injunction or 
Secretarial directive precluding the __ 
Board from deciding the subject — | 
- appeal, there is no legal reason why — 


the Board cannot do so. Further, © 
considerations of. policy do not 
favor the continuation of disputes 
which are ripe for decision. Here, | 
appellant has been pursuing a final 
administrative determination from 
the Department for over 114 years. 
For the above reasons, the Board 
rejects respondent’s. contention that 


consideration of this appeal should | 


be deferred or denied.® 
Subsequent to the Area Director's 


disapproval of the lease at issue, __ 
the Morongo Band entered into an 


2 G The Field Solicitor refers to another Cali- - 


eigr suit, State of California v. Hadley Fruit 
, Civ. No. 106415, Superior Court of. Cali- 
mea County of Riverside, as one with a 


‘direct bearing on the issues before the Board. | 


Appellant. disagrees. The Board is informed © 
that the above case has been settled. 
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“agency agreement” - with the 
Naegele Company in March 1978. 
This agency agreement is explained 
by appellant in its brief dated July 
1,1978,asfollows: _ 


During the pendency of these various 

appeals, the Business Committee of the 
- Morongo Band, pursuant to the author- 
ity vested in it through the Band’s en- 


actment of Proposition 4 at its General 


Hlection of December 14, 1963, continued 
to consider the possibility of eStablish- 
ing an outdoor advertising industry on 


the Morongo Indian Reservation because — 
of. its potential for creating employment 


for Band members and for creating an 
income for the Morongo. Band. After 


lengthy deliberations, it was decided that | 


the most advantageous and expeditious 
-way for the Band to do so would be for 
the Band to establish its: own outdoor 


7 advertising enterprise immediately. Be-. 


cause the Band lacked the necessary 
technical expertise to do so immediately, 
the Band engaged an agent to commence 


and to operate certain aspects of this 


enterprise for the Band during a period 

- when the Band would acquire its own ex- 

pertise in the business, The Band has 

entered into an Agency Agreement with 

its agent [Naegele Outdoor Advertising 

Company of California, Inc.] for this 
purpose. | 


The Field Solicitor submits that 


appellant is “attempting to convert: 


the appeal from the refusal to ap- 
prove the lease into an Interior 
Board of Indian Appeals’ ratifica- 
tion of an agency agreement [sum- 
marized above] and the Band’s op- 
eration of an outdoor advertising 
sign business.” Answer Brief filed 
June 4, 1979, at 2. Appellant denies 


this charge and maintains that De- — 


pantneatal. ‘ratification of © the 
Band’s agency agreement with the 
company is. not required. Appel- 
lant’s Reply Brief filed June 22, 
1979, at 1-2. 

It is neither necessary n nor appro- 
priate for the Board to render an 
epinion regarding the March 1978 
“agency agreement.” The Board’s 
jurisdiction in. administrative ap- 
peals is limited to a review of speci- 
fic action taken by BIA officials in 


‘the performance of their duties. 


under Chapter I of Title 25 of the 
Code of Federal Regulations. 43 
CFR 4.350-4.353..To our knowl- 
edge, no BIA action has been taken 
regarding the agency agreement.® 
If some BIA action has occurred 


regarding the agreement, it is not 
reviewable by this forum in the ab- 
sence of a proper appeal therefrom. 


- Thus, the sole question to be de-— 
cided here is whether it was error 
for the Area Director to disapprove 


the proposed lease of trust land on 


the Morongo Indian Reservation to 
the Naegele company.” 


* According to the Field Solicitor, “at no 
time was the so-called agency agreement ever 
presented to the Superintendent, Southern 
California Agency, or the Area Director, for 
approval.” Answer Brief at'2. _ 

*The terms of the proposed lease are set 
forth in a letter to the Morongo Band Tribal 
Council from the Naegele Company, dated. 
Aug. 10, 1977, which reads as follows: 
“Gentlemen : 

“Confirming our meeting and proposal to 
the Morongo Tribal Council on Aug. 8, 1977, 
we would like to propose the following for 
your approval. 

“1. We would like to lease the North side 
of sections 10 and 12 and the South: side of 


(Continued) 
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"The staciteany? ‘authority’ ‘which | 
. permits the leasing of Indian trust. 
land for such business purposes as 
outdoor advertising is the Act of 


—Aug.. 9, 1955, 69 Stat. 589, as 
ee 25 USC. § 415 (1976). 


. The Act provides that restricted 
‘Indian lands, whether tribally or in- 
_dividually owned, may be leased. 
only with the approval of the Secre- 
tary of the Interior. In addition to — 


prescribing the term of years for 


leases consummated under the Act, | 


the statute provides: > 


Prior to approval of any lease eke the 


Secretary of the Interior shall first © 


. Satisfy himself that adequate considera- 


a tion has been given to the ‘relationship . 


peewee the use of the leased lands and 





( Continued) 


section 8 located on ee Interstate 10. “We 
will only lease enough ground space to erect : 


‘single pole. signs.. Mach advertising structure 


will only have one pole with the ground base 


approximately thirty six inches in diameter. 
“2. At this time, our plans call for fifteen 


different single pole structures, spaced ap- 


proximately 1000 ft. apart. As we understand, 
- your sections are one mile long on the free- 


way side. This will allow us to build five on 


each of the proposed sections.. 


ag. In order for Naegele to lease the above. 


-Inentioned property, the Morongo Indians will 
have to own the poles for each advertising 
- structure. Naegele will. furnish and erect each 
pole and sell them to the Morongos for one 
dollar each..We can then lease the top of the 
Pole for a total of $6,500. per year plus the 
- annual increase ag outlined on the attached 
page. At the end of our lease agreement we will 
buy back the poles for one dollar each or 
enter into a new lease at the Perio: of 
both parties. _ 


“4, The annual payment of $6, 500 plus, will 


_ be. made in annual installments in advance 
beginning Jan. 1, 1978. The payment schedule 
- above will be established by. the fact that we 
will have approval to start construction on 
the locations by October 1, 1977. 

“3, In the event-of future development of 
Morongo property, we will move our structure, 
including the pole fifty or one hundred feet or 
wherever it will not interfere with the develop- 
ment. This will be done at no cost to the 
Morongo Indians. 


“6, The Hadley outdoor advertising signs — 
can remain as far as we are concerned. But. 


(Continued ) 
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the use of feigtbcme lands; the height, 
quality, and safety of any structures or | 
other facilities to be constructed on: such 
lands; the availability of police and fire 


_ protection and other services; the avail- 


ability of judicial forums for all criminal 
and civil causes arising on the leased 
lands; and the effect on the environment 


of. the uses. to. which the leased lands will 
be subject. [Act of June Dy 1970, 84 


Stat. 308.) - 


The Department’s” ‘regulations 3 
governing the leasing of Indian © 


land are set. forth i in 25, CFR Part 


131. These regulations: are primarily x 


aimed at insuring proper economic 
return to Indian lessors. See 25 CFR > 
; 181. D. 


Based on the authorities i incorpo- | 


‘rated by reference in the Area 
-Director’s decision ee nt), it ap- 





(Continued). 

all other “advertising signs will be. removed. 
by us as their. leases expire with you. The 
reason for this is, we do not want to create 


outdoor advertising clutter. We would like to 


have an exclusive right to lease any and all 
property that you want to lease for advertis- 
ing on any road or freeway. This will also 
allow you to expect and get prompt payment 
from one advertising company, the 8rd largest 
outdoor -. advertising . company in the United 
States. . 

“7, In the event the state finds a way or 
passes a law to prevent Naegele from leasing 
the top of each of your single poles through 


condemnation or whatever, we will pay you the © 


lease money owed through the day Wwe are 


| forced to-take down our ‘signs and poles. 


“8. Naegele will maintain all advertising 


_ Structures, including the poles at no cost to. 
7 the Morongos. We will also assume all cost 
for illumination and service for the signs.. 


Naegele will also carry all insurance for 
liability. We. will at all times protect the 
interest of the Morongo Indians. 

“9, We will only build standardized outdoor 
structures, 14’ x 48’ with space for extensions, 
please see photo, or we will not exceed 1,200 
sq. ft., which. will meet state approval. fo 

“10. We will also need the right of ingress 
and egress of the premises to erect, place and 


- Maintain all advertising signs and structures: 


and any equipment therefore and post, paint 
or illuminate and maintain advertisements or 
such structures. 
Very Truly Yours 


~ Leon E, Howell. 


President’ 
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- pears that the fees Director disap: | 


proved the .proposed lease on 


grounds that California and Fed-_ 


.. eral laws controlling outdoor adver- 
tising along Interstate Highways 


were not satisfied by the provisions . 


- of the lease. 


On appeal the Moronpe Band has: 


presented a comprehensive attack 


on the validity of the Area Direc- 


tor’s action. Among other. things, 


_ the Band alleges the following: 
1, The Highway Beautification 
Act does not apply to. Indian 1 reser- 


vation lands. | 
- 9, Neither the Highway Beautifi 
cation Act, Public Law 280, or any 


other proper legal authority confers 
on California power to implement — 


its Outdoor Advertising Act on. 
Indian reservations. | 


8 The Highway ebiaiceten : 
~ Act and the California Outdoor 


Advertising. Act do not apply to 


_ non-Indian lessees of Indian trust, 
 jJands. | 
4, The policy of the Saciecicy of | 


ihe Interior to apply state land use 
standards to leases of Indian trust 


lands can be accomplished without 


subjecting the Band to state juris- 
diction and enforcement measures. 


DOES THE HIGHWAY BEAU- 


TIFICATION ACT APPLY 
TO INDIAN RESERVA TION 
LANDS? | 


The Highway Beautification Act 


of 1965, as amended, was enacted by 


Congress to provide for scenic de- 


velopment and road beautification : 


‘ofthe inederal: aid highway crete 


Title I of the Act (23 U.S.C. § 181 
(1976) ) contains requirements for 
the control of outdoor advertising. 
At 23 U.S.C. § 181 (h)> the Act pro-- 
vides: be 


(h) AL public lands or reservations of 
the United States which are adjacent to. 
any portion of the Interstate System. and 
the primary system shall be controlled in 
accordance with the provisions. of this 


- section and the national standards pro- 


mulgated by, the Secretary [in 1965, the _ 


Secretary of Commerce; now the. Secre: i 
tary of Transportation]. 


[1] Ina memorandum opinion 1 to 


the Commissioner of Indian Af- 


fairs dated Apr. 7, 1967, the Asso- 


ciate Solicitor for. ine Affairs 
_ concluded that “reservations of the | 
' United States” as used in subsec. 
(h). of 23 U.S.C. $181 includes 


Indian  reservation.2. Upon care- 


ful review, we conclude that the 
Associate. Solicitor’s opinion does. 


not reflect the state of the law on 
this subject. 2 3 

The 1967 opinion relies siete 
on. the Department’s disposition of 
three cases rendered over 65 ‘years 


ago concerning rights-of-way across - 


“reservations” for canal and ditch 
ee es ® At issue was whether the 
term “reservations” as used in the 
Act. of Mar. 8, 1891, § 18, 26 Stat. 


8 In his concluding paragraph, the Associate 


Solicitor states that outdoor advertising on. 


Indian reservation lands is subject “to regula- 
tions under the act.” The opinion does not 


_address whether outdoor advertising on Indian 


reservations is subject to both Federal and 


‘state regulation. . 


927 LL.D. 421 (1898), seermiite 14 L.D. 


265 (1892) ; 33 L.D..563 (1905) ; and 42 L.D. 
695 — eee . 
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1101, 43 U.S.C. § 946 (1976), in- 
cludes Indian reservations, The De- 
partment ruled in the affirmative 
and this position was followed by a 
Federal court in 1914. United States 
v. Portneuf-Marsh Valley Irr. Co., 


205 F416 (E.D. Ida. 1913), aff'd, 


218 F.601 (9th Cir. 1914). 
As appellant argues on appeal: 
the Act of Mar. 3, 1891, vests power 


in the Secretary of the Interior to. 


_disapprove.a right-of-way grant 
whenever he determines that ap- 
proval thereof would be injurious 
to an Indian reservation.*° On the 
other hand, the Highway Beautifi- 
cation Act of 1965, which relies on 


state action to enforce its standards, 


see 23 U.S.C. § 181(b)-(k) (1976), 


contains no special protection for 
Indian interests, 


One indication that the Depart- _ 


ment has not considered the High- 


way Beautification Act applicable | 


to Indian lands is its own regula- 
tory response. to the statute. In 
December 1970, the Secretary issued 
regulations invoking and expand- 


ing the outdoor advertising stand- 
ards of the Highway Beautification _ 
Act with respect to public lands 


_ 10The statutory proviso reads in pertinent 
part: “Provided, That no such right of way 
shall be so located as to interfere with the 
‘proper occupation by the Government ; -of any 
such reservation.” 43 U.S.C. § 946 (1976). 
With respect thereto, see 27 L.D. 421. 423-424, 
33 L.D. 563, 565 and 42 L.D. 595, 600, supra.. 
In U.S. v. Portneuf-Marsh Walley Irr. Co., 
supra, the Federal district court stated ; 

“It is pointed out that there is no apparent 
reason why an Indian reservation should not 


be subject to the grant of a right of way the 
Same as any other reservation, especially in 


view of the fact that the Executive Depart- 
ment having jurisdiction thereof may. deter- 


mine whether a right of way can be granted 


without injury to the general purpose of the 
reservation, and extend or withhold approval 
accordingly.” 205 F..416, 419. 
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| ‘managed by the Bureau of Land 
Management. 43 CFR 2921.0-6. No _ 
such regulations have been issued by 
the Secretary with respect to Indian . 
lands. 


That the Highway ‘Heautifiea: = 


tion Act was not intended to apply. 
to Indian reservations is apparent — 


from the enforcement provisions of _ 
the law. Under the Act, states are. 
subject to a 10 percent reduction in ~ 
Federal highway funds if they fail 
to regulate outdoor advertising in 


accordance with national standards. 


23 U.S.C. §181(b). States are au- 
thorized to employ their zoning or 


condemnation powers to achieve — 


compliance with the Act. Sec. 131 


(d)-181(g) ; 283 CFR 750.301-208. 
States may even impose stricter 


limitations than are found in the _ 
Act in controlling outdoor advertis- 
ing. Sec, 131(k) ; 23 CFR 750.110, 
750.155, | 

For the above’ measures to be_ 
taken by states on Indian reserva-_ 
tions two well-established egal - 


principles are necessarily forsaken : 
first, that tribally owned Indian res- 


ervation land is not subject to state — 
powers of eminent domain, Minne- . 


sota v. United States, 305 U.S. 382 
(1989) ; 
~ Acres of Land, 425 F.2d 317 (9th 


United States v. 10.69 | 


Cir. 1970)," and second, that states 
are not authorized to ee their 


-Jand use regulations on Indian res- 


ervations. Santa Rosa Band of 
Indians v. Kings County, 532 F.2d 
655 (9th Cir. 1975). cert. denied, 
429 U.S. 1088 (ert). | 


11 Allotted ade are gatekt to state condem- 


nation. Act of Mar. 3, 1901, 31 Stat. 1084, 25 


Uz 8. Cs hoe (1976). 
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‘Unquestionably, | the Congress, 
which has plenary authority over 
Indian affairs, United States v. 
Kagama, 118 U.S. 375 (1886), has 
the power to subject Indian reser- 
vations to the type of state regula- 
tion generally authorized in the 
Highway Beautification Act. How- 


ever, based on principles enunciated 
by the Supreme Court in Williams | 


_v. Lee, 358 U.S. 217 (1959), regard- 
ing the limits of state power over 
Indian affairs, it is the Board’s 
position that absent clear Congres- 


sional license to the states to control 
outdoor advertising on Indian res- 
ervations, such an intrusion by the | 
states into “the right of reservation 


- Indians to make their own laws and 


be ruled by. them” is without 


- sanction. 
The term ee is one 


broadly used “to describe any body 
_ of land, large or small, which Con- 
gress has reserved from sale for any. 


purpose.” United States v. Celes- 


time, 215 U.S. 278 (1909). It may . 


include military reservations, na- 
tional forests, national parks, or 
any other Federally protected 
reserve.!? Indian reservations are 


unique, however, since vital rights 


are vested in the Indians and tribes 


 8In concluding that the phrase “public . 


lands and reservations of the United States” 

as found in the Act of Mar. 3, 1891, included 
Indian reservations, the Appeals Court noted 
in United States v. Portneuf-Marsh Valtey 
Irr. Co., supra, that “Tajt the date of that act 
the Indian reservations were the only consider- 
able reservations of the United States. * 213 
F, 601, 603. 


located thereon. Appellant refers to. 
the Buck Act ** as a clear example » 


of Congressional recognition that 


Indian reservations are distinguish- 
able from all other Federal res- 
ervations. As originally proposed, 

this Act would have allowed a state 
to impose its sales tax, use tax.or 
income tax within “Federal areas,” 
alternatively described as Federal 
“reservations” in the title of the 
bill. A series of inquiries from the 
Department of the Interior eventu- 
ally led to a clarifying provision in 


the bill excepting. reservation In- 


dians from the coverage of the 
Buck Act.?* 

~ In the case before us, absence of 
statutory language expressly in- 
cluding or excluding Indian = res- 


 ervations as territory subject to the 


Highway. Beautification Act ren- 
ders the term “reservations” as used 


in sec. 181(h), ambiguous. This. 
ambiguity has been recognized: by | 


the Department of Transportation, 
the Federal agency primarily re- 
sponsible for national enforcement 
of the Act. By memorandum dated 
Dec. 19, 1977, an assitant chief 
counsel of the Federal Highway 


Administration furnished the De- 


partment of the Interior with a. 
draft proposed. amendment to 23 


‘U.S.C, §181(h) aimed at bringing 


Indian Beeeryalaon areas within 


18 Act of July 30, 1947, 61 Stat. 641, 40. 8.¢. 
§§ 104-110 (1976), 7 


- 44 U.S.C. $109 (1976). See Appellant's 


‘opening brief filed J uly 5, 1978, at 4-7, . 
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certain coverages of the Highway | 


| Beautification Act,35 


To our knowledge, the legislative 


history of 25 U.S.C. § 181 (1976) 
- reveals no reference to Indian res- 
- ervations whatsoever. However, 1m- 


plicit in statements of the House. 


. Public Works Committee regarding 
the legislation is the recurring 
- theme that enforcement of the Act 
- could effectively be achieved 

through the zoning and condemna- 
tion powers enjoyed by states. 
- House Report No. 1084, 89th Con- 
gress, Ist Sess., found in 1965 U.S. 
. Code Cong. & Adm, News, pp. 


— 3710-3736.1° As previously stated, 


however, we believe these powers 
may be exercised by states on 


Indian reservations only when - 


Congress expressly so authorizes. 
‘Under the circumstances, we find 


_that the legislative history of the 


Highway Beautification Act sup- 


ports the conclusion that Congress — 


did not intend to include Indian 
- reservations within the class of 
- reservations affected thereby. | 

th ascertaining this intent of 
Congress, it is instructive that 
‘Indian lands are specifically iden- 
tified in other Acts relating to the 
-Federal-aid highway systems as 
appropriate. See 28 


8§ 101 (a), 108 (b) (1),  120(a), 


' 15 See pp. 41-46, Appellant’s Attachments to 


Brief on Appeal, filed July 5, 1978. Among 
-other things, the draft amendment called for 
a voluntary removal program on Indian reser- 
' vation lands of nonconforming outdoor adver- 
- tising signs... 

14The regulations of the Federal Highway 
Administration concerning condemnation 
under the Act specify that they “should not 
ba construed to authorize any additional rights 
in eminent domain not already existing under 
_ State law or under 23 U.S.C. 131(g).” 23 
CFR 750.301. 
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U.S.C. 


eae ID. | 


120(£), 120(g), 125(c), 208, 208, 
and 217(c). 


guage relating to Indian reserva- 
tions in its Federal highway plan. 

Appellant submits that in ac- 
cordance with recognized canons of 
construction, 
language must be interpreted in 
favor of the Indians. This is un- 


doubtedly true with respect to. Fed- 


eral statutes dealing with Indians. 


| Worcester v. Georgia, 31 U.S. (6. 
Peters) 214, 261 (1832); Santa 


Rosa. Band of Indians v. Kings 


County, supra; State of Washing- oe 


ton -v. Confederated Bands and 
Tribes of the Yakima Indian Na- 


tion, — U.S. —, 58 L.Ed.2d 740, 


758 (1979). Where the Federal 
statute involved is one of general 
applicability, such as the Highway 
Beautification Act, some courts are 
prone to apply normal rules of con-. 
struction instead of rules which 


favor Indians. See United States v. 


Allard, 397 F. Supp. 429 (D. Mont. 


1975) ; ; of. United States v. White, — 


508 F.2d 453 (8th Cir. 1974). 

In this case, it cannot be said that 
Indians are similarly affected as the 
general public if sec. 181(h) is 


deemed applicable to Indian reser- 


vations. Such a ruling would sig- 
nificantly alter the tribal sover- 
eignty possessed by Indian nations. 
Since states have the authority un- 
der the Act to impose standards 


stricter than in the Act itself, such 


a ruling could mean economic ter- 
mination of a tribe such as the 
Morongo Band whose | primary 
source of income is derived from 
outdoor advertising. Because of the 


Congress _ obviously _ 
knew when and how to include lan- 


doubtful | statutory | : 
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unique beibal 4 interests at sales here, | 
it is not inappropriate to apply the | 
rules of construction urged by ap- 


pellant, notwithstanding the gen- 
eral nature of the Act in question. 
So doing, we are all the more satis- 


fied that Congress did not intend. 
the Highway Beautification Act to 


apply to Indian reservations. 


‘PUBLIC LAW 280 AND — 
DEPARTMENTAL 
STAN DARDS 


) The Field Solicitor submits 


that the California Outdoor: Ad-. 


vertising Act may be enforced on 
Indian reservations by virtue of a 


- Secretarial Order of July 2, 1965, 


published at 30 FR 8722. This. di- 
rective (signed by Under Secretary 


‘John A. Carver) provides in part: | 


Pursuant to §1.4(b), Title 25, Code of © 
Federal Regulations (30 F.R. 7520), the 
Secretary of the Interior does hereby . 


adopt and make applicable, subject. to 


the conditions hereinafter provided, all. 


of the laws, ordinances, codes, resolu- 


| tions, rules or other regulations of the 
 $tate of California, now existing or as 


they may be amended or enacted in. the 
future, limiting, zoning, or otherwise gov- 


erning, regulating, or controlling the use | 


Or development of any real or personal 
property, including water rights, leased 
from or held or used under agreement 

with and belonging to any Indian or In- 

dian tribe, band, or community. that is 


held in trust by the United States or is | 


subject to a restriction against alienation 


imposed by the United States and ee | 
| within the State of California. 


~The Field Solicitor. points" ‘out 
that the above Secretarial directive 


has been canabated by a + California | 
court as vesting the State with au- 
thority to apply its laws to lessees 


of Indian lands. County of San 


Bernardino v. Lal ar, a 6 Cal. Eptr. 
B47 (1969). 

In a March 1970 opinion, forme 
Secretary of the Interior Walter 
J. Hickel clarified the Department’s 


position with respect to the 1965. 


Secretarial directive and expressly 


- stated that the Department had no 


intention of following the ruling in 


Gounty of San Bernardino, supra, 


noting that the United States was 


not a party to the litigation and 
7 had no notice of 1ts pendency.*” Sec- 
retary Hickel stated that, at most, 
California laws were noticed by the 


Department as standards for the 


~ agency to follow in approving leases 


cf Indian land.. 
- The Secretarial directive of 1965 
and 25 CFR 1.4(b) are apparent at- 


tempts of the Department to apply 


or interpret the aims of Congress in 
its enactment of the Act of Aug. 15, 
1953, 67 Stat. 588-590, as amended, 


‘commonly known as Public Law 
280.5 In 1976, the Supreme Court 


At Mr. ‘Hickel’ 's suinian' appears as appendix . 
A to Appellants’ Supplemental Statement in - 


_ Support of Appeal, filed May 3, 1979. It is an 


unpublished © opinion directed to interested. 
parties in the ‘zoning of lands of. the Agua 
Caliente Indian Reservation in Palm‘ Springs. | 

The 1965 order contains the following 
proviso : “Nothing contained in this notice — 


shal] be construed in any way to alter or Hmit 
the: ‘provisions of sections 2(b) and 4(b) and 


(c) of the Act of August-15, 1958 (67 Stat. 


_ 388).” Several commentators have questioned. 
_ the validity of 25 CFR 1.4 (see, Public Law 


280: The Limite of State Jurisdiction Over. 
. (Continned) | 
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"rendered the definitive decision that 
- Public Law 280 did not grant to 
states general civil regulatory pow- 


ers over Indian reservations. Bryan 


v. Itasca County, 426 U.S. 378, 390° 
(1976). The Court’s decision in 


Bryan is consistent’ with Mr. 
Hickel’s 1970 opinion that the Sec- 


_retarial directive of 1965 was not a_ -_ 


general jurisdictional grant to Cali- 


fornia to apply its regulatory laws | 


in Indian country. Clearly, only 
| Congress. may ome such a 


result. 
-The Field sidliviter: father con- 


tends that the California Outdoor | 
Advertising Act is a prohibitory . 
statute and thus comes within the 


purview of the criminal jurisdiction 
provisions of Public Law 280. It is 
_the case that California has made 
any violation of its Act a misde- 


meanor. Bus. and Prof. Code, § 5464. 
Appellant submits that ander the. 


above theory virtually any state li- 
censing or regulatory law could be 
converted to a “criminal” law by 


merely providing that. violation © 
thereof constitutes a criminnal of- 


-fense. We agree with appellant that 
Indian. reservations would — obvi- 
ously be subject to wholesale regula- 
tion by state legislatures under the 
above interpretation. Dictum in the 


Ninth Circuit’s decision in United — 


States v. Marcyes, 557 F.2d 1361, 


1864, (9th Cir. 1977) indicates that — 


such a : procedure, cannot be counte- 


- (Continued) 
_ Reservation Indians, 22 U. 1.01. L. Rev. 535, 
586 (1975), by. Goldberg, Regulating Sover- 


eignty: Secretarial Discretion and the Leasing 
. of Indian Lands; 26. Stan, L. Rev. 1061, 1091 


(1974), by Chambers. In Norvell v. Sangre ade 
Cristo Dev. Co., 872 F. ‘Supp. 848 (D.N.M. 


1974), 25 CER 4 was declared unconstitu- 


tional for lack of congressional authorization. 
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nanced. We so hold here on the basis ~ 
that the California Outdoor Adver- 


tising Act is clearly a regulatory 


law and does not fall: within the — 
criminal at ie provisions of 


eeanue Law 280... 


| "REGULATION OF 
NON-INDIAN LESSEES 


[3] The most difficult question in 


; this appeal is whether the proposed 


lease with the Naegele company 
would be subject to state regulation | 
if approved by the Department be- 
cause of the non-Indian character 
of the enterprise. If so, the Bureau 
of Indian Affairs should possibly © 
not be faulted for disapproving the 
lease if it fails to satisfy certain re- 
quirements of California’s Outdoor 
Advertising Act. | 
“In Fort Mojave Tribe v. County | 
of San Bernardino, 548 F.2d 12538 
(9th Cir. 1976), the Appeals Court. 
reaffirmed its earlier: holding in ~ 
Agua Caliente Band of Mission In- 
dians v. County of Riverside, 442 
F.2d 1184 (9th Cir. 1971), cert. de- 


nied, 405 U.S. 933 (1972), that a 


state possessory interest tax could be 


imposed on non-Indian lessees of 


Indian trust land. The Board has_ 
carefully evaluated the foregoing 
decisions and related cases. In our 
opinion, appellant has correctly dis- 
tinguished the case at. hand from 
those where courts have permitted — 
state regulation of non-Indian 


lessees on Indian reservations: 


However, Fort Mojave and Agua Cati- 
ente are distinguishable from the situa- 
tion of the Morongo Band on at least two 
basic points. First, different state statutes. | 
are involved which, if enforced against 
the non-Indian lessee, will have. varying 
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- degrees of impact on tribal self-govern- 
ment. Assessment, of a possessory interest 
tax on the leasehold interest of a non- 
Indian lessee’ is qualitatively different 
from enforcement of a land use statute 
(California 
against the same lessee. Second, a corol- 
lary of the first point, is the fact that 
assessment of a possessory. interest tax is 
not an attempt by the State to exercise 
“genera] civil regulatory powers” [Bryan, 
supra, 426 U.S. at gee over reservation 
lands. 


State laws regulating outdoor ‘adver-. 


tising, like other state zoning and land 


use laws, fall within Bryan’s prohibition | 
against the exercise of general state civil . 
regulatory authority on Indian reserva-— 
_ tions, absent an express grant of such au- 


_ thority from Congress. Moreover, the 
_ assessment of a possessory interest tax 


on the non-Indian lessee, unlike the regu- 
lation of outdoor advertising, is not a. 


regulation of the use of the land and re- 
sults in less of an intrusion into the areas 


of retained tribal sovereignty and tribal . 


self-government. [Footnote. omitted.) 


Appellant’s Reply Brief, filed Jt une 


20, 1979, at 18. 
That the effect of state mene 


on tribal sovereignty bears on the © 
validity of a state’s jurisdiction is 


explained in Willams v. Lee, supra, 
and Moe v. Confederated Salish and 
Kootena Tribes, 425 U.S. 468 
(1976). | 
‘Here, we find the Morongo Band 
has made a persuasive showing, one 
which by proper accounts should 
have been attempted by its trustee,1® 
_ 128 Under the authority of the Mission Indian 
Relief Act of Jan. 12,1891, 26 Stat. 712, the 
United States issued a patent on Dec. 14, 1908, 


declaring that it: would hold the lands of the 
Morongo Indian Reservation “in trust for the 


sole use and benefit of the said Moronee Band . 


or Village of Indians. 
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_ Department’s. 
lessees of Indian lands to comply 
with state standards regulating land 
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‘that its self-government would be 


adversely affected by application of 
California’s Outdoor Advertising 
Act to its non-Indian lessee.?° 


EXERCISE OF SECRETARY'S 
| AUTHORITY | 

[4] Appellant observes that the 

policy. “to require 


use and development” as expressed 
in. Secretary Hickel’s 1970 opinion, 
“can be implemented without tak- 


ing the drastic step of subjecting 
developing tribal governments to 


the full enforcement powers of the 
state.”. Appellant’s Reply Brief at 


20, The Band suggests that a reason- 


able approach would be to include 


‘State standards regarding place- 
ment, 


illumination, “maintenance, 
etc., of outdoor advertising struc- 
tures as provisions of any lease. The 
Board believes this to be a sound 
proposal. In undertaking this ap- 
proach, however, the Bureau of In- 
dian Affairs must insure that its 
own actions serve to protect tribal 


_sovereignty.*! This can be party ac- 


complished by initially acquiring 


_ 20 “[T]ribal use and development of tribal 
property presently is one of the main vehicles 
for the economic self-development necessary to 
equal Indian participation in American life.’’ 
Santa Rosa Band of Indians v. Kings County, 
supra at 664; see also, Bryan, supra, 426 U.S. 
388, n. 14, 

21- That this duty is incumbent on the Bureau > 
of Indian Affairs in acting on proposed leases 
of Indian lands is addressed in Mr. Chambers’ 
article cited in n, 18. _ 


692 
the. Band’s eercet to ‘the use of. 
| State standards.” 


DISPOSITION 


In accordance with the above dis- 
‘cussion, findings and. conclusions, 
the decision of the ‘Sacramento 
Area Diréctor dated Mar. 14, 1978, 
disapproving the proposed lease he- 
tween the Morongo Band and the 


Naegele company is vacated. This 


matter is remanded to the Acting 


Deputy Commissioner. of Indian ~ 
Affairs with instructions that the © 
Bureau of Indian Affairs seek to. 


effectuate a business lease for out- 
door advertismg between the Mo- 
rongo Band and the Naegele Com- 
pany consistent with this opinion. 


- In accordance with the authority 


delegated the Board under 43 OFR 


4.1, this decision - is final for the 


Department. 


Wm. Pune Horton, We 
Chief Administrative J wd ge. 


WE concur: 


FRANKLIN ARNESS, 
Administrative Fudge. 


‘Mrrcusit J. Sapacu, 
Administrative Judge. 


2 This procedure ig desirable to bring the 


Secretarial directive of 1965 into compliance 
with the 1968 amendments of Public Law 286 


regarding tribal consent. Act.of Apr. 11, 1968, 


82 Stat. 78-80, 25 U.S.C §§ 1321-22 (1976). 
Tribal consent should not be a problem in this 


case. The Morongo Band has suggested the use. 


of State law as a standard for regulating out- 
door advertising on its reservation, and, in 
addition, the Band has repeatedly expressed its 
commitment to the general purposes of the 
Highway Beautification Act. See Appellant’s 
Brief filed May 3, 1979, at 4; Appellant’s ‘Brief 
- filed qune 24, 1979, at 18-19. 
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APPEAL OF DOYON, LIMITED 


4 ANCAB 50 
"Decided December I ;, 1929 


Appeal ‘fon the Decision of the Alaska | 


State Office, Bureau of Land Manage- 
, 1979). 


Reversed and remanded. 


1, ‘Alaska Native Claims Settlement 


Act: Conveyances: Generally—Alaska: 
Navigable Waters: Use of Waterway 


Where conditions of exploration and set- 
tlement explain the Infrequency or lim- 

ited nature of actual use of a water body 
for commercial purposes, evidence of pri- 


vate use ‘may be considered to demon- 
strate. ‘susceptibility of commercial use 


for purposes of determining navigability. 


2, Alaska Native Claims Settle- 
ment Act: Conveyances: Generally— 


Alaska: Navigable Waters: Use of 
“Waterway 


Historic use of a Water eae ee 


' may be properly considered in determin- 
- Ing whether a water body has been used 


or is susceptible of use as a highway of 
commerce for purposes of navigability. 

8. Alaska Native Claims Settle- 
ment Act: Conveyances: Generally— 
Alaska: ‘Navigable ‘Waters: Use of 


| Waterway 


: Where pole boats, tunnel boats, and out- 
board river boats constituted the cus- 


tomary modes of trade and travel on a 
river and its tributaries, the use of these 
watercraft may be appropriately con- 
sidered in determining whether rivers in — 
the area were used or are susceptible of 
being used as highways of commerce. 


4, Alaska Native Claims Settle- 
ment Act: Conveyances: Generally— 
Alaska: bas aed Waters: Use of 


Waterway 
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— 
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While eeeuautiowal use, of itself, may not 


suffice to meet the susceptibility test for | 
purposes of navigation for title, ‘present — 


— use for recreation purposes may be prop- 


erly. considered, as a corroborating fac-_ 
tor, in determining susceptibility for use | 


as a highway of commerce. 
5. Alaska Native Claims 


Alaska: -Navigable Waters: alee 
_tInents to Navigation 


Physical impediments to navigation, such > 


as gravel bars, riffles, or occasional log 
jams, do not, in themselves, make a water 
body nonnavigable. . . 
6. Alaska Native Claims Settle- 
ment Act: Conveyances: Generally— 


Alaska: Navigable Waters: Use of | 


Waterway 


To be navigable, a river must be so situ- 
ated and have such length and capacity 
as will: enable it to Hig ie pina the 


publie generally. a means. of 
transportation. a -_ 
“. Alaska Native Claims  Settle- 


ment Act: Conveyances: Generally— _ 2 
se of 


Alaska: Navigable Waters: 
Waterway 


| When the record shows that, historically, 


trapping was the primary reason for 
trade and travel in an area, and where | 
_, the water body in question was commonly 
utilized by trappers as a route of trade © 
and travel in boats of the period cus- 


tomarily used to freight supplies, such 
use will result in a finding that the water 


body has been used and is susceptible for. 


use as a highway of commerce. 


8. Alaska Native Claims Settlement 


Act: Conveyances: Generally—Alaska a 


Navigable Waters: Use of Water- 
way—Alaska: Navigable Waters: 
| Impediments to Navigation | 7 


The presence of physical impediments on 


a water body will not result in a ance 


309-485 O - 80 ~ 3 


, ) Settle. 
ment Act: Conveyances: Generally—_ 


of aonnavigabltity what the — shows 
that the water body has been used and is” 
| epee of use asa highway of commerce. | 


9. Alaska Native. Claims | Settle- 


ment Act: Conveyances: Generally— 


Alaska: Navigable Waters: 


Use of 
Waterway | ‘ 


The legal dancent of navigability em- 


braces both public and private interests. 


It is not to be determined by a formula : 
which fits every type of stream under all 


circumstances and at all times. 


‘« APPEARANCES: William H. Timme, 
_ Esq., and Elizabeth S. Taylor, Esq., on 

behalf: of Doyon, Limited; John W. 
- Burke, Esq,, Joyce E. Bamberger, Esq,, 


John M. Allen, Esq., and M. Francis 
Neville, Esq., Office of the Regional © 


| Solicitor, on behalf of the Bureau of. 


Land Management; Frederick H. 


Boness, Esq., James N.. Reeves, Esq., 


and Shelley J. Higgins, Esq.,. Office 


of the Attorney miracle on. behalf of . 


the State of Alaska. 


OPINION BY ALASKA — 
NATIVE CLAIMS APPEAL 
BOARD 


SUMMARY OF APPEAL 


_ The issue involved in this deni: | 
sion is whether the Kandik and Na- 
tion Rivers are navigable, within 
the selection area in question. Tf 


navigable, title to the beds of these 
‘rivers would have passed to the 


State of Alaska upon statehood 
pursuant to the Submerged Lands 


~ Act, 43 U.S.C. § 1801-18038, 1311- 


1315 (1976) , and would thus not be 


available for selection by or con- 


veyance to the Appellant, Doyon, 


Limited. Following a hearing and. 
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‘final Brienne on mothe evidence in stile 
appeal, Chief Administrative Law 


ommended: Decision concluding 
~ both the Kandik and Nation Rivers 
were, ' 
- navigable all the way from the 
Yukon River to the Canadian 


border, including the portions of 
the rivers within Doyon’s selection . 


area. The Board here affirms that 
decision, At issue, among other 
questions, is whether historic use 


of a river by trappers can be con- 
_ sidered as evidence use or suscepti- — 


bility for use as a highway of com- 


merce; whether historic use of a | 


river. by watercraft other than 
steamboats, such as poling boats, 


- tunnel boats, and river boats can 


be considered in determining 


whether a river was used or is sus-— 


ceptible to use as.a highway of 
commerce. The Board rules in the 
affirmative on both these issues. 
Also an issue ‘in this appeal, but not 
a part of the Board’s decision at 


_ this time, inasmuch as it was pre- - 


- viously remanded to BLM, was res- 
ervation of certain easements on 


other lands se by the BPRer : 


lant. 


od URISDICTION 
The Alaska Native Claims Ap- 


peal Board, pursuant to delegation 


of authority to administer the 
Alaska Native Claims Settlement 
Act, 85 Stat. 688, as amended, 48 


U.S.C. §$ 1601-1628 (1976 and 


Supp. I 1977) (ANCSA), and the 
implementing regulations in 48 
CFR Part 2650 and 43 CFR Part 
4, Subpart J, hereby makes the fol- 


DECISIONS OF THE DEPARTMENT OF. THE INTERIOR 


at the time of statehood, 


[86 LD. 


lowing findings, conclusions and 


decision. 
Pursuant to regulations in 43° 
CFR Part 2650 and 43 CFR Part 
4, Subpart J, the State Director or 


his delegate is the officer of the 


Bureau of Land Management, 


United States Department of the 


Interior, who is authorized to make 
decisions on land selection applica- 


tions involving Native corporations _ 
under the Alaska Native Claims 
Settlement Act, subj ect to aa to 


this Board. 


| PROCEDURAL 
BACKGROUND 


On Jan. 5, 1976, the Appellant, 


Doyon, Limited, filed a Notice of 


Appeal from Decision F—19155-26 — 
of the Bureau of Land Management | 
(BLM) alleging that BLM erred 
in its determination that there were 


no navigable waters within the land 


areas selected by the appellant pur- 
suant to ANCSA, supra, and, also, 
in the reservation of certain’ ease- 
ments on these selected lands. (The 
easement issue was remanded to 
BLM Aug. 23, 1979.) © 


Basically, the appellant asserted 


that it filed a lands selection ap- 


plication pursuant to § 12(c) (8) of 


ANCSA, supra, for the surface and — 
subsurface estates of three town- 
ships located within the “Kandik 


Basin” area, excluding the Kandik. 
and Nation Rivers: inasmuch as 


these water bodies were identified 
by the State of Alaska as being 1s- 
sued to the State upon statehood 
pursuant to the Submerged Lands 


Act, supra. In the decision on. ap- 
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| peal, peace BLM determined . 


that these two rivers were not nav- 


igable waters and were therefore not — 
titled in the State. The acreage con- 
tained in the beds of these rivers. 


which lay within the selection areas 
were thus charged against. appel- 
lant’s entitlement. 

_ By order dated May 10, 1976, he 
State of Alaska’ was made a neces- 


sary party to this appeal and in do-. 


ing so the Board commented : 


Regarding the State’s challenge to the - 


Board’s jurisdiction, the Board refers to. 
the following regulations by which it is- 


bound. Regulations in 48 C.F.R. 2650.5— 
1(b) (1975) require the Secretary to 


determine the navigability of bodies of | 


water in order to determine whether the 
beds of ‘such water bodies must be in- 


cluded in lands conveyed to selecting Na-_ 
in 43. 


tive corporations. Regulations 
C.F.R. 4.901(1975) confer upon the 
Board jurisdiction over appeals relating 


to land selections. A decision to convey 


. the bed of a water body to a Native cor- 
poration pursuant to a determination of 
non-navigability under the above-cited 
regulation is sufficiently adverse to ‘the 
State’s claim of title to the same lands 
to require the State’s designation as a 
necessary party in this appeal. 


On J uly 26, 1976, the Board am-— 


plified its earlier oN stating: 


As defined in Section 8(e) of ANCSA, 
“ ‘Pyblic Lands’ means all Federal lands 
and interests therein located in Alaska 
except: (not pertinent)” and further by 
regulations in 43 C.F.R. § 2650.0-5 (g¢) 
adopted pursuant thereto as “(including 
the beds of all non-navigable bodies of 
water), except: (not pertinent) .” There- 
fore, the issue of navigability must - be 
determined to enable a finding to be made — 
whether lands selected .are within avail- 
able “public lands” and further, to deter- 
mine ae effect on total acreage entitle- 


“ment as provided in 43 £C.E.R. 
§ 2650. 5-1 (b). 

‘The Board. therefore, concludes that it. 
is not only authorized, but necessarily 
must decide issues of navigability' of 
bodies of water located within lands se- 


lected. by Native Regional Corporations. 


At the conclusion. of briefing on 
Oct. 21, 1977, the Board issued. the 
following order: 


1. Pursuant to regulations in 48.0.F.R. 
§4.911(c) this Board finds that a hear- 
ing before an Administrative Law J udge 
is. necessary on the issue of the naviga- 
-pility or nonnavigability of. the two 


rivers which are. the subject of this: 


appeal. The Board, . therefore, refers 
said issue to the Hearings Division 
of the Office of Hearings and Appeals 


with the request that a full hearing be 


. held for the factual determination of the 
issue of navigability | and that a recom- 
mended decision be rendered as a result 


thereof. Upon receipt’ of the transcript 
and. the recommended decision, . 


this © 
Board. will then make a final determina- 
tion of the matter. 

2. The test of navigability of the two 
rivers in issue on. this appeal shall be, 
as proposed in briefs of the parties, the 
test stated in Holt State Bank, supra.- 

3. The burden shall be on the Appellant 
to establish the. navigability of the two 
rivers in issue on this appeal. | . 

On Apr. 18, 1979, following : a con- 
ference attended by all parties, the 
issue of navigability was directed 
to an Administrative Law Judge 
for hearing’ and a recommended 
‘decision. 

‘Commencing on Sept. 26, 1978, mm 
Fairbanks, Alaska, a fearing was 
held before: Chief Administrative 
Law Judge L. K. Luoma with all . 
parties represented by counsel. Fol- 
lowing completion of the record, 
post-hearing briefs were submitted. 
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On June 1, 1979, Judge Luoma’s 


| Recommended Decisici’ was issued. - 


Each party to the appeal — was | 


| eranted time from the receipt of the 
decision to. file exceptions with the 
Board; however, only the Regional 


- filed exceptions raising | as ‘objec: 
_ tions the following: 


1. The recommended decision ‘fails to 


recognize that. navigability for title pur- 


poses is. determined by a two-part test. 


2. The recommended decision fails to 
adequately. explain and apply the “prox- 


imity test.” | 
e, The facts recited in ie opinion sup- 
port the BILM’s contention that the recom- 


mended — decision applied, _ the law 
7 prone | 7 
The appellant on ‘Sett. 5 . 1979, 


filed its concurrence with ae find- 


ings and conclusions of the Recom- 
mended Decision as well as a re- 
sponse, to BLM’s exceptions. 


‘BASIS ‘B OR DECISION | 


The said compiled i in this pro- — 


ceeding and now before the Board 
consists of the BLM case -file, the 
Board’s ‘file containing the Notice 
of Appeal, pleadings, briefs,. ex- 
: hibits, motions and preliminary rul- 


ings by the Board; exhibits. sub- 
mitted by the parties and admitted — 


into evidence at the hearings; the 


hearing transcript; post-trial brief- 
ing submitted by the parties; and a 
Recommended. Decision submitted | 


by the Administrative Law Judge 
to the Board, and exceptions and 


coricurrences thereto by the parties. 


It is on this record taken as a whole 


that the Board reaches its decision. | 


DECISIONS OF | THE DEPARTMENT OF THE INTERIOR 


_ (86 -1.D. 


ISSUES 


The general issue is whether the 
Kandik and Nation Rivers are 


. navigable. Tf the rivers are navi- | 
“oeable only in part, the issue becomes. 
- whether: the rivers. are navigable. 
Solicitor’ s Office, on behalf of BLM, — within the s ale ction. area, Specifi- 
cally, if the rivers were navigable 


within the selection site at the time 


of statehood, title to the riverbeds © 


thereunder passed. to the State of 


Alaska, upon statehood pursuant to — 


the Submerged Lands Act, supra, 
as adopted by §6(m) of the Alaska _ 
Statehood Act, 72 Stat. 339, as 


amended, 48 U.S.C. prec. § 21 note | 


| (197 6), and would thus not be avail- 


able for selection by or conveyance 
to the appellant and should not be 


_ charged against the | or 
| entitlement. : | 


DECISION 


The appellant maintains that the | 
Nation and Kandik Rivers are 


navigable and unavailable for selec- 


tion and thus should not be charged | 
aeainst the appellant’s acreage en-- 


titlement. The State of Alaska con- 
curs: with the appellant. The Re- 
gional Solicitor’s Office, on behalf 
of BLM, defends BLM’s finding of 


the nonnavi igabil ity 


of the | two 
rivers in issue. — | 
_ The Administrative Law Judge’ s 
Recommended Decision, which is - 
attached as an appendix to this deci~ 
sion. holds that the rivers were 


' navigable and. in so deciding makes | 


the followi ing’ Seis conclusion : 


Ce Paces ee “APPEAL OF DOYON, ‘LIMITED 
"te f. ae December 4 1979 


I find a the fawiganilley for + title test . 


. must be used in determining the nature 
of the Kandik and Nation Rivers. 


Kandik and Nation Rivers for the pur- 


| pose of determining. whether they are 
| public lands properly charged against 

; Doyon’ Ss total acreage entitlement under - 
the Alaska Native Claims Settlement Act. — 


"If the rivers are navigable then title to 
their beds is in the State; if, however, the 
rivers are nonnavigable then their beds 


are Federally- owned and are subject to 
~- conveyance to. ‘Doyon. ‘There. does not. 
seem to be a clearer case of navigability . 
for title purposes, In addition, the Alaska i 
- Native Claims Appeal Board ordered 
that the applicable test is that expressed: 
in United States v. Holt State Bank. 


supra, which was a title navigability 
ease. Finally, Alaskan courts have ap- 
plied the title navigability test in similar 
situations. Accordingly, application. of 
the more restrictive navigability for title 
~ test is appropriate. [p. 719] 

There are essential elements of the 
navigability for title test. Navigability 
for title is determined by the natural and 


ordinary condition of a. stream at the . 


time that the State in which the stream is 
located entered the Union. A watercourse 
is probably nonnavigable for title pur- 
poses if artificial improvements are neces- 
Sary to make it useful for trade and 
travel. The presence of rapids, sandbars, 
shallow waters, and ‘other obstructions 
making navigation difficult or even im- 


possible in sections, however, does not. 


destroy title navigability so long as the 


river or part of itis usable or susceptible 
_ to use.as a highway for commerce for a. 


significant portion of the time. United 
States v. [sic] The. Montelio, 87 U.S. 480 
(1874) : United. States v. Utah, 283 U.S. 


64 (1931). The waters must be usable by. 
the ‘ ‘customary modes of trade or travel 


on water.” The essence of the test is that 
the waterway must. be useful as a high- 
way for travel and trade in the local 


area. N avigability is a factual question | 
c tested not by the amount or volume. of 


| The | 
issue is ownership of the beds. of the 


commerce. coteied on a river, but ey the 
extent that the commerce carried relates 
to the needs of the area it serves. A Te- 
cent case emphasized that sporadic and 
short-lived use of. a waterway for. travel : 


and transportation by loeal residents for 
_ their own purposes.and not for hire meets 
the requirement that a waterway be use- 
ful as a highway for commerce. Utah v. 


United States, 403 U.S. 9 (1971). [pp. | 
/ oor an a 


“m0 fe na ienbiaeh body of water must — 
be so situated and have such length and - 


capacity as will enable it.to accommodate - 
- the public generally as a means of trans- 


portation, Proctor v. Sim, 236 p.° 114 
({Wash.] 1925). The Kandik and Nation 
Rivers are tributaries of the Yukon - 
River. The Yukon was historically the 
major highway of commerce for the 
whole of the interior of Alaska and the 
Kandik and Nation have been the only 
access of reaching a substantial area 
north of the Yukon. Ag such, the two 
rivers meet the proximity test, Monroe 
v. State, 175 P.2d 759 ([Utah] 1946). [p. 
722) “Bk a _ 4 
Neither the Kandik nor Nation Rivers 
have been improved at any time. Accord- 
ingly, both in 1959 when Alaska entered 
the Union and at the present time, the 
rivers are in their natural and ordinary 
condition, -Although rapids, shallow 
waters, sweepers, and log jams. make - 
navigation difficult on both rivers, the | 
evidence shows. that these impediments 
do not prevent navigation. [p. 722] | 
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Although use. of the Kandik and N. a- 
tion Rivers has been slight in comparison 


- with other rivers in more populated 
areas, the remote and sparsely settled na- 
ture of the area in which the Kandik 

and Nation Rivers are located is an im- 


portant consideration. As in Utah wv. 


United States, supra, carriage of goods © 
on both the Kandik and Nation Rivers . 


has been. extremely. limited. In fact, the ; 


only commerce conducted has. been. trap- . 
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ping, trading, and the peanatiert of sup- 


plies and furs by the few trappers on the 
river and the supplying of goods and mail 
_ to the International Boundary Commis- 


sion. Nevertheless, despite. only limited 


commerce on the ‘rivers, use of the rivers 


meet requirements of the Federal test for. 
‘navigability since the rivers have been 


used asa Bienway [DP 722-7123) 


x rn eo: * 


. | The fact that the rivers are frozen for 
7 months of the year and that much of . 


‘the current mineral exploration of the 


area is done by use of airplane, does not 


make the rivers nonnavigable. It is not 


| necessary that navigation continue at all 


‘Seasons of the year, and a stream. does 

not become nonnavigable even if it. has 

 fall-r- inte disuse. Kemp v. Putnam, 288 
P.2d 887 ({Wash.} 1955). [p. 723] 


After review of the entire record. 


in this matter, the Board finds that 
the Judge made proper findings of 
facts and conclusions of law, and 
hereby adopts and incorporates the 
Recommended Decision set forth in 
the appendix hereto. Consequently, 
it is the finding of the Board that 
title to the riverbeds passed to the 
State of Alaska upon statehood 
pursuant to §6(m) of the Alaska 
Statehood Act, supra, - which 
adopted the Submerged Lands Act, 
supra, and, therefore, the acreage of 
the beds of the two rivers should 


not be charged against the avec 


lant’s entitlement. | 
The Board has considered the ex- 


ceptions taken to the Recommended 
s pose. If sufficient historical use is 


Decision by the Regional Solicitor’ 
Office, on behalf of BLM, and dis- 
agrees. The legal test for navigabil- 
ity was agreed upon by the parties 
and ordered by the Board on Octo- 
ber 21, 197 (e This test can be found 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR» 


[86 I.D,- 


in ‘United States Vy. Holt State ; 


B ank, 270 U.S. 49, 56 (1926) : 


The rule long since approved by this 


Court in applying the Constitution and 


laws of the United States is that streams 


’ or lakes which are navigable in fact must 


be regarded as navigable in law; that 


_ they are navigable in fact: when they are © 


used, or are susceptible of being used, in 
their natural and ordinary condition; as 


highways for commerce, over which trade 


and travel are or may be conducted in 


the customary modes of trade and travel 


on water; and further that navigability 


does. not depend on the particular mode 
_ in which such use is or may be had— 


whether by steamboats, sailing vessels or 
flatboats—nor on an absence of occa- 
sional difficulties in navigation, but on 
the fact, if.it be a fact, that the stream 
in its natural and ordinary condition af- 
fords a channel for useful commerce. 


In its exceptions, BLM contends 
that’ the Recommended Decision 
fails to analyze adequately this test 
for uavigability. BLM focuses on 
the Court’s statement that streams 
“are navigable in fact when they are 
used, or are susceptible of being 
used, in their natural and ordinary 
condition, as highways for com- 
merce.” { Italics added. | | 
-It is BLM’s position that this 
statement requires a two-step in- 
quiry into navigability, in which 
two different tests are applied in a 
set sequence. Both tests relate to use © 
of the water body as a highway for 


commerce: the first test addresses 


actual historical use for this pur- 


not found, then—and only then— 
may the trier of fact apply the sec- 
ond test, which examines the sus- 
ceptibility of the water body to use 
as a highway of commerce. | 
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BLM relies: for this proposition 


on a statement of the Supreme. 


Court i in United States v.U tah, 283 


USS. 64, 82 (1981) : 


The evidence of the actual use of pane 


and especially of extensive and continued. 


use for commercial purposes, may be most 
persuasive, but where conditions of ex- 
- ploration and settlement: explain the in- 


frequency or limited nature of such use, | 


_ the susceptibility to use as a highway of 
commerce may still: be. ee ecm e 
proved. (Italics supplied. 2 
Exceptions of the Bureau. of Land 
Management, p. 2. 
The “actual use” test, according 
to BLM, 
| “susceptibility” test. focuses on the 
physical characteristics of the wa- 
ter body and the likelihood of its 
future use. Following this ap- 
_ proach, BLM contends that the evi- 
dence does not show sufficient his- 
_.torie use to support a finding of 
navigability, and that, invoking the 
second test, physical characteristics 
of the rivers likewise do not justify 
a finding of susceptibility to use. 


BLM asserts that Judge Luoma - 


erred in that, finding insufficient evi- 
dence to support a finding of navi- 
gability under either. one of the two 
tests, he in essence combined the two 
tests, and used evidence relevant to 


one test to buttress a finding of navi- 


-gability under the other. 

The Board does not agree with 
BLM’s analysis. 

~The Court in United States vy. 
Viah. supra, was not attempting to 
lay down such a. precise, formalistic 
test for: navieability as BLM pro- 
poses. The Court in fact simply 


adopts the tests of navigability set _ 


is historical, while the - 


forth in United Sto tates v. H abt State | 
Bank, supra, and in earlier cases in-- 


Guding The Daniel. Ball, 77 US. 


(10 Wall.) 557, 563 (1870). 
Referring to its own Master’ Ss Te- 
port on the water bodies in question, 
the Court in United States v. Utah, 
supra, remarks without comment: — 
The Master finds that on the Grand 
River, in the 79 miles between Castle 
Creek and the junction with the Green 
River, there is a stretch of. about three | 
miles * * * in which there are three small 
rapids, and that, in. this. ‘stretch, the 
river is less susceptible of. practical navi- 
gation for commercial purposes. than in. 
the remainder of the river.. But the 
Master finds that, even in this three mile. 
stretch, the river is susceptible of being - 
used for the transportation. of lumber 
rafts, and that there has been in the past 
considerable use of the river for this 
purpose. [Italics added. | | 


United States v. Utah, supra, 79. 

_ Thus the Master, without Mees 
comment by the Court, used histor- 
ical data—the “past. considerable | 
use”—to buttress a finding of sus- 
sca for use. 

The Court in United eee V. 
Utah rejected the government’s con- 
tention that historical evidence of 
actual use, or the absence thereof, 


was controlling, and considered 
evidence of susceptibility for use as 


well. The opinion is permissive in. 
tone, rather than restrictive; the 
Court broadens, rather than con- 
stricts, the scope of evidence which 
may be considered in determining 
navigability of a water body. 

The Courts in United States v. 
Holt State Bank, supra, and nu- 
merous other cases have obviously 
contemplated inquiry. into both 


DE CISIONS OF THE 


| historical use Sand iscomebility ise: 


use In: determining navigability. 


However, these “approaches are 


neither. sequentiil nor mutually ex- 
elusive. Both define areas of con- 


sideration in which evidence can be 
_ taken in making the overall factual 


determination on navigability of a — 
particular water body. As explained. 
in United pe V. -U tah, mune at 
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. The ‘question remains one of fact as els 


the capacity | of the rivers in their or- 
dinary condition to meet the needs of 
commerce as these may arise in connec- 


tion with the growth ofthe population, 


the multiplication of activities and the 


: development of natural resources. And 


this capacity: may be shown by physical 
characteristics. and. experimentation as 


well as by the uses to which the streams | 


have been put. 


BLM’s main disagreement with 
Recommended Decision lies | 
_ with the finding of historic use suf 


: the | 


ficient. to show that both rivers have 


been used or are susceptible to use. 


as a. highway of commerce. The 


findings related to use are summar- 


ized as Tollows : ; “a | 


- Boats capable of carrying: “omierelal: 


loads, 4.€. such quantities of goods as are 
necessary on. a given trip to produce a 
profit for the person making the trip, 


are capable of, and have gone up both 
rivers from the Yukon to the Canadian 
border. ‘These are the poling, tunnel and — 


river boats. 


Recommended Decision, p. 7 29, 


Those working for the International | 
Boundary Commission were paid to bring — 


mail and supplies up the entire length of 


the Kandik and .up the Nation to Hard 
‘The Nation above Hard 


Luck . Creek. 
Luck Creek to the Canadian border was 
trapped by men, some of whom have 
made profits from furs. Until trapping 
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beebnne. cc prohinbis in the 1940's, the . 


trappers brought supplies up both rivers 
by boat and brought furs downriver by | 


boat. | ae 
Recommended Decision, p. 722. 


Although — use of the. Kandik and Na- 


tion Rivers has been slight in comparison 


with other. rivers in more populated | 
areas, the remote and sparsely settled 
nature of the area in which the Kandik . 


and. Nation Rivers. are. located is: an im- 
portant consideration. “Asin. Utah vy. 
United States, Supra, carriage of goods 


on both the’ Kandik. and. Nation. Rivers 


has been extremely limited. In fact, the 


only commerce conducted has been. trap- 


ping, trading and the transport of sup- 
- plies and furs by the few trappers on the 
_vivers and the supplying of goods and 
mail to the International Boundary Com- 
_ Inission. » 


‘Neverthe! ess, despite only 
limited commerce on the rivers, use of 


the rivers meet requirements of the Fed- 


eral test for navigability since the rivers 
have been used as a highway. 


Recommended Decision, p. 722. | 


Because of the lack of trails and the — 
rough nature in summer of the land 


surrounding the Kandik and Nation Riv- 
ers, travel by water has been the only. | 
feasible means of transport of goods be- 
tween breakup and the time when the 


rivers freeze. Although the Kandik and 


Nation have been. used only for intra- 


state commerce, such a use is acceptable 
under the. navigability for title test. Nav- 


igability of-a. iver is not tested by the — 
amount or volume of. commerce. earried 
but the extent that the commerce carried 
relates to the needs of the area it serves. 
Both the Kandik and Nation are tribu- | 


_ taries of the Yukon and even the upper 
“reaches of both rivers are accessible to 
habitation and transportation routes. 


The rivers can be used to go someplace, 
as, for example, those employed by the | 
Boundary Commission . 
used the. Kandik to: reach the Canadian 
boundary and . trappers: on the Nation 
used that river. to obtain: and transport 
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fakes In effect, both rivers crane heen used 


for commercial travel. Although the riv- 


ers are remote and the evidence of travel. 
on them is sparse, commerce carried on 
the rivers has been sufficient to establish — 
navigability since the commerce which. 
has been shown to exist relates to the 


needs of the region in which the rivers 


are located. The question as to the prac- 
ticability of navigating the rivers for 
_ profit must be left to the one who. under- 


takes the enterprise. 


Recommended Decion. p. 728. 


BLM relies primarily on United 


States v. Oregon, 295 U.S. 1 (1935), 
_ to support its argument that “ase by 


a few trappers” does not constitute 


commercial use and therefore trap- 
ping cannot constitute historic use 


that would clearly establish that a 


_ water body has been used or is sus- 


ceptible ya use as a highway for | 


commerce.’ 


‘The BLM does not consider the use of 


small poats by trappers to be “commer- 


cial’ in nature but has considered it.to be 


“subsistence” use in the typical Alaskan 


setting. This approach was based primar- 


ily upon the. authority of United States 
v. Oregon which found comparable use 
by trappers to be insufficient to support 
a determination of navigability. Possibly 


because of United States v. Oregon the 
recommended decision does not squarely 


face the issue, “Is use.of boats by a few 
trappers ‘commercial use’ for purposes 


of navigability?”.This is a fundamental — 


legal issue in this case. It cannot be 
sidestepped. - 

Exceptions of. the Bureau of Land 
_ Management, pp. 6~7. 


BLM misinterprets the elaine: 
of Oregon, supra, on this issue. In 
reviewing the evidence related to 
trapping, the Court states: - 


dence of 


The evidence shows that, at times sub- 
sequent | to 1890, | -a jarge number of 
animals were trapped in the tule areas, 
some in fall and spring, but principally | 
in the winter months. Most of this evi- 
dence has no bearing on navigabdility, for 
with a few exceptions, the trappers ap- 


ney to have waded or walked, 


* . my we a 


* * * The Special Master found that 
the boating which took place in the area 


involved had no commercial aspects and 


Was of such a character as to be no in 
di cation of ee Utalies added. : 


295 U.S. at 20-21. 


BLM apparently interprets hs! 


“Court’s discussion to represent a. 


finding first, that use of a water 


body by trappers is insufficient as. 


the basis for finding historic use for 
purposes of navigability; a nd 
second, that there must be. evi- 
“commercial use? to 
support a determination of naviga- 
bility. _ : 

The Board Gee sath BLM’s | 
analysis. The Master in. Oregon, 


_ supra, found the limited manner of. 


use by trappers was only one of a 


number of factors which, considered 


together, resulted in the conclusion 


of nonnavigability. The Court’s dis- 


cussion of the limited nature of 
boating in Oregon does not support 
a conclusion that use of boats by 
trappers, under. different circum- 


stances, could not satisfy the re- 
quirement of 
commercial use. The referenced 
language in Oregon does represent 


susceptibility for 


an interpretation by the Court that 
use of a water body must. either 


have some commercial aspects or 


“be of such a character as to indi- 
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cate navigability,” in other words, 
be of such a character as to indicate 
susceptibility for commercial use. 

The argument related to the re- 
quirement of “commercial use,” as 
opposed to private use was urged 
by the Federal Government in 
United States v. Utah, 283 U.S. 64, 
at 67,68 (1931): 


No lake or stream tins been declaced 
navigable by this Court unless it ap- 
peared from the evidence that the stream 
or Jake had actually supported a sub- 
 Stantial waterborne eommerce, 

8 ke 2 cS 
The words “commerce” and -“useful 
ecommerce.” as used in cases where nav- 
igability was the issue, must be inter- 
preted as meaning the exchange and 
transportation of goods and a use of 
travel by the general public for com- 
‘mercial purposes. Personal use without 
the. commercial element does not satisfy 
the test. 


The Court rejected the argument 


that evidence of private use of a_ 


river is not sufficient to demonstrate 
capability for commercial use. 


The Government insists that the uses of 
the rivers have been more of a private 
nature than of a public, commercial sort. 
But, assuming this to be the fact, it can- 
not be regarded as controlling when the 
rivers are shown to be capable of com- 
mercial use. The extent of existing com- 
merce is commerce is not the test. The 
evidence of the actual use of streams, and 
especially of extensive and continued use 
for commercial purposes, may be most 


persuasive, but where conditions of ex- 


ploration and settlement explain - the in- 
frequency or limited nature of such use, 
_ the susceptibility to use as a highway of 
commerce may still be satisfactorily 
proved. 


United States v. Utah, Supra, at 82. 
[1] The Board affirms Judge 
Luoma’s adoption of the holding in 


‘DEPARTMENT OF THE INTERIOR 


“FR6. LD. 


United States vy, Viah, Supra, ( Rec- 


ommended Decision, p. 718) and 


finds that where conditions of ex- 
ploration and settlement explain the 
infrequency or limited nature of 
actual use of a water body for com- 
mercial purposes, evidence of pri- 
vate use may be considered to 
demonstrate susceptibility of com- 
mercial use for purposes of de-_ 
termining navigability. 

Likewise, the point of the discus- 
sion concerning trapping in United 


States v. Oregon, supra, is not that 


use by a few trappers cannot con- 
stitute historic use that might 
clearly establish that a water body © 
is susceptible of use as a highway 
of commerce. The Court simply 
finds that when the evidence as to 
the use of the area is unrelated to 


_ use of the water body in question, 


it has no bearing on navigability. 

In Oregon the evidence showed. 
heavy trapping in the area, but for 
the most part, the trappers did not 
make use of the water body in ques- 
tion for trade or travel by boat— 
they waded or walked. Further, in. 
the Oregon case there is indication | 


of population in the immediate 


vicinity of the water body that sug- 
gests there would have been boating — 
activity other than trapping had | 
the lake been navigable: 
Numerous witnesses who have livedin | 
the vicinity for many years had never 


used a boat and had never, or rarely, seen 
one on the lake. 


Onited States v. Ovego on, 295 5U. S. 1, 
21 (1935). | 
In the present appeal, the roe 
tual basis for the ruling by the 
Administrative Law Judge, is not, 


a -—-. APPEAL OF DOYON, LIMITED © 
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as: BLM sane ere to 
_ the factual basis for the ruling by 


the Court in Oregon, supra. It is 
undisputed that there are no set- 


tlements on either the Kandik or 


Nation Rivers and that the area 


was, and remains, undeveloped. 
Trapping was the primary, if not 


sole reason for trade or travel on 


the two rivers. The number of 
trappers, while small, was reason- 
able for what the drainage areas 
of the two river basins could sup- 
port. (Tr. 99.) Testimony during 
the hearing, or submitted to the 


record later, linked the majority 


of the trappers identified as hav- 
ing used the rivers to the use of 


boats. (Sixteen of the twenty-one 


trappers identified as using the 


Kandik between approximately 
1920 and 1940 used boats to 
freight supplies. Each of the sev- 


en trappers identified as having 
used the 


120, 724-125, Report of Investiga- 
tions, Exhibit A-4, Richard O. 
Stern, Historian, Alaska Division 
of Forest, Land, and Water Man- 
agement, and Charles M. Brown, 
Historian, U.S. Bureau of Land 
Management.) The boats used by 
these trappers included pole boats, 
tunnel boats, and outboard river 
boats, capable of carrying 1,000 
pounds: of freight and commonly 


used on other rivers in Alaska to 
(Recommended 


freight supplies. 
Decision, p. 718.) 
[2] The Board does not con- 
tend that the use of a water body 


by trappers will necessarily result. 


the Nation used boats to 
freight supplies. (Tr. 52-56, 717-_ 
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In a ‘finding sf Hiceiie use , that. 
would clearly establish suscepti- 
bility as a highway of commerce. 
However, the Board does find that — 
historic use of a water body by 
trappers may be properly con- 
sidered in determining. whether a 
water body has been used or is 
susceptible of use as a highway 
of commerce for a as of. 
navigability. 

BLM further objects to the 
finding in the Recommended Deci- 


| sion related to mode of ‘travel: 


An important element Sof. the Holt 


State Bank test of navigability re- 


quires that waters be usable as high- 
ways for commerce by the customary . 
mode. of trade and travel on ‘water. 
The ‘Supreme Court recognized in Holt 


that. canoes and small row boats con- 


stituted important means of commu- 
nication and transportation in early 


days throughout much of the west, and - 


therefore, may be considered “commer- 


cial” for purposes of determining navi- 


gability for title. United States v. Holt | 


| State Bank, supra, 270 U.S. at 56-57. 


Recommended Decision, p. 720. 
BLM. argues that. the Court did 


not base its decision on the as- 
sumption that if canoes and row- 
boats can be used, a water body 
meets the “susceptibility” test, and 
further that Holt mentions - nei- 
ther .the use of canoes or 
rowboats. | 
The Board agrees with BLM’s 
objections as to the reference rul- 


ing in the Recommended Decision 


that “canoes and small rowboats” 
may be considered commercial 
for purposes. — of determining 
navigability. _— 
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The Court, in Holt, supra, did 


not attempt to list specific types 


or classes of watercraft that: the 
Court would treat as “commercial” 


for a determination of navigabil-— 
ity. The Court did restate-an im- 


portant legal criteria, laid dowh 
in The Daniel Ball, supra, at 563, 
against which the factual evidence 
of each navaeebity case. may be 
- weighed : 


[Rivers] are navigable in fact hen thee 


are used, or are susceptible of being used, 


in their ordinary condition, as highways 
over which trade and. 


_ for commerce, 
travel are or may be conducted in the 


customary. modes of trade and travel on 


water. [Italics added.] _ 

It is true, as BLM argues, that 
che Court. did. not find that “canoes 
and small rowboats” can be con- 
sidered “commercial” for purposes 


of determining navigability for - 


. title. However, the Court in Hol 
Bank did find that. “navigability 
does not depend on the particular 
-mode in which such use is or may 
be had * *.* but on the fact, if it 


be a. fact, that the stream in: its” 
natural and ordinary condition af-_ 
fords a channel for useful com- 


merce.” (Holt Bank, supra, at 56). 
The Court then proceeded to ana- 
lyze the record before it, and found 


as evidence of useful commerce that 


“Te jarly visitors and settlers in that 


vicinity used the river and lake as 


a route of travel, employing the 
small boats of the period for 
[travel].” [Italics | added.] at 
Bank, supra, at BT. ies 

‘The evidence in the present ap- 
peal, pertaining to watercraft is 
summarized as follows: 


OF THE DEPARTMENT 


River ¢ 
through Alaska (Tr. 


OF THE INTERIOR [86 LD. 


Trausportation by water was one of the — 
critical factors enabling the interior -of 


Alaska to be opened to exploration and — 


settlement ( Tr. 94, 95, 806). ‘The Yukon 
prov ided the primary artery 
182). * * = Soon | 


after | the. purchase of . Alnete by the 


: United. States, bela eae: traffic . on the 


Yukon began * oe = he use of steam- 


boats was ‘initially oe cted to the Yukon 


and the Porcupine Riv er, which was the 


only Yukon tributary on which steam- 


boats could be used, until special. light 


draft steamers were designed for use on 


the Tanana and Koyukuk | Rivers (Tr. 
45). 

# * 4 By. 1955 the Yukon commen 
steamboat traffic has ceased 1 Exhibit A-2, 


Dp. 67). 


* - * eo : e 
There has been slow economic develop- 
ment in the Yukon-Charley area because. 
of the absence of overland trails, and the 
Kandik and Nation basins are still under- 
developed: (Tr. 95): : 
Although the Yukon steamboats car- 
ried the bulk of the commercial river 
traffic, a variety of watercraft has been 
used historically on the interior water- 
ways. : 
The Yukon poling boats were -aeapiea 
from boats used earlier on western rivers. 
* * * The larger steamboats were not 


used on the tributaries of the Yukon be- 
cause there was not enough freight gen- 
erated on those streams to call for use 


of these larger boats. Poling boats, how- 
ever, were used on tributaries of the Yu- 
kon. Poling boats were used on a regular 
basis to serve communities and transport 
freight, and tunnel boats were used ex-. 


 tensively by the Alaska railroad and 


others (Tr. 135, 138, 145,170). - 
- Motorboats came into use in Alaska | 
after World War I. * * * Liftable motors 


were often attached to enable boats to . 
travel over shallows. 


These boats are in 
use today and although the draught of 
the boats are constant, with the engine 
raised the boats can get over shallow 


' spaces, The boats, accordingly, can be 
| loaded more heavily (Tr..161, 162). 
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Recommended Desision, pp. ue 
718. 
Oi Court in. The Montello, 87 
(20 Wall) 
(asta), stated: 


Tt would be a narrow rule to hold that 
in this country, unless a river was capa- 


ble of being novigated by steam. or sail - 


vessels, it could not be treated as @ pub- 
lic highway. The capability of use by the 


| public for purposes of transportation and - 
commerce affords the true criterion of 
the navigability of a river, rather than 


the extent and manner of. that use. If it 


be capable in its natural state of being 
used for purposes of commerce, no mat- 
ter in what mode the commerce may be 


-eonducted. it is navigable in fact, and be- 


~~ comes in law a public river or r highway. 


[Italics added. ] 


The. Board, likewise, aie ‘i 
would be a narrow rule to hold that 

in Alaska, unless a river was capa- 
ble of being navigated by “ici 

boat, it could not be treated as. 


highway capable of supporting 


commercial usage. 

- [8] The Board therefore finds 
that pole. boats, tunnel boats, and 
outboard river boats constituted the 
customary modes of trade and 


travel in the tributaries of the 
Middle- Yukon area, and the use of. 


these watercraft may be appropri- 
ately considered in determining 
whether rivers in this area were 


used or are susceptible of being used. 


as highways | of commerce. 
. The > Recommended Decision 


| notes that the use of the Kandik | 
and Nation Rivers did not. begin and - 
end with trapping- “related trade and | 


travel. 


Jet boats are in common use aus and . 
have been for the last 7 to 8 years (Tr. 


420, 441-449 


} 758). roo boats are flat-bottomed. river 


boats 20-26 feet in length, approximately 
4 feet wide, which are equipped with a 
25 to 50 h.p. outboard motor with a ae 
unit (Tr. 567). | | 


Recommended Desteion, p. 718. 


_icines statehood, there has been recrea- 


tional use of the Kandik River. BLM’s’s 
[sie] Navigability Investigation Report 
on the Kandik and Nation Rivers notes 
‘that. the Kandik and: Nation Rivers are 
becoming popular ‘Yecreational rivers. - 


Recommended Decision, p. 7 18. 


. There is testimony in the ud 


. of present use both by trappers and 
others. Melody Grauman, witness 


for BLM, states: 


There’s quite a bit of use of boats on. 
the Kandik and Nation by: trappers, ca- 


noes with engines powered from six to 


ten horses, hunters, sports hunters from 


Fairbanks and elsewhere coming up in 
| jet boats, air boats, and they’re able to 


£0 quite far up the—up the river. 


Tr. 116. 


- Government employees studying 
the rivers for various land manage- 


ment proposals testified to seeing 


other parties on the rivers during 


their trips over the past two. years. 


(Recommended Decision, p 
The J udge states : 


Although standing alone it may. not 
Suffice to support a finding of title navi- 
gability, use of the rivers by those pursu- 
ing a subsistence lifestyle and use of the 
rivers for recreation corroborate that 
the rivers are navigable. Hunters and 


p. 718. 


canoeists do not bring their boats to these _ 


rivers by road and then use only selected 
portions of the rivers.- Rather, hunters 
and canoeists get to the upper reaches of 
both the Kandik and Nation Rivers by 
way of the Yukon River. Those using 
the Kandik and Nation for recreation 
must pring any supplies needed. with 
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them and they must carry out any ee 
caught by boat. . | . 
Recommended Decision, p. 723. 


[4] In the present case, historical 
use by trappers is within the living 


memory of some of the witnesses, 


and use of the rivers continues, al- 
though the purpose is increasingly 


ping. The Board affirms the finding 


in the Recommended Decision that 


recreation use, of. itself, may not 
suffice to meet the susceptibility test 


for purposes of navigation for title. — 


Present use for recreation purposes 
may be properly considered as a 
corroborating factor in determin- 
ing susceptibility for use as a high- 
way of commerce. The Board notes 
that if the type of watercraft used 
for recreation is capable of carry- 
ing a commercial load, and is com- 
monly used to do so, then use of 


such watercraft offers some indica- 


tion that the waterway is capable of 
being used for the purpose _ of use- 
ful commerce. _ 7 

The BLM ‘repeatedly expresses 
concern that the Recommended De- 
cision ignores its considerable evi- 
dence as to the physical character- 
istics of the two rivers and that this 
evidence proves that the degree of 


difficulty . precludes a finding that: 


the Kandik and Nation are suscep- 
tible to: use as highways of com- 
merce. In fact, the Recommended 


Decision does consider the physical 


impediments to travel on these riv- 
ers, but concludes that “the evi- 
dence shows that these impediments 
do not prevent navigation.” (Rec- 
ommended Decision, p. 722.) 
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BLM contends that the Kandik and ~ 
Nation Rivers are not navigable because ~ 
their water levels fluctuate, they are haz- 
ardous, and only canoes, lightly loaded, 
can navigate them, because they are 
interspersed at various points by gravel 
bars or log jams. Finally, BLM contends 
that commercial boats carrying freight 
for hire have not traveled the rivers. 


- Recommended Decision, p. 722. 
for recreation rather than trap-~ Bee ee Ee ee Ee go 


Although rapids, shallow waters, sweep- 
ers, and log jams make navigation dif fi- 


eult on both rivers, the evidence shows 


that these impediments do not prevent 
navigation. 
The presence of gravel alee riffles, or 


occasional log jams in themselves do not 


make the rivers nonnavigable, United 
States v. Utah, supra. Neither the Kan- 


_ dik nor the Nation has falls and rarely do 
obstructions block the channel 


eom- 
pletely. This is notwithstanding that 
there was testimony that one may have 
to pole or line a boat over shallow places. 
Even in August, a time of very low flow, 
several inches of water flowed over the 
gravel bars. 

' Boats capable of carrying Souunertial 


‘loads, 7.e. sueh quantities of goods as are 


necessary on a given trip to produce a 
profit for the person making the trip, are 
capable of, and have gone up both rivers 
from the Yukon to. the Canadian border. 


Recommended Decision, p. 722. 
BLM argues that the Judge’s re- 


liance on United States v. Utah, 


supra, 1S inappropriate because 
there was more evidence of historic 
use in that case before the Court 
than was established by the evi- 
dence in this case. Further, BLM 
argues the Court based its finding 
on evidence of physical character- 


istics rather than historic use, and 


an analysis of the testimony in this 
case shows that the Nation and 


-Kandik have much less “capacity” 
for supporting commercial use than — 


ne APPEAL OF DOYON, LIMITED | 


707 


December 14, 1979 


the rivers diemisted’s in U tah, supra. 


Mana gement, 7-8). 


BLM is correct in stating there. 


was more evidence of use in Utah, 


supra, than in the present case, but — 


the record indicates that there was 
more population and economic ac- 


tivity in the area of the Green, — 
Colorado and San Juan Rivers than 


there were or are in the Kandik and 
Nation area. The Court in Utah 
— does analyze the physical character- 
istics of the water body,.as does the 


Judge in the Recommended Deci- 


sion in this case. In both cases, the 
_ finding is based on actual use. 


_[W]hile there is testimony that in floods 
and periods of high water. these rivers 


carry a considerable quantity of logs and | 
driftwood, the evidence as to actual trips 
made by witnesses discloses little danger 


thereby incurred except in case of paddle- 
wheel boats. The Master’s finding, which 
the evidence supports, is that this condi- 
tion does not constitute a serious obstacle 
to navigation. [Italics added.] 


283 U.S. 64 at 84. , 
[5] The Pound ‘aiems J ais 


Luoma’s adoption of the holding in 


United States v. Utah, supra, that 


tion, such as the presence of gravel 


bars, rifles, or occasional log jams, 
do not, in themselves, make a-water | 


body eonnavieenle _ 


It is true that the Kandik and Na- | 
tion are difficult rivers to navigate. 
It may be that the degree of diffi- 


culty evidenced in the record will 


7 constitute the outside limit of navi-. 


gation for useful commerce. How- 
ever, what the record in this appeal 
does show is that the rivers were 


7 used, not - a few seaiits ae by— 
(Exceptions of the Bureau of Land | 


given the isolation and economics . 
of the area—a surprising number of 


: people, in watercraft capable of 


carrying and actually . carrying, 
commercial-size loads customary to 


_ rivers tributary to the Yukon. 


The fact that both the Nation 
and the Kandik are tributaries of 


the Yukon adds an important di- 
mension. to the finding that these 


rivers are susceptible to being used 
as highways of commerce. The. 
judge finds: | 


To be navigable, a body of wate must 
be so situated and have such length and 


_ capacity as will enable it to accommodate 


the public generally as a means of trans- 


‘portation, Proctor v. Sim, 236 P. 114 


(1925). The Kandik and Nation Rivers 
are tributaries of the Yukon River. The 
Yukon was historically the major high- 
way of commerce for the whole of the 
interior of Alaska and the Kandik and 
Nation have been the only access of reach- 
ing a substantial area north of the Yukon. - 


_ As such, the two rivers meet the proxim- 


ity test, Monroe v. State, 1% P.2d 59 
(1946). 


Recommended Decision, p. 702, 
Although the Recommended De- 


| cision discusses the so-called “prox- 
_ physical impediments to naviga- 


imity test” immediately after the 
finding that both the Kandik and 
Nation Rivers are navigable, it is 
apparent from reading the Decision 
as a. whole that the access of the riv- 
ers to the Yukon i is being treated in 


conjunction with the further find- 


ing of historic use as a highway of 
commerce. The Board disagrees. 
with BUM’s representation that the 


Recommended Decision treats the 


proximity test “as an alternative 


— legal test for determining navigabil- 
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ity which is met solely by the fact 
that a waterbody flows into another 
navigable waterbody.” (Exceptions 
of the Bureau of Land. Manage- 
ment, 11.) | 
The ee mums: Decision 


clearly does not rely solely on the — 


location of the Kandik and Nation 


as tributaries of the Yukon to find - 
navigability, but interweaves loca-_ 
tion as one of several factors which, 
taken together, result in a finding ot 


navigability. 
[6] Therefore, the Board ain 


the finding in the Recommended - 


Decision that to be navigable, a, river 
must be so situated and have such 


length and capacity as will enable it~ 
to accommodate the public generally ) 


as a Ieans of transportation. 
~~ [T] In conclusion, the Board finds 
that when the record shows that, 


historically, trapping was the pri- 7 


mary reason for trade and travel in 


an area, and where the water body © 


in question was commonly utilized 
by trappers | as a route of trade and 


travel in boats of the period cus- — 


tomarily used to freight supplies, 
such use will result in a finding that 


the water body has been used. and is 


susceptible for use as a highway of 
commerce. 

[8] The Boa further finds ‘hat 
the presence of physical imped- 


iments on a water body will not re- - 


sult j in a finding of nonnavigability 


when the record shows that the 


water body has been used and is cap- 


able. oF use as & lee ey of com- 


merce, 
The Board Aree the aniseed 
eee of the Administrative Law 


DEPARTMENT OF THE INTERIOR | 


nary 
Decision, p. 722.) - 

Finally, the Board adopts” the - 
finding of the Administrative Law 
- Judge that both the Kandik and 


selection - 


-Kandik and Nation decision. 


[86 LD. 


J udge that ae thes the Kandi nor 
Nation Rivers have been improved: oe 
at any time. Accordingly, both in 


1959 when Alaska entered the 


- Union and at the present time, the 


rivers are in their natural and ordi- 
condition, | 5 Aetecon mended : 


Nation Rivers are navigable all the. 
way from the Yukon River to the | 
Canadian border, and therefore the — 
rivers, as they flow through the © 
area, are navigable. 
(Recommended Decision, p. 722.) 

_ The Board recognizes BLM’s con- . 
cern that “the recommended. deci- 


‘slon. sets forth a standard under 
which it is difficult to imagine any 


river in Alaska to be nonnavigable.” 
(Exceptions of the Bureau of Land 
Management, 5.) a3 
‘The same concern was expressed | 
by appellees in Lhe Montello une, 
at 487: — 
If the Fox River is a ae panne stream 


of the United States, it would be impos- | 
sible to conceive of any body of water | 


that is not or might not become such . s 
2 navigable water, - 


Just as the mela desaon did » 


‘not result in blanket navigation 


determinations, neither will the 
The 
facts of each case will be examined 
on their merits. | 

[9] Simply stated, the ‘quésticn 
of navigability is factual. BLM 


urges its concern for having a“yard- 
stick” for future navigability deter- 
minations in Alaska. The Board i is _ 
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sviipachoue’ to Ae concern. How: 
ever, it will not undertake to do 

what the United States Supreme 
Court has not attempted, 2.€., to de- 
fine in precise, checklist nee the 
requirements for navigability of a 
body of water. Though not a title 


case, United States v. Appalachian | 
Electric Power 0o., $11 U.S. 3877, 


404 (1940), expresses the position 


of the Court: “The legal concept of - 
navigability embraces both - public | 


and private interests. It is not to be 


determined by formula which fits . 


every type of stream under all cir- 
cumstances and at all times.” 


Consideration of factual deter- 


minations made in other cases can 
no more than assist in the process. 
Unrated States v. Utah, supra, at 87: 


The Government invites a comparison 


with the conditions found to exist on the 
Rio Grande in New Mexico, and the Red 
River and the Arkansas River, above the 
mouth of the Grand River, in Oklahoma, | 
which were held to be non-navigable, but. 
the comparison does not aid the Gov- 


ernment’s contention. Each determination 


as to navies must stand on its. own 


facts. 


BUM concedes hat Judge icaie 


summarized the evidence carefully 


in his Recommended Decision. The 
Board concurs, and finds in making . 

--a factual determination of the navi- 
 gability of the Kandik and the Na- 


tion Rivers that the Recommended 


| : Decision applied proper principles 
of law and that its conclusion is. 


- supported by the evidence. 


ORDER 


Insofar as the Decision of the Bu- 
_reau of Land Management F-19155— 
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26 found. aie Watton ane Kandik 
Rivers, within the selection area in — 
question, to be nonnavigable, such 


- Decision is hereby reversed and re- © 


manded to the Bureau of Land Man- . 
agement for action consistent with 
the finding that the two rivers are 


navigable. 


‘This represents a unanimous de- 


cision of the Board. — 


~ Juprrn M. Brapy, — 
| Administrative Judge. 
- Apreatn F. DunNING, 
Administrative Judge. 
Ss osepH A. BaLpwin, | 
| Administrative Judge. 


. APPENDIX 


J une 1, 1979 
MEMORAN DUM 


To: Alaska Native Claims Appeal Board 


From: Chief Administrative Law Judge 
Subject : “Appeal of Doyon, Ltd., Admin- 
_ istrative Appeal (ANCAB RLS 76-2) 
Pursuant to the Board's» Order. of 


October 21, 1977, I-am forwarding here- 
with my recommended decision, together - 
with the complete record made in the 
: - Subject proceedings. , 


Copies of. the recommended decision 
have been served on all parties, who are 
allowed 30 days from the receipt thereof 


. to file e exceptions with the Board. 


. L. kK. Loma 


5 aie 1, 1979. 


Appeal of Divo: Ltd., from Decision of 


Bureau of Land a ae ae #E- 
19155-26 | 


~ANCABI RLS 76-2 


Navigability © of Kandik and — Nation | 
Rivers . 
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| RECOMMENDED DECISION 
Appearances: Elizabeth S. Taylor, Esq., 


Fairbanks, Alaska, for 


Appellant; - 
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 BACKGRO UND 


On Dee. 5, 1975, the Bureau of Land 
Management, Appellee 


Doyon, Ltd., Appellant - (hereinafter, 
Doyon), pursuant to the provisions of the 


Alaska Native Claims Settlement Act.’ 


- This decision stated that there were no 
navigable water within the areas which 
had been selected. by Doyon. Doyon ap- 
pealed the navigability 
Alaska Native Claims Appeal Board. In 

an order issued on May 10, 1976, the 
Alaska Native Claims Appeal Board 
joined the State. of Alaska {( hereinafter, 


the State) as a necessary party in the ap-. 
peal because a determination of nonnavi-. 
gability would be adverse to. the State's 
claim of title to the land under the Kan- — 
dik and Nation Rivers..On Oct. 21, 1977, 


the Board referred the matter to the 
Chief Administrative Law Judge for a 
fact-finding hearing and recommended 


decision. A hearing was held on Sept. 26. 


1978, in Fairbanks, Alaska. — 

Doyon has selected two parcels. of 
land in the area of the upper Yukon 
River. Through one of these parcels 
flows the Kandik River; through the 
other flows the Nation River (Tr. 11). 


BLM determined that neither of these 
rivers was navigable, and accordingly | 


the acreage of those parts of the beds 


148 U.S.C. § 1601, et seq. (1976). 
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‘Act, 
generally provides that title to the sub- 


(hereinafter, — 
- BLM), issued a decision approving cer- 
tain lands for interim conveyance to 


‘issue to the 


(86 LD. 


of the rivers. which are located within. 
the selection areas were charged to 
Doyon, pursuant to 48 CFR 2850.5- 


A(b)2 


Navigability is.an issue in this case | 
because the Alaska Statehood Act? 


- made the Submerged Lands Act appli- 


cable to Alaska, The Submerged Lands 
43 U.S.C. $1801 (1976), et seq., 


merged lands underlying navigable wa- 


ters passes to the State at the time 


of statehood. If the Nation and Kan- 
dik Rivers are navigable waters, title 
to their beds would have passed to the 
State upon statehood and could not be 
conveyed to Doyon by BLM. | 

‘The Nation and Kandik Rivers are 
tributaries of the Yukon River, Both 
the Kandik and the Nation have their 
Headwaters in the Olgilvie Mountains 
which are located in the Yukon Ter- 
ritory, Canada, The mouths of hoth 
rivers are on the north bank of the 


-¥ukon River in the area between the 


villages of Eagle and Circle, Alaska. 
Various witnesses referred to the geo- 


_ graphical area in which the Kandik — 


and Nation as well as a portion of the 
Yukon Rivers flow as the “Yukon-. 


Charley.” Accordingly, I will use the term. 
| “Yukon-Charley” to refer to the region 





243 CER 2650, 5-1( b) prov ides, in part: 
“Surveys shall take into account the 


navigability or nonnavigability of bodies of. 


water. The beds of all bodies of water deter- 
mined by the Secretary to be navigable shall 
be excluded from the gross area of the Surveys 
and shall not be charged te total acreage en- 
titlements under the act. Prior to making his 
determination as to the navigability of a body 
of water, the Secretary shall afford the 


: affected regional corporation the opportunity 


to review the data submitted by the State of 
Alaska on the question of navigability and to 


_ submit its views. on the question of navigabil- _ 


ity. Upon request of a regional corporation or 


_the State of Alaska, the Secretary shall pro- 


vide in writing the basis npon which his final 
determination of navigability is made, The 


. beds of all bodies of water not determined to 


be Navigable shall be included in the Surveys 
as Public lands, shall be included in the gross 
area of the surveys, and shall be charged to - 
total acreage entitlements under the act. ” . 

aD Stat. 339, § 6m, nt 
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in which the Kandik and Nation Rivers 
are located. 
{88UH 3 


The issue is. whether the Kandik and 
Nation Rivers are navigable in whole 


or in part. If the rivers are only navi- 


gable in part, the issue becomes wheth- 
er the rivers are navigable within the 
selection areas (Tr. 9, 74). | 


Facts 


Approximately 7 miles of the Kandik — 


River flows within the selection area 
located on that river. The selection area 
is approximately 47 miles upstream from 
the. mouth of the Kandik (Tr. 447, 448). 
There are approximately 3 miles of the 


Nation River within the selection area. 


located on that river. The selection area 
-is approximately 35 miles from the mouth 
of the Nation. 


The rugged part of the Ogilvies are in 


Canada and not along the Kandik or Na- 
tion basins. 


located against the west side of its basin. 
The Nation basin, which is generally no 
wider than 15 to 20 miles, from ridgetop 
to ridgetop, at its widest point, is a small 
basin, is very narrow, and is linear in 


shape. The Nation is a smaller river than 
the Kandik, has a more narrow channel . 


and meanders more tightly than does the 
Kandik. (Tr. 64), There are only a few 
major tributaries to the Nation among 
which Ettrain and Hard Luck Creeks are 
the largest. Both of these tributaries are 
less than 20 or 30 miles in length. The 
Nation is characterized by many shallow 


areas where log jams form, and the river — 


has a fluctuating water level which is a 
result of the small watershed. The river 
is in permafrost country and, as a result, 


when it rains the water can only perco- - 


_ late down the watershed rather than sink 

into the soil. There are many obstruc- 
tions on the river. The river is a some- 
times braided, sometimes meandering, 
stream in its entirety, The river drops 


between 15 and 20 feet a mile, on the | 


The Nation River tends to — 
flow in a southwest | direction and is 


trappers. 
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average, from the headlands to the 
mouth. 
A braided river is a stream which his 


broken apart into many channels, At any 


given time there may be water in all the 


channels, or there may only be water in 


some or only in ‘one. Where the water 
flows at any given time, in a braided 
stream, depends on when the last high 


water occurred. A meandered stream is 
_ one which has a single well-defined chan- 


nel, which loops back and forth (Tr, 548, . 
544). 

In the lower stream area, and at the: 
mouth, the Nation is braided into many - 


- channels. At Hard Luck Creek the stream 


thread averages approximately 100 to 150 
feet in width, yet. even here, at some 


places, the river narrows. Throughout the 


entire length of the river, in narrow areas _ 
against the banks, the water is 4 to 5, 
perhaps 6 feet deep. These deep areas 
are Separated, however, by gravel bars 
which often run completely » across the 
river. In August 1978, there were approx- 


imately 135 shallow areas downstream 


of the selection.area on the Nation (Tr. 
347 ). Although the river is braided for 
much of its length, during low summer 
flow there is normally only one channel 


—e@arrying water. 


From mid-June through freeze-up, de- 
pending on whether there has been rain, 
both rivers are free of ice. The approx: — 
imate time of freeze-up is early to mid- 
November. The rate of flow of the Nation 


River averaged, in June 1978, 5 to 6 miles - 
an hour. In August, the flow was reduced 


to1or2 miles per hour (Tr. 712-18). The | 
Nation is considered to be a moderately | 


Swift stream, and the river bed is gen- | 


erally gravel. The area in which the Na- 
tion is located is remote. The mouth of. 


the river is 60 miles downstream from — 


Hagle, which has a relatively small popu- 
lation. Habitation within the Nation basin 
consists. of peteoua! pecnpaney by — 


The Kandik is. bigger than the Nation 
and is centrally located in its basin. The 
maximum width of the Kandik’s basin is 
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_about 20 miles, from ridgetop to ridge- 
top, and the Kandik basin has a rolling 
-. mountain character as does the adjacent 
Nation basin. Where the Kandik enters 
the Yukon River it has a single mouth 
and there is a defined channel for a 
quarter to a half of a mile inland. Above 
this area,-the river becomes a shallow 
stream. Upstream to the vicinity of 
_ Judge Creek, which is about 24. river 
- miles, the Kandik is alternately mean- 
. dering and braided and the general 
- thread of the stream is this area is 100 
_ to 150 feet in width. Above Judge Creek 
the river meanders through a short area 


of open tundra. From Johnson Gorge up- 


_ stream through the selection area, which 
is a total of 20 miles, the Kandik is con- 
fined on one side or the other of the 


- basin and the river; in this area, has a - 


very defined channel, with deep water. 
In all, from the mouth of the Kandik to 


the selection area there were 70 shallow — 


areas in August 1978 (Tr. 398). Above 


the selection area to’ Big Sitdown Creek 


the river meanders and widens. From 
Big Sitdown Creek which is above the 
selection area the river gets continually 
smaller and shallower. In Canada there 
are just three small streams coming to- 
gether to form the river channel, Be- 
tween the selection area and the mouth of 
the Kandik the elevation drops a total of 
500 feet i in 37 miles (Tr. 668-71). 

. That portion of the Kandik which 
flows through the selection area is deep, 
is free from gravel bars, and has.a uni- 


form bed. The water level of the Kandik 


_ which is located. within the selection 
area was too high to measure in June 
1978. In August 1978, the Kandik was 
4-6 feet deep within the selection area. 
In June 1978, the water was so deep in 


that portion. of the Nation which flows — 


- through the selection area that no flow 
- measurements could be taken. The water 
of the Nation was .3 of a foot and .6 of a 
foot respectively, in August 1978, as it 
- flowed over two gravel bars within the 
- selection area on the Nation; however. 
the river was 8-4 feet deep in the chan- 
nel through the selection area at the 
same time. a 
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The Kandik is more stable than the 


Nation in its flow characteristics, be : 


cause it has a larger basin. The .Kandik, 
however, reacts in the same fashion to 
sudden rainfall but peaks of flow may 
last slightly longer than in the Naton. In 
June 1978, water was flowing i in the Kan- | 
dik at the rate of 5 miles per hour. In 
August, the flow was 1 mile per hour 
(Tr. 712-18). Both streams are clear,” 
and the elevation loss is approximately 
the same. One person lives on the Kandik 
year round, at the mouth of the river. 
Remoteness of the Kandik River is the — 
same as that of the Nation (Tr. 561-73). 
Circle is located on the Yukon: River 
downstream from where the Kandik en- 
ters the Yukon. Circle has. a small popu- 


lation. 


A sweeper is a: tree growing in “dirt 
riverbanks which has been undermined 
by the action of the current. The -river,- 
as it flows, eats away the bank and 
undermines the ground on which a tree 
is- growing. The tree. gradually slants 
towards, and sometimes into, the creek. 
Sometimes these undercut trees are hori- 
zontal to the river. Often the main chan- | 
nels of both the Kandik and Nation flow 
under sweepers and there are numerous 
sweepers on both the Kandik and Na- 
tion Rivers (Tr. 62).:The danger is that 
a loaded boat can be carried by the cur- 
rent into sweepers and there is a possi- 
bility that the boat can be overturned as 
a result: (Tr. 63). During floods, these 
Sweepers are often pulled out of the 
banks and the trees are pulled down- 
stream by the current. The trees then 
lodge .on gravel bars, etc., and create log 
jams. There are numerous log jams on — 
both the Kandik and Nation Rivers. Log 
jams are considered: permanent obstruc- 
tions in that they often remain in one 
place for many years (Tr. 515)..No river 
in’ the interior of Alaska, however, is 
free from hazards, even the Yukon. - 
Gravel bars, sweepers, and log jams for | 
instance, are Common and virtually every — 
Alaskan river has them, although on 
some Alaskan rivers. these hazards may 
not be as frequent as on the Kandik ane 
Nation hos 464), 
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Temperatures in the area where both . 
the Kandik and Nation Rivers are located. 


range from 70 degrees below zero to more 
than 90 degrees above. The average an- 
nual: temperature of the region is: ap- 


proximately. 20 degrees F. Annual pre- 


cipitation in the area. averages 8 to 12 
inches (Tr, 624). More than 50 percent of 
the precipitation falls as rain during the 
summer, the remainder of the precipita- 
tion is winter sleet and snow. Snow cover 
iu the area lasts ee 7 months 
(Tr. 47, 257, 566, 718-19). 

In the general vicinity of the. Kandik 
and Nation River basins there generally 


is a heavy rainfall almost every day dur- — 


ing the summer because the general 
weather pattern in that area produces 


- rainstorms in the afternoon, or at night. | 


These storms, however, might not hit the 
Kandik or Nation drainage areas and 


weeks may pass without rain in. these 


particular ‘drainage areas.” Conversely, 
depending on where the storms develop, 


there may be 8 or 4 days in a row during 
which the rain falls in the Kandik or 
- Nation -basins. Accordingly, given this — 


very local weather situation, there is 

no predictability of the oceurrence of high 

and low water levels on the subject rivers 
(Tr. 289), : 


A flashy str eam is one wien changes i in . 


water flow occur rapidly within a very 
. short time. A very flashy stream is one 


“where peak water flow is three to five 
times: the daily mean average (Tr..522, 
-§23). In a very flashy river, during pe- — 
riods of extreme low flow, it: would be | 


impossible to plan ahead as long as a week 
in determining when high water peaks 


will come. Sometimes a:traveler can only © 
determine an ‘hour ahead when high warer 


will come (Tr. 699). ; 
Conditions that contribute to the flashi. 
ness of a particular stream include a 
small drainage basin, a steep. drainage 
basin, a drainage basin that is thoroughly 


impermeable at. the surface, such as. 


would be-the case in either a thinly soil- 
eovered. drainage basin or an area with 
significant permafrost, and the absence 


of lakes. The Kandik and Nation basins. 


eek. ene conditions. Flashiness, by | 
itself, is not an impediment to naviga- 
tion (Tr. 687, 709, 710). If there was no 
rain for a very extended period of time, 


it.is possible that. water could. cease to 


flow in the rivers; however, if such were . 
to happen, pools of water would remain. 


_ A boat could be floated on these pools for 


some distance (Tr. 672). During periods 
of high water significant impediments to 
navigation result. from floating debris 


and log jams, whereas during periods of 


low water, the principal. impediments are 
the gravel bars (Tr. 349, 850). _ 

BLM distinguishes between recrea- 
tional use of rivers and use of a river 
basin as an area where a subsistence | 
lifestyle is pursued: Recreational use is 


nonfunctional in an economic sense. A 


subsistence. lifestyle. is. extremely fune- 
tional. in an economic sense in that it 
centers. on a search for food (Tr. 276). 
The subsistence lifestyle has been pur- 
sued by some in the Kandik and Na- 


— tion basins ‘since the 1960’s. Although 


few,.if any, people lived on either river 
during the 1950’s, others living on the 
rivers in the 1930’s and 1940's, as did _ 
the Natives before them, pursued a 
subsistence lifestyle (Tr. 265-67). . 
- Those living a subsistence lifestyle 
are very much dependent on. the rivers. 
Anything used to supplement their diet 


must be brought from Eagle or from — 
Circle.. To get: supplies to their camps, 
_ these people use boats with a motor or. 
they use dogs to pull thir supplies or | 


the supplies are lined up the river.. Al- 
most all the people pursuing this life- 
style live on a tributary stream’ or 
river. . . 

There are two- techniques used in 
lining a boat. One technique is hand 


lining which requires a 100-foot length 


of rope. One end of the rope is at- 
tached to the. bow of a canoe and the 
other end of the rope is attached to 
the stern of the canoe. By manipulation 
of the length-of the lines with the 


stern line being the longer, the boat can 
be moved upstream. The other. tech-. 
nique is to havea dog in harness at a 


ha 


point on the line that is equivalent to 
where the man would normally be. 
Lining a eanoe is not difficult (Tr. 251, 
252). 

“The first ivhabitaate. of the Yukon- 
Charley area were the Han Athabasean 


‘Indians. There is a lack of documenta- | 


tion concerning Native use of the area 
and no comprehensive historical or an- 
thropological study of the Natives has 
been done (Tr. 82-83, 793). Prior to 
the arrival of Europeans in the area, 
the Hans had settled primarily in three 
or four different villages along the 
Yukon and the Natives. subsisted on 
the resources available in the region. 
The Natives fished primarily for sal- 
mon in the Yukon during the summer, 
hunted caribou in the mountains dur- 
ing the fall, hunted various other game 
- throughout the year, and trapped dur- 
ing the winter. The Han traveled ex- 
tensively for subsistence purposes but 
remained primarily at the Yukon vil- 
lages for most of the year. . Charley’ Ss 
Village was located at the mouth of the 
Kandik River until 1914 when it. was 


destroyed by a flood (Tr. 48). The num-— 


ber of Han Indians living in the region 
prior to the arrival of Europeans was 
less than one thousand. The Natives 
used birchbark canoes, flatbottomed 


canoes, longer (80-foot) traveling. ca- 


noes, very long, narrow hunting canoes 
with poles, and later, rafts and scows 


(Tr. 84). The Natives sometimes ased . 
skin boats to float down the rivers (Tr. . 


91-92). 

Natives used fe area of the Upper 
Kandik for. hunting (Tr. 48). They 
hunted and floated down in moose skin 
boats (Tr. 115). One trader saw a 


musk ox which the Natives had killed 
at the headwaters of the river (Tr. 


48). Today, no Natives live in the 
Yukon-Charley area (Tr. 79). 

The first European contact with the 
Yukon-Charley region came as a result 
of the early fur trade. In 1847 a Brit- 
ish trading post. was established near 
the confluence of the Porcupine and 
Yukon Rivers. In 1848 another British 
post, Fort Selkirk, was established in 
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Canada. The Yukon-Charley region is 
Hapeos nately: halfway between oe 
posts, 

In 1867 the United States purchased 
Alaska from Russia. Soon thereafter a- 
number of American trading companies 
became involved in the Alaska fur trade. 
During the trading season of 1874 only 
32 non-Natives lived on Alaska’s three 
major rivers—the Yukon, Kuskokwim, 
and Tanana. In 1880 the first trading 
post in the Yukon-Charley area was es- 
tablished. In 1882 another trading post 
was established near Eagle. | 
~ Some of the fur traders who explored - 
the Yukon also prospected for gold. The 


establishment of trading posts encour- 


aged prospectors because the posts en-. 
sured a source for provisions. 

In 1892 the first gold strike occurred i in 
the Yukon-Charley area near Circle (Tr. 
39). From 1836 to 1902 the Yukon- 


Charley area: was the center of gold ac- 


tivity (Tr. 48). By 1898 five towns had 
been established on the Yukon between 
the towns of Eagle and Circle, A gold 
strike in Nome in 1900, however, quickly 


_ depopulated the Yukon-Charley area. The 
town of Nation was the only settlement 
between Hagle and Circle which was still 


populated after 1800 (Tr, 43-44).. 
After the goldrush in the Yukon- 
Charley ended, the remaining inhabitants ~ 
of the area turned to a combination of 
mining, wage labor, and _ subsistence 
hunting, fishing, gathering, and trapping 
(Exhibit A-2, p. 56). This lifestyle has 


_ generally continued to the present. . 
-: Although there was prospecting north 


of the Yukon, there are no known gold 
strikes, nor have any recorded elaims 
been found on either the Kandik or Na- 


- tion basins (Tr. 50, 96). The Yukon min- | 
eral activity took place south of the Yu- © 


kon (Tr. 34). Coal was discovered near 
the mouth of the Nation River and in 
1897 a commercial company began min- 
ing operations. Approximately 2,000 tons 


of coal were mined and transported to 


the Yukon for use on river steamers or 
for transport to Dawson. The coal was 
sledded in winter from the mine down 


the river until the river meandered. At 
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that point the coal was taken overland to 

the Yukon (Tr. 108). The mining opera- 

tion lasted only a few years since it 
proved to be uneconomical. 

here is no record of traders using the 

Kandik, although prospectors may have 


explored the river (Tr. 49). The area 


‘north of the Yukon River received his- 
torical attention primarily because of the 
work of the International Boundary 
Commission in 1911 and 1912. The Com- 
mission surveyed and mapped the geog- 
raphy and geology of the 141st meridan 
_between the Porcupine and Yukon Rivers. 
-. In 1911, parties for the International 
Boundary Commission came into the 
area, and had four launches at their dis- 
‘posal. Two of these launches were con- 
structed especially for the Boundary 
Commission. The launches were 40. feet 
in length, 9 feet wide, and had a draft of 
approximately 18 inches. These two stern- 
wheelers, however, drew more water 
than the designers had intended. Conse- 
quently, after the survey work was 
finished during the summer of 1911, the 
boats were overhauled and redesigned. 
_ As a result, there was a slight increase in 
the boats’ overall speed, and the draft 
was reduced to between 14 and 16 inches. 


‘Together the two launches could handle» 


barges carrying 7 to 12 tons. Commercial 
steamboats on the Yukon were also uti- 
lized to. transport men, horses, supplies, 


and equipment. Poling boats were con- - 


structed and utilized by the Boundary 
Commission on those rivers where it had 


been determined that the two launches. 


could not operate (Tr. 796-97). 

The International Boundary Commis- 
sion, which surveyed the U.S.-Canadian 
Boundary in 1910-1912, was supplied by 
poling boats which were capable of carry- 
ing 1 to 1% tons of supplies (Tr. 49, 90). 
One man had a contract with the Bound- 
ary Commission to deliver hay and grain 
90. miles to the border on the Kandik 
(Tr. 52, 90). Approximately 2 tons of 
supplies were transported to the Bound- 
ary Commission by poling boat and scow 
(Tr. 50, 812). The poling boats brought 
supplies up the Kandik River to the vi- 


cinity of the boundary. Those: bringing 
the supplies up the Kandik River had to_ 
line their boat, but could pole the boat 
through still places. They also had to 
make channels with shovels through shal-. 
low parts of the river, and then line the 
boat through the channels. Sometimes — 
they made 5 to 6 miles a day. It took them » 
almost a month to reach their destination — 
and after delivering the supplies, they 
descended the river in 6 hours. The re- 
turn trip was made after a cloudburst 
and the river was very high (Tr. 149 
Exhibit A-4). | 

Once at the boundary, the supplies 
were packed over. land in order to fol- 
low the boundary line | directly south. | 
No one river or stream flows in. that | 
direction, and it was necessary to stick 
close to the boundary line (Tr. 800- 
01). The International Boundary Com- 
mission paid for the transportation of — 
its supplies (Tr. 67, 100, 164). Horses — 
were used by the Commission only to 
move men and supplies over relatively 
short distances (Tr, 128). 

Although. it is known that. supplies 
were brought up the Nation River 


‘valley for the International Boundary > 


Commission, it is uncertain whether 
these supplies were brought over land . 
or by poling boat. Transport by poling 
boat, however, was more likely. It 


appears that men and supplies were 


brought up the Nation River and then a 
up Hard Luck Creek. In addition to 
men and supplies, mail was also de- 


-livered by this route (Tr. 798, 799). 


The peak of fur trading with the 
Indians was 1880-1884 (Tr. 85). After 
a regulation which prohibited » non- 
Natives from trapping was lifted, fur 
trapping expanded and was heavy in 
the 1920’s, 1930's, and 1940’s, until fur 
prices fell (Tr. 87, 50, 79). Trappers | 
on the Kandik and Nation were sup- 
plied by steamboats which delivered 
goods at the mouth of the Kandik and 
Nation, The goods were cached until 
the trappers could haul the supplies to 
their traplines. The | supplies were 
taken up river either by poling boat, 
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- scow, canoe, or by walking or with 
’ dog: teams in winter (Tr. 54, 67). Furs 
were brought. down the rivers by boat, 
and sold at Fort Yukon (Exhibit Be 
4), There were two known trappers on 
the Kandik in the 1920’s and 1930's 
(Tr. 51). 


ing poat on the. Kandik » (Tr. 115). 


Hight trappers, one. of whom received | 


- $8,000 for his furs in one season dur- 
ing the 1980's, trapped the’ upper. Kan- 
dik (Tr. 52, 118). A trapping season 
lasted. only 150 days (Exhibit A-4). 
Some trappers. went from the Yukon 
River up Rock Creek to the Kandik, 
then up the Kandik, probably by pol- 


ing boat or folding boat (Tr. 88). The. 
trappers went up Rock Creek to avoid — 
the long’ meandering part of the Kan- | 


dik. Two. trappers also trapped ‘Rock 
Creek (Tr. 52). © ) 
‘During a week in August 1978, repre- 


sentatives of the Alaska Division of 
Forest, Land and Water Management. 


and the U.S. Bureau of Land Manage- 
ment interviewed individuals who were 
known or believed to have personal 


knowledge of the Kandik and Nation’ 


Rivers. A summary of the interviews was 
compiled into a report (Exhibit A). 
Certain information contained in: that 
report is important because it relates to 
use of the Nation’River. According to Mr. 
Beck, a family of trappers used to travel 


to the head of the Nation River with | 
their winter supplies in a boat equipped. 


with an inboard motor. The family 


trapped in the headwaters of the river. — 
Further, Christopher Nelson used to boat 


his trapping supplies upriver to his cabin 
at the mouth of Jungle Creek. Jungle 
Creek is above the selection area on the 
Nation River (Exhibit A-4, p, 1-2). In 
the 1930’s Jim Taylor trapped in the Na- 


tion River basin. When the river was . 


high, Taylor took a boat with an out- 
board motor about 40 miles upriver. He 
had three or four cabins on the river. 


Taylor trapped the Hard Luck Creek and — 
Tatonduk River areas. One of Taylor’s — 
cabins was located on a side creek, about. 


35 miles upriver, near the International 


Boundary (Wxhibit A-4, p. 6). Mr. Snow 
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| trapping beaver, 
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stated that a 17-foot canoe could be used 
to haul 600 to 800 pounds up the Nation 


River in all stages of water level, al- 
_ though it would be necessary at times to 
-line the canoe. He also stated that a 19- 


foot canoe could be taken upriver for 
quite a distance (Exhibit A-4, p. 9). In 
the 1920’s, Mr. Stacy was in the upper 
Nation River country with a partner 
They -descended the 
river in June in a mooseskin boat, having 


2 reached the river from the Kandik River 
and Ogilvie River country. They had 
about 40 beaver skins with them when 
they. descended the river. When they 


reached the Yukon River, a trapper took 
them to Eagle. This was the only time 
Mr. Stacy claimed to. have descended t the 
N ation River (Exhibit A-4, p. 10). 

There are trapping trails on the Kan- 


dik and the Nation and there are 85 to. 
40 cabins, on both rivers, still used by 


trappers, hunters, and travelers (Tr. 59, 
65). The trails are not meant for sum- 
mertime use (Tr. 113). At the present 
time, the trapping season lasts from No- 


vember until March. Furs are exchanged — 


for cash: through middlemen in Eagle. 


Generally, none who currently trap on 


either . river transport furs by boat or 
canoe. This is because the middlemen in 


Eagle want the furs before breakup ‘be-. 
_ cause the quality of furs decreases after 
- breakup (Tr. 257-59). _ 


Charlie Biederman, a witness for Doyon, 


~ lived for many years near the mouth 
of the Sandik River. He has gone up the 


Kandik right after the Yukon would 


_ break, which would be anywhere from 


the middle of May to the 20th of May. 
He has also gone up the Kandik as late 
as the end of. September. Mr, Biederman’s 


~Teason for going was ‘to hunt, Mr, Bieder- 
man has also hunted on the Nation dur- 


ing: the last 10 years and he owns a 32- 


foot river boat with a 4-foot bottom which 
he built himself. 


Mr. Biederman has only gone ‘up the 
Kandik to trap beaver as far as Johnson’s 
Gorge, which is 24 miles from the mouth 
of the river and below the selection area. 
Mr. Biederman never went beyond John- 
son’s Gorge because there wag no reason 
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to go farther since game was plentiful 


until that point and others were trapping — 
above Johnson’s Gorge. Mr. Biederman 


has never run into serious problems with 
log jams on the Kandik and if he had 
had a reason to take a 24- or 26-foot river 
boat that far up the river, in his opinion, 
nothing would stop. him (Tr. 788, 
763). 


Mr. Biederman testified that quite . 


few hunters go up the Kandik every year 
and that these hunters use river boats. 
These boats are between. 24 and 26 feet in 
length and have a 42-inch or. 46-inch bot- 
tom. The boats are metal. and usually 
have a lift. that the outboard motor sits 
on. A lift is. a device which lifts a motor 


if the boat is going to.be used in shallow © 


- water. These hunters are from Fairbanks. 


At Circle the hunters put their boats into - 


the Yukon and from there they. zo up ‘to 
the Kandik River. The hunters go moose 
hunting as far. up the. Kandik as 60 or 70 
miles: The duration of their stay on the 
- Kandik is usually 4 or 5 days to a week. 
The moose are loaded into boats and are 
brought down the river. A moose weighs 
| 500 or 600 pounds, although some are big- 
_ Ber. Some hunters use jet boats oe 719~ 
22). , 3 


‘Breakup is re a ‘gies event. During | 
breakup, a segment of the river thaws © 


and results in a large flow of ice for 2 


or more days. Later, another segment of | 
. the river further north will thaw and re-- 


sult ino another ice flow. Accordingly, 
breakup lasts at least 10 or 12 days. and 


creates many ice flows. During this time, 
| navigation of all rivers is dangerous ( um 


. 259). 


Transportation bee water’ was one ‘of the 
critical factors enabling the. interior of ; 
Alaska to be opened to exploration and 
settlement (Tr. 94, 95, 806). The Yukon 


River provided the primary ‘artery 
through Alaska . (Tr. 182). arly Russian 
and English traders used ‘rough whip- 
- Sawed scows and rafts to transport trade 


goods (Exhibit B4, p. 185). Soon after. 
‘the purchase of Alaska by. the United 
States, steamboat traffic on. the Yukon 


began and the supply problems faced by 
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the early traders and explorers was al-_ 
leviated. Steamboat traffic on the Yukon 
was sporadic until gold was discovered 
in the Klondike, at Fairbanks, and. at 


Nome. The high point in steamboat traf- 
fie came in 1904 when more than 200 


steamboats of various, sizes were on the 
Yukon (Tr. 182). Steamboats were the 


primary transportation — system ‘which 


Supported the fur trade and goldrush ac- 
tivities in interior Alaska (Tr. 36-87, 


44). The use of steamboats was initially 
_restricted to the Yukon and the Porcupine 


River, which was the only Yukon tribu- 
tary on which steamboats could be used, 
until special light draft steamers were 
designed for use on the Tanana and Koyu- 
kuk Rivers (Tr. 45). : 7 

; Dependence on the Yukon River steam- 
boat traffic declined substantially after - 
1923 when the Alaska railroad provided a. 
link between the port of Seward and the | 
Yukon River (Tr. (182). In 1929 a road 


‘was completed which linked Circle and 


Valdez (Exhibit. B-4, p. 175). In 1950 a 
highway was completed between Hagle — 


_ and Tetlin Junction (Exhibit A-2, p. 67). 


These alternate routes of: travel led to 
the end of commercial steamboat travel — 
on the Yukon. By 1955 the Yukon com- 
mercial steamboat traffic had cneen ; 
(Exhibit A-2, p. 67). ie 
a recent study indicates that com- | 
mercial traffic on the Yukon between - 
Circle, Eagle and. Dawson is not’ eco- 


- nomically feasible. Air and winter over- | 
land transportation are used to support 


development activities in the area. Con- 


tractors in oil and gas development in 


the general area of the Native selections, 
for example, do not use the Kandik River 
for tr ansportation. Oil drilling equipment 
is brought to drilling sites by air and 
once, during the. winter, equipment was 


: brought overland (Tr. 404, 405). 


' There has been slow economic develop- 
ment in the Yukon-Charley area because 


of the absence of overland trails, and ihe 
- Kandik and Nation basins are still un- 
7 developed (Tr. 95). Although there are 
roads in the Yukon-Charley area there are 


still no roads north of the Yukon. River 
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and there are no lakes suitable for float 


planes to land (Tr. 98, 823). 
Although the Yukon steamboats carried 
the bulk of the commercial river traffic, a 


variety of watercraft has been used his-* 


torically on the interior waterways. 
The Yukon poling boats were adapted 


from boats used earlier on western 


rivers. This type of boat was 20 to 30 


feet long. At midship the bottom meas- - 


ured from 12 to 20 inches. Tapering sides 
gave these boats 244 to 3-feet of beam at 
the gunwale. Though tapering rapidly at 


both ends, these boats were usually built | 


with snub noses at both bow and stern. 
To propel the boat, two or more men 
would stand in the boat and push the 
boat upstream by means of long poles. 
Using a poling boat, two men could trans- 
port as much as a ton of cargo (Exhibit 
A-2, p. 44; Exhibit B—44, p. 158; Tr. 45). 
In shallow water on tributary streams, a 
poling boat with a load could travel ap- 


proximately 10. miles per day (Tr. 747). 


The larger steamboats were not used on 
the tributaries of 
there was not enough freight generated 
on those streams to call for use of these 
larger boats. Poling boats, however, were 
used on tributaries of the Yukon. Poling 
boats were used on a regular basis to 
serve communities. and transport freight, 


and tunnel boats were used extensively — 


_by the Alaska railroad and others (Tr. 
185, 138, 145, 170). There were, however, 


‘low draft steamboats developed for use - 


on the Porcupine and other tributaries, 


which drew only 6 inches of water Crr..- 


46). 


Motorboats came inte. use in higaiee 


after World War I. Some of the first 
motorboats were converted poling boats 
(Tr. 187). Liftable motors were often at- 
tached to enable boats to: travel over 
shallows. These boats are in use today 
and although the draught of the boats is 
constant, with the engine raised the 
boats can get over shallow spaces, The 
boats, accordingly, can be loaded more 
heavily (Tr. 161, 162). Another type of 
boat used in Alaska is the tunnel boat. 


Although tunnel boats were used in~ 
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Alaska as early as 1915, they were not 
used in the Yukon-Charley area until the 
1940’s (Tr. 161, 723). The “tunnel” was — 
designed to protect the propeller when 
the boat traveled in shallow water (Tr. 
188, 723). A tunnel boat, like a poling 
boat, could carry a ton of cargo (Tr 


_ Jet boats are in common use today and 
have been for the last 7 to 8 years (Tr. 
758). Jet boats are flat-bottomed river 
boats 20-26 feet in length, approximately 
4 feet wide, which are-equipped with a 


25 to 50 h.p. outboard motor with a. aeh 


unit (Tr. 567). 7 

Since statehood, there has been recrea- 
tional use of the Kandik River. BLM’s’s 
Navigability Investigation Report on the 


-Kandik and Nation Rivers notes that the 


Kandik and Nation Rivers are becoming 
popular recreational rivers. At least two 
parties had been observed on the Kandik 
in 1978 while three parties were geen on 


_ the Nation in 1 day. Users of these river 


line canoes up and float down amie 


| B-87), 


‘The = overall characterization - of the 
Kandik River for recreational purposes 


is that it is suitable for people with inter- 


mediate canoeing skills, but not for — 
Deople with minimal skill (Tr. 520). The 
dangers on the rivers are caused by 
Sweepers and. timber piles, rather than 
from white water problems (Tr. 282), — 
Discussion, Findings, and Conclusions 
In the order issued on October 21, 
1977, the Alaska Native Claims Appeals © 
Board noted. that the parties were in . 
agreement as to the test of navigability 
which would be controlling i in this matter. : 
The Board ordered that the test of nav- 
igability was. to be the test. set forth in 


- United States v. Holt State Bank, 270 


U.S. 49, 56 (1926). . 
there is a distinction between naviga- 
bility for title and navigability for other 
purposes. Originally, the courts - ‘applied 
the same test in all navigability | cases, In 
United. States v- Appalachian Ftectric 
Power Co. 311 U.S. 377 (1940), the 
Supreme Court indicated that naviga- | 
bility for title might be defined differently , 
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than navigability for other purposes. A 
-Inajor difference between the two legal 

- gtandards seems-to be that, for title nav- 

- igability, a stream must be navigable in 
- its natural condition at the time the State 
_ in- which the stream is located joins the 
Union; whereas navigability for regula- 
tion of commerce, or-for other reasons, 


may arise after the date of statehood and. 


may take into account navigational im- 


provements to the stream. The latter is 


a more liberal test: 

As an example of ee of the various 
less stringent tests, in People v. Mack, 19 
Cal. App. 8rd 1040, 97 Cal. Rptr, 448, 454 
_ (1971), a California court held that rec- 


reational use itself established naviga-_ 
bility and there was no need to show that ~ 


the waterway is useful as a public high- 


way for travel and commerce. Whereas, — 
in Procter v. Sim, 236 P. 114 (1925), a. 
Washington court held that recreational. 


use alone was not sufficient to establish 


navigability under the Federal test, but | 


that usefulness for commerce is. necessary 
to establish navigability. 

Two Alaskan courts have considered 
navigability issues. In- U.S. v. Clyde D. 


Glass, et.al., Civ. No. 3473 (U.S. Dist. Ct. 


Nome, Sept. 29, 1941) the District Court 
for the Territory of Alaska found the 


Niukluk River to be navigable. In find- — 


ing the river navigable, the court, with- 


out comment,.simply applied the Federal _ 
test of navigability. In State of Alaska. 


v. Walt Wigger and Morton de Lima Co., 


Inc., Civ. Action No, 62-888 (Super. Ct., 


_ Fourth Judicial Dist., Jan. 29, 1965), the 
- Superior Court for the State of Alaska 
found the Chena River to be navigable. In 


its decision; the Superior Court stated 
that any determination of the navigabil- — 
ity of rivers within Alaska involves the 


application of Federal law, under which 
it is settled that the test of navigability 
_ of a river, for the purpose of adjudicating 
ownership of a river’s bed, is to be deter- 
mined as of the time of the State’s admis- 
sion to the Union. Further, as to the ap- 
propriate test to be applied in determin- 
ing whether a river is navigable, the 


. beds is in the State; 


- eonveyance to Doyon. 
seem to be a clearer case of navigability 


| court. adopted - the: principles developed 


in The Daniel Ball, 77 U.S. 557 (1870), - 
The Montetlo, 87 U.S. 480 (1874), Onited 


States v. Holt State Bank, supra at 49, 


and in United States v. Utah, supra. In’ 
effect, the Superior Court held that the 
navigability for title test was the appro- 


-priate test to be applied. . 


The State and Doyon contend that the 
navigability for title test should not be 


3 applied in this matter and that a more 
liberal navigability test should be used. 


I find that the navigability for title test . 
must be used-in determining the nature of 
the -Kandik and Nation Rivers. ‘The is- 


sue is ownership of the beds of the Kandik 
and Nation Rivers for the purpose of 
determining whether they are public 
-Jands properly charged against Doyon’s 


total acreage entitlement under the Alas- 


ka Native Claims Settlement Act. If the 


rivers are navigable then title to their 
if, however, the 
rivers are nonnavigable. then.their beds 
are Federally-owned and are subject to — 
There does not 


for title purposes. In addition, the Alaska 
Native Claims Appeal Board ordered that . 
the applicable test is that expressed in 


United States v. Holt State Bank, supra, 


which was a title navigability case. 


‘Finally, Alaskan courts have applied the 


title navigability test in similar situa-- 
tions.’ Accordingly, application of the 
more restrictive a a for title test. . 
is appropriate. 

There are essential elements of ‘the 
navigability for title test.t Navigability 
for title is determined by the natural 
and ordinary condition of a stream: at ~ 
the time that the State in which the 


‘stream is located entered the Union. A 


watercourse is probably nonnavigable for 
title purposes if artificial improvements 


are necessary to make it useful for trade 


and travel. The presence of rapids, sand-. 
bars, shallow waters, and other obstruc- 


tions making navigation difficult or even 


4 National Resources Journal, Yol. <7 van. 
1967, pp. 8-25. — 
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impossible in sections, however, does not 
destroy title navigability so long as the. 


river or part of it is usable or susceptible 
to use as a highway for commerce for a 
significant portion of the. time, United 


_ States v. The Montello, 87 U.S. 430 


(1874).;: United States v. Utah, 288-U.S. 


. 64 (1981). The. waters must be usable by 


the “customary modes of trade or travel 
on water.” The essence of the test is that 
the waterway must be useful as a high- 


_ way for travel and trade in the local area. _ 
Navigability is a factual question tested — 


not by the amount or volume of commerce 


carried on a river, but by the extent that — 
the commerce carried relates to the needs . 
of. the area ‘it serves. A recent case em- 


-phasized . that sporadic and short-lived 


use of a waterway for travel and trans-. 
portation by local residents for their »wn — 
purposes and not for hire meets the re- 


quirement that a waterway be useful as 


a highway for commerce. Utah.v. varied 


States, 403 U.S. 9 (1971). 


The United States. Supreme Court held 


in the Holé decision that streams which 
are navigable in fact must be regarded 


as navigable in law. The Court stated that - 


streams are navigable in fact when they 
-are used, or are susceptible of being used, 
in their natural and ordinary condition 
as highways for commerce; over which 


trade and travel are or may be conducted ~ 
in the customary modes of trade and 


travel on water. The Court further stated 


that navigability does not depend on the 


particular mode in which such use is or 
may be had—whether by steamboats, sail- 
ing vessels, 
absence of occasional difficulties in navi- 
‘gation, but on the fact, if it be a fact, that 


the stream in its natural and ordinary © 


condition — affords a channel stor? useful 
commerce. » os : ee | 
- In United Riaies: Vv. Apeaiucnian power 
Company, supra, the Supreme Court 
noted that the uses to which streams may 
‘be put vary from the carriage of ocean 
liners to the floating out of logs,-and that 
the density of traffic varies widely from 
the busy harbors of the seacoast to the 
sparsely settled regions of the western 
mountains, The tests as to navigability, 
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or flatboats—nor on an-~ 
The Supreme Court recognized in Holt 


stituted 
‘nication and transportation .in early 
te days throughout much of the west, and 

| therefore, 
mercial” forpurposes of determining 
navigability for title. United States v: . 


(86 | LD. | 


therefore, must take ‘these variations ae te 
into consideration.. 

The Holt case was an action Bunt by 
the United States to quiet. title to the 


bed of Mud Lake in Minnesota, which had 
been drained and turned into agricul- 
tural land ‘at the time the lawsuit was | 
filed. The United States argued that at 
the time of statehood, before Mud Lake 


was drained, it was nothing more than a © 


| marsh, falling far short. of being a navig- } 


able body of water. 


The Supreme Court held that Muda Lake 
was navigable. The court relied on three 
factors. First, Mud Lake was. traversed 
by Mud. River, which was both. navigable. . 
in itself and directly connected with other — 
navigable streams leading out of. State. 


Second, there was evidence that. early 
visitors. and settlers in that vicinity used 
the river and lake as. a route of travel, 


employing the small boats of the period 
for the purpose of travel. Because. the 
country | 


surrounding © the lake was 
swampy, the waterways were the only 


dependable routes for travel and trade. 
Third, merchants in two small settle- 


ments several miles up Mud River from 
the lake had used the river and lake in 
sending for and bringing in their supplies. 
The limited navigation and sparse evi- 
dence of use was attributable to the fact 
that trade and travel in the vicinity of the 
lake were limited. 

An important element of the ‘Holt 


State Bank test of navigability re- 


quires that waters be usable as-high- 


ways for commerce by the customary 


mode of trade and travel on water. 


that canoes and. small row. boats con- 
important. means of commu- 


may be considered ‘“com- 


Hott State Bank, supre, 270 U.S. at | 
56-57. 

In United ‘States v. ‘Utah, 283, US. | 
64 (1930), the Supreme — Court elab- 
orated — “upon the definition of naviga- 


‘bility set forth in Holt. The United 
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— States had. | argued that the - absence of 


historical data showing navigation by — | ) 
. River. in western Oklahoma to be non- 


Indians, fur traders, and early ex- 


plorers demonstrated that .the rivers in 


question were not navigable. The Court, 
- however, 


area in which the rivers were located 


and the consequent lack of historical 
data showing navigability should not. 
preclude the possibilities of growth and. 


future profitable use of the rivers, ‘The 


Court further rejected the argument 

that evidence of private use of a river. 
is not sufficient to demonstrate capa- 
bility for commercial use. The Court 


stated that, although evidence of the 


actual use of streams and especially — 
continued use for. 


of extensive and c 
commercial purposes may be the most 
_ persuasive evidence. 
‘where conditions of exploration and 
settlement explain the infrequency or 
limited nature of such use, the sus- 
ceptibility to use as a highway of 
‘commerce may ‘still. be -satisfactorily 
“proved. The. Court stated that the 
question of navigability remains.one of 
fact as to the capacity of the rivers in 
their ordinary condition to meet the 
needs: of commerce as these needs may 
arise in connection with the growth of 
population, the multiplication of activi- 
ties, and the development of natural 
resources. This capacity may be shown 


‘by physical characteristics and experi- 
mentations as well as by the uses to. 


which the streams have been’ put. 


In. the Utah case, the Court found - 


that certain sections of the San Juan, 
Green, and Grand Rivers were naviga- 
ble despite the presence of numerous 
obstacles such as sand bars, 


and rocks which made navigation dif- _ 
ficult at times and even: impossible on. 

occasion, In finding portions of these . 
_ Yivers to be navigable, the Court em-. 

- phasized that the waters within the 
subject sections could be navigated 


part of the time and thus the subject 


sections were usable in their natural © 


state. The Court distinguished two 


rejected this argument and. 
stated. that the nonsettlement. of the | 


the boats to. be floated, 
would be unloaded and a 
of — navigability, | 


rapids, - 
navigability of the Great. Salt Lake 
was. at: issue. In that: case, the evidence 


previous cases which had held the Rio 
Grande in New Mexico and the Red 


navigable. In those cases, the use of 
the streams for purposes of transporta- 


tion was exceptional, being practicable 
only in times of temporary high water. 
See United. States v. Rio Grande Dam 
and Irrigation Co.,. 


174 «#+%U.S.. 690 
(1899) ; Oklahoma yv. nema 258 . U.S. 


m4 (1921). 


In. The " Montello, “supra, the “Fox 


River was found. to be navigable. This 
- river, . in places, had falls and rapids. 
‘Vessels used on the river measured 
| from 70. to 100 feet in length and were 


20 feet wide. At. some. places on the 
river where it was. impracticable for 
_the boats 
“portage” — 
would be made until the difficult 
stretch of the river was passed, At . 
other places on the. river, the boats — 
would be pushed with poles or dragged 


_by horses and mules, .: 


The character of a region, its pore 
ucts, and the difficulties or dangers of 
navigation influence the regularity and 
extent’ of the use. Small traffic com- 
pared to the available commerce of the 
region is sufficient to establish naviga- — 


bility. Even absence of use over long 


periods of years, because of changed 
conditions, the coming of the railroad, 
or improved highways does not affect 


the navigability of rivers in the con-. 
-stitutional sense. Appalachian Electric 
‘Power Co., supra at 409. If a river is 
‘susceptible to use at the time of state- 
| hood, it is navigable, and the fact that 


actual: use- never develops does not 


| destroy that | navigability. 


In Utah v.. United States, supra, the 


of navigation was not extensive, but the 


court found it to be sufficient to sustain 
a finding of navigability. There were, 


for example, nine boats used from time 
to time to haul cattle and sheep from 
the mainland to one of the islands in 
the lake or from one of the islands to 


. Sim, 236 P. 114 (1925). 
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the mainland, The hauling apparently 
was done by the owners of the live- 
_ stock, not by a carrier for the purpose 
of making money. The business of the 
boats, therefore, was ranching and not 
carrying waterborn freight. Further the 
carriage was limited in the sense that 
it served only a few people who per- 


formed ranching operations along, the | 


shores. of the lake. The distinctions, 
however, were found to be irrelevant 
because the lake was used as a high- 
way and that is the gist of the Federal 
test. 


- BLM contends iat’ the- Kandik cea 


' Nation Rivers are not navigable because 
their water levels fluctuate, they are 
hazardous, and. only. canoes, lightly 
loaded, can navigate them, because they 
are interspersed at various points by 

gravel bars or log jams. Finally, BLM 
- contends that commercial boats. carry- 
. ing ‘freight for hire have not travelled 
~ the rivers. , 
Doyon and the State contend that the 
. rivers are navigable in their entirety or. 
at least as these rivers pass through 
the selection areas, . | 

I find that both the Kandik and Na- 
tion Rivers are navigable all the way 


from the Yukon River to the Canadian 


border, and therefore the rivers, as they 
flow through the een areas are 


navigable. 
To be navigable, a body of water 
must be so. situated and have such 


_ length and’ capacity as will enable it to 
accommodate the public generally as a 
means of transportation, Proctor  v. 


and Nation Rivers are tributaries of 
the Yukon River. The Yukon was his- 
torically the major highway of com- 
_ merce for the whole of the interior of 
: Alaska and the Kandik and Nation 
have been the only access of reaching 
a Substantial area north of th Yukon. 
As such, the two rivers meet the prox- 
imity test, Monroe v. tele, 175 - P.2d 
759 (1946). 
Neither the Kandilk nor Nation Rivers 
have.been improved at any time. Accord- 
ingly, both in 1959 when Alaska entered 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR — 


~The Kandik - 


{86 LD. 


the Union and at the present time, the 

rivers are in their natural and ordinary 
condition. Although rapids, shallow 
waters, sweepers, and log jams make nav- — 


igation difficult on both rivers, the evi- ~~ 


dence shows that these. impediments do 
not prevent navigation. | 

The presence of gravel bars, riffles, or 
occasional log jams in themselves do not 
make the rivers nonnavigable, United 
States v. Utah, supra. Neither the Kandik 
nor the Nation has falls and rarely do ob- 
structions block the channel completely. 


This is notwithstanding that there was | ~ 


testimony that one may have to pole or 
line a boat over shallow places. Even in 
August, a time of very low flow, several . 
inches of water flowed over the gravel 
bars. 

Boats capable of carrying commercial 
loads, 7.€. Such quantities of goods as are 
necessary on a given trip to produce a 
profit for the person making the trip, are ~ 
capable of, and have gone up both rivers 
from the Yukon to the. Canadian border. 
These are the poling, tunnel and river 
boats. Charlie Biederman had gone no 


farther up the Kandik River than John- 


son’s Gorge because game was plentiful 
and he, therefore, had no reason to go 
farther. Mr. Biederman, however, testified 
that had he had a reason to go farther 
up the river, nothing would stop him. 
Those working for the International 


- Boundary Commission were paid to bring _ 


mail and supplies up the entire length of: 
the Kandik and up the Nation to Hard 
Luck Creek. The Nation above Hard Luck 
Creek to the Canadian border was trapped 
by men, some of whom have made profits 


from furs. Until trapping became un- _ 


profitable in the 1940’s, the trappers 
brought supplies up both rivers by boat 
and brought furs downriver by boat. At 
the present time, those trapping on both 
rivers do not bring furs downriver by 
boat. but this is because middlemen in 
Hagle- to whom the furs are sold prefer 

to have the furs before breakup and not | 


' Specifically because of river conditions. 


Although use of the Kandik and Nation — 
Rivers has been slight in comparison 
with other rivers in more populated areas, 
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the remote and sparsely settled nature 


- of the area in which the Kandik and Na- 
tion Rivers are located is an important 
consideration. As 
Stetes, supra, carriage of goods on both 
the Kandik and Nation Rivers has been 
extremely limited. In fact, the only com- 
merce conducted has been trapping, trad- 
ing, and the transport of supplies and 
furs by the few trappers on the river 
and the supplying of goods and mail to 
the International Boundary Commission. 
Nevertheless, despite only limited com- 


merce on the rivers, use of the rivers meet 
requirements of the Federal test for. 


navigability ‘since the rivers have been 
used as a highway. 
' Although standing alone it may not 


suffice to support. a finding of title navi- 


gability, use of the rivers by. those pur- 
suing a subsistence lifestyle and use of 


the rivers for. recreation corroborate that 


the rivers are navigable. Hunters and 
canoeists do not bring their. boats to 
these rivers by road and then use only 
selected portions of the rivers. Rather, 
hunters and canoeists get to the upper 
reaches of both the Kandik and Nation 
Rivers by way of the Yukon River. Those 
using the Kandik and Nation for recrea- 


them and they must carry out any game 
caught by boat. As was the situation 
with the original Native inhabitants, 


those pursuing a subsistence lifestyle are 
dependent on the rivers for summer 


travel and given the sparse resources 


of the Yukon-Charley-Region, the entire - 


lifestyle is one which presupposes the 
interconnecton of the Kandik and Na- 
tion with the Yukon River. Summer fish- 
ing is conducted on the Yukon while 
winter trapping is conducted on the Na- 
tion or Kandik. In effect, the Kandik and 
Nation are not isolated areas for either 
_ recreational users nor for those pursuing 
a subsistence lifestyle. Rather, together 
with the Yukon River, the rivers are 
avenues of access to the land north of 
the Yukon. 


At the time of statehood, due to eco-. 


nomic decline, all types of activity had 


in Utah v. United. 


ceased. on both the Kandik and Nation 


Rivers. This nonuse of the rivers at the 
exact time that Alaska entered the 
Union, however, does. not make the viv- 


ers nonnavigable. Use of the rivers by 


Natives before contact with Europeans, — 
historic use of the rivers by fur trap- 


pers, use of the rivers by those working 


for the International Boundary Commis- 


- sion, and present day use of the rivers 


clearly establish the navigable nature of 
the rivers. A short. period of nonuse, evel 


though that period fell at the time that 


the State in which the stream is located 
entered the Union, does not destroy nav- 


-igability established at some point while 


the stream was in its natural condition. 
The fact that the rivers are frozen for 


7 months of the year and. that much of - 


the current mineral exploration of the 
area is done by use of airplane, does not 
make the rivers nonnavigable. It is not 


necessary that navigation continue at all — 


seasons of the year, and a stream does 
not become nonnavigable even if it has. 
fallen into disuse, Kemp v. Putnam, 288 
P.2d 837 (1955). | | 

Because of the lack of trails ‘and the . 
rough nature in summer of the land sur- 


| rounding the Kandik and Nation Rivers, 
tion must bring any supplies needed with | 


travel by water has been the only feas- 
ible means of transport of goods between 
breakup and the time when the rivers 


- freeze. Although the Kandik and Nation | 


have been used only for intrastate com-— 


‘Imerce, such a use is acceptable under the 


navigability for title test. Navigability of | 
a river is not tested by the amount or 
volume of commerce carried but the ex- 
tent that the commerce carried relates 
to the needs of the area it serves. Both 
the Kandik and Nation are tributaries of 
the Yukon and even the upper reaches of | 
both rivers are accessible to habitation 
and transportation routes. The rivers can 
be used to go someplace, as, for example, | 
those employed by the International 

Boundary Commission used the Kandik _ 
to reach the Canadian boundary and © 

trappers on the Nation used that river to 
obtain and transport furs. In effect, both 
rivers have been used for commercial 
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7 eral: Although the rivers are remote. 
and the evidence of travel on them is 


_ sparse, commerce carried on the rivers 
has been sufficient to establish navigabil- 
ity since the commerce which has been 


_. Shown to exist relates to the needs of the 


region in which the rivers are located. 


The question as to the practicability of 


navigating the rivers for profit must be 


left to the one who undertakes the enter- 
' the violation, ‘such evidence must be suffi- 


| prise. 
~ ORDE R 


“The Kandik . and Nation | Rivers are 


navigable streams, - 
| BE. LUoMA, ne 
| Chief Administrative Law Judge. 
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- Appeal by the Office of Surface Mining 


Reclamation and Enforcement from 
that part of a July 12, 1979, decision 
by Administrative Law Judge Tom M. 
Allen vacating Violation No. 2 of 


Notice of Violation No. 79-I-15-8 


~ issued pursuant to the Surface Mining 
Control and Reclamation Act. of 1977 
(Docket No. CH en): | 


‘DEPARTMENT. OF THE INTERIOR 


Reclamation 


[86 LD. 
‘Affirmed as modified, 


1 Surface Mining Control fa Recla- : - 


_ mation Act of 1977: Evidence | 
Where the evidence presented by OSM 


in support of a cited violation of the 
initial regulatory program performance. 
standards is that the inspector relied on 
representations made to him in writing 


cient to withstand challenges to the sub- 
stance of. the representations made and 
to the authority to bind the permittee of 
the individual making: ine representa- 
tions. 


2. Surface Mining Control ‘ital 
mation Act of 1977: Topsoil: Generally 


| A showing of contamination is not a nec- . 
essary requirement in establishing a top- 
goil removal violation pursuant to 30 CFR 


715.16. Protection of topsoil from .con- — 
tamination is merely a reason for the 


| | | removal requirement, not a nequneren 
| Department of Ses 

Law, Office of the Attorney General, £20.” 
< APPEARAN CES: 


_ Esq,, Office of Field Solicitor, Charles- 
ton, West Virginia; Shelley D. Hayes, 


itself, 
Billy J 7 Gregg, 


Esq., Office of Solicitor, Marcus P. 


McGraw, Esg., Assistant Solicitor for 


Enforcement, Office of the Solicitor, 
Washington, D.C., for the Office of 
Surface Mining Reclamation and 


Enforcement. 


OPINION BY INTERIOR 
BOARD OF SURFACE — 
MINING AND 
RECLAMATION APPEALS 


The Office of Surface Mining 
and Enforcement 
(OSM) has appealed from that 
part of a July 12, 1979, decision by 
Administrative Law Judge (ALJ) 
Tom M. Allen vacating Violation 
No. 2 of Notice of Violation 79—I- 
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Decatnher a1, 1979 


15-8 issued to ‘Island Conk ie 
Co. (Island Creek) .* rte 
‘While the Board is in. aareeinant 
with the ALJ’s conclusion to va- 
cate Violation No. 2 and therefore 
affirms that conclusion, we do not 
| agree with other aspects of his de- 
cision and modify it as ‘Set forth 
below. 


iad and Procedural _ 
_ Background 


~ On Mar. 28, 1979, three OSM in- 
spectors visited Island Creek’s Rebel 


No. 2 surface coal mining operation — 


in Logan County, West Virginia, 


and issued Notice of Violation 79- — 


I-15-8 charging Island Creek with 


_ (1) allowing discharges from the 


disturbed area in excess of the ap- 
_ plicable effluent limitations for iron 
and total suspended solids in viola- 
tion of 80 CFR 715.17(a) and (2) 
failing “to remove topsoil as a sep- 
arate operation from areas to be 
disturbed to prevent the topsoil 
from being contaminated by spoil” 
as required by 30 CFR 715.16(a). 


~ Island Creek sought review of the | 


notice of violation; a hearing was 
held and the ALJ issued his de- 
cision on July 12, 1979. He upheld 
the validity of Violation No. 1, but 
vacated Violation No. 2. OSM ap- 
pealed that part of the decision va- 


cating Violation No. 2. OSM filed a 
timely brief. Island Creek did not — 


file a reply brief nor did it take any 


1The notice was issued pursuant to set. 
(521(a)(3) of the Surface Mining Control and 
Reclamation Act of 1977, 30 U.S.C. § 1271 
(a) (3) (Supp. I 1977) and 30 CPR 722.12. 


309-485 0 - 80 = 5 


ance action in ‘connection with this 


a : 
Discussion | 


~The sensei” violation aencauned 
an area of about one acre in size (Tr. 


63). In that area, as depicted in 
-OSM’s photograph, Exh. 9,'a road 


was being. constructed down to the 
first tier of a fill (Tr. 59). The OSM 


- inspector did not actually go to the 
violation area because of the “late-. 
ness of the day” but observed it 


from a lower bench level looking 


across the hollow (Tr. 71-72). 


When questioned how he knew | 
there was a topsoil violation, the 
OSM inspector stated that he had 
seen “the material actually there, 


right on the edge of the fill mate- 
rial and also from Mr. Buckber- | 


ry’s statements, as to his method 
of topsoil removal from this area” 
(Tr. 69).2 The inspector admitted, 
however, that he did not see any — 
spoil being placed on topsoil and 


that topsoil could have been re- 


moved from the area which was 
disturbed previous to his inspec- 
tion, but “after discussing the mat- 
ter with Mr. Buckberry as to the 


method of operation on that fill | 


area, it was indicated to me that 
the topsoil was still in place and 


would be removed at a later date” 


(Tr. 70). Thus, it is clear that for 
the purposes of writing the topsoil — 
violation the inspector was relying 
on the pene of Buck- 


2 The inspector. explained that Hee: was told 
that one Joe Buckberry was in charge of the 
overation and was also the reclamation super- — 
intendent of the job (Tr. 106). The record 
does not disclose who eonveyee this informa- - 
tion to the inspector. © . 
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berey and this was admitted by 
the inspector (Tr. 76). 

Richard J. Bielicki, Director of 
Engineering, Island Creek Divi- 
sion of Island Creek Coal Co., 


testified that Buckberry was: the 


reclamation supervisor for Rebel 
Coal Co., the independent contract 
miner for Island Creek at this 
minesite (Tr. 80-82). Bielicki ex- 


plained Buckberry’s position as 


follows: “He supervises the plac- 
ing of topsoil on backfill material. 
He supervises the sampling of the 
topsoil to see what soil nutrients 
are required, and he supervises the 
administration of fertilizer, mulch 
and the seeding requirements for 
that backfill area” (Tr. 82). Bie- 
hicki stated that Buckberry had 
nothing to do with the operation 
‘aspect, the planning, or the design 
of Rebel Coal Company’s mining 
in the permit area (Tr. 82). In 
testimony concerning OSM’s Exh. 
9, Bielicki stated that he knew 
that all topsoil was salvaged from 
the first 2,000 feet of the road- 
way, but that he could not state 
for a fact whether topsoil was 
saved from the remaining 1,500- 
2,000 feet of the road a 
91-92). | 

[1] In Burgess Mining and Con- 
struction Corp., 1 TBSMA 293, 86 
I.D. 656 (1979), a similar factual 
situation existed, that is, an OSM 
inspector relied on representations 


made to him in writing a topsoil . 


violation. In Burgess we affirmed 
the sustaining of the violation by 
the ALJ because there had been 
no challenge to either the sub- 
stance of the representations made 


DEPARTMENT OF THE INTERIOR ~ 


[86 I.D. 


-or to the authority of the individ- 


ual making the representations to 


bind the company by his state- 
ments. These challenges were pres- 
ent in this case. 


Consequently, 
while the evidence produced by 


OSM may have been sufficient to 


support a topsoil violation, Island 
Creek presented adequate evidence 
not only to rebut OSM’s evidence 
but to carry its ultimate burden of 
persuasion. See 43 CFR 4.1171(b).? 
For that reason, we affirm the 
ALJ’s conclusion to vacate the 


~ violation. 


In reaching this’ nace the 
ALI made certain statements and 
findings with which we do not 
agree. On page 13 of his oo 
he stated: 


I must therefore find from the evi- | 
dence that (1) the Act does not make 
it mandatory for the removal of all 
topsoil encountered in a mining opera- 
tion but does require the saving of suf- 
ficient (and I might add it should be 
abundantly sufficient) to completely 
satisfy the requirement of the regula- . 
tory authority and the Act to reclaim 
all of the disturbed lands required by 
the same to be reclaimed as a post- 
mining operation. [Italics in original.] 
In “finding” that the Act does not 
“make it mandatory” to save all 
topsoil, the ALJ interpreted the 
law to require the saving of only 
an amount of topsoil which is 
“abundantly sufficient” to. satisfy 
the requirements of the regulatory 
authority. This interpretation has 
no basis in law. | 


5 Although the evidence produced by OSM 
may have survived an appropriate motion at 
the conclusion of OSM’s presentation, its mea- ~ 
ger nature enhanced Island Creek’s oppor- 
tunity to carry its burden. — . 
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Carbon F uel Co., 1 IBSMA 253, 
86 LD. 483 (1979), and Alabama 
By-Products Corp., 1 IBSMA 239, 
~—686 «LD. 446 (1979), hold that 30 
CFR 715.16 requires the removal 
of all topsoil unless the use of al- 
ternative materials is approved by 
the regulatory authority in ac- 

cordance with 30 CFR 715.16(a) 
(4). In Burgess Mining and Con- 


struction Corp., supra at 298, we 


stated that, even if the suggestion 


that less than’ all topsoil must be— 


removed in every case appeals to 


common sense, such an. exception 


must be authorized by law upon 


the approval of the regulatory au-— 


thority. * There is no evidence here 
that Island Creek sought or had 


approval from the regulatory au- 
thority to remove less than all the’ 


topsoil. 

The Administrative Law J udge 
also stated at page 5: “It would 
appear that the applicant had ap- 


plied to the regulatory authority © 
for approval under 30 CFR 715.16 
(a) (4) since the permit, according 
to the respondent’s witness, grant- 


ed the use of ‘suitable materials 
for reclamation.’” ‘The permit in 


- this case was issued in 1975. The 


fact that a 1975 state permit au- 
thorized the use of “suitable mate- 


rials” for reclamation does not ex- 


4 Although we > find the ALJ’s interpretation. 
to be in error, we realize that when he issued 
hig decision below he did not have the benefit 
- of these Board decisions. 


fied, 


cuse the permittee. from -eompli- 
ance with the Federal interim reg-— 


ulations, nor can such language in 


the permit be construed as compli-. 
ance with the alternative materials 


procedures of 30 CFR 715.16(a) 


(4). See Carbon Fuel Co., supra 


at 257, 86 LD. 485 (1979); Ada- 


bama By-Products Corp., supra at — 
243, 86 LD. 448-49 (1979), 
[2] Finally, the ALJ stated at 
page 13 that OSM “failed to show 
proof of any contamination” in — 
support of the topsoil violation. A 
sowing of contamination, however, 
is not a necessary requirement in 
establishing a violation. The reg-- 
ulation requires that topsoil be re- 
moved “[t]o prevent topsoil from 
being contaminated * * *.” 30 CFR | 


715.16. The protection of topsoil 


from contamination is merely one 


reason for the removal] require- 


ment; it 1s not a requirement it 
self. Therefore, the issue of con- 


tamination is not a proper subject | 


for consideration 1n the context of 


‘determining whether or not there ~ 


has been a topsoil violation. 
The ALJ’s decision vacating 


Violation No. 2 of Notice of Viola- 


tion 79—I-15-8 is affirmed as modi- ; 
Mrtvin: J . Mirain, 
_ Administrative Judge. 


— Wir A. Irwiy, 
Chief Administrative Judge. 


INDEX-DIGEST 
(Note—See front of this volume for tables) 


ACT OF JUNE 30, 1834 


d Appellant’s ecutention that under sec. 22 of the Act of June 30, 1834, 4 
Stat. 729, 733 (25 U.S.C. § 194 (1976)), the burden of proof cannot be 
assigned to the tribe is without merit. The issue framed by appellant 

does not align “Indians” against “whites.” The primary relief sought 


by the tribe is the cancellation of trust patents which can only be - 


held by Indians__.__---- ae eee I ce None alae Ae 
ACT OF MARCH 2, 1889 7 _ 


1. Assuming, in the light most favorable to appellant, that the allotments at. 


issue were subject to the final proviso of sec. 9 of the Act of Mar. 2, 


| - 1889, 25 Stat. 888, 891, we find no language in this or other sections of » 
- the Act evidencing an intention on the part of Congress that allot- 
| ments—to be valid—required approval by the Oglala Sioux Tribe eee 


ACT OF AUGUST 15, 1894 


Page 


425° 


‘425. 


1, The Agreement of Dec. 4, 1893, between the Yuma ce ausonan) Indians - 


and the United States, ratified in the Act of Aug. 15, 1894 (28 Stat. 


286, 332) provided for a conditional cession of the nonirrigable land of | 


the Fort Yuma Reservation. The conditions which included allot- 
| ment and sale of surplus irrigable land and the opening of nonirrigable | 
lands to settlement and entry, did not occur during the earn follow- 
ing the agreement and ratifying statute__...._._.-..-.___.---___- 


ACT OF APRIL 21, 1904 


1. Sec. 25 of the Act of Apr. 21, 1904 (83 Stat. 189, 24), which aiinaed 
the application of the 1902 Reclamation Act to the Fort Yuma and 
Colorado River Reservations, and which provided for the allotment 


and sale of surplus irrigable lands on those reservations, was unrelated . 


| _to and was riot intended to effect the conditional cession provided for 


in the 1893 agreement and the 1894 ratifying statute...----------- 


ACT OF AUGUST 15, 1953 


1. Public Law 280, 67 Stat. 588-90, did not grant to States aa civil regu- 
. latory powers over Indian reservations. Nor could this be accomplished 
by Departmental regulation, Secretarial Order or or nave 


ACT OF OCTOBER 22, 1965 


1. Title I of the Highway Beautification Act, 79 Stat. 1028, which applies to 
- all “public lands or reservations of the United States,’’ does not apply 
to Indian reservations_._....._.__--_.-._____----4---- ee 
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680 
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ACT OF OCTOBER 22, 1965—Continued 

2. California’ s outdoor Advertising Act, implementing the Highway Beautifi- 

| cation Act, 79 Stat. 1028, may not be applied to non-Indian lessees on 
- the Morongo Indian Reservation..__-_.___.----.------------~---2- 


3. The Department’s policy established in 1965 of requiring lessees of Indian | 


lands in California to comply with State standards regulating land use 


Page 


680 


and development can be achieved without subjecting developing tribal 


governments to the full enforcement powers of the State, viz., through 


adding appropriate State standards to the EEON ene of any lease. _ | 


ADMINISTRATIVE AUTHORITY 
(See also Federal Employees and Officers.) 


GENERALLY 


1. Established and isapeeading Departmental policy FaNtine to the ad- 
ministration of the simultaneous oil and gas leasing system, premised 


upon regulatory interpretation, is binding on all employees of the 
Bureau of Land Management, until such time as itis properly epenerde 


ENFORCEMENT OF CRIMINAL VIOLATIONS | 


1. The Board of Land Appeals, in its adjudication of aoe to deteciitne: 
rights of parties to receive or preserve interests in Federal lands, has a 


concomitant obligation to preserve the integrity of the process: and 
where it appears to the Board that the administrative record of a case 


contains strong evidence of multiple violations of 18 U.S.C. § 1001. 


(1976), the Board will refer the matter with its recommendation that 
an investigation be initiated to determine whether criminal charges 
should be brought - - - ----.----------------------- Saad ce ee 


ADMINISTRATIVE PRACTICE 


1. Where a protestant against the issuance of an oil and gas lease supports 
his allegations that the lease. offer is not qualified with sufficient 
evidence to warrant further inquiry or investigation by BLM, the 
protest should not be summarily dismissed for failure of the protestant 

to make positive proof of his allegations. Instead, the protest should 

be adjudicated on its merits after” all available information has. been 

LEY LOD CO hems kr tetera eka ui ieee a! 

2, Established and longstanding Dap acienal policy relating to the adminis- 


tration of the simultaneous oil and gas leasing system, premised upon — 


regulatory interpretation, is binding on all employees of the Bureau of 
Land Management, until such time as it is properly changed_._____- 
3. Where a protest, with accompa nying supporting evidence, alleges that 
the oil and gas lease offer drawn first in a simultaneous filing-drawing 
procedure violated the regulations because a party in interest was not 
disclosed and there was a multiple filing, the Bureau of Land Manage- 
ment should first afford the drawee an opportunity to respond to the 
protest before rejecting the offer based on facts alleged in the protest. 
The error, however, is rendered harmless where on appeal the offeror 
has full opportunity to make factual submissions and respond to the 

- allegations_-_---- eee eee ee es eee a tet eee ee . 


680 
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ADMINISTRATIVE PROCEDURE 
(See also Appeals, ones and Protests, Hearings, Rules of Practice. ) 


GENERALLY 


1.. Where the Bureau of Land Management determines that an Rines Native — 


allotment application should be rejected because the land was not used 


and occupied by the applicant, the BLM shall issue a contest com- _ 
- plaint pursuant to 48 CFR 4.451 ef seg. Upon receiving a timely. 


731. 


none 


answer to the complaint; which answer raises 2 disputed issue of 


| material fact, the Bureau. will forward the case file to the Hearings 
Division, Office of Hearings and Appeals, Department of the Interior, 
for assignment of an administrative law judge, who will proceed to 
schedule a hearing, at which the applicant may produce evidence to 


establish entitlement to his allotment....__._-_..---------------- | 
2, Where the Bureau of Land Management (BLM) dete emanee that an - 


Alaska Native allotment application should be rejected in part because 
the Native did not use all of the land applied for, the BLM shall iniblate: 
a contest proceeding pursuant to 43 CFR 4, aos et seg_---.--- eeae 


ADI UDICATION 


1. State of Alaska selection souliantions Siouild Hoe Be rej ‘stad because of con- 
flicts with Native allotment. applications which are to be approved 
without first affording the State notice of such action to be taken and 
an opportunity to contest the conflicting claims if it desires_._..----- 

2. . Where’ a protest, with accompanying supporting evidence, alleges that the 
oil and gas lease offer drawn first in a simultaneous filing-drawing 
procedure violated the regulations because a party in interest was not 


disclosed and there was a multiple filing, the Bureau of Land Manage- _ 


ment should first afford the drawee an opportunity to respond to the 
| protest before rejecting the offer based on facts alleged i in the protest. . 
The error, however, is rendered harmless where on appeal the offeror. 
has full opportunity to make factual submissions and neyo to the 
ee nr ee pee a ie hia Gncdic inter eee ents ate 


BURDEN OF PROOF» 


1. The burden of proving a ad elon: of title claim is on the clairnant. Where 
it cannot be said from the evidence presented that the grantors and 
_ grantees in the claimant’s chain of title acquired a parcel of land with 


279° 


342 


643 | 


the bona fide belief that the parcel included _ me land claimed, the — &, 


color of title application must be denied __-___-_.----_---+--+------- 
2. After holding a hearing pursuant to the Adminitrative Procedure Ae. an. 


22 


administrative law judge may properly find that a person has commit- 


ted a grazing trespass if that finding is in accordance with and sup- 


ported by reliable, probative and substantial evidence. Caer ee eee : 


3. In review proceedings of notices of. violation and cessation. orders, the 
burden of going forward to establish a prima facie case rests with OSM 
and the ultimate burden of persuasion oe with the applicant for 


“DECISIONS | | | , | 
1. After holding a eating pursuant to fie Administrative Procedure Act, an. 


administrative law judge may properly find that a person has commit-— 


ted a grazing trespass if that finding is in accordance with and sup- 
ported by reliable, Reebatives and substantial evidence_..---- Sdowsad 
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, ADMINISTRATIVE PROCEDURE—Continued 
HEARINGS : 
1. After holding. a hearing pursuant to the Administrative Procedure Act, an 


administrative law judge may properly find that a person has commit- 


ted a grazing trespass if that finding is in accordance with and sup- 
ported by reliable, probative and substantial evidence__._._______-- 
2. ee Natives who allege substantial use and occupancy of vacant, 
unappropriated, and unreserved public land in Alaska for a period of 


at least 5 years: pursuant. to the Act of May 17, 1906, as amended, — 
43 «USC. §§ 270-1 to 270-3 (1970), and the regulations at 48 CFR. 


- Subpart 2561 are entitled to notice and an opportunity for a hearing 
prior to rejection of their application. Such notice shall specify the 
reasons for the proposed. rejection. Claimant shall have an opportunity 


to present evidence and testimony of favorable witnesses at a peering. 


' before the trier of fact prior to a decision._._____.____..----.+----- 

3. Where legal conclusions are reached in an appellate sieciston upon un- 
disputed facts, and there has been no proffer or further facts which 

could compel different legal conclusions, no useful purpose would be 
_served for a nesting, and a request therefor is propery denied__ =. ~~~ 


STANDIN @ 


i. Where the State is a party to decisions by the Bureau of Land Management 
and the State’s selection applications were rejected by those decisions, 


under 43 CFR 4.410, the State has standing to appeal those decisions e 


to the Board of Land. yo) 6]: ene ee ere eee SPP 
2. Under. the “functional” standard to determine administrative standing 
set forth in Koniag, Inc. v. Andrus, 580 F.2d 601 (D.C. Cir. 1978), 
.cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection 
applications.even if the land is within a Native village selection area 


under the Alaska Native Claims Settlement Act. The State has stand- . 
ing under Departmental regulations to initiate private contests against | 
such conflicting pave allotment pe ee Ee aN Te aa ee 


SUBSTANTIAL EVIDENCE 


1. After holding a hearing eainne to the Administrative Procedure Act, an 


administrative law judge may properly find that a person has com- 
mitted a grazing trespass if that finding is in accordance with and 
mupEested by ee probative and substantial evidence_____- ona 


; ALASKA | a 

ALASKA NATIVE CLAIMs SETTLEMENT ACT . . . . 

1. The Alaska Native Claims Settlement Act extinguished sccaael occu~ 
-pancy claims of ‘Alaska Natives; such claims cannot serve as a bar 
to a State selection, nor preclude the State from challenging Native 


allotment applications conflicting with its selection.__..._..-.__------ 
2. Under the “functional”? standard to: determine administrative standing 
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361 
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361 


set forth in Koniag, Inc. v. Andrus, 580 F. 2d 601 (D.C, Cir. 1978), _ 


_ cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to_ 


challenge Native allotment applications conflicting with its selection 
applications evén if the land is within a Native village selection area 
- under the Alaska Native Claims Settlement Act. The State has stand- 
ing under Departmental regulations to initiate private contests against 
such conflicting Native allotment applications... -......----------- 
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-ALASKA—Continued - 
INDIAN AND NATIVE AFFAIRS | _ 7 a a Page 
1. Settlement on land in Alaska which is subject to a grazing lease issued 
under the Alaska Grazing Acct. of Mar. 4, 1927, 43 U.S.C. §§ 316, 
— 316a-3 160 (1976), does not create any rights by virtue of such settle- 
es under the Alaska Native Allotment Act, 48 U.S.C. §§ 270-1 
— to 270-3 (1970), repealed by 43 U.S.C. § 1617 (1976), since such land 
_is segregated from adverse appropriation at least until the Depart- 
ment takes action to cancel the grazing lease pro tanto, but the grazing 
lease does not preclude the filing of a State selection application 
which, when filed, segregates the land from all appropriation based 
~ upon settlement or location __- seni teat stenat se Been he ee et ete 346 


LAND GRANTS AND SELECTIONS 


Generally 


1. The Alaska Native Claims Settlement Act extinguished aboriginal occu- 
pancy claims of Alaska Natives; such claims cannot serve as a bar to 
a State selection, nor preclude the State from challenging Native 
allotment applications conflicting with its selection_......--..---..- 361 
2. ‘Under the “functional” standard to determine administrative standing set _ 
forth in Koniag, Inc. v. Andrus, 580 F: 2d 601 (D.C. Cir. 1978), cert. . 
denied, 99 S. Ct. 733. (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection 
applications even if the land is within a Native village selection area 
under the Alaska Native Claims Settlement Act. The State has stand-_ 
ing under Departmental regulations to initiate private contests against 
~ such conflicting Native allotment applications_..._-_...----------- 361 
Z. State of Alaska selection applications should not be rejected because of 
conflicts with Native allotment applications which are to be approved 
without first affording the State notice of such action to be taken and 
“an opportunity to contest the conflicting claims if it. desires_-___---_. 361 
4. Where there is a conflict between an application by the State of Alaska 
to select land under the Alaska Mental. Health Enabling Act and an 
application by an. Alaska Native for allotment under the Act of 
- May 17, 1906, and it appears to the Bureau of. Land Management 
“that the Native applicant has met the requirements for patent, upon 
notice of this determination the State, if dissatisfied, has an election 
of remedies. It may initiate private contest proceedings to prove lack 
- of qualification on the part of the Native, or it may appeal the deter- 
mination to the Board of Land Appeals. If, on appeal, the Board 
concludes that the Native’s application is deficient, it will order the 
institution of Government contest proceedings. If, however, the Board 
affirms. the finding that the requirements of patent have been met, 
the State will have no further administrative recourse. Where the 
State had not, prior to its appeal, been-afforded notice of the election, 
it should be afforded an opportunity to make such election---..-.-- | 44] 
5. A veolentines filed-by the State of Alaska is subject to prior valid existing 
— rights of Natives, irrespective of whether the. State selection was filed 
pursuant to the Alaska Mental Health pee Act or r the poheuenogs 
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- ALASKA—Continued 
LAND GRANTS AND SELECTIONS—Continued 


Applications — 


1. Settlement on jand:4 in Alaska which is subject to a grazing lene jsaued 


under the Alaska Grazing. Act of Mar. 4, 1927, 43 U.S.C. §§ 316, 
316a—3160 (1976), does not create any rights by virtue of such settle- 


- ment under the Alaska Native Allotment Act, 43 U.S.C. §§ 270-1 


to 270-3. (1970), repealed by 43 U.S.C. § 1617 (1976), since such 
land is. segregated from adverse appropriation at least until the Depart- 
ment takes action to cancel the grazing lease pro tanto, but the grazing 
lease does not preclude the filing of a State selection application which, 

when filed, segregates the land from all appropriation based upon 
settlement or location... +--+ no enn seen ene een eee 


Mental Health Lands 


1. A selection filed by the State of Alaska is subject to prior valid existing 


‘rights of Natives, irrespective of whether the State selection was filed 
pursuant to the Alaska, Mental Health Enabling Act or the State- 
ho0d Act. cnvueuseeusucesuucetodacewaneee weed See te 


WATIVE ALLOTMENTS | 
1. Alaska Natives who allege substantial use and occupancy of vacant, 


unappropriated, and unreserved public land in Alaska for a period of 
at least 5 years pursuant to the Act of May 17, 1906, as amended, 43 
U.S.C. §§ 270-1 to 270-3 (1970), and the regulations at 43 CFR 
Subpart 2561 are entitled to notice and an opportunity for a hearing 
prior to rejection of their application. Such notice shall specify the 


' Page 


” 346 


442 


reasons for the proposed rejection. Claimant shall have an opportunity 


to present evidence and testimony of favorable witnesses at: a hearing 
before the trier of fact prior to a decision____.___..-------------.- 


2. Where the Bureau of Land Management determines that an Alaska 


‘Native allotment application should be rejected because the land was 
not used and occupied by the applicant, the BLM shall issue a contest 
complaint pursuant to 43 CFR 4.451 et seg. Upon receiving a timely 
answer to the complaint, which answer raises a disputed issue of 
material fact, the Bureau will forward the case file to the Hearings 
Division, Office of Hearings and Appeals, Department. of the Interior, 
for assignment of an administrative law judge, who: will proceed to 
schedule a hearing, at which the applicant may produce evidence to 
establish entitlement to his allotment.-___...--..-.-/+--..---.---- 


3. Where the Bureau of Land Management (BLM) determines that an 


_ Alaska Native allotment application should be rejected in part because 
the Native did not use all of the land applied for, the BLM shall © 


initiate a contest proceeding pursuant to 43 CFR 4.451 ef seg__-.-_- ese 


4 Federal title to land may be lost by erosion, and land which has become 


submerged under water is no longer subject to disposition under the 


Alaska Native A!lotment Act. The fact that an A! aska Native may 
~ have used, occupied, and filed an application for such land when it 
was dry does not prevent the loss of Federal title to that land by 


erosion. Neither the Alaska Statehood Act nor the Submerged Lands 
Act as the passage of title to euow land to the State. _-.-..--- 
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NATIVE ALLOTMENTS—Continued 


5. A Native allotment applicant, who was 5 years old at the time when the 


ge 


10. 


land was withdrawn from all forms of ap propriation, i is properly deemed 


to be incapable as a matter of law of having exerted independent use — 


and occupancy of the land to the exclusion of others prior to the with- 
drawal and consequently bad allotment application is properly re- 


An allotment right is personal to one who has complied with the laws and 


regulations. An applicant for a Native allotment may not rely or tack 
on use and occupancy of the land by his ancestors to establish his 


. The Alaska Native Claims Settlement Act extinguished aboriginal oc- 


cupancy claims of Alaska Natives; such claims cannot serve as a bar 
to a State selection, nor preclude the State from challenging Native 
allotment applications conflicting with its selection..-_._..--_--...-- 


set forth in Koniag, Inc. v. Andrus, 580 F.2d 601 (D.C. Cir. 1978), 
cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection 
applications even if the land is within a Native village selection area 
under the Alaska Native Claims Settlement Act. The State has stand- 
ing under Departmental regulations to initiate private contests against 


such conflicting Native allotment applications_.._-2..._..-------.-- 
. State of Alaska selection applications should not be rej ied because of 


conflicts with Native allotment applications which are to be approved 
without first affording the State notice of such action to be taken and 
an opportunity to contest the conflicting claims if it desires.__.__..- 


Where. there is a conflict between an application by the State of Alaska to 


select land under the Alaska Mental Health Enabling Act and an appli- 
cation by an Alaska Native for allotment under the Act of May 17, 
1906, and it appears to the Bureau of Land Management that the 
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Under the “functional” standard to determine administrative standing — 


361 | 


361 


Native applicant has met the requirements for patent, upon notice of. 


_ this determination the State, if dissatisfied, has an election of remedies. 


It may initiate private contest proceedings to. prove lack of qualifica- 
tion on the part of the Native, or it may appeal the determination to 


the Board of Land Appeals. If, on appeal, the Board concludes that 
the Native’s application is deficient, it will order the institution of Gov- 


ernment contest proceedings. If, however, the Board affirms the find- 
ing that the requirements of patent have been met, the State will have 
no further administrative recourse. Where the State had not, prior to 
its appeal; been afforded notice of the election, it should be afforded an 
opportunity to make such election._.._-______.____-u_ eee 


ll. A selection filed by the State of Alaska is subject to prior valid existing 


rights of Natives, irrespective of whether the State selection was filed 
pursuant to the Alaska Mental oe Enabling Act or the Statehood 


NAVIGABLE WATERS 
1. Federal title to land may be lost by erosion, and land which ae become 


submerged under water is no longer subject to disposition under the. 


Alaska Native Allotment Act. The fact that an Alaska Native may 
have used, occupied, and filed an application for such land when it 
was dry does not prevent the loss of Federal title to that land by 
erosion. Neither the Alaska Statehood Act nor the Submerged Lands 


Act prevents the passage of title to such land to the State_._.._.-- ee. 
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ALASKA—Continued 


NAVIGABLE WATERS—Continued | 
Impediments to Navigation | a —— . “Page 
1. Physical impediments to navigation, such ag gravel bars, riffles, or occa~ | 
_ sional log jams,. do not, in themselves, make a water body 
nonhayigable a sco nbw estat ene ceae see sce e ate eee ele 693 
2. The presence of physical impediments on a water body will not result in a 
finding of nonnavigability when the record shows that the water body 
- has been used and i is capable of use as a highway of commerce. Siceees "Os 


Use of Waterway 


1. Where conditions of exploration and settlement explain the infrequency 
or limited nature of actual use of a water body for commercial purposes, 
evidence of private use may be considered to demonstrate suscepti- 
bility of commercial use for purposes of determining navigability__.___ — 692 
2. Historic use of a water body by trappers may be properly considered in 
determining whether a water body has been used or is susceptible of 
use as a highway of commerce for purposes of navigability __ _-- aances 692 
3. Where pole boats, tunnel boats, and outboard river boats constituted 
the customary modes of trade and travel on a river and its tributaries, . 
the use of these watercraft may be appropriately considered in de- 
termining whether rivers in the area were used or are susceptible 
| of being used as highways of commerce..___ 6k ee ee ied ee 692 
4, While recreational use, of itself, may not suffice to meet the susceptibility 
test. for purposes of navigation for title, present use for recreation 
purposes may be properly considered, as a corroborating factor, in 
determining susceptibility for use as a highway of commerce___.__--.- 6938 
5. To be navigable, a river must be so situated and have such length and 
| Capacity as will enable it to accommodate the public generally as a 
| means. Of transportation: (cc acc se sou ees sc ease Se eee cect 
6. When the record shows that, historically, trapping was the primary reason 
for trade and travel in an area, and where the water body in question 
was commonly utilized by trappers as a route of trade and travel in 
boats of the period customarily used to freight supplies, such use will 
result in a finding that the water body has a used and is suscepule 
. for use-as a highway. of commerce_.....--.---------------~------ 
7. The presence of physical impediments on a water body will not result i in a 
finding of nonnavigability when the record shows that the water body 
has been used and is capable of use as a highway of commerce. -_..-_- 693 
8. The legal concept of navigability embraces both public and private inter- _ 
ests. It is not to be determined by a formula which fits every type of 
- stream under all circumstances and at all times._...._._..--_---._- 693 
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STATEHOOD AcT 


1. Federal title to land may be lost by erosion, and land which has become | 
submerged under water is no longer-subject to disposition under the > 
Alaska Native Allotment Act. The fact that an Alaska Native may 

have used, occupied, and filed an application for such land when it. 

was dry does not prevent the loss of Federal title to that land by 
erosion. Neither the Alaska Statehood Act nor the Submerged Lands. 7 
Act es the passage of a to such land to the State___--._--- 342 
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ALASKA—Continued | 
“TIDELANDS 


1. Féderal title to land may be lost by erosion, and land which has become - 
: submerged under water is no longer subject to disposition under the _ 


yt © 


Page 


Alaska Native Allotment Act. The fact that an Alaska Native may” 7 


have used, occupied, and filed an application for such land when it 


was dry does not prevent the loss of Federal title to that land by | 


erosion. Neither the Alaska Statehood Act nor the Submerged Lands | 
: Act prevents the passage of title to such land. to the State- a eee oem 


ALASKA NATIVE CLAIMS SETTLEMENT ACT 
ABORIGINAL CLAIMS 


342 


A. The Alaska Native Claims Séltlement he extinguished abotiginal occu- - : - 


pancy claims of Alaska Natives; such claims cannot serve as a bar to — 

a State selection, nor preclude the State from challenging Native | 
allotment applications conflicting with its selection_____ gies shee ‘ 

2. Under the “functional” standard to determine administrative standing — 
set forth in Koniag, Inc. v. Andrus, 580 F. 2d 601. (D.C. Cir. 1978), — 


cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection 


applications even if the land is within a Native village selection area — 
under the Alaska Native Claims Settlement Act. The State has stand- — 


361° 


ing under Departmental regulations to initiate private contests against ~_ 


_ such conflicting Native allotment application nee een eee i 
ADMINISTRATIVE PROCEDURE | . 


Generally 


nae © ANCAB is bound by statements of Secretarial policy contained i in Secre- me 


tarial Orders published in the Federal Register..........----_-_---- 


_- 2, The Board is bound by Secretarial policy and interpretation of law ex-.. 
- pressed in a Solicitor’s Opinion i in which the Secretary of the Interior 


PONCUITOE 222 orn he pet ee a eee 


3. Regulations in 43 CFR 2650. 5-1(b) deal explicitly with chargeability of | 
acreage and implicitly with land title, establishing two categories of 


submerged lands not required to be selected and. charged: those under- 

_ lying navigable waters, and those underlying monnavigable waters of 

| one-half section. or-more-___.__--2.-.- 2-22 +--+ +--+ 
4, Under regulations in 43 CFR 2650.5-1(b), Federal ownership of sib: 


~ merged lands does not require all such lands to be charged against a — 


| Native corporation’s acreage entitlement_--_._.-.-.---.---------- 
~O. The Secretary, and this Board, are bound by duly promulgated eeeipuoue 
‘of the Department: .22 20. 2 2 on th eee cet tae ep senses 


: 6. As. between a published commision applicable to chargeability of ab: | 


merged: land and an unpublished Departmental decision paper appli- 


361 


381 


«381 


381 


cable to the same issue, the Board is bound to follow the regulation. — | 


‘Therefore, regardless of whether the United. States retains ownership 


of the bed of the Colville River, the Bureau of Land Management — 


must, pursuant to 43 CFR 2650.5-1 (b), determine whether the river 
is navigable and, if it is found navigable, must exclude the riverbed 


_ from the acreage to be charged against Kuugpik’s entitlement-~--._--- 


- 309-485 0 - 80 - 6 


381 


BR | INDEX-DIGEST 
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ALASKA NATIVE GLAIMS APPEAL BOARD | 
| Administrative Procedure 
Decisions : or. ee | - | : : a = ge _ ‘Page 


1. The Board is bound by statements of Secretarial policy contained in 
Secretarial wrists pubiebed in the Federal Register - skasseonceeestcen. 21S... 


Appeals 


Generally 


1. ANCAB is hou ‘by sbatapienite of Sactetarial nelieg contained in no denres 
tarial Orders published in the Federal Register.._.__._--2_.----_-_- 4B 
2. A timely appealed Bureau of Land Management. decision does fio con- 
stitute a final Departmental decision as that term is used in 1 sentence os 
, By BOCe 2 OF SOx B029 6 os ey el fe eee AR 
3. The Board is bound by Secretarial palioy and “Ger grotation. of law 
expressed in a Solicitor's s seca in 1 which the Secretary of the Interior ; 
GONCINTOGi56.5.25803 7 es ee a 
4, The Secretary, and this Board, are bound by duly piomuleated regulations 
| of the Department..--_-.-_-._-___ eee 381 
5. As between a published regulation applicable to chargeability of submerged 
land and an unpublished Departmental decision paper applicable to the 
game issue, the Board is bound to follow the regulation. Therefore, re~ _ 
gardless of whether the United States retains ownership of the bed 
of the Colville River, the Bureau of Land Management must, pur-_ 
suant to 43 CFR 2650.5-1(b), determine whether the river is navi- 
gable and, if it is found navigable, must exclude the riverbed from the ~ 
acreage to the charged oo Kuugpik’s entitlement. Wikeiee ea. ae 


381 


~ Jurisdiction. 


1. The effect of the is issuance of a , patent to 5 oubit iguds ee the United States 
even if issued by mistake or inadvertence, is to transfer the legal title 
from the United States and to end. all authority and jurisdiction of the 
‘Department of the Interior over the lands conveyed, ‘The proper forum — 
to further adjudicate the status of such an interest is in @ judicial — 
proceeding and the Board lacks jurisdiction to decide the issue-- --_--- — 397 

2. The effect of the issuance of a patent to public lands by the United States, 
even if issued by mistake or inadvertence, is to. transfer the legal title 

- from the United States and to end all authority and jurisdiction of the 
Department of the Interior over the lands conveyed. The proper 
forum. to further adjudicate the status of such an interest is in a judicial 
proceeding and the Board lacks jurisdiction to decide the issue___._.- 452 

3. Sec. 316 of the Federal Land Policy and Management Act of 1976, 90 
Stat. 2743, 2770, 48 U.S.C. §§ 1701-1782 at 1746 (1976), was not 
‘intended to alter the long-established rule regarding the Department 
of the Interior’s loss of jurisdiction to adjudicate interests in land 

, following the issuance of patent for that land___.____.-_2------_-- 452 
‘4, Neither the Board nor the BLM is the appropriate forum in which to 
adjudicate the validity of third-party interests created by the State of 
PIGSKa 226 pt ab a Se a oe eee 618 | 
és: The Board lacks jurisdiction to adjudicate the validity of. homestead: | , 
entries; the Board, rather, adjudicates the effect of Ba on ‘such © 
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_ Appeals—Continued | a | | : 
Reconsideration — nn ca ne ot. on. , — Page 


1. Where a person ‘Teceived 1 no. notice’ of a detiaion: affecting his en 
entry lease, and where the Secretary has reconsidered and reversed — 
the Board’s ruling on valid existing rights in an appeal from that 
decision, the Board considers these.circumstances extraordinary within — 
| _.the meaning of 48 CFR 4.21(c) and will reconsider its ruling.-.-.:-. 285° 
2. ‘Where an appellant. fails to’ appeal an administrative decision and, after 
15 years, seeks reversal on reconsideration of that decision, and where 
reconsideration would prejudice third-party interests created in the 
interim, the Board will not reconsider such ODPECAl tade aoe wadoetace 664 


Res Judicata, 


1, The Board will not reverse a prior final decision of the Department aaa: 

..- the appellant did not appeal such decision for 15 years, and now seeks 
‘reversal of such decision through a new administrative appeal: The — 
principle of finality of administrative action bars consideration of such 
a new appeal when it involves the same-claim-of land and the same | _ 
issues as were the subject of the peor ee arg ree . 664 


Standing 


1. Where the State of Alaska has not selected lands within the lands in dispute: 
in an appeal,.the State cannot be found to claim a property interest in 
such lands, within the meaning of standing regulations in 43: CER | 
4.902, by reason: of a prior selection.....2.-.------.-------L4----+2- 225 
_ 2. The test of standing.to appeal under 43 CFR 4.902 is iok shether. & person. — | 
_is an “aggrieved party,” but whether a person ‘claims a property 
~ interest in land affected by a determination from which an appeal to 
AN CAG is aulOweds 3.5 eie ae Sea eee ae ele eee 225. 
3. While a “property interest’’ sufficient to confer standing under 43: CFR 
4.902 need not be a vested interest, it may not be completely specu-: 
TEV Che Sr Ses Che 225 
4, Where the State’s “interest” in a particular tract of land is based only on 
the possibility of a decision, at some future time, to select such land 
in preference to other land under the Statehood Act, the State’s “ 
_terest’’ is too speculative to constitute a “property interest’? under 
43 CFR | 0 ER eels et ere AU Ope CST Reeth nee een ee Pa 225 


Summary Dismissal 


1. An issue in an appeal will be dismissed for lack of diligent prosecution a 
when a party fails to respond to an Order of this Board requiring a © 
showing of cause my an issue should not be ane ese na cee). 45 


‘CONVEYANCES - 


Generally . 


1. Valid existing rights held by third eee that lead to: Secciation of title, | 
must be identified in the conveyancing document and the land covered | 
thereby excluded from the conveyance to the selecting Native Soro: = 
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_ Generally—Continued | 
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: 2 Where conditions of exploration and settlement explain the snfveaiianisy an 


or limited nature of actual use of a water body for commercial purposes,. 


“evidence of. private use may be considered to demonstrate suscepti- 
a “pile of commercial use for purposes of determining navigability - ._- 
3. Historic use of a. water body by trappers may be properly considered in 


determining whether a. water body has been used or is susceptible of © 
— 692 


| use as & highway of commerce for purposes of navigability.__..-_._- 
: 4. Where pole boats, tunnel boats, and outboard river boats constituted the 


customary modes of trade and travel on a river and its tributaries, the 


use of these watercraft may be appropriately considered in deter- 


mining whether rivers in the area were used or are @ susceptible of being 


, used as highways of commerce. —_-._---_---__--__-_~-_- eee ee 

5.. While recreational use, of itself, may not suffice to meet the susceptibility 

- test. for purposes. ‘of navigation for title, present use for recreation 
‘purposes may be properly considered, as a corroborating factor, in 

} determining susceptibility for use as a highway of commerce_.___--.- 

_ 6. Physical impediments to navigation, such. as gravel bars, riffles, or occa- 

sional log jams, do not, in. a aaa make a water body nonnavi- 


7. To be navigable, a river must be so situated and ee such length and 
- gapacity as will enable it to accommodate the public generally as a 
means of transportation. -___-_ Nea rites ae same oars etre raat 

8. When the record shows that, historically, ceapoine was the primary reason 
| for trade and travel in an area, and where the water body in question 


was commonly utilized by trappers as a route of trade and travel in 


“boats of the period customarily used to freight supplies, such use will 


' result in a finding that the water body has been used and i is susceptible 


- for use as'a highway of commerce..._.._.------------------------ 


9. The presence of physical impediments on a water body will not result ina. 


- finding of nonnavigability when the record shows that the water body 


has been used and is capable of use as a highway of commerce-.-_-__- . 


10. The legal concept of navigability embraces both public and private 


interests. It is not to be determined by a formula which fits every - 


“type of stream under all circumstances and ait all (ies eee jae 


" Reconveyances 


1. The appellant’s possible rights to 2 reconveyance aiaee 5 140) (1) of 3 
| ANCSA are not decided ie the Board or affected | by this decision . ... = 


| Valid Existing Rights ese 


1. All lands leased prior to ‘Deo: 18, 1971, p estan’ i Bes ates ieaueee 


which are valid on their face must be excluded from oe to 
Native corporations: Savon SNe eh SER MER Oe aeRO NT aT ee 
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~6618 

9: The date upon which parties to an open-to-entry lease Renaowiadire their 
signing of the lease does. not effect the facial validity of the lease .— 
instrument, even though the acknowledgment date is subsequent to 7 
the effective date of ANCSAs ea ceeeucleci eee so. eo emimmee ate 
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7 ALASKA NATIVE czarms SETTLEMENT ACT—Continued She 
- ‘DEFINITIONS: : 


Public Lands 


1. Lands withdrawn. nareiaae to ANOSA are held for the benefit of Indians, : 
_ Aleuts, and Eskimos, and thus are not. “public lands” within the scope __ 
_ of the Federal Land Policy. and. Management Act (FLPMA), 43: U.S.C. 
§§ 1701-1782 (1976). 43 U.S.C. § 1702(e). (cL!) (1 eee eee een ene | 
a2, On reconsideration, the Board vacates its prior holdings that jaar ithe 


741 
Page 


397 | 


drawn under the Alaska Native Claims Settlement Act, 85 Stat: 688, as 
amended, 43 U.S.C. §§ 1601-1628 (1976. and Supp. I 1977), , are lands te stees 
held for the benefit of Indians, Aleuts and Eskimos and thus are not 
“public lands” within the s0ope< of f FLPMA, supra, and that FLPMA a 


~ does not apply to such lands- Pao ee Sec eieecen eee ace e lene =. . 


| _DISENROLLMENT ae “_ Z 
: + Computation of Time for Filing ¢ and Service . 


1. Except as otherwise provided by law, | in Sonputlor any eer of time 


453 


prescribed. for filing and serving a document, the day upon which the _ 


~~ <decision or. document to be appealed from. or answered was served or — 


- the day of any other event after which the designated period of time — | 


begins to run is not to be included, unless it is a Saturday, Sunday, 


| _ Federal legal holiday, or other nonbusiness day, in which event the 


- | ‘period runs until the end of the next day which is not a Saturday, Sun- - 
4 day, Federal Legal see or: rother nonbusiness eHay2 ee ee 


ENROLLMENT 
-Metlakatla Natives L, 


ate No person enrolled in ine Metilakatla Indian ee of the Annette. 
‘Islands Reserve as of ‘Apr. 1, , 1970, shall be eligible for enrollment | 


under the Acti... ee 


217 


217 
2. The appearance — one’s name on the Metlakatla Indian. sorknunity rolls: Se a 


of the Annette Islands Reserve in 1976 in itself is not conclusive of © = 


: ‘membership status. However, that fact. ‘considered in conjunction 


with other evidence indicating active involvement and contact with _ 


the community over the years including the year. 1970 does not con- 


_ stitute continuous absence. from the community______.2.---.--- oe 


333 — 


3. ‘Absent active: involvement and contact and continuous absence of 2 years 
. prior to Apr. 1, 1970, by @ minor ‘born outside the Metlakatla com- 


munity and having never resided therein constitutes forfeiture of 


7 membership in the community, derived solely through a parent mem-- He 
ber of. that community --. ssh Nene a eee Cee te 


LAND SELECTIO NS 
‘State Interests 
Generally 


Tt Inasmuch as the disputed ner free use. Jpormnita. ‘were transferred din 


one State agency, the Division of Lands, to another State agency, the . 
“Depanient of Highways, they. do not constitute third-party | interests . 
Apnea as valid apie oe under § 14@) of ANCBA-- Sees 7 


833 
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ALASKA NATIVE CLAIMS SETTLEMENT AcT—Continued, 
LAND SELECTIONS—Continued 


Third-Party Interests | 7 a 8 ys "Page: . 


1. Inasmuch as the disputed gravel free use permits were transferred from 
one State agency, the Division of Lands, to another State agency, the. 
Department Highways, they: do not constitute ehied verty: | interests a | 
protected | as valid existing a under § seit of. ANCS: |, eee ae ---. - 392. 


Valid Existing Rights | 


. Pursuant to the policy of the. Weraranecte of the intecioe as eat! forth i in 
Secretarial Order 3029 (438. FR. 55287. (1978)), open-to-entry leases 
‘issued prior to the passage of ANCSA must be excluded from lands | 
‘conveyed to village corporations pursuant to the Alaska Native Claims 
Settlement Act of Dec. 18, 1971, 85 Stat. 688; 43 UV. S.C. §§ 1601- 1611. 

| SUD V 1095) 2222 cece eee Bee eee eee Serta 55, 60 

2. Preference rights to purchase set forth in Public: Land Order No.- 1613, a 

_ Apr. 7, 1958, that were outstanding as of the date of the passage of . 
7 ANCSA, are valid existing rights protected by ANCSA_-_-- een ae 189 
3. Valid existing rights held by third parties that lead to. acquisition of title, 

7 must be identified in the conveyancing document and the land covered | 
‘thereby excluded from the conveyance to the selecting Native . 
COTPOTANONS otc g Ge Seu eee bo ee et oeee en ok Soaeeueel es 189 

4. “Valid existing rights” protected by. § 14(g) of ANCSA include both. inter- 
< ests of a temporary or. limited: nature and interests leading to the 
acquisition of title, when such interests were created prior to ANCSA 
and are being perfected or eee pursuant to Brats or Federal | 
11 See a ESR ee REE ONO OM AMA TNL SANE as ETS eR RRO MR Nero: NUmnT RPE oh AEE ree 257 
5. Application by. the State of Araaue for lands under the Federal Airport oo 
_ Act, and compliance with such law leading to the acquisition of title 
, prior to ANCSA, is sufficient to create a valid existing right in the 
* State of Alaska protected by § 14(¢g) of ANCSA_______--_ +e 257 
6. Pursuant to regulations in 48 CFR 2650.2-1(a), interests protected _ 
pursuant to ANCSA which lead to fee title in the State are to be ex- 
cluded from conveyance to a Native corporation_.._..----.-------- — 257 
7. An open-to-entry lease issued under A.S. 38.05.077, including any as-_ 
| sociated right to purchase the leased land granted by State statute, is 
protected as a valid existing right under ANCSA, and the leasehold | 
must be excluded from any conveyance to a Native corporation under _ 
BIN CSAL Gc ops ad eee es eer ewe aos 285, 
.8.- Inasmuch as the disputed gravel free use pentits were transferred from a 
one State agency, the Division of Lands, to another State agency, the — 
Department of Highways, they do not constitute third-party interests 


= 


protected as valid existing rights under § 14(g) of ANCSA___-.--.--- 392 | 
Withdrawals 7 | | an | 
1. Lands withdrawn ciersnant to ANCSA are not subject to § au of FLPMA, | 
45 Wee.C. 81746 (1970). hes a eo eeu. B97 


2. On reconsideration, the Board vacates its prior holdings that lands with- 
_ drawn under the Alaska Native Claims Settlement Act, 85 Stat. 688, 
as amended, 43 U.S.C. §§ 1601-1628. (1976 and Supp. I 1977), are lands | 
held for the benefit of Indians, Aleuts and Eskimos and thus are not 
_ “publie lands’’ within the scope of FLPMA, supra, and that FLPMA 
: sony) not apply to such lands. sega Sexe ener etiam ee tae eee 453 


_INDEX-DIGE ST 


ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 


RENUNCIATION OF ENROLLMENT IN METLAKATLA INDIAN COMMUNITY . | 
1, The. right. of fonune non or Bogue als is 3 the natural: ene erent ee 


. of the individual. - SN chee Si sae ci ee eee te = 


743 


‘Page 


ae 


2: Any member of any: Indian. tribe is’ at full liberty o terminate his tribal wee 


relationship whenever he so chooses, although it has been said that such - 
termination will not be inferred “from Hen and trifling circumstances. a 


_ APPEALS 


(See also Cuntiases, Grazing Permits and Licenses, Indian. Probate, Indian 


Tribes, Rules of Practice.) — 


7 A Where there.is a conflict petweeh an application be the State of Alaska to | 
select land under the Alaska. Mental Health Enabling Act and an 


' Sapplication by an Alaska Native for ‘allotment under the Act of 


= ‘May. 17, 1906, and it appears to the Bureau. of Land Management. that 


-.the Native applicant has met the requirements for patent, upon notice 
of this determination the State,: if dissatisfied, has an election of 


remedies. It-may initiate private contest proceedings to prove lack of | 


qualification on the part of the Native, or it-may appeal the determina- 


tion to the Board of Land Appeals. If, on appeal, the Board concludes | 


that the Native’s application is deficient, it- will order the institution 


217° 


of Government contest proceedings. If, however, the Board affirms — 


the finding that the requirements of patent have een! met, the State. 


will have no further administrative recourse. Where the State had not, 


prior to its appeal, been afforded notice of the election, it should be 7 


: afforded an. ‘opportunity to make such. election _ Beste ieee ea GS : 


BUREAU OF INDIAN AFFAIRS 
(See also Indian Probate. a 
GENERALLY 


1; ‘Title I of. the Highway Beautification Act, 79 Stat. 1028, which applies | 
to all “public lands or reservations of the United States,” does not 
~~ 680 


apply to. Indian reservations. pre ee eet Bt et saa, 


442 


2. California’s Outdoor Advertising Act,. capieneatiie fie Highway Beauti- a 


fication Act, 79 Stat. 1028, may not be apne? to non-Indian lessees. 


on the Morongo Indian Reservation... - .-..4--..---.---------~-- 
3. The Department’s policy established in 1965 of requiring jesaeee of Indian 


lands in California to comply with. State standards regulating land use 


~ and. development can be achieved without subjecting developing tribal 


governments to the full enforcement powers of the State, viz., through 


adding appropriate State standards to the provisions of any lease. -__ 


BUREAU OF LAND MANAGEMENT 


1. ‘Established and longstanding Departmental policy relating to the admin-- 
istration of the simultaneous oil and gas leasing system, premised upon | 


regulatory interpretation, is binding on all employees of the Bureau of 
pane Management, until BucD: time as it i is properly CH BUE Osea 


680 


680 | 
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‘BUREAU OF RECLAMATION: 
ENVIRONMENT ee te Sree a 2% oo | - - ‘Pige © 
1. The entrant for a partite under sec. 404 of the Federal Water Pollu- — | 
tion Control Act applies to the Bureau of Reclamation to the same 
extent as any other person, and with certain exceptions the Bureau. | 
' must obtain a permit from the Corps of Engineers prior to any dis- 
- charge of dredged or fill material into the navigable waters. .--.-.-- 400 
2. Activities “affirmatively authorized by Congress,” which are excepted | 
from sec. 10 of the Rivers and Harbors Act of 1899, are not excepted 
from sec. 404 of the Federal Water Pollution Control Act. Notwith- 
standing the exception of a discharge of dredged or fill material under ~ 
-gec. 10 of the Rivers and Harbors Act, campuante with sec. 404 is 
 TOGUMCK occ Soe tecoc en eceue uate wus Gum ce Stee becuse See 400 
3. A ae under sec. 404 of the Federal Water Pollution Control Act is ‘ 
| required for the discharge of dredged or fill material whenever: (a) 
the “discharge” constitutes any addition of any pollutant to-navigable - 
waters from any discernible, confined and discrete conveyance, in- 
cluding the placement of. fill and the building of any. structure or, 
impoundment; and (b) the “dredged material” is dredged spoil that 
is excavated or dredged from the waters of the United: States; or (c) _ 
the ‘fill material” includes any material used for the primary purpose 
of replacing an aquatic area with dry land or of changing the bottom 
elevation of a water body, including. any structure which requires 
- yock, sand, dirt or other. material for its construction; and (d) the 
discharge is made into “waters of the United States,”. which extend 
beyond those waters. meeting the traditional tests of navigability to 
those encompassed by the broadest possible constitutional nterpre: ; 
°o) MAWON eee r ea cath ae bao ese sella eto Sean ee eee oes 400 
-4, To secure the evan under sec. 404(0) of the Federal Water Pollution 
| Control Act for projects described in an environmental statement, — 
compliance with seven specific conditions is required. ‘The exemption — 
does not. apply to the maintenance of existing Federal projects, but _ 
~ only to new construction. ‘While the exemption provides an alternative 
procedure to achieve compliance with sec. 404 of the Act for a limited 
category of Federal projects under very specific ‘conditions, it does 
not lessen the substantive requirements that apply to the discharge 
: of dredged or fill material........_.-___-.---_++-.-=------------- 400 
5. To secure the exemption under sec. 404 ® (1) of the Federal Water. Pollu- 
tion Control: Act for the maintenance of currently serviceable struc- 
. tures, compliance with four specific conditions is required. The exemp- 
tion does not apply to the discharge of dredged material incident to 
maintenance dredging, or to new construction.-.--.---------------- 401 


EXCESS LANDS 


1. Sec. 46 of the Omnibus maguseinent Act of 1926, 43 U.S.C; § 423e (1976), 
requires the Secretary of the Interior to control and approve the pur- 
chase price of both initial sales of excess land, and resales of this for- 
merly excess land until one-half the construction charges allocated to 
such land has been paid, in order for the land to continue to be eligible 
fOr DFOlOCh WatOfecscecee hee let Sessa sce cedbeeeneee=ssss 306 
2. In approving the sale price of formerly excess land until one-half the con- 
struction charges allocated to such land has been paid, the Secretary 
of the Interior is required to use the same standard used for approving | 
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BUREAU OF RECLAMATION—Continued 
EXCESS LANDS—Continued. 


TAB 


. , | : "Page ? 
: the sa le price of the initial rar of excess land; that i is, the sale price _ 
must be fixed by the Secretary on the basis of the actual bona fide 


_ value of the land on the date of appraisal without reference to the — ; 


value added by the project. The price approval requirement will not | 
_.. apply to formerly excess lands which were acquired, with Secretarial — 
_approval, from excess into non-excess. status prior to May 18, 1979, 

- the date of this opinion 


en ha ak sh een es Se a as elie ee ee 


_ CLASSIFICATION AND MULTIPLE USE ACT OF 1964 
1, Classification of lands. under the Classification and Multiple Use Act of 


1964, 43 U.S.C. § 1411 et seq. oat Le > does not create. reserved water 


COAL LEASES AND PERMITS 
APPLICATIONS 


. ea The BLM. should, presume the validity © ae mining » caine or. the dovelape | 
- ment of mineral. leases disclosed by abstracts submitted by the.pref- 


307 


557 


erence right. lease applicant, and allow the applicant to-pursue the © : 
s remedy of private contests or, failing that, issue a notice of intent to 


“LEASES” 


reject the lease application where claims or development are shown, , 
and allow the preference right lease applicant the opportunity to show, 
on. the record, the invalidity. of the ae: or lack of HeveLOPMORY or 


_ ‘The ere may, in corpuine the fair market. value of coal to be 


leased’ competitively under privately owned. surface, assume a limited | 
tes surface owner consent cost, based on: losses and costs to the surface | 
‘estate and operation and similar evaluations, regardless of the actual 
_ price paid or the amount which a, surface owner r could otherwise-de- 
mand for consent__.------2-1- sate Saipate Nace he RAN eRe as ek en a ia 


2. “Assumption of a limited surface owner consent cost to be. used i in wlae of 


actual cost in- the computation of fair market value of coal to be as 
leased: competitively is necessary to ensure receipt of fair market 


value by the public as required by 30 U.S.C. § 201(a) (1976)-------- 


| 3. In the exercise of his discretion to lease under the Mineral Leasing Act, 


the Secretary has authority to. decline to issue a coal lease where 
surface owner consent costs prevent the public from Teale a, fair 


_ return on the value of the coal... ----------2---- ‘sie Siaieeeriasiie Sas. 


PERMITS” = 


- Generally. 


1A prospecting permit wahiot emipaned land. which i is ; not ““nclaimed’? ant 


“undeveloped”’ is a nullity and void as a conveyance of any interest in 


_ that land. Land in a mining claim remains “unclaimed” -land for the 


‘purposes of M-36893 so long as the claim is not validated by discovery ; 


of a valuable locatable mineral deposit at the date of permit issuance. 


627 


28 


| 28. 


28 


Surface disturbing mineral activities, associated with delineation of a 


mineral ore body which could reasonably be expected to disclose 


knowledge of an area’s coal potential constitute. development. The  __ | 
_ bona fide. purchaser provisions of sec. 27(h) (2) of the Mineral Leasing 


Act do not apply to permits which embrace land that is claimed or 
3 a aa eats ee eesesessses Sods seasese 


627 
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ROYALTIES © | ie | a an Page 
1. In determining the amount of royalty due to the United States under a 
Federal coal lease, it is proper for U.S. Geological Survey to include 
the amount. of the reclamation fee imposed by the Surface Mining 
Control and Reclamation Act of 1977 as part of the gross value of 
production where the selling price received at ae point of pment to 
market is increased by that amount.-__.._--~_._-.--L---_---_-_oLLe 472 


COLOR OR CLAIM OF TITLE 


GENERALLY 7 7 Ben x 28h 
1. To satisfy the requirements of a class 1 claim.under the Color of Title Act, 
‘valuable improvements’ must exist on the land at the time the 
application is filed, or it must be shown that the land has been reduced 
to cultivation. If land was once cultivated, but is not cultivated at the 
time the application was filed and has not been cultivated for 10 years: 
previously, the cultivation soaremenh: of the Act has not been 
EE) 11s acne CD I Aa de aOR en RE Res) err ee 82 
2. The burden of proving a Valid color of title claim i is on the ‘oimants - Where , 
_ it cannot be said from the evidence presented that. the grantors and. 
grantees in the claimant’s chain of title acquired a parcel of land with 
the bona fide belief that the parcel included all. the land. claimed, une A 
color of title application must oe denied. pe ee ee ee ee AZ 
‘CULTIVATION | a oe os 
di. To satisfy the requirements of a class 1 claim under the Color of Title Act, 
‘valuable improvements” must exist on the land at the time the ap-- 
, ‘plication i is filed, or it must be shown that the land has been reduced to. ~ 
cultivation. If land was once cultivated,. but is not cultivated at the | 
time the application was filed and has not been cultivated for 10-years 
previously, the cultivation requirement _ of the Act has not been — 
. - Satisfied - ..._. Serene Cee ome ieee she eee: 
: DESORIPTION OF LAND - | oe ‘ a eee 


1. While the esperal rule is that a ‘pigs of title claim aus be based on a 
deed or other written instrument which. on its face purports to convey 
_ the land sought; extrinsic evidence may be used to make definite the | 
description in a deed which contains a latent ambiguity... _- 22 

2. Where extrinsic evidence does not adequately show that. predecessors in 
a color of title claimant’s chain of title, whose holdings must be tacked © 
on to establish the requisite 20 years holding for a class 1 claim, 
could have a bona fide basis for believing that land described as lot 5, 
shown on the official Government plat on one side of a river, included 
Jand on the opposite side of the river, there oe not. be a good faith 


holding under color of title._.-__.-.--- sooseeueelul sess rsa Sw 


22 


22 


GOOD FAITH 


zs Where extrinsic evidence ia not saaaatly show that predecessors in 
a color of title claimant’s chain of title, whose holdings must be tacked 
on to establish the requisite 20 years holding for a class 1 claim, 
could have a bona fide basis for believing that land described as lot 5, 
_ shown on the official Government plat on one side of a river, included 
- land on the opposite side of the ny there could not be a good faith 


- holding under color of fulésévectes Jane Pa eee sea eaa ee ee 
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COLOR OR CLAIM. OF TITLE—Continued | | | - | 
IMPROVEMENTS | . @ | rs Page. 


1. To satisfy the requirements of a class 1 claim under the Color of Title Act, 

_ “valuable improvements” must exist on the land at the time the 
application i is filed, or it must be shown that the land has been reduced — 

_ to cultivation. If land was once cultivated, but is not cultivated at 

the time the application was filed and has not been cultivated for 10 

years previously, the cultivation requirement of the Act has not been 
satisfied -_-_--_- bier sicones eS ee a eee ee eas ete 22 


CONSTITUTIONAL LAW 


GENERALLY 


1. Under the Property Ginuse Cente: has the power 6. sontrol the Ais: | 
- position and: use of water on, under, or appurtenant to original public 
domain lands, and it is not lightly ao that this power has been 
MOREE CISOC ata). oil tien ote 8 hans ce eerie, fc bien Te ene eae aes 553 
2. Federal control over the disposition and use of water. in, on, under or 
* appurtenant to Federal land ultimately rests on the Supremacy 
Clause, which permits the Federal. Government to exercise its con- 
stitutional prerogatives without regard to State JAW ett se bbs ents 553 


CONTESTS AND PROTESTS - 
(See also Rules of Practice.) 


GENERALLY 


Le Where the Bureau of Land Management determines that an Alaska Native 
allotment application should be rejected because the land was not used 
_and occupied by the applicant, the BLM shall issue a contest complaint 
pursuant to 43 CFR 4.451 et seg. Upon receiving a timely answer to the 
complaint, which answer raises a disputed issue of material fact, the 
Bureau will forward the case file to the Hearings Division, Office of. 
. Hearings and Appeals, Department of the Interior, for assignment 
of an administrative law Judge, who will proceed to schedule a hearing, 
at. which the applicant may produce evidence to establish entitlement 
to nis ‘allotment. 24.o8 os eae Se ele eee eas Bea SAE 
2. Where the Bureau of Land Management (BLM) determines that an Alaska 
Native allotment application should be rejected in part because the 
Native did not use all of the land applied for, the BLM shall initiate a 
- contest proceeding pursuant to 43 CFR 4. 451 Ob BCG se eee 342 
3. Where there is a conflict between an application by the State of Alaska to 
select land under the Alaska Mental Health Enabling Act and an 
application by an Alaska Native for allotment under the Act of 
May 17, 1906, and it appears to the Bureau of Land Management that — 
the Native applicant has met the requirements for patent, upon notice 
of this determination the State, if dissatisfied, has an election of rem- 
edies. It may initiate private contest proceedings | to prove lack of 
qualification on the part of the Native, or iv may appeal the determina- 
tion to the Board of Land Appeals. If, on appeal, the Board concludes 
that the Native’s application is deficient, it will order the institution 
of Government. contest proceedings. If, however, the Board affirms 
. the finding that the requirements of patent have been met, the State 
will have no f urther administrative recourse. Where the State had not, 
_ prior to its appeal, been afforded notice of the election, it should be... 
afforded an opportunity to make such election. Se ee Seen es. «eh: 


48 
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CONTRACTS 
(See also Rules of Practice d 


: GENERALLY 
1. “Interest in an oil and gas ienae: or offer.’ . a an oil and gas lease offeror in an 


oral agreement gives. another person ‘‘a claim or any prospective or 
future claim to an advantage or benefit from a lease,’’ there would be an 
interest in the lease or lease offer which must be disclosed under 43 
CFR 3102.7. That an offeror might raise a technical legal defense 
against enforcement of such an agreement in a court does not militate 
against there being a claim or avoid the consequence of the disclosure 
regulation or 43 CFR ell2, o-2 Prommuune multiple filing in drawing 
PPO COTO 58a ey rl el hr a Bath tg 


iittevest in an oil and gas lease or offer.’ Where affidavits submitted on 


appeal by an oil and gas lease offeror disclose that prior to the filing of 
an oil and gas lease offer the offeror orally agreed to give the person 


- filing the offer for him either the opportunity to refuse to purchase the 
lease under terms and conditions that a third party would make (right 
_ of first refusal), or the opportunity to make‘the first offer before any — 
_ other offer would be accepted (first right to buy), the offeror has given 
the person an interest in the offer as defined in the regulations to. 
include a prospective. claim to an advantage or benefit from a lease- ae 


= CONSTRUCTION AND OPERATION | 


Generally. 


a When the Government could not require delivery of a refrigerated storage 
unit within the original delivery schedule because the building in 
which the unit was to be installed was nor finished and. the Govern- 
ment thereafter continued to negotiate changes in specifications and 


-. delivery dates with the contractor, the Board held that the Govern- 


a ment had waived the original delivery schedule and that the Govern- 
“ment did not regain the right to terminate the contract for default 
since there was no mutual agreement on a new delivery date and the © 


Government’s unilateral attempt to reestablish a specific contractual 


_- delivery date was unreasonable as not being within the performance 
- capabilities of the Goniracver: at the time the notice was given __.--_- 


_ Actions of.- Parties 


_ 1. Where imponderables “alee it difficult to arrive at an accurate measure- 


_ ment of the amount of concrete placed under water, the Board finds 


that the amount represented by “‘paid for’’ concrete minus the amount 
of concrete admittedly wasted is the preferred method for determining 
the amount to which the contractor is sontatled for the concrete so 


2. Where a contractor voluntarily signs directives specifying the payments 


to be made for the additional work ordered without taking any excep- 


tion thereto, the unqualified acceptance of the directives involved is 
found to be binding. upon the contractor to the extent of the direct — 


costs entailed in performance of the additional work. _.___--.------ 


3. Where the Government has accepted a bid conditioned upon fie: con- 


tractor not being prejudiced by changes resulting from energy related 


shortages and the parties agree in a change order to an increase in price | 
for Asphaltic materials, the noete finds the agreement as not con- 


Page | 
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 CONTRACTS—Continued a _ 
CONST EUeTTeN AND OFERATION—Continued 
Actions of Parties—Continued. Sha | RS OP AE ae oe oe pee 
stitute an. accord. and satisfaction precluding. farther: price. increases a 
where the: evidence shows there was no meeting of the minds.and this _ 
was evident to the connecting ¢ officer pao to execution of the change , 
TOOT et se ly Ee el one 182 
4. ‘Under a CPFF conraee requiring ° the somipleton, of ¢ a report with on-going ; | 
oO monthly Government review of. completed. portions by asmall number — 
. of reviewers, the withholding. of such. review until a. postcontract a 
' period and a significant expansion of the number of reviewers is found 
. -to constitute a change not subject to the specified: cost. ceiling, In the © 
_. circumstances presented,. the knowledge that. the project office had 
greatly expanded. the work of incorporating reviewers’ comments into eee 
, the contract report. was imputed:to the contracting officer._...--_.-. . 478 . 
5. Where the prep onderance of the evidence shows that substantial increased pe 
costs were incurred by a highway construction contractor, primarily. 
because Government inspection personnel either failed to calibrate or 
improperly calibrated the density testing machine. used to determine 
compaction compliance, and it is determined that the contractor is 
entitled to-an equitable adjustment, the Board will adopt the amount 
for quantum reached by the parties at a negotiated settlement, when 
dissatisfied with both the Government audit and the quantum com- 
putation of the contractor, but satisfied that the negotiations were 
made in good faith, at:arm’s length, and by individuals thoroughly 
familiar with the details of the contract and its performance_-.___-.-. 493 


Allowable Costs: 


1. Under a CPFF contract requiring the femmplcticn, of a report with on- 
going monthly Government review of completed portions by a small 
number of reviewers, the withholding of such review until a postcon- 
tract period and a significant expansion of the number of reviewers is 
found to constitute a change not subject to the specified cost ceiling. 
In the circumstances presented, the knowledge that the project. office 
had greatly expanded the work of incorporating reviewers’ comments =o 
into the contract report was imputed to the contracting officer...._-.. 478 


Changed Conditions (Differing Site Conditions) 


1. Where a clearing contractor claims entitlement to an écuitablé adjustment | 
_. based on the standard Differing Site Conditions clause of the contract, : 
and the evidence shows that the principal causes of any increased |- 
costs which may have been incurred were heavy rains and failure of 
the contractor to make a reasonable prebid investigation of the site - 
or examination. of specifications, and no evidence of fault on the part 
of the Government is presented, the Board holds that the contractor - 
has not sustained its burden of proof for entitlement. to an equitable 
e adjustment, and. the appeal will be denied_ ss eae Ke ye coe te a aia pea 527 


sChaaieéa and Extras: 


-. 1. Where the | Board finds that the Goutccie Officer’ s Representative | 
required the contractor to expend more effort in field surveys and data 
collection than required by the contract. documents, a constructive ae 
change will be found to have oceurred..-.—- =. Se cae eee eagaek 349 


750 ze 
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- CONTRACTS—Continued 
CONSTRUCTION AND OPERATION—Continued - 


_ Changes and Extras—Continued 


2. Under a CPFF contract requiring the omnedse of a sors with on-going 


monthly Government review of completed portions. by a.small number 


‘of reviewers, the withholding of such review until a postcontract period 


and a significant expansion of the number of reviewers is found to con- 


_ stitute a change not subject to the specified cost ceiling. In the cireum- 
' stances presented, the knowledge that the project office had greatly 
expanded the work of incorporating reviewers’ comments into ynee con- 
_ tract report was imputed to the contracting efficer_.--. - 
3. Where the preponderance of the evidence shows that. mabstantial increased 
costs were incurred by a highway construction: contractor, primarily — 
because Government inspection. personnel either failed to. calibtate or. 
| improperly calibrated the density testing. machine. used to determine 
' compaction. compliance, and it is determined that the contractor is. 
entitled to an equitable adjustment, the Board will adopt the amount. 


for quantum reached by the parties at a negotiated settlement, when 
dissatisfied with both the Government audit and the quantum com- 
putation of the contractor, but satisfied that the negotiations were 
made in good faith, at. arm’s length, and by individuals uhorousny 


‘familiar with the details of the contract and its performance: -______ 


4. Where the Government doés not issue a written change order and does 


not give a verbal order which is interpreted by the contractor. as a 


change, no contract change has occurred and the contractor may sub- 
mit materials conforming to the ‘original specifications. The Govern-. 
ment’s mere exercise of its option to accept nonconforming goods does | 
- not in and of itself constitute a contract change- Ore ee wile Hite 


Drawings and Specifications 


1. Where the evidence clearly establishes that the @aceearien: spetifientions 


were defective in a number of respects but fails to show that many of 
the costs claimed are attributable to actions of the Government, the 
Board—noting that it is impossible to determine the amount to which 
the contractor is entitled with mathematical exactness—finds that 
the “jury verdict”? method of determining the amount of the equitable 
adjustment is the most appropriate method in the circumstances 
presented by the instant gEpees Sie eae eins Saas oat oe asois 


Duty to Inquire 


1, Where a clearing soneracien claims entitlement to an equitable adpastinent | 
. -based on the standard Differing Site Conditions clause of the contract, 

| and the evidence shows that the principal causes of any increased 

_ costs which may have been incurred were heavy rains and failure of 

- the contractor to make a reasonable prebid investigation of the site 


or examination of specifications, and no. evidence of fault on the part 


of the Government is presented, the Board holds that. the contractor | 
has not sustained its burden of proof for entitlement to an equitable 
adjustment, and the appeal | will be denied - bates M ON ae hn eee ete 
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513 
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con TRACTS—Continued 
CONSTRUCTION AND OPERATION—Continued | 


General Rules of Construction : | © Aes cid 


At When the contractor offers materials. which the contracting. officer dis- 
covers are not in total. compliance with the specifications, the con- 
tracting officer may accept the material. if he finds it to be in the best | 

interests of the Government. That acceptance, however, is not final — 
and conclusive if based on, OF induced by, a. misrepresentation of a - 
material fact.—--.=-.- SEE ETS A EE Pe ie ot sialie es: alot 


Tab or Laws 


1. When a contractor failed to furnish the number of laborers required ‘indes 
_.. @- service contract. and failed to cure such deficiency after a notice 
to show cause why the contract should not be terminated for default, 
the Board held that termination for default was proper and further. 
held that the Government should continue to withhold earnings under — 
the contract to satisfy first the wage claims by unpaid employees. . 
of.the contractor as determined by the Department of. Labor. pursuant i. 
_. to the Service Contract Act of 1965 and soon to SenELY, any. claim 
for excess 3 costs by the contracting agency Sb copes awe ee een eae — 469 — 


Payments 


aL Where imponderables make it difficult to arrive at an accurate 1 measure- 
ment of the amount of concrete placed under water, the Board finds 
_ that the amount represented by “paid for’ concrete minus the amount 
of concrete admittedly wasted is the preferred method for determining 7 
. the amount to which the contractor is entitled for the concrete so — | 
_ placed___--. Bee eee sepia peo eine piceceetesteaze, “G5 


| Waiver and Estoppel 


1. When the Government could not require delivery of a refrigerated storage _ 

3 unit. within the original delivery schedule because the building in which — 
the unit was to be installed was not finished and the Government there- 
after continued to negotiate changes in specifications and delivery 
dates with the contractor, the Board held that the Government had — 
waived the original delivery schedule and that the Goverment did not _ 
regain the right to terminate the contract for default since there was 
no mutual agreement_on a new delivery date and the Government’s 

unilateral attempt to reestablish a specific contractual delivery date 

was unreasonable as not being within the performance capabilities of | 
the contractor at the time the notice was given.-.-----.----------- 508 


CONTRACT DISPUTES ACT OF 1978 


Interest 


EY Where a contractor’s claim is not pending before the contracting officer on 
| the effective date, Mar. 1, 1979, of the Contract Disputes Act of 1978, 
the contractor is ineligible, under sec. 16 thereof, to elect to proceed 
under the Act. Therefore, an appeal to the Board, involving a claim 
upon which the final decision of the contracting officer was issued 
prior to Mar. 1, 1979, and seeking relief pursuant to sec. 12 of the 
Act, will be dismissed for lack of jurisdiction___-_.--~------------- 508 | 
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CONTRACTS—Continued 
CONTRACT DISPUTES AcT OF eet 


Jurisdiction 


Al. Where a pontoler 8 claim. is not perdi before ‘the contracting officer 


on the effective date, Mar. 1, 1979, of the Contract Disputes Act of .. 
1978, the contractor is ineligible, under sec. 16 thereof, to elect to. 
‘proceed under the. Act. Therefore, an appeal to the Board, involving 
a claim upon which the final decision of the contracting officer was 
issued prior to Mar. 1, 1979, and seeking relief pursuant ‘ sec. 12 of - 
the Act, will be dismissed for lack of jurisdiction. __._.__..--_-_--- | 
2. A contractor may not proceed under the provisions of the Contract. 
- Disputes Act of 1978 where the appeal is from a final decision of the - 


contracting officer rendered and received by the appellant prior to _ 
— §20-— 


the effective date or the Ee Se Moe haeee a eee re re 


DISPUTES AND REMEDIES 


Burden of Proof oad, 4 | 
‘1. a appellant. will be held to have failed to sustain its burden of proof 


Page | 


508 


and the appeal will be denied where appellant’s case. is submitted on 


the record without a hearing and the record consists only of claim 


_ letters and pleadings alleging that the contracting officer’s findings of | 
fact and decision are erroneous in certain respects. Disputed allega-— 
_ tions do. not constitute evidence and cannot be nove ied as oe of: 


2. Where a clearing contractor claims entitlement to an equitable adjustment 


based on the standard Differing Site Conditions clause of the contract, 
and the evidence shows that the principal causes of any increased costs 


which may have been incurred were heavy rains and failure of the con- ~ 
tractor to make a reasonable prebid investigation of the site or exami- 
nation of specifications, and no evidence of fault on the part of the . 
Government is presented, the Board holds that the contractor has 
not sustained its burden of proof for entitlement to an equitable ad- 
justment, and the appeal will be denied - eee pie ea in en Bake 


Damasec . 


Liquidated Damages 


1. Where the evidence shows no mestiie of the nines between a, sompleting | 
surety and the Government on the matter of the surety’ s liability for — 


. liquidated damages, the Government does not waive the right to assess 


ATS 


527 


liquidated damages under a novation theory merely by allowing the — 


| surety, otherwise liable for liquidated damages under the contract, to 
complete Periormance of the contract terminated for default______-- 


Wweasevenient 


iF Where imponderables make it difficult to arrive at an accurate measure~ | 
- ment of the amount of concrete placed under water, the Board finds 
that the amount represented by “paid for” concrete minus the amount 
of concrete admittedly wasted is the preferred method for determining 
the amount to ye ‘the contractor is entitled for the concrete SO. 


206 
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- CONTRACTS—Continued 
DISPUTES AND REMEDIES—Continued 


_ Equitable Adjustments an = , 4 “age : Bins 


1. Where imponderables make: it difficult to arrive ve an secinite measure- 
ment of the amount of concrete placed under water, the Board finds — 
that the amount represented by “paid for’’ concrete minus the amount __ 
of concrete admittedly wasted is the preferred method for determining - 
the amount to which the: contractor is ue’ for the iCONGTE I: SO 
PBC aes 8 tS ed a cee eee ee oe 65. 
2. Where the evidence clearly establishes that ‘the Government spesitieations ee 
were defective in a number of respects but fails to show that many of 
the costs claimed are attributable to actions of the Government, the _ 
: -Board——noting. that it is impossible to determine the. amount to which af 3 
- ‘the contractor is entitled with mathematical exactness—finds that the - 
— “jury verdict” method of determining | the amount of the equitable ad- 
justment is the most appropriate method in| we circumstances pre~ oe 
- ~ sented by the instant appeal___.-.--.--+--- 4-25 -oe 25-2 eee «G5 
.. Be When arguments advanced in a motion for reconsideration convince ‘the 
Board that the formula used in determining an equitable adjustment 
was not the most accurate method but where neither party submits a 
better method, the Board will vacate its. original finding regarding the 
| equitable ady ustment and make a recomputation based on the eyigente = 
. OE TOC ON CS age eat tal eats oe ta eat Ee _ 125 
A, "Where the evidence sanporte 6 entitlement. of a eontractor to an squitable: ag SO 
adjustment. resulting from a constructive change, but fails to establish 
that all the claimed extra costs were incurred as a direct result of. the — 
’ eonstructive change, the Board will employ the jury verdict approach | 
in order to determine t the appropriate amount. to be awarded to the . 
3 SOOMUIACLOR Scat ec ee Clas oe ee .. 849 
5. Where the preponderance of the aviderias shows that substantial increased 
costs were incurred by a highway construction contractor, primarily 
_. because Government inspection personnel either failed to calibrate or 
improperly calibrated the density testing machine: used to determine — 
' compaction | compliance, and it is determined that the contractor is _ 
entitled to an equitable adjustment, the Board will adopt the amount 
- for quantum reached by the parties at a. negotiated settlement, when" 
_ dissatisfied with both the Government audit and the quantum compu- 
_ tation of the contractor, but satisfied that the negotiations were made 
in good. faith, at arm’s length, and. by individuals thoroughly familiar 
with the details of the contract and its performance... -- Seana eee — 4930 
6. Where a clearing contractor claims entitlement to an equitable adj ustment : 
| based on the standard Differing Site Conditions clause of the contract, 
~ and the evidence shows that the principal causes of any increased costs _ 
which may have been incurred were heavy rains and failure of the con- 
tractor to make a reasonable prebid investigation of the site or exami- — 
nation of specifications, and no evidence of fault on the part of the 
Government is presented, the Board holds that the contractor has not. 
‘sustained its burden of proof for entitlement to an equitable adjust ae 
ment, and the appeal will be cone: wearer ees stati pec eeeeeesos. “Oli 
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 CONTRACTS—Continued 
DISPUTES AND REMEDIES—Continued 
Jurisdiction . : a tT page 
1, A claim by a concessioner under a National Park Service Contract is dis- | 
- missed-as beyond the purview of the Board’s jurisdiction where the 
- contract contains no disputes: clause and by. its express terms the 
_. » Contract Disputes Act of 1978 is not applicable to the claim asserted___ 197 
.2. The award of a contract to a statutorily debarred bidder was properly — 
canceled upon discovery of the debarred status and there ‘being no- 
- valid contract between the are the Board. is without Jurisdiction 
to consider an appeal. - =... _.2.....-3..22--. 2-224 .ii------ 329 — 
_ 3. Acontractor may not proceed under: the provisions of the Gonicast Disputes | 
Act of 1978 where the appeal is from.a final decision of the contracting _ 
officer rendered and Teceived sa the pes a prior. to the ‘effective 
date of the Act...---2. LRU SER AERC mga ctauawast —pe0- 


Termination for Default 


Generally 


1. Where the evidence shows no teeing of the minds between a completing 
surety and the Government on the matter of the surety’s liability for 
liquidated damages, the Government does not. waive the right to assess 
liquidated damages under a novation theory merely. by allowing the 
surety, otherwise liable for liquidated damages under the contract, to 
complete performance of the contract terminated for default. ie dele ects aes 206 

2. When a contractor failed to furnish the number of laborers required under 
a service contract and failed to cure such deficiency. after a notice to 

; show cause why the contract should not be terminated for’ default, the 
Board held that termination for default was proper and further held 
that the Government should continue to withhold earnings under the 
contract to satisfy first the wage claims by unpaid employees of the 
contractor as determined by the Department of Labor pursuant to 
_ the Service Contract Act of 1965 and secondly. to satisfy any claim for 
“excess costs by the contracting BSONCY oie eso eet eee 469 
8, When the Government could not require delivery of a . refrigerated storage | 
_ unit within the original delivery schedule because the building in which © 
~ the unit was to be installed was not finished and the Government there- 
after continued to negotiate changes in specifications and delivery 
___ dates with the contractor, the Board held that the Government had 
waived the original delivery schedule. and that the Government did 
not regain the right to terminate the contract for default since there 
was no mutual agreement on a new delivery date and the Government’s 
unilateral attempt to reestablish a specific contractual delivery date 
was unreasonable as not being within the performance capabilities of 
a the contractor at the time the notice was given__-. egies. § “BOE 


FORMATION AND VALIDITY. 


Authority to Make 


1. Where an award is made to a firm while’ one of the partners is. under 

debarment for violation of a labor statute due to administrative over- 

sight, the contracting officer is without authority to make a valid 
award, and the purported contract is void ab initio-.._-____----._--. 329 


INDEX-DIGEST = | 755 
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| FORMATION AND VALIDITY—Contiaued 7 a Be Oe, a 
ae Where the contractor’ s bia is a nosepted during & an exiantion of the bid 
acceptance period conditioned upon the contractor not being preju-. 
- diced by changes resulting from energy: related shortages, the Board: 
finds. that the contractor’s conditional acceptance of a change order . 
increasing prices for. asphaltic materials to a certain date continued 


. _ the bid qualification in. effect and. does not. preclude recovery of as-. 
phaltic Brloe increases ‘thereafter-..--——--—- penene ACS eae See 182° 


Legality — 


1. Where an award i is made to a firm while one ee the parties is eundee dobar 7 
‘ment for violation of a labor statute due to administrative oversight, —— 
the contracting officer is without authority to make a. valid award, 
- and. the purported contract i is void ab [1.1 15 see ee cra 329. 


"PERFORMANCE OR DEFAULT 
Acceptance: of Performance a 


1. When the contractor offers materials which the contracting officer dis- , 
“govers are not in total compliance with the specifications, the con- - 
_ tracting officer may accept the material if he finds it to bei in the best © 
interests of the Government. That acceptance, however, :is not final - 
and conclusive if based oy or induced by, a misrepresentation of. a 
| - material fact_._.____ et Se Be ae ee eee — -§13. 
2. Where the Government does not issue a written change order and does fee 
‘not give a verbal order which is interpreted: by the contractor as a | 
change, no contract change has occurred and the contractor may 
- submit materials conforming to the original specifications. The Gov- 
-ernment’s mere exercise of its option to accept nonconforming goods 7 
does. not i in and of. itself Cone SLE a contract: BNE Ea Sasser — 6618 


Inspection 


1. When the Contractor offers iiaterials which the Ronteacti efieer: dis- 
-- covers are not in total compliance with the specifications, the con- | 

_ tracting officer may accept the material if he finds it to be in the best. 
interests of the Government. That acceptance, however, is not final : 
and conclusive if based on, or induced by, a misrepresentation ofa: | 
material fet oan anne he ee eae Bly’ 


Release and Settlement 


1. Where : a contractor voluntarily: signs dneeaves epesifying the payments - 
to be made for the additional work ordered without taking any excep- 
tion thereto, the unqualified acceptance of the directives involved is 
found to be binding upon the contractor to the extent of the direct 
costs entailed in ‘performance of the additional WOPKs oa ee 65 

2, Where the Government has accepted a bid conditioned upon. the con- 

_ tractor not being prejudiced by changes resulting from energy related — 

shortages and the parties agree in a change order to an increase in | 
price for asphaltic materials, the Board finds the agreement does not. 

- constitute an accord and satisfaction precluding further price increases | 

where the evidence shows there was no meeting of the minds and this — 
was evident to the contracting officer PHOE to execution of the change 
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‘ENVIRONMENTAL POLICY ACT 
(See also National Environmental Policy Act of 1969. s 


AL To secure the exemption under sec. 404(r) of the Federal Water Pollution | 
Control Act for projects described in an environmental statement, 

-. compliance with seven specific conditions is required. The exemption 

_.does not apply to the maintenance of existing Federal projects, but 

_ only to new construction. While the exemption provides an alternative 
procedure to. achieve compliance with sec, 404 of the Act for a limited — 
‘category of Federal projects under very specific conditions, it does not. 


lessen the substantive. requirements that apply to the discharge. of 


dredged or fill material... --~-~--~--------------------=-- eee’ | 


ENVIRONMENTAL QUALITY et 
(See also Water Pollution Control.) 3 = 
ENVIRONMENTAL STATEMENTS 


“1. To secure the exemption under | sec. . 404(¢) of the Federal Water Pollution | 
Control Act for projects described in an environmental statement, 
aoe compliance with seven specific conditions is required. The exemption 
: does not apply to the maintenance of existing Federal projects, but only — 
- to new construction: While the exemption provides an alternative pro- _ 
cedure to achieve compliance with sec. 404 of the Act for a limited 
. °. gategory of Federal projects under very specific conditions, it does: not 
~. Jessen. the. substantive’requirements that apply to the discharge of 
dredged or fill material BN SNE Rs ee ee ee ee Se Re a 


ESTOPPEL 


1. Estoppel to preclude a cee of ious is not invoked iba BLM | 
where BLM’s partially completed fences on Federal land do not re-- 
 gtrain cattle and there is no evidence that BLM agreed to construct 
| and/or maintain said fences for the benefit of the grazier, and such 


grazier was at all times aware of these facts_2..-----_---s-e-e---k 


2. ' The grazing regulations (48 CFR 4140.1(b) (1), inter alia). Gotmedy 43 


CFR 4112.3-1 (a) and (b)) place the responsibility of controlling — 
cattle squarely on the grazier, and Government range management _ 
. policies as implemented under acts of Congress cannot be asserted to 
bar sanctions where trespasses have hes PEONCS: or. to estop BLM 
7 from alleging mrepestee 2 Bee AOD RAAT Fe, ee Ene Seimei 


EVIDENCE 
GENERALLY 


1. Where an “oil and gas ieide offeror fails to vepeua within a prescribed 


period of time to an order to submit specific information necessary to 
determine whether his offer is valid, it is 3 appropriate to reject the 


Page — 


401 


401 


183 


133 | 


81 


2. Where a protestant aeainst the issuance of ¢ an oil and gas lease supports 


his allegations that the lease offer is not qualified with sufficient evi- | 
dence to warrant further inquiry or investigation by BLM, the protest 
should not be summarily dismissed for failure of the protestant to - 
make positive proof of his allegations. Instead, the protest should be 
E adjudicated on its merits after all available information has been 
i ee a 


‘Si. 2, 


_ INDEX-DIGEST > 
EVIDENCE—Continued 
_ GENERALLY—Continued . 
3. Where the evidence as to siseitio trespass indicates that of a iuiaber of 
~ - cattle counted some were located on private intermingled land, but 
_ there were no barriers, either natural or -artificial; which would have 
prevented the cattle on private land from going onto the public land, 


it is proper to find that all cattle counted would tend to consume 
forage at a rate proportional to the ratio of forage available on private 


and public lands..-...-._.-_2--.--------------- eee ee eee eee : 


4, Where legal conclusions are reached. in an. appellate decision upon 
undisputed ‘facts, and there has been. no proffer of further facts which 
could compel different. legal conclusions, no useful purpose would ‘be 


served for a hearing, and a request therefore i is properly denied_-.-.-" 


_ BURDEN OF PROOF | | . 
1. After holding a hearing pursuant to the Administrative Procedure Act, an 


187 


Page | 


133 


346 


administrative law judge may properly find that a person has com- ~ 
‘Initted a grazing trespass if that finding is-in accordance with and. 


: supported by renee Pree and | substantial evidence. ScSusesss 


SUFFICIENCY | | 
1. After holding a hearing pursuant. to the ‘Aciminigtentive: Procedure Act, 


an administrative law judge may properly find that a person has 


133 


committed a grazing trespass if that finding is in accordance with and . . aes 


; supported by reliable, probative and substantial evidence... -------- 
FEDERAL EMPLOYEES | AND OFSICERS: _ - 
AUTHORITY. TO BIND GOVERNMENT pa 


am Estoppel to preclude a charge of ieee is not iiveken against BLM 


where BLM’s partially completed fences on Federal land do not restrain 


cattle and there i is no evidence that BLM agreed to construct and/or . 
maintain said fences for the benefit of the erazier, and such grazier - 


was at all times aware of these facts.__..-_.-_..---_-- 2 eae 


133 


133 


2. The grazing regulations (43:CFR 4140.1(b) (1), 7 énter alia) (formerly 43 


_ CFR 4112.3-1(a) and (b)) place the responsibility of controlling cattle 


squarely on the grazier, and Government range management policies 
as implemented under acts of Congress cannot be asserted to bar sanc- 


tions where trespasses have been proved; or to estop BLM from — 
alleging trespasses_-.--..-.-.--...------------ Se ere ee 


FEDERAL LAND POLICY AND MANAGEMENT ACT. OF 1976 
GENERALLY 


1. The Federal Land Policy and Menigensat Act, 43 U.S. C. 3 1701 et seq. 
(1976), does not establish any reserved rights in BLM lands. - --- ety 
2..The management programs mandated by Congress in such Acts as the 
Taylor Grazing Act and FLPMA require the appropriation of water 
by the United States in order to assure the success of the programs 
and catry out the objectives established by Congress eee a ae Lo 
3. Sec. 701(g) of FLPMA, 43. U.8.C. § 1701 notes (1976), maintains the status 


138 


557 


599 


quo in the relationship between the States and the Federal Govern-. - 


ment on water, and allows for (a) the continued appropriation of un~ 
appropriated nonnavigable waters on the ‘public domain by private. 


FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976—Continued _ | 
- GENERALLY—Continued | ; 


persons pursuant to State law as atnorieed by the Desert Land Ket: 

- (b) the right of the United States to use unappropriated water for the 
congressionally recognized and mandated purposes set forth in legisla- 
tion providing for the management of the public-domain; and (c) ap- 

' plication by the United mlatest to secure water rights pursuant. to State 
law for these purposes_.:_--.-2---.--..-2-- 2. one eee ene 

4, FLPMA, the Taylor Grazing Act, the O&C Act, and other statutes permit 
the United States to appropriate water for. we diverse purposes found 
i GHe-Varlous statutes ce 525 < Coee coe oboe oh baee Soctocedcus 
5. FLPMA authorizes the BLM to appropriate water for such uses as fish 


and wildlife maintenance and protection, scenic valuc preservation, and © 


human consumption, and protection of areas of critical environmental 
CONCEIN. 225-2552. 602 oases ee ae io Sore eee cease 
| GRAZING LEASES AND PERMITS - 


1. Where two preference right ee file aontticting ‘applieetions for a 
- prazing: lease, sec. 402(c) of FLPMA, 48 U.S.C. §1752(c) (1976), 


~ ee Page 


560 


560 


560 


mandates issuance of the new lease to the holder of the expiring — 


lease provided that the holder of the expiring lease maintains his or 


~ her preference right qualifications: and is otherwise in confor ormance . 
with the applicable rules and. regulations_ Hopuetearsesiuucsun oseaes | 


? RECORDATION OF MINING CLAIMS AND ABANDONMENT | 
1. Since an. amended notice merges with the original notice, the filing of the 


amended notice, for purposes of recordation under either sec. 8 of the _ 
_ Mining in the Parks Act, 90 Stat. 1342, 1843, 16 U.S.C. § 1907. (1976), 


458 


or sec. 314 of the Federal Land Policy and Management Act of 1976, 


. 90 Stat. 2744, 2769, 48 U.S.C. § 1744 (1976), together with such 
other. information required by the applicable regulations, constitutes 


. compliance with the recording requirements of those Acts- ibe eee 
WILDERNESS | | 


539 


Al. Sec. 603 requires “the Seeing to sity all roadless areas of 5, 000 acres or: 


more and roadiess islands with wilderness characteristics, and report 


his recommendations to the President as to the suitability or nonsuit- 

i ability for preservation as wilderness of each such area. The Secretary 
- may not make multiple-use trade-offs in determining which public 
land areas qualify for wilderness study status__-...---_-.---------- 


.2. For the purpose of BLM wilderness review, the term “roadless”’ means | 


the absence of roads which have been improved and maintained by 
mechanical means to insure relatively regular and continuous use. 
A way maintained solely by the passage of vehicles does not constitute 


3. Sec. 603(a) requires that the Secretary report to the President by July 1, 
1980, his recommendations as to the suitability for wilderness preserva- 

_ tion of all formally identified natural or primitive areas designated 

- prior to Nov. 1, 1975. Only those areas for which a notice of designation 

was published in the Fe: ‘eral F ejisier are sub] ect to this accelerated 
review and reporting requirement.__.-..-_.---~------------------ 
4. Sec. 603 of FLPMA does not apply to those areas of the Oregon and 


California and Coos Bay Wagon Road lands which are being managed 


-. for commercial timber production. Sec. 603 does apply to those areas 
not being managed for commercial timber production. he woawes woe 


89 


89 


— 90 


90 
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FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976—Continued ' 
_- WILDERNESS—Continued 


5. Prior to completion of the initial wilderness vento and: identification 
of the wilderness study areas, wilderness char acteristics must be evalu- 
ated before the Secretary authorizes any new. activities which would 


‘destroy wilderness qualities. Discretionary activities must be condi- 
tioned to prevent impairment of an area’ 8 potential for wilderness , 


MICSIRDA ON 8 hs ie nr ace ie eS 
6. During the review of wilderness. study areas, and until Congress. acts on 
| the President’s. recommendations, the Secretary must. manage study 
areas to prevent impairment. of their suitability. for wilderness desig- 


nation, with certain limited exceptions____2-.......--------._.-_- 


7. Management.-of sec. 603 study areas should be guided by the principle 


that developmental activity must be carefully regulated to insure it is ; 


compatible with wilderness, or that its imprint on wilderness ‘is 


SUCMDOlELY oc: Sa oi ee i ee . 


8. Sec, 603 provides that mining, grazing, and Tin eeal leasing may continue 
in wilderness study areas in the s same manner and degree as on. Oct. 2l, 
1976,. even if” eae of an area’ s suitability for wilderness re- 


4&9. The words “existing” ca ica annee and degree” in sec. 603(c). should be | 
. read in conjunction with the words “mining and grazing uses” to 
establish as a benchmark the physical and aesthetic impact.a mining 
or grazing activity was having on an identified or potential wilderness 


study area on Oct. 21, 197622. £22..2----..--..---2-----2--.- 


10. The existing mining use exception for. mining and mineral igaciie is limited 
| geographically by the area of active. development, and the logical . 


adjacent continuation of the existing activity, - ‘not necessarily the 


- boundary of the particular mining same Or. mineral lease on which © 


the operation is located-_-_-_-- eee ee ne Eee aie ee ane ene ee pe 
11. When the impact from mining and grazing activities on a Gildenes study 


area differs in manner and degree from the: impact from such.activity — 
-on Oct. 21, 1976, the Secretary must regulate the: activity to prevent. 
impairment of the area’s suitability for preservation as wilderness... 


12. The word “existing” in sec. 603(c) modifies ‘ anata leasing’’ -in the same 
manner as it modifies ‘‘mining and grazing uses’’_____._-2---_-_.-- 
13. The Secretary is vested with the authority and responsibility to Torilnie 


all activities in wilderness study areas to prevent unnecessary. and 


undue degradation and to afford environmental protection_._...-~-~- 
14, Areas under review for. designation as wilderness remain available for 
appropriation under the mining laws, ae Withdrawn for Teasons 


other than protection of wilderness... .2----L-2=_ ae es ata 


FREEDOM OF INFORMATION ACT 


l. Denial of request for USGS§’s estimates of present wane of royalties and 
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90 


90 


90 


90 


90 


90 


— Ol 


91 


taxes based on proprietary and confidential information furnished by | 


sources outside Government is legally supportable under exemptions 
(4) and (9) of Freedom of Information Act (FOIA) since release 
would be the same. as releasing the proprietary and confidential infor- 


~ mation from which estimates were derived as well as the geological . 


and geophysical data. Further, exemption (5) of FOIA may be used 


as a basis for protecting pre-sa'e estimates of value for a tract on: 


which no. bids are received since this i is part of Departmental’s dea 
erative process of soronia ne. meoovelseeeee ee arate setae Si eesee 


661 
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| GRAZING LEASES: 
GENERALITY ae | 
7 wd ‘An area manager’ s ‘decision spperiening lands between ‘wo grazing lease 


Page 


_ applicants ordinarily will not be disturbed where both applicants have. - 
equal preference. rights, the apportionment is consistent with the reg- _ 
--ulatory criteria of 43 CFR. 4121. 2-1 (d) (2), and the decision is not 


shown to be arbitrary or capricious. However, where a, new statute, 


 - sec. 402 of the Federal Land Policy and Management Act of 1976, 43 
 US.C.LA,. § 1752(c) (West. Supp. 1978), dictates that in certain: cir-— 

cumstances “the holder of the expiring permit or lease shall be given 

. first priority for receipt of the new permit or Tease,” the oe 

must be conformed therewith-___._._-___-_-_2---- eee 


as i view of 43 U.S.C.A. § 1752(c) (West Scbp: 1978), which dices that 


in certain circumstances the present grazing user shall have a right of 
first refusal for any new lease, 43 CFR 4110.5 (43 FR 29070, July 5, 

1978), must be read in pari materia therewith and with 48 CFR. 
— 4130.2(e) (48 FR 29072) to be construed as a, valid. regulation and — 
; must. be interpreted not to apply where the ‘present. grazing user de-. 
sires a new lease and otherwise meets the statutory and regulatory | 
Crier Sis sh 8 oo ee ee oe e. 


. "APPORTIONMENT OF LAND a. Paes a | 
1. An area manager’s decigion apportioning lands between two grazing lease 


‘i applicants. ordinarily will not be disturbed where both applicants have 
~. equal preference rights, the apportionment is consistent with the regu- 
latory criteria of 43° CFR 4121. 2—1(d) (2), and ‘the decision is not 
~ shown to be arbitrary or capricious. However, where a new statute, 


sec. 402 of the Fedéral Land Policy and Management: Act of 1976, 


51 


- bl 


43 U:S.C.A. § 1752(c) (West Supp. 1978), dictates that in certain — 


. circumstances “the holder. of the expiring permit or lease shall be: 
_ given first priority for receipt of the new permit or lease,’’ the. appor- 
tionment must be conformed therewith._.____--._-____---__-- ae 


2 Tn view of 438. U.8.C.A. § 1752 (c) (West Supp. 1978), which dictates that 


in certain circumstances the present grazing user shall have a right of . 
> first refusal for any new lease, 48 CFR 4110.5 (43 FR 29070), must 
_ be read in part materia therewith and with 43 CFR 4130.2(e) (48 FR 
_ 29072) to be construed as a valid regulation and must be interpreted | 
' not to apply where the present grazing user desires a new lease and 
: otherwise meets the statu tory and PORUIROEY criteria: -_----_~------ 


“PREFERENCE RIGHT APPLICANTS 


1. Where: two preference. Tight applicants file conflicting applications for a | 
_ grazing lease, sec. 402(c) of FLPMA, 48 U.S.C. § 1752(c) (1976), 
- mandates issuance of the new lease to the holder of the expiring lease — 


RENEWAL. 


BL 


«BL 


provided that the holder.of the expiring lease maintains his or her. — 
-- preference right. qualifications and is otherwise in conformance . with 


the applicable rules and neo ulanons: Spear Pe OEE eee ae et ETE 


es Where i paereeenes: right applicants file conflicting applications for a 


grazing lease, sec. 402(c) of FLPMA, 48 U.S.C. § 1752(c) (1976), man- 
dates issuance of the new lease to the holder of the expiring lease 
provided that the holder of the expiring lease maintains his or her 


preferenée right qualifications and is otherwise in conformance with the 


_ applicable rules and Be a Sosa tine tees eee 


458 
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GRAZING PERMITS AND LICENSES 
"GENERALLY © 


- Estoppel +0 ecnae a, charge of ea is eek invoked: ‘against. BLM 
where BLM’s partially completed fences on Federal land do not re- 
‘strain cattle and there is no evidence that BLM agreed to construct — 
and/or maintain said fences for the benefit of the rasicr, and such 
_ grazier was at all times aware of these facts..._...-.__.---2-_2__-- a 
2. The grazing regulations (48 CFR 4140.1(b)(1), inter alia) Ueneic 43 


CFR. 4112.3-1 (a) and (b)) place the responsibility of controlling 
cattle squarely on the. grazier, and Government range management 


761 
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-133- 


policies as implemented under acts of Congress cannot be asserted to 


_ bar sanctions where trespasses have been proved, or to estop BLM 


from alleging RES PASS66 3 ao one ee Sat eee ea ake ee tt 


3. An administrative law judge’s finding that trespasses were willful, grossly | 
negligent, and repeated. will not be. disturbed - on. appeal where oe 


| | __ record amply supports such finding - Bees a tet ea A i 
4. Where penalties imposed by two administrative law judees for faa 


are supported by the records and comport with the proscriptions of 


the regulations they will not be modified on appeal except insofar as 


~ they conflict with ae to a particular prea in a particular grazing ; 
MOISWIOU 2 oo De ect ee eee pee a | 


‘CANCELLATION OR REDUCTION 


133 


—. 184 


184 


1. An administrative law judge’s finding that trespasses were ¢ willful, euy . 


negligent, and repeated will not be disturbed on appeal where the - 
184 


record amply supports such finding ete tae sis TL cue ee ee 


2. Where penalties imposed by two administrative law judges for Re 


are supported by the records and comport. with the proscriptions of 


the regulations they. will not be modified on appeal except insofar as — 


they conflict with respect to a partouler grazier in. a particular grazing 
district_..--------------. eeeue adie so Sree ener eee eee ee 


TRESPASS 


1. Where the scilcaee as to spende: trespass fndioates dak! of a eaumbes of , 


“cattle counted: some were located on private intermingled land, but 
_ there were no barriers, either natural or artificial, which would have 
prevented the cattle on private land from going onto the public land, 


-it is proper to find that all cattle counted would tend to consume forage - 


at a rate Decportens: to the ratio of PnORAES available : on private. and 
- PUDUC ands. aco cee ee an ao es te eae 
2. An administrative law sitios! 8 finding that freapeces were e willful, grossly 


negligent, and repeated will not be disturbed on. SpPes where the - 


record amply supports such finding-__...-_.___...--_--2_----___-- 


3. Where penalties imposed by two administrative law judges for trespasses | 
are supported by the records and comport with the proscriptions of 
the regulations they will not be modified on appeal. except insofar as. 
they conflict with respect toa ao peace ina parnoulae grazing | 


- district____.-- eee eT eer teeta eases ne TR erent 


_ 184° 
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134 
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HEARINGS» 
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“(See also Administrative ‘Procedure, Grazing Permits and Licenses, Indian 


Probate, Mining Claims, Multiple. Mineral Development Act, Rules of 


Practice, Water Pollution Control.) 


1. Where the Bureau of Land Management determines that an. Mines Native | 


allotment application should be rejected because the land was not 
used and occupied by the applicant, the BLM shall issue a contest 
complaint pursuant to 43 CFR 4.541 e seq. ‘Upon receiving’ a timely 
answer to the complaint, which answer raises a disputed issue of mate- 
rial fact, the Bureau will forward the case file to the Hearings Division, 
Office of Hearings and Appeals, Department of the Interior, for assign- 
ment of. an administrative law judge, who. will proceed to schedule a 
hearing, at which the applicant may. produce evidence to establish 
entitlement to his allotment__.___--_-.-2--.---2.---.+------------ 
2. Where the Bureau. of Land Management (BLM). determines that an 
Alaska Native allotment application should be rejected in part because 


the Native did not use all of the land applied for, the BLM shall 


initiate a ‘contest proceeding pursuant to 43 CFR 4.451 et | aoe ae 
3. Where legal conclusions are reached in an appellate decision upon undis- 
puted facts, and there has been no proffer of further facts which could 
compel different legal conclusions, no useful purpose would be served 
for a hearing, and a request therefor 1 is Broperly. denied as aN i icteteweet, 


: HOMESTEADS (ORDINARY) 


GENERALLY 


1. The Board lacks jurisdiction ‘3 aeudieate the validity of homestead 
entries; the Board, rather, adjudicates the effect of ANCSA on. such 


entries - - ---.----------------------------- Sees ie Se sees shee 


INDIAN ALLOTMENTS on PUBLIC DOMAIN 


LANDS SUBJECT TO | 


1. Settlement on Jand in Alaska diich is subject to a grazing lease issued ~ 


- under the Alaska Grazing Act of Mar. 4, 1927, 43 U.S.C. §§ 316, 
.316a-3160 (1976), does not create any rights by virtue of such settle- 


ment under the Alaska Native Allotment Act, 43 U.S.C. §§ 270-1 to — 
270-3 (1970), repealed by 43 U.S.C. § 1617 (1976), since such land is 


segregated from adverse appropriation at least until the. Department 
takes action to cancel the grazing lease pro tanto, but the grazing lease 
does not preclude the filing of a State selection application ‘which, 


. when filed, segregates the land from. all appropriation based: upon: 


settlement on location_-_-—_- BPE gene er GI Pe 2 ce een en oe a ee pt Fe rec 


SETTLEMENT 


_ 1. Settlement on land in Alaska. which | is subject to a grazing lease issued 
under the Alaska Grazing Act of Mar. 4, 1927, 43 U.S.C. §§ 316, 316a- 
3160 (1976), does not create any rights by virtue of such settlement 
under the Alaska Native Allotment Act, 43 U.S.C. §§ 270-1 to 270-3 
(1970), repealed by 43 U.S.C. § 1617 (1976), since such land is segre- 
gated from adverse appropriation at least until the Department takes 


action to cancel the grazing lease pro tanto, but the grazing lease does © 


not: preclude the filing of a State selection application which, when 
filed, segregates the land from all appropriation based upon settlement 
or: Iosation Seer abe ade eeese aes ees eee eau ae 
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' INDEX-DIGEST 
| INDIAN LANDS 

_.. (See also Indian Feobete) 

GENERALLY | 


Page 


1 The Alaska Native Claims Settlement Act extinguished aboriginal oc- a | 


_ cupancy claims of Alaska Natives;. such claims cannot serve as a bar 
to a State selection, nor preclude the State from challenging ae 


allotment applications conflicting with its selection-_--_-_.--_----.- 


2. Under the “functional” standard to determine administrative standing set. 
forth in Koniag, Inc. v. Andrus, 580 F. 2d 601 (D.C. Cir. 1978), . 


361 - 


cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to : 


: 7 challenge Native allotment applications. conflicting with its selection . 


~ applications even if the’ land is. within a’ Native village selection area’. | 


under the Alaska Native Claims’Settlement Act. The. State has 
standing under Departmental regulations to initiate private contests. 
against such oes Native allotment apppceTous ers eee wine 


ALLOTMENTS 
Generally. 


1. Assuming, in és light ‘iene favorable to. appetane that. the aioe 
at issue were subject to the final proviso of sec. 9 of the Act of- “Mar. 2, 
1889, 25. Stat. 888,-891, we find no language ‘in this or other sections. 


361 


of the Act evidencing an intention on the part of Congress that allot-.. _ 


_ ments—to be valid—required approval by the Oglala Sioux Tribe.._-_ 


e SPpeene contention that under sec. 22 of the Act of June 30, 1834, 4 
Stat. 729, 733 (25 U.S.C. § 194 (1976)), the burden of proof cannot: 
be assigned to the tribe is without merit. The issue framed by appellant 


425, 


does not align “Indians” against ‘‘whites.”’ The primary relief sought ~ 


by the tribe is the cancellation of trust patents wc can only be 


held by SnGian eo ot ee ee ees “ 


3. The issuance of a trust patent for an Indian allotment carries with it a 
presumption of proper performance as well as the implied finding of 
every fact made a prerequisite to the patent’s issue______--.---__-- 

4. In addition to contravening rights bestowed by the tribe’s own constitu- 


tion, appellant’s position that- members of the tribe cannot obtain fee | 


patents to individually owned trust land violates express. guarantees 
contained in the General Allotment Act and the Indian Reorganiza- 
* WEIGH GOL. 16 QMERMEN hi Oe Ag See Se ie ee Sr oe 


. -CEDED LANDS 


425 


425 


425 


1, When interpreting Federal. agreements and piatited eee ne to Indian . 


Affairs, one must consider the legislative history, as well as surrounding © 


- circumstances and subsequent administrative practices to determine 


what the parties intended, and in particular, what the Indians under-— 


‘stood the agreement to mean. Doubtful Sere are to be resolved 

in the Indians’ favor.______ TERENCE. Ge DNase IE Lr PRESEN 
- 2. Congressional intent to modify or abrogate Indian property rights mils 

be clear and cannot be lightly inferred --_-.--.---.+.-------------- 
3. The Agreement of Dec. 4, 1893, between the Yuma (now Giiedian) 


Indians and’ the United States, ratified in the Act of Aug. 15, 1894 a 


(28 Stat. 286, 332) provided for a conditional cession of the non- 
irrigable land of the Fort Yuma Reservation. The conditions which . 
included allotment and sale of surplus irrigable land and the opening 
of nonirrigable lands to settlement and entry, did not occur during 


the decade following the agreement and ratifying statute.....-.---- 


| INDIAN LANDS—Continued : : 
IRRIGATION . | ” 


wt Sec. 25 of the Act of en 21, “1904 (33 Stat. 189, 224), emis aathorieed a 


Page 


the application of the 1902 Reclamation Act to the Fort Yuma and - 


Colorado River Reservations, and which provided for the allotment 


and sale of surplus irrigable lands on those reservations, was unrelated — 


to and was not intended to effect the conditional cession provided for 
in the 1893 agreement: and the 1894 ratifying g statute-.----- Supestees 


LEASES AND PERMITS 
Oil and Gas 


1. Tribal ropaliied fom leases of J icarilla. Apnehe tribal lands canniot be 
| taxed by the State of. New Mexico: —-.-2----+ oes beebianee ewe eto 


PATENT IN FEE 


Generally 


1. Under regulations i in effect before hee 24, 1973, issuance of a fee Sat | 


181 


. to a competent, Indian applicant was considered by the Department ~ | 


_ . tobe mandatory. On the foregoing date, however, 25 CFR Part 121 was 
revised to reflect the authority derived from the authorizing Acts and. 
to allow the exercise of discretion | in ene issuance of fee patents - ~~ wee. 


_ TAXATION 


1. The taxation proviso contained i in n 25 U. S. C. § 398c (1970) aeons not apply | 
’ . to leases entered into under the 1938 Leasing Act (25 U.S.C. §§ 396a—_ 


- 896i eT): States cannot tax tribal royalties from such leases _ . - ie 
| INDIAN PROBATE ee | | | 
| fi See aiso- Indian Lands, Indian Tribes. 7 
DIVORCE : : 
Indian Custom. 


Generally 


1. A divorce. in séeardpniee: with Tadian « or eeibad custom has iong been rec- . 


| ognized by the Congress, the courts, and the Department_ Sak oe aoa 
Be, The courts have recognized Indian-custom divorces so Bee as: the Indians 


continue in tribal relations-___.____________-___________ 2 


3: In recognizing the validity of Indian-custom divorces, no distinction is 
made in the kind of marriage which such divorce dissolves so long as the 


parties contracting the marriage and effecting the divorce are Indian 


- wards of the Government and living in tribal relations. -__..2-.____-_- 

4. A divorce by Indian custom may be accomplished anand by either of 
the parties to the marriage._...._...--..------4--------+-------- 

5. The validity of Indian-custom divorce depends on eeceree the: parties 


- were living in tribal relations and whether it was an accepted and rec- ° 


ognized custom of the tribe involved - ----- ee ee weeeD Lew o hs as 
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“INDIAN PROBATE—Continued 
~ SECRETARY'S AUTHORITY a: 


Generally . : | 
6 Proceedings for the defacninanen of a asusnace: Indian’s heirs in a case 


over which the Department had no one. must be dismissed - sores! 


INDIAN TRIBES. 
‘(Wee also Indian Probate. ) 


GENERALLY. 


1. Title I of the Bigtiweey’ Beautification Act, 79 Stat. 1028, which i eb piles 
to all ‘public lands or reservations oo the United States,” does not 
apply to Indian reservations..______._-_L22- 2 eee 

2. Public Law 280, 67 Stat. 588-90, did not rant! to ‘States aeorel civil 


~~ regulatory powers over Indian reservations. Nor could this be accom-. 


plished by Department regulation, Secretarial Order or other directive- 


3. California’s Outdoor Advertising Act, implementing the Highway Beauti-. 
fication Act, 79 Stat. 1028, may not be applied to non-Indian lessees. 


_~ on the Morongo Indian: Reservation 22d eto eee 


4, The Department’ s policy established in 1965 of requiring (esses of Indian : 


680. 


680 


680 


lands in California to comply with State standards regulating land. 


use and development can be achieved without subjecting developing | 


tribal governments to the full enforcement powers of the State, viz., 4 ; 
_ through adding appropriate State standards to the provisioue of any | 


‘CONSTITUTION, BYLAWS AND ORDINANCES 


1. The Department is not bound by a tribal ordinance comulatine trust prop- 
erty where such ordinance violates provisions of the tribal constitution : 
and bylaws which the Secretary has sworn to aa Sah Neel cies eh 


: MINERAL LEASING ACT. 


(See also Coal Leases and Permits, Oil and Gas Leases, Phosphate 1 Leases ; 


and Permits. a 


GENERALLY 


od. The Secretary may, in computing the tae iarkeet: calie of eat to be 


leased competitively under privately owned: surface, assume a. limited 
- surface owner consent cost, based on losses and costs to the surface 
- estate: and operation and similar evaluations, regardless of the actual 


-price paid or the amount -which a surface owner could otherwise’ 


demand for CONSENS oes at Pes ele Ser ee 

2. Assumption of a limited surface owner consent cost to be used in place of 
actual cost in the computation of fair market value of coal to be leased 
competitively: is necessary to ensure receipt of fair market value by 

the public as required by 30 U.S.C. § 201(a) (1976).-_-.---------- 

3. In. the exercise of his discretion to lease under the Mineral Leasing Act, 
- the: Secretary has authority to. decline. to issue a coal lease where 

- surface owner consent. costs piven the: public from roan. a fair 
return on the value of the coal_____.-__-_L_._-u_____--- see 

4, Oil and. gas leases of Indian lands. cee into ander tie 1938 Mineral 
Leasing Act (25 U.S.C. §§ 396a-396f (1970)) are not subject to the 

_ taxation Brovice contained 4 in 25 US. C. § 398¢ Fe aa 


680. 
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‘ 28 
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MINERAL LEASING ACT—Continued 
_ LANDS SUBJECT TO 


a A prospecting permit which embraces iad which is not ‘ anclanned? and — 
undeveloped” is a nullity and void as a conveyance of any interest 


Page . 


in that land. Land in a mining claim remains‘.‘‘unclaimed”’ land for : 


the purposes of M-36893 so tong as the claim is not validated by 
discovery of a valuable locatable mineral deposit at the date of permit 


issuance. Surface disturbing mineral activities, associated with delin-— 


eation of a mineral ore body which could reasonably be expected to — 


disclose knowledge of an area’s coal potential constitute development... 


— The bona. fide purchaser provisions of sec. 27(h) (2): of the ‘Mineral 


Leasing Act do not apply to permits which embrace land that is — 
claimed or developed __ ------------+----2----2-2--2------ Earns eee 


= “MINING CLAIMS 
(See also Multiple Mineral Development Act. i 


| GENERALLY ~ 


‘Le 


Yor the purpose of Departmental adjudication, an amended ideation is 


one made in furtherance of an earlier valid location, while a relocation 
is one which is adverse to the prior location-_.-_.-__..--__-._-2.--_- 
An amended location notice generally relates back, where no adverse 
rights have intervened, to the date of the original location. To the 
extent, however, that an amended location merely furthers rights 
acquired by a valid subsisting location and does not embrace additional 
or new land, withdrawal of land subject to existing rights will not, 


prevent the amended location from Sens back to the original 


LOG OUI bi ese os renee be ec ce ee Sle le ey rea 


. Since an amended notice merges with the iad Aetoe the filing of the 


amended notice, for purposes of recordation under either sec. 8 of the 


Mining in the Parks Act, 90 Stat. 1342, 1348, 16 U.S.C. § 1907 (1976),. - 


or sec. 314 of the Federal Land Policy and Management Act of 1976, 
90 Stat. 2744, 2769, 43 U.S.C. § 1744 (1976), together with such other 
information required by the applicable regulations, constitutes com- 
pliance with the recording requirements of those Acts._--_.---.---- 


. Except for claims held under 30 U.S.C. § 38 (1976), a failure to record a 


mining claim as required by State law, coupled with a withdrawal of 
_ the land prior to any curative action, invalidates the claim, and thus 
precludes subsequent amendment of the claim____-._..---_-_-..__-- 


. An oral transfer of a mining claim, though.contrary to the statute. of Frauds, 


will not serve to invalidate the claim, and a person subsequently seek~ 
ing to.record the claim will be afforded the opportunity to prove that 
the transfer actually occurred_.....-._-2--------- 2 _- 


= Where there are factual questions pelatinie 4 to ‘whether netioti taken sub- : 
_ sequent to a withdrawal is in the nature of an amendment or whether 
it constitutes a relocation, the mineral claimant will be granted the — 


aed ea to show that. the subsequent action was a permissible 
~amendment_-—-_-_- Bete Soe ee ue a te eee ee 
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MINING CLAIMS—Continued 
CONTESTS - 


“Age 


"The BLM should presume. the validity of mining Sats or. the eae: : 


_ ment of mineral leases disclosed by abstracts ‘submitted by the pref- 
erence right lease applicant, and allow. the applicant to: pursue the 
- remedy of private contests or, failing that, issue a notice of intent to 
reject the lease application where claims or development are shown, 


and: allow the preference right lease applicant ‘the opportunity to 


show, on the record, the invalidity of the: claims, or lack of develop- 
ment, or DOU aes ates eet Sees = 


DETERMINATION OF VALIDITY . 


1. 


For the purpose of Departmental Aetadidation. an amended locations’ is one 


made in furtherance of an earlier valid location, while a relocation is: 
one .which is adverse to the prior location...22.2..2-.-..----2 2 Le | 
. An.amended location notice generally relates, back, oe no adverse 


rights have intervened, to the date of the. original location. To the 


extent, however, that an amended location merely furthers | tights a 
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-acquired by a valid. subsisting location and does not embrace additional — | 


7 or new land, withdrawal of. land. subject to existing rights will not 


_ prevent the amended location from Telating. back to. the original 


St tips a aha cst ae et hs oc | 
. Since an amended notice merges with the. original notice, the filing of the ae 


539 — 


amended notice, for purposes of recordation under either sec. 8 of the 


_ Mining in the Parks Act, 90 Stat. 1342, 1348, 16 U-S.C. § 1907 (1976), — 
or sec. 314 of the Federal Land Policy and. Management Act of 1976, . 


90 Stat. 2744, 2769, 48 U.S.C. § 1744 (1976), together with such other 


information required by the applicable regulations, constitutes com-. 


- pliance with the recording requirements of those Acts_._.-----.--- 


fe Except for claims held under 30 U.S.C. § 38. (1976), a failure. to record 4 a 
mining claim as required by State law, coupled with a withdrawal of the 
land prior to any curative action, invalidates the a and thus pie | 
cludes subsequent amendment of the claim_____- a san aes ie Se ee 7 
. An oral transfer of a mining claim, though contrary to ne statute of frauds; _ 


will not serve to invalidate the claim, and a. person subsequently 
seeking to record the claim will be afforded one opporminity to EBIOve 
_ that the transfer actually occurred__.- - Ee Salted aR ne OUR AEG Cr cates emer 


. Where there are factual questions clngne to sahether aetion tanen subees 


quent to a withdrawal is in the nature of an amendment or whether it 
constitutes a relocation, the mineral claimant will be granted the 
opportunity to show. that the subsequent action was a permissible 
amendment_.__._..--------- Pee Lae Ae Sto eek eRe cr ee ee ee ae 


LOCATION 


OL. 


2. 


For the purpose of Departmental adjudication, an amended location is one 
made in furtherance of an earlier valid location, while a relocation is 
one which is adverse to the prior location... 2222-2 ee 

An amended location notice generally relates back, hieiey no adverse rights 
have intervened, to the date of the original location. To the extent, 
however, that an amended location merely furthers rights acquired by 
a valid subsisting location and does not embrace additional or new 
land, withdrawal of land subject to existing rights will not prevent the 

: amended rocabon from ES oun back to the origmal s0cahOns Ei leates 2 Snes 


589 
539 


539 
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3. Since an amended notice merges with the original notice, the filing of the 
amended notice, for purposes of recordation under either sec. 3 of the 


4, Except for claims held under 30 U.S.C. § 38 (1976), a failure to record a 


5. An oral transfer of a mining claim, though contrary to die statute of - 

frauds, will not serve to invalidate the claim, and a person subsequently — 
seeking to record the: claim. will be afforded the opportunity to prove, 

. that-the transfer actually oceurred___ =... ce tei Bad acai hens ae : 

6. ‘Where there are factual questions relating to whether action taken subse-_ 
quent to a withdrawal is in the nature of an amendment or whether it — 

constitutes a relocation, the mineral claimant: ‘will be. granted the . 
opportunity to show that the. subsequent action was a Pema ee. Sf 
539 
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- Mining in the Parks Act, 90 Stat. 1342, 1343, 16 U.S.C. § 1907 (1976), - 


. other information required by. the applicable Tegulations, © constitutes 


or sec, 314 of the Federal Land Policy and Management: Act of 1976, | 


90 Stat. 2744, 2769, 48 U.S.C.. § 1744 (1976), together with such 
compliance with the recording requirements. of those Acts. -._--- ces 
mining claim as required by State law, coupled with a withdrawal of 


the land prior to any curative action, invalidates the claim, and thus 
precludes subsequent amendment of the claim_-..-_.--_._----.-_-- 


: amendment .-—.--------- Peper eet et Stee en ee. Be ers 


“RECORDATION: 


| ae Since an pmiended Hetieet: merges. wth the original notices: the: filing of aid 


amended notice, for purposes of recordation under either sec. 8 of the 


| Mining i in the Parks Act, 90 Stat. 1342, 1343, 16 U.S.C. § 1907 (1976), 
: or sec. 314 of the Federal Land Policy and Management Act of 1976, 


90 Stat. 2744, 2769, 43 U.S.C. § 1744 (1976), together with such other _ 
information. required by the applicable regulations, constitutes com- 


| ‘Pliance with the recording Tequirenents of those Acts ee eiee eae 


RELOCATION 


2. 


3. Since an.amended. notice merges with the original notice, the fling of the: 


4, Except for claims held under 30 U.S.C. § 38 (1976), a failure to record a 


An 


com le For the: purpose of: aesartnicatal adjudication, an: uamncwded location is. 


one made in. furtherance of an earlier valid location, while a relocation 


is one which is adverse to the prior location____._..__..-------~.--- | 
amended location notice generally relates back, whee no. adverse. 


tights have intervened, to the date of the original location. To the 
extent, however, that an aimended location merely furthers rights 
acquired by a valid subsisting location and does not embrace. addi- 


tional or. new land, withdrawal of land subject to existing rights. will 


not. prevent the amended location from relating back to the original 
VO CEU ORM sea ners tN caine Seine an, Ces rns malate ee aie 


- amended notice, for purposes of recordation under either sec. 8 of the 


Mining in the Parks Act, 90 Stat. 1342,.1343, 16 U.S.C. § 1907 (1976), 


-or sec. 314 of the Federal Land Policy and. Management Act of 1976, 90 


Stat. 2744, 2769, 43 U.S.C. § 1744 (1976),. together with such other 


information required by the applicable regulations, constitutes com- 


pliance with the recording requirements of those Acts__..--_------- 


mining claim as required by State law, coupled with 2 withdrawal of 
the land prior to.any curative action, fivalldates the claim, and thus 
as eee ane amendment of the claim__- ee ea eee ee men 
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aa ‘MINING CLAIMS—Continued | 


| _ RELOCATION—Continued oe 


5. An oral transfer of a mining alain though aodaiy to the statute of - 


_ frauds, will not serve to invalidate the claim, and a person subse- 
quently seeking to record the claim will be afforded the peppery 


to prove that the transfer actually occurred____________-___---_--- | 

~—6. Where. there are factual questions relating ‘to whether. action taken gabe 7 
_ -sequent to a withdrawal is in the nature of an amendment or whether — 
it constitutes. a relocation, the mineral claimant will be granted the | 

-- opportunity. to show . that. the subsequent action was a permissible | 


| BUNGNOMON ct eco ose ee nee ree oS amieeeneeets 
_ WITHDRAWN LAND _ | 
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589 


539 


A. For the purpose of Departmental adjudication, an. ‘ aiended ication: is : Le 


one made in furtherance of an earlier valid location, while a . relocation : 
is one which is adverse to the Prior locatiON en. ocw8 awe ee bes eae 
2. An amended location notice generally relates back, ae no adverse 


_ rights have intervened, to the date of the original location. To the 
‘extent, however, that an amended location’ merely. furthers rights 
acquired by a valid subsisting location and does not embrace additional 

_ or new land, withdrawal of land subject to existing rights will-not pre- 

| vent the amended location from relating back to the original location__ 
3. Since an amended notice merges with the original notice, the filing of the 
amended notice, for purposes of recordation under either sec. 8 of the 

Mining in the Parks Act, 90 Stat. 1342, 1343, 16 U.S.C. § 1907 (1976), 

or sec. 314 of the Federal Land Policy and Management Act of 1976, 


90 Stat. 2744, 2769, 43 U.S.C. § 1744 (1976), together with such other 


information required by the applicable regulations, constitutes com- 
pliance with the recording requirements of those Acts__..-2.------- 

. Except for claims held under 30 U.S.C. § 38 (1976), a failure to record a 
mining claim as required by State law, coupled with a withdrawal of 

_ the land prior to any curative action, invalidates the claim, and thus 
precludes subsequent amendment of the: claim. < scciwccouteen eo cee8 

5. An oral transfer of a mining claim, though contrary to the statute of fate: 
will not serve to invalidate the claim, and a person subsequently seek- 

ing to record the claim will be afforded the See to ‘prove. that 

the transfer actually occurred_-_..--__-______- eee 

6. Where there are factual questions relating to whether action taken sub- 


pe 


sequent to a withdrawal is in the nature of an amendment or whether it 


constitutes a relocation, the mineral claimant will be granted the 
opportunity to show that the pe We action was a paiens 


: amendment... ---~- dice orien oer ema rae ee ws ey Oe eee | 


“MULTIPLE MINERAL DEVELOPMENT ACT 
| “GENERALLY 


ly A prospecting permit hich embraces and which i is not “unclaimed” and 


“undeveloped” is a nullity and void as a conveyance of any interest 


638° 
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539 
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539 
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in that land. Land in a mining claim remains ‘“nelaimed” landforthe = 


purposes of M-36893 so long as the claim is not validated by discovery _ 


of a valuable locatable mineral deposit.at the date of permit issuance. 


| Surface disturbing mineral activities, associated with delineation of a 


mineral ore body which . could reasonably be expected to disclose 


: knowledge of an area’s coal potential constitute development. The 


bona fide purchaser provisions of sec. 27(h)(2) of the Mineral Leasing 


Act do not apply to pee which embrace land that is claimed or | 
developed... _____.. Beees Bene ase eee eee piceeec ee eee aes | 
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TI —  INDEX-DIGEST 
“NATIONAL ENVIRONMENTAL POLICY ACT OF 1969 


ENVIRON MENTAL STATEMENTS - 2 at? t aol eo. ee “Fo Saag 


a To secure the exemption under sec. 404(r). of the Federal Water Pollution | 
Control Act for projects described in an environmental statement, 
compliance with seven specific conditions is required. The exemption. 
does not apply to the. maintenance’ of existing Federal projects, but 
only to new construction. While the exemption provides an alternative 
procedure to achieve compliance with sec. 404’ of the Act for a limited 
category of Federal projects under very specific conditions, it does not 
lessen the substantive requirements that apply to the discharge of 
dredged or. fill material... 5» p55 eee eee 401 


NATIONAL PARK SERVICE 


GENERALLY 


1, Since an amended notice merges with the original notice, ihe: filing of the 
‘amended notice, for purposes of recordation under either sec. 8 of the ~ 
| Mining i in the Parks Act, 90 Stat. 1342, 1343,.16 U.S.C. § 1907 (1976), — 
- or sec. 314 of the Federal Land Policy and Management Act of 1976, — 
90 Stat. 2744, 2769, 43 U.S.C. § 1744 (1976), together with such other. 
| information required by the applicable regulations, constitutes com- , 
plianee with the recording requirements of those Acts_._...-.-----. 5389 


NATIONAL PARE SERVICE AREAS 
GENERALLY 


diy The Act of Mar. 27, 1978, 92 Stat. 166, 16 U. S, C.A. § la-1 (West Siar: 
1979), provides that actions taken in derogation of park values and — 
purposes shall not be authorized ‘unless specifically provided by Con- 
- gress, in order to ensure that the resources and values of areas in the — 
National Park System are afforded the pent protection : and care in 
. governmental decisions... _- Se eee ae me eisai ee erates 558 


‘WATER RIGHTS — 


1. The particular reserved. water ciphta for ational park and national monu- 
ment areas include water required for scenic, natural, and historic 
conservation uses; wildlife conservation uses; sustained public enjoy- © 
ment uses; and National Park Service personnel uses; all of which. 
_are intimately related to the fundamental purpose for park and monu- 
ment reservation, as articulated in 16 U.S.C. § 1 (1976)_-2.-.__-_._--. 558 
2. Among other reserved water rights for national parks and national monu- 
ments, 16 U.S.C. §1 (1976) encompasses reserved water rights for 
concession uses to provide sustained public enjoyment and re- 
served water rights for water-borne public enjoyment and recreation__~ 558 
3. Congress has taken no action subsequent to the National Park Service 
Organic Act of Aug. 25, 1916, 39 Stat. 535, 16 U.S.C. § 1 (1976), to 
‘negate the implied intent contained in the Organic Act that all unap- 
propriated waters necessary to fulfill the purposes of park areas are - 
reserved as.of the date of the enabling legislation....----.----_-__- 558 
4, The discretionary authority contained in the Act of Aug. 7, 1946, 60 Stat. 
885, 16 U.S.C. § 17}-2(g) (1976), authorizing the National Park Serv- 
ice to acquire water rights in accordance with local laws, is not i incon- 
_ sistent with the assertion of the reserved water rights principle and is_ 
| readily Se Gneuenahls from Acts requiring deference to State water 


INDEX-DIGHST 


NATIONAL PARK SERVICE AREAS—Continued 
WATER RIGHTS—Continued 


3. ‘AS a general rule, the Apavedesdosed ‘reserved water rights gale to. 


components of the National Park System other than national parks 
and national monuments, though the extent of particular reserved 
water rights must be determined on a case-by-case basis, involving an 


- interpretation of 16 U.S.C. § 1 (1976) and the establishing legislation_ 


6. The N ational Park Service and Fish and Wildlife Service may appropriate 


water to fulfill any congressionally. authorized function for areas under 
‘their administra won. <6. une bite en eee tee eens ese 


NAVIGABLE WATERS 


1. The requirement for a permit. under see. 404 of the Federal Water Pollu- 
tion Control Act applies: to the Bureau of Reclamation to the same 


extent as any other person, and with certain exceptions the Bureau 


771 


: Page 


BBS 


560 


must obtain a permit from the Corps of Engineers prior to any dis- os 


charge of dredged or fill material into the navigable waters___..--_-.- 
2 Activities ‘affirmatively authorized by Congress,” which. are. ‘excepted 


from sec. 10 of the Rivers and Harbors Act of 1899, are noi. excepted | 


. _ from sec. 404 of the Federal Water Pollution Control Act. Notwith- 


standing the exception of a discharge of dredged or fill material under » 


sec. 10 of the Rivers and’ poe Act, , compliance, with sec. 404 is 


Tee [Ty een ee cee a Se One One Oe ein t eer ante fee 2 | 


3. A permit under sec. 404 of the: Poise Water Pollution Contel Act is 
required for the discharge of dredged or fill material whenever: (a) the 
“discharge”? constitutes any addition of any pollutant to navigable 


waters from any discernible, confined and discrete conveyance, in- — 


cluding the placement.of fill and the building of any structure or im- 
poundment; and (b) the “‘dredged material’ is dredged spoil that is 
--exeavated or dredge from the waters of. the United States; or (ce) the 
_ “il material’ includes any material used for the primary purpose of 
: replacing an aquatic area with dry land or of changing the bottom 
elevation of a water. body, including any structure which requires rock, 
sand, dirt or other material for its construction; and (d) the discharge 


_ is made into “‘waters of the United States,” which extend beyond.those - 
waters meeting the: traditional tests. of navigability to those : encom-— 


passed by the broadest possible constitutional Eien ree on haa 
_ OFFICE OF HEARINGS AND APPEALS - | : 


1. The Board of Land Appeals, in. ‘its adjudication. of appeals to ‘dceaning: 


rights of parties to receive or preserve interests in Federal lands, has a 


concomitant. obligation to. preserve the integrity of the process, and - 


where it appears to the Board that the administrative.record of a case 


contains. strong evidence of multiple violations of 18 U.S.C. § 1001 | 
| (1976), the Board will refer the matter with its. recommendation that — 


400 


400 


400 


an investigation be initiated to determine whether criminal charges. _. 


mphould be brOughts 50202258 ooo ee ee eee, 
OIL AND Gas LEASES i 7 > a 


APPLICATION S- | 
- Generally _ 


1. Where an “Ul and gas ieeae: difctor, tails | 6 s aenond within. a 2 presoribed | 


— period of time to an order +o submit specific information necessary to 


determine whether his offer. is valid, it is. euprepriate: to reject the 


81 


(Ce INDEX-DIGEST 

OIL AND GAS. LEASES—Continued 

APPLICATIONS—Continued _ | _* 
 Generally—Continued | | Hg Page 


fae Where a protestant against the issuance of an ‘oil and gas Jease supports 
_ his allegations that the lease offer is net qualified with sufficient evi- 
- dence to warrant further inquiry or investigation by BLM, the protest 
‘should not be summarily dismissed for failure of the protestant to 
_ make positive proof of his allegations. Instead, the protest should -be 
| adjudicated: on its: merits after all available information has been . 2.8 
SOCVOlOPER Seat oia. bo ka ke eos ee eee ok 81 
| 3. The essential requirement of the anuitanccis oil and gas icasing ee » 
| is that all properly filed offers be afforded equal opportunity to obtain. 
a lease. Where a system effectively. excludes a lease offer from consid- 
eration, such a system is arbitrary and capricious..____.-..--..---- 234 
4, Under the Departmental regulations an offeror in a simultaneous oil and — | 
gas lease drawing must sign a statement that he is the sole party in 
interest, or, if not, submit the statement required by 43 CFR 3102. on 
. Failure to comply with the regulation requires rejection of the lease a 
- offer ween en --e+-------------- ween peas veeset eee eee 0S 


‘Drawings 


o. i: Established and Loneeatey Departmental policy relating to the admin- 
“istration of the simultaneous oil and gas leasing system, premised upon 
regulatory interpretation, is binding on all employees of the Bureau 
of Land Management, until such time as it is properly changed_.__- 234 
2. ‘The essential requirement of the simultaneous oil and gas leasing system — | 
is that all properly filed offers be afforded equal opportunity to obtain | 
a lease. Where .a system effectively excludes a lease offer from con- | | 
sideration, such a system is arbitrary and capricious_—_--.:-.------ 234 | 
(Be Where offers for the same parcel of land are filed by two pee in 7 
- &@ Simultaneous oil and gas lease drawing, and where the directors of 
the first corporation having authority to file offers and execute leases" 
- are directors of the second with the same authority and the surrounding ~ 
-.. circumstances suggest that the corporations are interrelated, the draw- 
- ing is inherently unfair and the offers are properly rejected as a pro- 
hibited multiple.filing. Collusion or intent to eorelve the pee : . 
no need not be shown. 22s. oe ee ee oe te «B74 
4. “Interest in an oil and gas lease or often! ” Tf ea oil and gas lease offeror —s. 
in an oral agreement gives another person “a claim or any prospective | 
~ or future claim to an advantage or benefit from:a lease,” there would. 
be an interest in the lease or lease offer which must be disclosed under 
43 CFR 3102.7. That an offeror might raise a technical legal defense 
against enforcement of such an. agreement in a caurt does not militate 
against there being a claim-or avoid the consequence of the disclosure 
regulation or 43 CFR 3112.5-2 prohibiting multiple filing in 1 drawing —_ 
ah ?YOORGUTeR: 2 2 et ala See at ead eee 643 
(5, “Tnterest in an oil and gas lease or offer.”” Where affidavits submited om 
2. appeal by an oil and gas lease offeror disclose that prior.to the filing 
of an oil and gas lease offer the offeror orally agreed to give the person — 
_ filing the offer for him either the opportunity to refuse to purchase the 
lease under terms and conditions that a third party would make (right oo 
of aey eo) or the SEE to make the first offer before: any fe is 
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- OIL AND GAS LEASES—Continued 
APPLICATIONS—Continued 


_ Drawings—Continued | | et _ Page - 


_ other offer would be steal re right 4 to buy), the éHerct has given. : 
the person an interest in the offer as defined in the regulations to in- | 
clude a Brose calive claim to an advantage or benefit from a 1 lease__ — 643— 


- Filing 


a Where offers for the same ore of land are filed — two. watperations in - 
a simultaneous oil and gas lease drawing, and where the directors of the - 
‘first corporation having authority to file offers and execute leases are _ 
directors of the second with the same authority and the surrounding __ 
circumstances suggest that the corporations are interrelated, the draw- 
ing is inherently unfair and the offers are properly rejected as a pro- 
hibited. multiple filing. Collusion or intent to. deceive the Git ae 
~ need not IG SHOWN jo eee i ---. 874. 


‘Sole Party’ in Interest 


ds; Under the Departmental regulations an offeror in a endl taneous oil and 
gas lease drawing must sign a statement that he is the sole party in 
interest, or, if not, submit the statement required by 43 CFR 3102.7. . 
Failure to comply ee the regulation requires rejection of oe lease ed 
joe ERE seas ieee eh ae leh oe cg sa Pa 1 Sige qantas wien ean einen games «643 | 
2. Where a protest, with accompanying supporting evideniee,, a Abate ~~ 
_ the oil and gas lease offer drawn first in a simultaneous filing-drawing 
procedure violated the regulations because a party in interest was not | 
disclosed and there was a multiple filing, the Bureau of Land Manage- a 
ment should first afford the drawee an opportunity to respond to the 
protest before rejecting the offer based on. facts alleged i in the protest. : 
_ The error, however, is rendered harmless where on appeal the offeror - 
has full opportunity to make factual submissions: and respond to the _ ae 
; 7 ZW Pets e205 (6) 8: {an nO a gee ee eI ee nn a ee rn 643 © 
_ 8. “Interest in an oil and gas lease or offer.” 7 an oil and gas lease offeror in an 
~ oral agreement gives another person “‘a claim or any prospective or 
future claim to an advantage or benefit from ai lease,” there would be. 3 
_ an interest. in the lease or lease offer which must be disclosed: under - 
43 CFR 3102.7. That an offeror might raise a technical legal defense ee 
against enforcement of such an agreement in a.court does not militate Rhy 
against there being a claim of avoid the consequence of the disclo-  - 
sure regulation. or 43 CFR 3112.5-2 prohibiting multiple filing in 
drawing procedirésat0 56.05 eet ok tine eeu oluse tas 9048 2 
4. “Interest in an oil and: gas lease or offer.’’ Where affidavits submitted on 
| appeal by an oil and gas lease offeror disclose that prior to the filing © 
-of'an oil and gas lease offer the offeror orally agreed to give the person. | 
_ filing the offer for him either the opportunity to refuse to purchase the 
. lease under. terms and conditions that a third party would make 
(right of. first refusal), or the opportunity to make the first. offer 
before any other offer would be accepted (first right to buy), the 
offeror has given the person an interest-in. the offer as defined in the. 
_ regulations to include a prospective claim to an advan iae or. benefit” | 
Srom a leases 36 ot eid ce eee eee pet Sebheseee . 645% 
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1 Where a protest, with accompanying supporting siianees alleges that 

the oil and gas lease offer drawn first in a simultaneous filing-drawing | 

: procedure violated the regulations. because a party in interest was 
not disclosed and there was a multiple filing, the Bureau of Land. 
Management should first afford the drawee an opportunity to respond 
to the protest before rejecting the offer based on facts alleged in the 
protest. The error, however, is rendered harmless where on appeal 
the offeror has full opportunity to make factual submissions, and .re-- . 
spond to the sea aR OO ET Te Se OR Re eat ae Oa Ca Oe Pe 643 


OIL SHALE 
WITHDRAWALS © 


1. Oil shale withdrawals administered by the Daastaient of the Interior 
~ “have reserved water rights for the purposes of investigation, examina-~ _ 
tion and classification of those lands. Water is not reserved for. actual 
oil shale development eins teed Gute dere ae hel ee Coed Sa 557 


OREGON AND CALIFORNIA RAILROAD AND RECONVEYED COOS BAY 
GRANT LANDS age | 
GENERALLY 


1. There are no ) reserved 3 water rights o on the scented Oregon and California | 
Railroad lands and the Coos Bay Wagon Road lands, the “0&C” 


2, FLPMA, the Taylor Grazing Act, the O&C Act, and other statutes permit ; 
the United States to appropriate water for the diverse purposes sound 
in the various Dee re ae 4) Ch Pe eeesee eee 560: 


PHOSPHATE aa AND Pens 


PERMITS 


LA prospecting permit which. satbeaces rene which § is. best ‘unclaimed’ and 
‘“andeveloped”’ is a nullity and void as a bonvey ance of any interest . 
in that land. Land in a mining claim remains “unclaimed” land for the - 
_ purposes of M-36893 so long as the claim is not validated by discovery | 
of a valuable locatable mineral deposit at the date of permit issuance. 
Surface disturbing mineral.activities, associated with delineation of 
- a mineral ore body which could reasonably be expected to disclose 
knowledge of an area’s coal potential ‘constitute development. The 
‘bona fide purchaser provisions of sec. 27(h)(2) of the Mineral Leasing 
Ast do not apply to porate which embrace land that is eee or 
. developed —.._..- AER gh Ee 2 ene a oes Me ree a ae ce ete Nera 627 
2. The BLM should presume the validity of mining claims or the Crete 3 
ment of mineral leases disclosed by abstracts submitted by the pref- | 
erence right lease applicant, and allow the applicant to pursue the 
- remedy of private contests or, failing that, issue a notice of intent to 
reject the lease application where claims or development are shown, 
and allow the preference right lease applicant the opportunity to show, 
on the record, the invalidity of the claims, or lack of poe veeeteny 
or both_---- eee ee ete ce aseee feel dag ache eal eee ee as es 627 


INDEX-DIGEST _ IT 
_ PUBLIC LANDS 
GENERALLY | ee “oa Ok OS. ape 
od. Federal title ‘e land may be igat by erosion, and land which has become ae 
_ submerged under water is. no longer subject to disposition under the. 
Alaska Native Allotment -Act.. The fact that an Alaska Native may 
. have used, occupied, and filed an application for such land when it 
was dry does not prevent the loss of Federal title to that land hy 


erosion. Neither the Alaska Statehood: Act nor the Submerged Lands 
Act prevents the passage of title to such land to the State_.______... 342 


RECLAMATION LANDS 
GENERALLY 


1. Sec. 8 of the 1902 Reclamation Act, 43 U.S.C. § 372 et seq. (1976) ' prohi: 
bits the Bureau of Heslamation from claiming any reserved water 
rights for any reclamation project unless the terms of any project 

- authorization subsequent to 1902 can fairly be read to: provide for a : 
reservation of water. ---------- Soe iow Goaeetoa ee ee Lee. 558. 


“REGULATIONS: 
(See also Administrative » Procedure.) 
GENERALLY. 


L The Secretary sould establish ee ae in Hinteewar Splintious: 
which would provide specific guidelines for determining how much 
uncertainty about use will prevent the processing of right-of-way | 

- applications____- Ca at asco Behar ease egal sees seer 293 

2. In view of 43 U. S.C.A. § 1752(c) (West Supp. 1978), which dictates. that. 

_. In certain circumstances the present grazing user shall have aright of 
_. first refusal for any new lease, 43 CFR 4110.5 (43 FR 29070), must 
_be read in pari materia therewith and with 43 CFR 4130.2(e) (43 FR 
29072) to be construed as a valid regulation and must be interpreted 
not to apply where the present grazing user desires a new lease and 
| ; otherwise meets the etetulony <a and: rey eases Piseuee. sok 


INTERPRETATION 


I, In view of 43 U. s. G. A. 5 1752(c) (West ore 1978), Siiehe aibeahes that © 
in certain circumstances the present grazing user shall have a right 
of first refusal for any. new. lease, 43 CFR 4110.5 (48 FR 29070), must 
be read 77 part materia therewith and with 43: CFR 4130.2(e). (43 FR 
29072) to be. construed as a. valid regulation and must be interpreted 
not to apply where the present grazing user desires a new..lease and 
otherwise meets the statutory and regulatory criteria__.-.....-..-- 51 


VALIDITY 


1. in view of 43 U.S.C.A. § 17 52(c) (West Supp. 1978), which dictates that 
in certain circumstances the present grazing user shall have a right of 
first. refusal for any new lease, 43 CFR 4110.5 (43 FR 29070), must 
- be read in pari materia therewith and with 43 CFR 4130.2(e) (43 FR 
29072) to be construed as a valid regulation and must be interpreted 
not ta apply where the present grazing user desires a new lease and . 
otherwise meets the statutory and EpeWatory cr (i: oe are ol 
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RI GHTS- OF-WAY 
(See also Indian Lands, Reclamation Lands.) 
. APPLICATIONS | 


7 A Given the specific fasts cea by the right-of-way spclinniion, where | 


the use of a large percentage (71%-89%) of the reservoir water is not 
known, the Secretary cannot make an “informed decision’ on the 
‘application, as required by Title V of the Federal Land Policy and 
- Management Act. of 1976, 90 Stat. 2743 (Oct. 21, 1976), 43 U.S.C. 


§ 1761 e seq. (1976) (FLPMA), and therefore mney, not procéed to 


—* eonsider the application 222. ht eect ete lta eecuces! 


2. ‘The apparent discretion granted to the Secretary in sec. 1761 of FLPMA. 


Page 


293 


which states that the Secretary shall require such information “which 


| ats deems. necessary”. to grant a right-of-way must be interpreted in 
light of sec. 1764’s specific mandate. to submit .a- ‘plan of operation, 


sec. 1765’s specific mandate to include protective terms and conditions, 


and Congress reference to “the use, or intended use’’ of the right-of-— 
way. Therefore, information about the intended use—as. opposed to | 


possible uses—of the water is necessary to the Secretary’ s decision 
whether to grant the application, under the circumstances presented 


by this case..¢ noe e ec hoe eet Soe ee . 


3. The Secretary could establish general policy in Sghi-of way regulations 
which would provide specific guidelines for determining how much 

- uncertainty about use will prevent the PrOCene of right-of-way 
applications. __-.._...-.-.+- Bete Sos eles pe Oe ee ae 


CONDITIONS AND LIMITATIO NS 


1. The Secretary. could establish general policy in ignicoe: way regulations: 
which would provide specific guidelines for determining how much 


uncertainty about use will prevent: the processing of right-of-way 
applications. ....----------.---- Spans Hes be eto -2 eee b+ ---++- 


FEDERAL LAND POLICY AND MANAGEMENT ACT oF 1878 


a0 Given the specific facts presented by. the right-of-way application, where 
the use.of a large percentage (71%-89%). of the reservoir water is not. 
known, the Secretary cannot make an “informed decision” on the 
| application, as required by Title V of the Federal Land Policy and’ 


; Management. Act of 1976, 90 Stat. 2743 (Oct. 21, 1976), 43 U.S.C. 
$1761 ef seg. (1976): (FLPMA), and therefore may: not proceed to 
consider the application_..._-.-__.-...-.-.---1 2-2 es ee 


293 


293 


293. 


293. 


2. The apparent discretion granted to the eSearetary in sec. 1761 of FLPMA © 


which states that the Secretary shall require such information ‘which 


he deems necessary” to grant. a right-of-way must be interpreted in 
light of sec. 1764’s specific mandate to submit a plan of operation,.. 


sec. 1765’s. specific mandate to include protective terms and condi- 


tions, and Congress reference to “the use, or intended use” of the 
right-of-way. Therefore, information about the intended use—as: op- 


posed to possible uses—of the water is necessary to the Secretary’s 
decision whether to grant the application, under the circumstances 
a presented by this CABG See tea ee eee eee eee bees | 
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RULES OF PRACTICE. 


(See. also Appeals, Contests and | Protests, Contracts, Hearings, Indian rs 
Probate.) | hee | be aa 


# "APPEALS . 


Burden of Proof - a . ie ts 2 & a ee ee aes, 


| Inreview proceedings of ables of violation and cessation orders, the hagien | 
of going. forward to establish. a prima facie case rests with OSM and. 
! . the ultimate burden of persuasion rests. with. the applicant for review... 437 
2. An appellant will be held: to: have failed to sustain its burden of proof and 
the appeal will be dentied where appellant’s case is submitted on the - 
‘record without a hearing and the record consists only of claim letters 
and pleadings alleging that the contracting officer's findings’ of fact and 
decision are erroneous in certain respects. Disputed allegations do not | 
constitute evidence and cannot be accepted as proof. of facts. eee _ 475, 


Motions a 


1. A claim by a concessioner under a National Park Service Contract is dis- 
missed as beyond the purview of the Board’s jurisdiction where the. : 
contract contains no. disputes clause and by its express terms the Con- 
tract Disputes Act of 1978 is not applicable to the claim asserted_ _____ 197 

2. A contractor may not proceed under the provisions of the Contract Dis- » : 
putes Act of 1978 where the appeal is from a final decision of the con- 

_ tracting officer rendered and received by the appellant prior to the 
effective date of the Act.-. 202-2 ee ee 520 

3. The appellant’s motion for reconsideration provides no reason for over-- 
turning the Board’s principal decision which dismissed the subject 
appeals for lack of jurisdiction. The Board, having found significant 
current precedents consistent with the view that the effective date 
of the Contract Disputes Act of 1978 was Mar. 1, 1979, and that claims 
appealed to the Board prior to that date were not pending then before. 
the Contracting Officer, finds those precedents controlling without | 
analysis of all matters argued i in appellant’s brief. Bee ehhags ote ep - 654 


. Reconsideration 


1. When an appellant files a timely motion for reconsideration asking that. 
an equitable adjustment be increased, the effect is to prevent finality 
from attaching to the original decision and.the Board has jurisdiction | 
to consider a Government response asking that the equitable allow- 
ance be reduced, even though the response was not filed within the _ 
30-day period allowed for initial filing of a motion for reconsideration_ — 125 
ae: When arguments advanced in a motion for reconsideration. | convince the = 
| Board that the formula used in determining an equitable adjustment 
was not the most. accurate method but where neither party submits. 
a better method, the Board will vacate its original finding regarding 
the equitable adjustment and. make: a ene based | on the 
| SVIdENCe Gl FOCOIC .G eeu. So eee fOr eee eee eee — - 125 
Pe The appellant’s motion for fecoiiaider ation provides no reason for over- . — 
turning the Board’s principal decision which dismissed the subject | 
appeals for lack of jurisdiction. The Board, having found significant — 
current precedents consistent with the view that the effective date | 
of the Contract Disputes Act of 1978 was Mar. 1, 1979, and. that 
claims appealed to the Board prior to that date were not pending | 
then before the Contracting Officer, finds those precedents controling _ 
without analysis of all matters argued 1 in appellant’s brief__._-.----- «654 © 
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_ RULES OF PRACTICE—Continued 
APPEALS—Continued | 


| Standing to Appeal 


1. This Board approves the rule that a surety may prosecute and appeal in 


its own name when it enters into a takeover agreement to complete 
performance of a defaulted contract, but in the absence of such an 


agreement, the surety may appeal under the defaulted contract only 


in a representative capacity with the consent of its principal, the 


principal contractor on the deveined contract. ee ats ISDE hl Sees . 


Timely Filing © 


A. When an appellant files a. ddmely motion for recorisideration asking that 


an equitable adjustment be increased, the effect is to prevent finality 


‘from attaching to the original decision and the Board has jurisdiction 
_to consider a Government response asking that the equitable allowance _ 
be reduced, even though the response was not filed within the 30-day | 
=e period allowed. for initial a of a motion for FOC OnSICerayon sae 


EVIDENCE 


ae Where the evidence as to specific trespass ‘indiéates that of a anne hee of 


- cattle counted some were located on private intermingled | land, but. 


there were no barriers, either natural or artificial, which would have 
_ prevented the cattle on private land from going onto the public land, 
it is proper to find that all cattle counted would tend to consume forage 


at a rate proportional to the ratio of foreage available on private and. 


DuabliC lands. con do tothe ihe cia tee eS eee the oe | 


2. An appellant will be held to have failed to sustain its een of proof and 


__. the appeal will be denied where appellant’s case is. submitted on the. 
~ record without a. hearing and the record consists only of claim letters 


and pleadings alleging that the contracting officer’s findings of fact 
and decision are erroneous in certain respects. Disputed. allegations do 


: not constitute evidence and cannot be Bocepicd as proof of facts-_--- - 


_ GOVERNMEN T CONTESTS . 


L Where the. Bureau of ‘Land ‘Management datartiiies that an Atgaes Native 


allotment application should be rejected because the land was not used _ 
; and occupied by the applicant, the BLM shall i issue a contest complaint 


pursuant to 43 CFR 4.451 et seg. Upon receiving a timely answer to the 
complaint, which answer raises a disputed issue of material fact, the 
Bureau. will.forward the case file to the Hearings Division, Office. of 


Hearings and Appeals, Department of the Interior, . for. assignment 


of an administrative law judge, who will proceed to schedule a hearing, 
at which the applicant may produce evidence to establish entitlement 
to his BU OPO NG re ah ne oe ek See ee 


2. Where the Bureau of Land Management (BLM) determines that an Alaska 


Native allotment application should be rejected in part because the 
Native did not use all of the land applied for, the BLM shall initiate a 
contest proceeding pursuant to 43 CFR 4.451 ef seg-._.-------_--<- 


- 3. Where there is a conflict between an application by the State of Alaska 


to select land under.the Alaska Mental Health Enabling Act and an 


-. application by an Alaska Native for allotment under the Act of May 1a, 
1906, and it appears to the Bureau of Land Management that the | 
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133, 


AT5 


279 
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RULES OF PRACTICE—Continued | | : ; 
| GOVERNMENT CONTESTS—Continued a | age. 


Native applicant has met the requirements for etent, upon notice of 
- this determination the State, if dissatisfied, has an election of remedies, 
ot may initiate private contest proceedings to prove lack of qualifica- 
tion on the part of the Native, or it may appeal the determination to 
the Board of. Land Appeals. If, on appeal, the Board concludes that 
the Native’s application is deficient, it will order the institution of 
Government contest proceedings. If, however, the Board affirms the 
finding that the requirements of saeent have been met, the State will 
have no further administrative recourse. Where the State had not, 
prior to its appeal, been afforded notice of the election, it should be. . 
afforded 2 an opperhaniy. to make oun election - Scie aioe eens See — 442 


HEARINGS 


1. Alaska Natives who aiegs ibatentiats use ail occupancy of vacant, un- 

appropriated, and unreserved public land in Alaska for a period of | 
at least 5 years pursuant to the Act of May 17, 1906, as amended, 
43 U.S.C. §§ 270-1 to 270-3 (1970) and the regulations at 43 CFR 
Subpart 2561 are entitled to notice and an opportunity for a hearing 

_ prior to rejection of their application. Such notice shall specify the 

_ reasons for the proposed rejection. Claimant shall have an opportunity 
to present evidence and testimony of favorable witnesses at a hearing nao 
before the trier of fact prior to a decision.___.___..-----.----------. 279 


PRIVATE CONTESTS - 


1. Under the “functional” standard to determine’ administrative standing : 
- set forth in Koniag, Inc. v. Andrus, 580 F. 2d 601 (D.C, Cir. 1978), 
cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection. © 
applications even if the land is within a Native village selection area — 
under the Alaska Native Claims Settlement. Act. The State has stand- 
ing under Departmental regulations to initiate. private contests against 


such conflicting Native allotment applications__-~.--+---»--------+- 361 
2 “Person. ” A State isa “person” within. the one of the Department’ 
private contest regulations______ 2.2.2 -- LiL 361 


3. Where there is a conflict. between an pplication by the State of ‘Aiaciea to 
select land under the Alaska Mental: Health Enabling Act and an ~ 
application. by an Alaska Native for allotment under the Act of 
May 17, 1906, and it appears to the Bureau of Land Management 
that the Native applicant has met the requirements for patent, upon 
notice of this determination the State, if dissatisfied, has an election of _ 

remedies. lt may initiate private. contest proceedings to prove lack of © 
| qualification on the part of the Native, or it may appeal the determina-  . 
tion to the Board of Land Appeals. If, on appeal, the Board concludes 
that the Native’s application is: deficient, it will order the institution. 
of. Government: contest proceedings. If, however, the Board affirms 
the finding that the requirements of patent have been met, the State — 
will have no further administrative recourse. Where the State had not, 
prior to its appeal, been afforded notice of the election, it should be 
| afforded : an. CEROKCUnILY. to make such’ elecuons secacbel ee eeeesees AAD 
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: ‘RULES OF PRACTICE—Continued | 
_ PROTESTS Z 


1. Where a Protest, with accompanying supporting ericennd, alleges that the 


oil and gas lease offer drawn first in a simultaneous filing-drawing pro- 


cedure violated the regulations because a party in interest was not dis--: 


closed and there was a. multiple filing, the Bureau of Land Manage- 
ment should first afford the drawee an opportunity to respond to the 
protest before rejecting the offer based on facts alleged in the protest. 
. The error, however, is rendered harmless where on appeal the offeror 
has full opportunity to make factual. submissions and respond to the 
allegations_.-.------..------ So iN cst Te Na a ty i ea ated 


SETTLEMENTS ON PUBLIC LANDS 


1A Native allotment. applicant, who. was 5 years old at the time when the 
land was withdrawn from all forms of appropriation, is properly 

- deemed to be incapable as a matter of law of having exerted inde- 
‘pendent use and occupancy of the land to the exclusion of others prior 

to the withdrawal and consequently ‘the allotment application is 
properly rejected: soe oS Se Se eee 

2. ‘An allotment right is personal to one who has soarplied with the laws and 
Bx drvcmpeor An applicant for a Native allotment may not rely or tack 

on use and coelipeney os ‘the aang by his, ae to establish his 


| STATE SELECTIONS 


Page. 


643 


345 


B46 


1. Where the State is a are to decisions by the Bureau of Land Manage- 


ment and the State’s selection. applications were rejected by those 


decisions, under 43 CFR 4.410, the State has standing to appeal a 
decisions to the Board of Land Appeals...._._-__-.----___-------- a 
2 The Alaska Native Claims Settlement Act extinguished aboriginal occu- 


pancy claims of Alaska Natives; such claims cannot serve as a bar to 


‘a State selection, nor preclude the State from challenging Native allot-. 
ment. applications conflicting. with its selection. ..---..2-.--=----- | 


3 ROSE the “functional” standard to determine sdininintative: sianding 


361 


361 


set forth in Koniag, Inc. v. Andrus, 580. F. 2d 601 (D.C. Cir. 1878), | | 


cert. denied, 99 S. Ct..733 (1979), the State of Alaska has standing to— 


; challenge Native allotment applications conflicting with its selection 


’ applications even if the Jand is within a Native village selection area 


under the Alaska Native Claims Settlement Act. The State has 

standing under Departmental regulations to initiate private con- 

tests against such conflicting as allotment eppucaiens i ee 
STATUTORY CONSTRUCTION : 


GENERALLY 
1. When interpreting Roderal ee and statutes pertaining to Indian 


361 


Affairs, one must consider the legislative history, as well as surrounding 7 


circumstances and subsequent administrative practices to determine 


what: the parties intended, and in particular, what the Indians under- 
stood the agreement to mean. Doubtful expressions are to be resolved in 
> She Una ans (av Ol 6 sien eu eae kee eae eee et eee coe eos 


| 2, Congressional intent to modify or eerste Indian property rights must : 


be clear and cannot be lightly inferred are eee ise o ten ae oe 
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‘STATUTORY CONSTRUCTION—Continued 
| GENERALLY—Continued . 


3. See. 25 of the Act of Apr. 1, 1904. 4 (33 Stat. 189, 224), «nich. padioied : a 


the application of the 1902 Reclamation Act to the Fort. Yuma and 


Colorado River Reservations, and which provided for the. allotment e 


and sale of surplus irrigable lands on those reservations, was unrelated 


_ to-and was not intended to effect the conditional cession provided ls 
for in the 1893 agreement and oe 1894 ng statute... a oO 


a "ADMINISTRATIVE CONSTRUCTION 2: 


1. -In determining whether interpretation of (a statute should he given. 


_ prospective effect, some of the factors to be considered are. whether - 
the statute is easily. susceptible to more ‘than one interpretation; 


Page 


whether the interpretation being overruled has been followed since 2 
enactment of the statute; the nature of the reliance placed on the -. ~~ 


precedent by the parties; the purpose of the statute. or rule in light of - 


public policy; the harm to the parties who have relied on the precedent 


to their detriment; and the harm either to the Government or the 
public purpose. _-~_-~- ao eee se aaa -~--- ee See ne re Seen een et wee SS en 


SUBMERGED LANDS — 


1. Federal title to land may ee lost bee erosion, and land which has ae 
submerged under water is no longer subject to disposition. under the: 
Alaska Native Allotment Act. The fact that an Alaska Native may 


have used, occupied, and filed an application for such land when it | 


307 


was dry does not prevent the-loss of Federal: title +o that land by °_ 


erosion. Neither the Alaska Statehood Act nor the Submerged Lands. 
Act prevents the passage of title to such land to the pe Jeo e ee 


‘SUBMERGED LANDS ACT _ 
GENERALLY 


1. Where submerged lands were included in a withdrawal order in Alaska, 


which was in effect at the time the State entered the Union, even - — 


though such submerged lands were not specifically described in the 
withdrawal order, such submerged lands would not pass to: the State 

at statehood pursuant to sec. 5(a) of the Submerged Lands Act_____ 

2. The subsequent revocation of a withdrawal of submerged lands which 
prevented the State from acquiring title to such lands at statehood 
pursuant to sec. 5(a) of the Submerged Lands Act, has no effect on 

the ownership of the lands contained i in. the withdrawal.___.—_ Rett 

3. Where the coastal submerged lands in the Arctic National Wildlife Refuge 
_ were segregated by an application for a withdrawal filed by the Fish 

and Wildlife Service in Jan. 1958, 1 year before Alaska statehood, 

such application operated ‘as an express retention of the lands at 

: ‘statehood under the Submerged Lands Act, and prevented passage 


. of title of the coastal submerged lands to the State. geo a ocee oe ky 


151, 


151 


151 


4, Federal title to land may be lost by: erosion, and land which has peconie,., Sai 
- . submerged under water is no longer subject to disposition under the. 

' Alaska Native Allotment Act. The fact that an Alaska Native may 
have used, occupied, and filed an application for such land when itwas 


dry does not prevent the loss of Federal title to that land by erosion. 


Neither the Alaska Statehood Act nor the Submerged Lands Act pre- A 


-- vents the pessiee of title to such _ to the Stee os ee ee ee 
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“SUBMERGED LANDS AcT—continued 
| - GENERALLY—Continued | 


5. The Board adopts the Solicitor’s conclusion that Public Land Order No. 82, 
(Jan. 22, 1948).(8.FR 1599 (Feb. 4, 1943)) constituted an express re- 


tention for the United States of:submerged. lands when Alaska was 
admitted. to the Union, and title to the submerged. lands: withdrawn 
-by PLO No. 82 did not. pass to the State of Alaska with statehood__. 


6. Regulations in 48-CFR 2650.5- 1(b) deal explicitly with chargeability of 


acreage and implicitly with land title, establishing two categories of 


submerged lands not required to be selected and charged: those under- _ 
lying navigable waters, and those underlying poe waters of 


one-half section or more__ 2... en eee ee 


7. Under regulations i in 43 CFR 2650. 5-1 1(b), Federal opieniin of sibinersed - 


lands does not require all such lands to be Tees —— a Native 
corporation’ S acreage entitlement_- CR ye SPE ala Meare er le Sema 


‘SURFACE MINING CONTROL AND RECLAMATION ‘ACT OF 1977 


ABATEMENT 


1. A refusal to grant an extension of time for cited is not necessarily 


_ an abuse of discretion when the request for an extension was made _ 


after the abatement time had expired_ Ste rth alata etek caer ass 
ADMINISTRATIVE PROCEDURE : | 


Generally | | 


i. An administrative ae. judge may raise auctions which RO) to aie airthority 
of the Dey under the Act. even if the parties fail to raise those 

. CUCSUIOOS 6 oie a reo eae oe ameter 

2. If a party objects to. any in. of or ueuon it es by an Saminertive 


Page | 
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381, 


381 


675. 


321 


law judge it should. do so in a manner that the administrative law 


judge can reconsider his action in light of that objection..-_____. rice 


3. It is imperative both to the just implementation of this Act and to the 


proper. functioning of ‘administrative review within the Department 
- that parties cooperate with the administrative gad judge’ S conduct of 
the proceeding and with his requests... -_-_ Ee ay av a Oia A 


_4. In a case on bepuesl the Board bases its oe on the record before : 


__ the amount of coal removed or to be removed i is less than that provided 
by law to constitute surface coal mining, he must EpHONG such an as- 


| SCrUOD ao bvoct cea Ee ee NPS NS ee ene ree ey etree ee ee i 
6. In Teview proceedings of notices. of violation and cessation orders, the 


burden of going forward to establish a prima facie case rests with OSM 
-. and the ultimate burden. of persuasion rests with the appleant for 


Findings | 


Ye The administrative law judge may Maas fin dings of fact in any of a number 


_of acceptable ways, but, however they are arrived at, findings must be 
| sufficiently comprehensive and pertinent. to form a _basis for decision Nam 


when measured eens the eviden CC gio ta eee ae eee ese beta 


321 


322 


} . 869 
3D. Where the applicant for review hee his defense upon the assertion that ak 


370 


437 
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ADMINISTRATIVE PRO CEDURE—Continued 
Findings—Continued 


2. Except in cases governed by 43 CFR 4. 1187(¢) or. a: 1266(b) a,.0 


-written decision or a-written order confirming. a ruling from the bench ~ 
- constitutes the initial decision. The written decision or order incor-. 
porating the ruling from the bench must comply with 43 CFR 4.1127. 


The only exception to this rule is when the administrative law judge 
both specifically states. that a ruling from the bench constitutes. his 
initial decision and fully complies with the requirements of 43° CFR 
* M1127 in thatoral ruling 2.0.2 0 es 


783 


SURFACE MINING CONTROL AND RECLAMATION ACT OF 197—Continned 


Page 


321 


2 In review proceedings of cessation orders issued pursuant. to sec. 521(a) (2) 


‘of the Surface Mining Control and Reclamation Act of 1977,-theie 


must be a determination whether the condition, practice, or violation 


which. is the basis for the. order is one which creates an imminent | 


~- danger to the health or safety of the public, or is causing, or ‘can reason- 


ably be expected to cause significant, imminent environmental harm to . 


land, air, or water FOSOUlCCS 25 Sos ek ee eae geese 
APPLICABILITY - 
’ Generally 


1. Where excavation work: has ‘alten pines and éoal rene -puit no coal 
- removed, and the landowner’s intent is to create homesites and not to 


‘remove coal unless permission to do so is received from the State, the © 


Office of Surface Mining Reclamation and Enforcement lacks juris- 
diction. over the Jand__.-.-____- Stato eee ase ee pected 


Enforcement Provisions 


1. The enforcement provisions of the Act and. the initial Federal eat aay 
program are not avoided by the failure of a person to obtain a State 
permit before conducting surface coal-mining and reclamation: opera- 

tions regulated by a State- ee ease aaa pee wre erect snare oes 


Postmining Land Use - 


1. Excavation for the purpose Sof obtaining ee is an activity which may be 
— subject’ to regulation under the Act, even though that activity may 
be incidental to a postinining 1 land use plan. __- Soa See cimeecas 


APPEALS 
‘Effect of 
1. Although, when a anise is sepented: to the Bowe: ‘OSM. pene take 


486 


550 


487 


486 


further action in the ‘matter except to. advise the Board whether the. 


requested relief should or should not be granted, OSM can at any 
time move the Board to a wnt OSM feels is appropriate sidaaeeaie 


_ ATTORNEYS’ FEES | 


Bad Faith 


1, An award of costs and expenses including attorneys’ fees may oe awarded : 


to a permittee from OSM only if the permittee establishes that OSM 


took enforcement action in bad faith and for the purpose of harassing me 
or embarrassing the permittee..-----------------—- ROEEn ates 


675 
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SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977—Continued a 
BACKFILLING AND GRADING REQUIREMENTS -_ | . 
- Previously-mined Lands a a er a im Fs” » “h “page? 
1. The backfilling. and grading requirements of 30. OFR 7 15. 14 apni only to | 

lands which are used, disturbed, or redisturbed in connection with.or 

_. to facilitate mining or to. comply: with the requirements of the Act or 

- Federal interim ‘regulations, and do not: apply to previously mined — 
lands on which no adverse physical impact results from surface coal. 


_mining and reclamation operations conducted after the effective date , | 
of the Federal. initial performance FeCUirM CMe s- Peeler eeet, el) 


_ CESSATION ORDERS. 


ele A cessation. order is met sicpeely deaded under sec. 521 (a) (2) ee the Act. 
ee when there i is no. suggestion in the record that the cited violation was 
_. ereating an imminent danger to. publie. health or safety or was causing 7 
or could reasonably be expected to cause significant, imminentenviron- 
mental arm... --~~--2-----2- 2-22 22-2 -2nn nn Sennen nent «675 


CIVIL PENALTIES. 


~ Generally ~ 


‘1. During. the initial repulatery program a person may be assessed B civil 
. penalty under 30 CFR 723.1 for. violations of a permit condition, a 
regulation, or a provision of Title V of the Act even though. he oe ee he 
not hold a en from. me State reeulatary ne SS eects Siege es | 322 


Hearings Procedure | . 
1. The filing of an application fo review of a notice of violation does not: 


- guspend the running of. the period within which a petition for review 
(of a proposed assessment of a civil penalty must pe 2 filed. --—=—— 221 


ENVIRONMENTAL HARM 


A. In review proceedings of cesea oil ee issued pursuant to. sec. 521(a) (2) 
, of the Surface Mining Control and Reclamation Act of 1977, there. - 
_ must be a determination whether the condition, practice, or Violation 
_ which is the basis.for the order is one which creates an imminent 
Ping danger to the health or. safety of the public, or is causing, or can 
reasonably .be expected +o cause significant, imminent environmental 
harm to land, air, or water resources__-__-_-_.--------------_---- - 486 
: 2. A cessation order is not properly issued. under sec. 521(a)(2) of the Act. 
_. when there i is no suggestion in the record that the cited violation was — 
| creating an imminent danger to public health or safety or was caus- 
‘ing or could reasonably be. expected to cause significant, imminent. 
environmental harm__ ~~. -~---~-~~~~----------~------=----~ See 675 
oy EVIDENCE — oe | , a 
i. Where the evidence presented by OSM. in ree of a cited aieation of 
the initial regulatory program performance standards is that the in- — 
_- spector relied on representations made to him in writing the violation, 
~ such evidence must be sufficient to. withstand challenges to the sub- 
stance of the representations made. and to the authority to. bind the | 
permittee of the individual making the representations. ty te tities (724 
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HEARINGS | 


]. Any Giiectiens to the location. of : a minesite review hearing Tie be. made. i 
- before or at the time of the minesite hearing _ - a eee ee ene 


; INITIAL REGULATORY PROGRAM 


Generally 


| | — 785 
SURFACE MINING CONTROL AND RECLAMATION ACT oF 1977—continued 
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1. The Secretary of the Interior has Mateceed the Suitav Mining eoieet _ 


and Reclamation Act of 1977 through his duly promulgated interim 
program regulations. to exclude sec. 521(a)(1) of the Act from having 
effect during the interim regulatory program____________-_--_-___- 


2. The definition of “permittee” adopted by the Secretary for the initial 


‘regulatory program in 30 CFR 700.5 includes those persons who, 
through ignorance or dishonesty, fail to obtain a pam before engaging 


ee el 


in activities regulated by a state_..___..----22--20 0-22 STL TLE 


3. When an interim regulatory provision is ‘ambiguous erhens applied to a> 


24] 


~ 322° 


particular operation, and its intended meaning is not clarified by refer-— = 


ence to the interim regulatory. provisions as a whole.and other pertinent 
interpretive materials, that provision may: be construed in favor of 
| ‘the entity seeking relief from its application... _- ee en Ra a 
“4, “Permittee, ”* The definition of “permittee” adopted by. the Scene | for 


336 


the initial regulatory program in 30 CFR 700.5 includes those persons o | . 


~ who fail to obtain a State permit before conducting surface coal INE | 


: and reclamation operations regulated by: a ‘State... __ hi Gee Deis ae 
; Performance Requirements a a oe | 


~ Applicability. 


486 


1. The extraction of coal as an eeidental part of privately financed con- est! 


struction is not an activity excluded, . as such, from coverage by the 
performance requirements, of the initial FOEUIEIOEY. oe meas ee 


State Regulation 


| i “Compliance. with State mining” > pertnit conaiione: doce: not excuse non- 


compliance with the initial Federal performance requirements__._--. 


22 Regardless of whether a permittee has a mining and reclamation plan. 


approved by the State regulatory authority before the: interim regula- 
tions became effective, that plan must meet the requirements of the 


mepuilations: (4-20. .S ods ae tte a Btedats ante Se 


| ‘State Regulation 


1. The initial Federal regulatory program is not applicable to a surface coal 
. mining operation. which is located.on State land and which is not 
subject to State regulation within the scope of any of the initial per- 


formance standards.____=.__---- AGRE ree A eae ene ee 3 


INSPECTIONS 


1. In the absence of seeraordinaig circumstances, the Board is unwilling to 
consider an entry made without prior presentation of credentials by 


an eau! to. be: in compliance with the requirements of 30 CIFR.. 


‘721.42 (a)------ eee See see ee yee ee eee ee 


309-485 O- 80-9 
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250 


— «446. 
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- SURFACE MINING CONTROL AND RECLAMATION ACT oF 1977—Continued = 


PUBLIC HEALTH AND SAFETY 


| 1. A cessation order is not ee seajied) under sec. 521 (a) (2) of the Act ” 


when there is no. suggestion in the record that the cited violation was 


creating an imminent danger to public health or safety or was causing: 
or could reasonably be expected to cause significant, imminent environ- _ 
one harm_..__ EER en TERE CN ToT , Ee ene CN ARNT Pan Oe 


ROADS — 
Maintenance - yh a : 
1. Haul roads shall be atntainsa: in ope ainite with 30. CFR 717. 17(j), 


by means that will prevent additional contributions of suspended solids. 


to streamflow, or to runoff outside the permit area, to the extent pos- 

sible using the best technology currently available._....-_-_._---~_- 

2. In determining whether there is a violation of the haul road maintenance 
requirements of 30. CFR. .717.17(j) (8) (i), the relevant inquiry is not 


-. Page . 


675 | 


624 


_whether-the road’s condition constituted failure to maintain it in view 7 | 


of its use, but whether its condition demonstrated a failure to main- — 


tain it in a manner that would prevent adverse impacts on the hydro- 
logic balance in general and additional. contributions of suspended 
solids to streamflow or to runoff outside the permit area in particular ? 


SIGNS AND MARKERS - 


L While the initial Federal. eniees program requires that the ences | 


of the permit area be clearly marked, there is no definition of permit 
area applicable during such program; therefore, an interpretation of 30 
CFR 715.12(c) that is consonant with the spirit and purposes of the 


ACU will be Uplel d 24. bo5 soe eee gua e ee age eee | 


2. Signs and markers, whenever required, must be durable and eaeily: recog- 


| nized ese ee tee he REET oie hak eee RY Se eek ee on eee Re aero ne 


SPOIL AND MINE WASTES 
Valley and Head-of-Hollow Fills” | 


624 


656 


656 


- |. The fact that aD. operator may. have begun sooeteaedng a “All which ob- 


: _ structed, interrupted, or encroached upon a natural drainage channel 
_or natural stream channel prior to May 3, 1978, may. not excuse the 
operator from: complying with Federal requirements for a valley fitl 
when he subsequently continues construction of oe valley fill, ...-- 


STATE REGULATION 


1. Regardless of whether a permittee has a mining and redinciations pian 
__ spproved by the State regulatory authority before the interim regu- 

~ lations became effective, that plan must meet the requirements of the 
regulations_.__. Aaa eats a ME ca A aces eek oR el sn ee 

2. In order for the regulatory authority’s approval of a permittee’ s use of 


437 


‘alternative materials in place of topsoil to be timely, it must be given ee 


_ before alternative material is substituted for topsoil. a ee 


SURFACE OWNER CONSENT 


A. The Secretary may, in computing the fair seen: ee of coal to be 
leased competitively under privately owned surface, assume a limited 


7 surface owner consent cost, based on losses and costs to the surface | 


| estate and operation and similar evaluations, regardless. of the actual 


price paid or the amount which a surface owner could otherwise — 
demand POR CONSEN Guages bes ore eae ode eh Shute ed Mace. 2 


INDEX-DIGEST 


SURFACE OWNER CONSENT—Continued 


2. Assumption of a limited surface owner consent ooatt to be used in place of 
actual cost in the computation of fair market value of coal to be leased 
competitively is necessary to ensure receipt of fair market value by” 


_ the public as required by 30 U.S.C. § 201(a) (1976)_-.. 
3. In the exercise of his discretion to lease under the Mineral Leasing Act, 


SURFACE. MINING CONTROL AND RECLAMATION ACT OF 1977—Continued 1: 


Page 


28 


the Secretary has authority to decline to issue a coal lease where surface .. | 


owner consent costs prevent the public from reamane a fair return on . 


the value of the coal 
TOPSOIL 


we ee eo ewe ee eee ee ee ee 


Generally 


"a, A showing of contamination i is ae a necessary vie quirement in ieceablignine 
a topsoil removal violation pursuant to 30 CFR 715.16: Protection 


of topsoil from contamination is merely a Treason 1 for: the removal re- _ 


quirement, not a requirement itself__. 


| Alternative Materials 


1. Even when the regulatory authority has Seared the use of alternative 
materials in place of. topsoil, the. alternative materials must be han- 
dled in accordance with 30 CFR 715. 16(a)(4) (1) Bee eee eee 

2. In order for. the regulatory authority’s approval of a permittee’ S use of 
alternative materials in. place of. topsoil to be timely, it must be given 
before alternative material is substituted for topsoil. -...--..-------- 

3. An operator must obtain approval from a State regulatory authority be- 


fore using alternative materials instead of Temoving, segregating, and 


redistributing topsoil 


ee eee we em we we we tt we = ow oe om om om oe we oe en a es i i ae ei 


Handling. 
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1. Absent express appeal of an alternative ian: by a regulatory authority i 


in the: manner provided by law,.30. von 715. 16 eaedae no Jess than - 


all the available aa eel to be iselvaeod 
VARIANCES _ 


i Any: evenonond from fhe aii ene of 30 CFR. 715.17 oe concerning 


sedimentation. ponds, : ‘must be sought from the appropriate regulatory 
authority 


RoR rn ee nw ne ee ee ee eee 


WATER QUALITY STANDARDS AND EFFLUENT LIMITATIONS 


- Discharges from Disturbed Areas. 


656 


675 


1. Discharges from any portion. of a permitted a area that. is disturbed i in the a 


course of the permittee’s mining. operations. must: comply with the 
effluent limitations contained in 30 CFR 715. 17 (a) of the Benetts 
_ ment’s. initial ened program 


‘Disturbed Areas | 


Sedimentation Ponds 


— 38 


A. A sedimentation oe is.a | “disturbed : area, ” as that. term is defined for: 


_-the purpose of 30 CFR 715.17(a) of the Department’s initial regula- 


tory program, when any portion of the permitted area which drains 


into the sedimentation pond has been disturbed by the permittee - | 
other than by the construction of other sedimentation. ponds, roads: 


or diversion ditches 


SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977—Continued 


. WATER QUALITY STANDARDS: AND ESET Ne LIMITATIONS—Continued 


Sedimentation Ponds — 


ak Any exemption from the requirements of 30 CFR 71 15.17 (a), : concerning 
sedimentation ponds, must be sought from the appropriate Repulatery 
-authority.../.-2..- 300-25 -22 een wen po ewan penne 22 --s---- % 


"WORDS AND PHRASES © 


. “Permittee.” The definition of “permittee” adopted by the Secretary for — 


Page 


675 


the initial regulatory program in 30 CFR 700.5 includes those persons — | 


who fail to obtain a State permit before conducting surface coal mining 
and reclamation operations regulated by. a State... 12-22 Lee 


-486— 


De “Topsoil.”” For purposes of the topsoil removal requirements of 30 CFR ue 


715.16(a), topsoil is either all the A horizon or the A horizon plus un- 
consolidated material to 4. depth of. 6 inches or all unconsolidated ma-. 
terial where less than. 6 inches of material exists_—-.—----------- one 


TAYLOR GRAZING ACT 
% GENERALLY 


1. The Taylor Grazing Act ested: no reserved water rights _ shee Me | 


| 2 The management programs mandated by Congress in such Acts as the 


483 


557 


Taylor Grazing Act and FLPMA require the appropriation of water | 


“by the United States in order to assure the success of the programs | 


and carry out the objectives established by Congress.-- ne a PaOe 


559 


“3. FLPMA, the Taylor Grazing Act, the O&C Act, and other statutes permit 
the United States to appropriate water for the diverse purposes found — 


in a various statutes_—-——..—-. en ee ee eubacies 
| TRESPASS | = | 7 _ 4 
MEASURE OF DAMAGES . 


560 | 


Jk Where the evidence as to specific feaepiacs iaidiontes that of ihe number ek me 


cattle counted some were located on private intermingled land, but 
. there were no barriers, either natural or artificial, which would have 


| prevented the cattle on private land from going onto the public land, : 
it is proper to find that all cattle counted would tend to consume: 


forage at a rate proportional to the Tatio ee forage available on Paya 


—. and public ae poe eee ee eee ner eer ae 


_ WATER AND WATER RIGHTS 
: GENERALLY a 


A. By acquisition “of the lands now comprising the Western: States, the 


United States acquired all rights Sppamensnt to such pds including 
“Water TIGNtS#2 4336 SS a ee le oe 


2. Under the Property Clause, Consens has the power to control the dispo- 


sition and use of water on, under, or appurtenant to original public 
domain lands, and it is not lightly inferred that this power has been 


exercised _ Bp hh yee ies 2s es San ca a ce ee ele etn co ee St tae 


3. To the extent. Congress has not dearly granted atthority to the States 
over waters which are in, on, under or appurtenant to Federal lands - 


comprising the public domain and reserved public domain, the Federal 


-° Government maintains its sovereign rights in such waters and may — 
7 “put them to. use irrespective of State law. ete ahertaes Leeann eke ee . 


133 


553 


5583 
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‘IN DEX- DIGE ST 


WATER AND WATER RIGHTS—Continued 
GENERALLY—Continued 


4. 


10, 


AL. 


49 


Federal control over the disposition’ and use of water in, on, under or — 
appurtenant to Federal land ultimately rests on the Supremacy | 
Clause, which permits the Federal Government to exercise its Cae: Sicse, OF 

‘553 


tutional prerogatives without regard to State law_._.....------2--- 


. The admission of a State into the Union and the “equal footing” "doctrine , 
did not divest the. United States of its. plenary control over ‘waters 
_ which are in, on, “under or appurtenant to Federal lands SOM PHEIne the. 


- public domain and reserved public domain___-_____--.-.---------- 
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553 


I ederal. control over its needed water rights, ‘inhainpered by. compliance 


with . procedural and substantive State law, is supported by the 


Supremacy Clause and the doctrine that Federal activities are amuned . | 


from State regulation unless there is specific Pore te De: 


viding for State control_______- aT ee eR ae REN oP Sed a ENN 7 
: Originally, the common law riparian rules of naturre flow applied to the 


_ public lands; these riparian rules could be changed by State leislatures 
only if such ehances did not impair the right of the United States to 
the continued flow of water bordering its lands needed for the bene- 
ficial use of Government Property, or if the Congress expressly 
CONSeN Ed 3. 2. pe sttgewocne eestor steeoN ee eb Seppe eles 


. Three Federal statutes onde ihe: general basis. for State feculntory 
authority over water rights: Act of. July-26, 1866, § 9,-14 Stat. 253; . 


Act of July 9, 1870, § 17, 16 Stat. 218, 43 US. C. §.661 (1976); and 
the Desert Land Act of 1877, 19 Stat. 377, 43 U.S.C. § 321 ef seq, 


a The Act of July 26, 1866 §9, 14 Stat. 253, and the Act of July 9, 1870, 


§ 17, 16 Stat. 218, 480U.8.C. § 661 (1976), sanctioned private posses- 
sory rights to water on the public lands asserted under local laws and 
customs; Congress in effect waived its proprietary and riparian rights 
‘to water on the public domain to the extent water is appropriated by 
members of the public under State law in conformance with the grant 


- of authority. found in these two Acts, and Congress thereby confined . 


the assertion of inchoate Federal. water rights to. unepprepmere 
waters that exist at any point in time_._________-...-------+------ 
Supreme Court dicta concerning the effect of the Desert Land me of 1877, 
19 Stat. 377, 48 U.S.C. § 321 ef seg. (1976), on Federal. water rghts are 

_ somewhat at war with each other; but Supreme Court decisions up- 
holding Federal reserved water rights must mean that the Desert 


Land Act of 1877 did not divest the United States of its authority, 
as sovereign, to use the unappropriated. waters on the pene lands 


for governmental purposes__...-.-.---.------+----.--- +--+ ale 


Since the Federal Government has never granted away its aa to make 

_ use of unappropriated waters on Federal lands, the United States 
retains the power to vest in itself water rights-in ‘unappropriated waters 7 

-. . on, in, under, or appurtenant to Federal lands, and it. anay: exercise - 

. gueh power independent of substantive State law-_---.-_------ 22... | 

For purposes. of the Executive Order of Apr. 17, 1926, the term ‘ “spring” 

_ Means a discrete natural flow of water emerging from the éarth ata. 


553 


553 


553 


553 


554 


554 


reasonably distinct location, whether or not such flow. constitutes a 


source of or is tributary to a water course, pond, or other body of. 

- surface water. The term “waterhole’” means a dip or hole in the earth’s. 
a surface where surface or groundwater collects and which may Serve as 

<a watering pee for | man or animals... ---------. Soe oe eee ee 


790 | INDEX-DIGEST 


‘WATER AND WATER RIGHTS—Continued | 


13. The Executive Order withdrew, as of Apr.:17, 1926, all lands containing 
| _ important springs and waterholes.that existed as of that date on un- 
appropriated, unreserved public lands_.-~----_ 2-2 ---+ ~~ eee ei e 555 
‘14. The Executive Order does not affect a valid, private-right to use some or 
all of the waters of such a source that vested under the. Sppieable | 
| State laws, custom or usage prior to Apr. 17, 1926_.____2_____2___- «B55 
15. The Executive Order does not withdraw artificially developed sources of 
: water or manmade structures for collection of water on the public 
domain. However, any interest held in those artificially developed or 
constructed. sources or structures passes to the- United States upon 
' abandonment by the developer or his successor in interest by virtue 
| - of the United States’ ownership of the land_-_-.-__ ee ee eee 555 
16. The Executive Order withdraws, by operation of law, lands which become 
of the character contemplated in the Order subsequent to.the date of 
the Order; 7.¢., vacant, unappropriated, unreserved. public lands upon _ 
| which springs or waterholes come into existence after Apr. 17,1926... 556 
17. The Executive Order withdraws, by operation of law, any vacant, un-. : 
appropriated, unreserved public land upon which is located a spring 
or waterhole and for which. a private vested right to use all of such 
- water under applicable State law, custom and usage has previously 
- existed upon abandonment or forfeiture of that State water right under 
_ the terms of the applicable State law,-custom or usage.____________ 556 
18.. The Executive Order withdraws all lands containing springs or waterholes 
| as defined and subject to the limitations set forth above, regardless of 
_ whether the water source has been the pues of an oreo nse’ as 
to its existence and location____-_--__.-_-2----2.--- eee - 556 
19. The priority date for the public right i use ‘the waters of a spring or 
a waterhole withdrawn under the Grder is Apr. 17, 1926, for all public 
springs and’ waterholes existing on that date. Those public springs — 
-and waterholes that naturally.come into existence at a, es date : are | 
| withdrawn. when they come into existence:._-.____-__ 222-2 1 2. B56. - 
20. Any action taken by ‘private party who did not have a vested Sins water 
- -Tight prior to Apr. 17, 1926, or had not received appropriate permission _ 
_ from the United States subsequent to that date to make use -of the 
«public waterhole or spring withdrawn by the Order is a nullity and of 
no force and effect. Any entry onto the reserved land for such puree : 
: bonstivutes @ Ales pass ss «ann ode ete e ee dcul Le eco te oes 506 
) 21. The purposes for which water is peered under the 1926 One: are (a) | 
~ = -stockwatering, (b) human consumption, (c) agriculture and irrigation, | 
| including sustaining fish, wildlife and plants asa food and TORRES | 
| ‘gource, and (d) flood, soil, fire and erosion control_ = _-..-.------- . 656 
22: Because the Federal Land Policy and Management. Act of 1976, 43 | 
~~ US8.C. §.1701 ef seg. (1978), repealed both authorizing statutes under — 
' ‘which the Apr. 17, 1926, Order was issued, springs and waterholes on 
the public domain coming into existence after Oct. 21; 1976, are not 
. withdrawn by the Apr. 17, 1926, Order but must be withdrawn under Ps ahs 
oe eau still Susting legislative authority to be effective... 2-2-2 --.. 556. 
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- WATER AND WATER RIGHTS—Continued e 
_GENERALLY—Continued jt PO eR OR | Re ees 


23. Sec. 701 (g). of FLPMA, 43 U. S. C. 5 1701. notes: (1976) , Inaintains the 
status quo in the relationship between. the States and.the Federal 
| - Government on water, and allows for (a) the continued appropriation, 
of unappropriated nonnavigable waters on the public domain by private © 
- persons pursuant to Stute law as authorized by the Desert Land Act; 
_.(b). the right: of the United States to use. unappropriated water for the 
congressionally recognized and mandated purposes set forth in legis- 
lation providing for the management of the public domain; and (c) 
application by. the United States to secure water a pursuant, to “, 
State law for these purposes: —.......--2-s--- eee eee 560 
24, The National Park Service and Fish and Wildlife Service may paavoprinte 
water to fulfill any congressionally authorized function for areas under 
their administration_- __ - ie ett aes pee em ee ee 560 


_ FEDERAL APPROPRIATION 


“ai The United States has the right to Saprooriate Water: on its own pisipalty are 
| for congressionally authorized uses, which right arises from actual use 
of unappropriated water by the United States to carry out. congres- 
sionally authorized management objectives on Federal lands, but. _ 
may not predate in priority the date action is taken leading to an 
actual use, and it may not adversely affect other rights DREVIQUELY. ee 
established under State law._.___-____-...-----2--_2-------_-.-- — 654 
2. The appropriation of water by the Federal Govemunent for authorized 
Federal purposes cannot be strictly limited by State substantive law; 
for example, by what State law says is a “diversion” of water or a. | 
“beneficial use’’ for which water can be appropriated___2_..-_._-__- 554 
3. The management program mandated by Congress in such Acts as ‘the Fae 
Taylor Grazing Act and FLPMA require the appropriation of water 
by the United States in order to assure the success of the groban and <a 
carry out the objectives established by: Congress__.__._-_-.---1----- 559 
4, FLPMA, the Taylor Grazing Act, the O&C Act, and other statutes permit <a 
the United States to BRREODTIAUE water for the diverse a found : 
in the various E108: ee ae eS nT Ce mn OY eer eR a 560 
5. FLPMA authorizes the BLM to appropriate water efor such uses as fish cad . S 
wildlife maintenance and protection, scenic value preservation, and 
human consumption, and protection of areas of critical environmental 
“concern. - ~~ -------~-----~-~---~-----+------------ Sakae Zoo 560 


FEDERALLY RESERVED WATER RIGHTS 


1. When the Federal. Government withdraws land from the public domain 
and reserves it for a Federal purpose, by implication, it reserves ap- 
purtenant water then unappropriated to the extent needed to accomp- 
lish the purpose of the reservation, and the reserved water right vests 
on the date of the reservation and is superior to the rights of future 
16) 29.20] 81 16): ee cee a ee eg ce eR ae a eae Sct 554 
2. The intent to reserve water is fered if previously unappropriated water 
is necessary to accomplish the purposes for which the land reservation 
is created, but where water is only valuable for a secondary use of.the © 
reservation there arises a contrary inference that the United States 
would acquire water in the same manner as. s other public or private | 
appropriators_...-._.-___ 2. .__- iia Mel eats ean ee tse eae Se 557 
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IN DEX~DIGEST 


WATER AND WATER RIGHTS—Continued a 
_ FEDERALLY RESERVED WATER RIGHTS—Continued | | 


3. The priority. date of the Federal reserved ayatee: right f for: purposes of 


10. 
11. 
12. 
13. 


14. 


15. 


| 16. 


determining seniority of water ‘tights relative to those obtained under 
- State or other Federal law is the date of the Federal reservation or 


withdrawal action initiated toward a reservation.__..-_________. = 7 
. The volume and scope of particular reserved water Highte! are Federal 


questions calling for the application of Federai law; State law require- 


on beneficial use are not applicable to reserved water rights... .-___- 


. ‘Reserved water rights encompass both existing and reasonably foresee- 

able future water. uses ey to ee the a of the Teser var: * as, 9 
3 3 woo 2 B55 

. While pursuasive arguments can be made for and aeaabet the application 


of reserved water rights on acquired lands, it is the policy of this 
Department to obtain water rights for acquired lands through means 
other than the assertion of a reserved water right___.__2-_________- 


. The Act of. June 16, 1934, 30 U.S.C, § 229a (1976), creates a. reserved 


nent when an oil and gas prospecting permittee or lessee strikes water 
“of such quality and quantity as to be valuable and usable at a 
-reasonable cost for BeTOWUUES: domestic, or other a a ’-as found 
by tne Secretary a2 oe a eee 


. The withdrawals of lands for powersites. under 43 USC. § 141 (1970) do 


not carry with them reserved water rights for purposes under the 
administration of the Department of the Interior, simply oe of 
- their reservation as a: powersite_..__._-____._-..---.-_-_ ee Lt +e 


. Water sources located within stock driveways and se oaceved pursuant to 


sec. 10 of the Act of Dec. 29, 1916,-43 U.S.C. § 300 (1970). are reserved 
to the extent necessary to provide for stockwatering during the proces 
of moving livestock through these reserved access corridors_.__..--_+ 
Oil shale withdrawals administered by the Department of the Interior have 
reserved water rights for the purposes of investigation, examination 
and classification of those lands. Water is not reserved for actual oil 
Shalé/GQeVelOpimen tees i52. tetas e e e eeeteeo enemas 
The Taylor Grazing Act created no reserved water rights___.--_.._---- 
There are no reserved water rights on the revested Oregon and California 


Railroad lands and the Coos Bay Wagon Road lands, the “O&C” | 


Classification of lands aie the Classification and Multiple Use Act of 


(1964, 43 U.S.C. § 1411 ef seg. (1970), does not create reserved water - 


Designation of lands as sanotaaries for wild, fenicanine horses and. 


Page | 
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ments such as notice of application to beneficial use and restrictions ss re 
855. 


55 


556 
557 
557 
557 
557 


557 


557 


‘burros under the Act of Dec. 15, 1971, 16 U.S.C. § 1338 et seg. (1976), - 


does not. reserve water for the purposes | of wild horse and burro 
drinking- apoE AO EP e ea Aer ee a Oye Ieee ere Mer Rre oete eye eiarar rte erate aan 
Rivers: administered by -BLM that have been designated as components 
of the Wild. and Scenic Rivers System under 16 U.S.C. §§ 1271-1287 


(1976) carry with them reserved water rights sufficient to fuléill the 


purposes of BIND pc tear tere et oe atc a 
The Federal Land Policy and Management Act, 43. U. iP C. § 1701 et seq. 
(197 6), does not establish any POBETVER rights it in BLM lands_______- 


BRT 
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| WATER AND WATER RIGHTS—Continued — 
_ FEDERALLY RESERVED WATER RIGHTS—Continued | 


18. 


19. 


20, 


21, 


22, 


23. 


04. 


25. 


= i 


Sec. 8 of the 1902 Reclamation Act, 43 U.S.C. § 372 et seq. (197 6) prohibits — a 


_ the Bureau of Reclamation from claiming any reserved water rights 
for any reclamation project unless the terms of any. project authori- 


oration subsequent. to 1902 can fairly be. read to provide for a reserva-. i 


tion of MALORS ooh ete Se ET See Re ee as ek eS ee SN Se 


ae particular ‘reserved water rights for. national’ park and national © 
monument areas include water required for scenic, natural, and’ his- — 
toric conservation. uses; wildlife conservation uses; sustained public © 
enjoyment uses; and National Park Service personnel uses; all of — 
which are intimately related to the fundamental purpose for park, and : 


‘monument reservation, as articulated i in 16 U.S. C. §1 (1976). ea ese: 
‘Among other reserved water rights for national. parks and national monu- 


ments, 16 U.S.C... § 1. (1976) encompasses reserved water Tights for 
concession uses to provide sustained public enjoyment and reserved aa 
_ water rights for water-borne public: enjoyment and recreation_...--_ 
Congress. has taken no action subsequent to the National Park Service 
Organic Act of Aug. 25, 1916, 39 Stat. 535, 16 U.S.C. § 1 (1976), to 


negate the implied intent contained in the Organic Act that all un- 
- appropriated waters necessary to fulfill the purposes of park areas are 


reserved as of the date of the enabling legislation. _____- BP owe as ae . 
The discretionary authority contained in the Act’ of Aug. 7, 1946, 60 Stat. 

885, 16 U.S.C. .§ 17j-2(g) (1976), authorizing the National Park | 

Service to acquire water rights in accordance with local laws, is not. 


inconsistent with the assertion of the reserved water rights. principle 
and is readily distinguishable from Acts ped uunine deference to State 
water law __...._. Di ct i Ra desl eda eed a na ie Ne dae ee eee 
As a general rule, the nbove developed reserved water rights pul to 


components of the National Park System other than national parks. 


and national monuments, though the extent. of particular reserved 
water rights must be determined on a case-by-case basis, involving 


an interpretation of 16 U.S.C. § I as and the establishing legisla- ” 


Executive branch reservations for native bird preserves, migratory bird 


refuges, game ranges, fish haticheries, elk refugees and similar refuges 
and preserves reserved sufficient water needed for the maintenance of 
the species (e.g., ecosystem food supply, breeding habitat, fire pro- 


tection, domestic needs of Fish and Wildlife Service personnel) .men-. | 


tioned in the executive orders-establishing the individual reservations_ 


Bs esutive branch refuge: reservations. superimposed:on areas previously - 


withdrawn for powersites, reclamation or other purposes... obtain 
reserved water rights necessary to fulfill the specie: pUEDOSeS for the 


tefuge reservations. se de Se es en Ee | 
Wildlife Refuge uses authorized be the Refuge Receipts Act of 1935, 49. 


Stat: 383; 16 U.S.C. §715s(f) (1976); the. Refuge Recreation Act of 
- 1962,-76 Stat. 653, 16-U.S.C. §§ 460k-460k—4 (1976); and the National 
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559: 


Wildlife Refuge Administration. Act of 1966, 80 Stat. 927, 16 U.S.C. __ 


-. §§ 668dd_668ce (1976), such'as public recreational uses, do not obtain - 


reserved water rights under existing precedent_____._...---1------- 


| The Wild and Scenic Rivers Act, 82 Stat. 917, 16 U.S.C. § 1284(0 (1976), a 


contains an’ express, though negatively phrased, assertion of Federal 
reserved water rights... ..-2.----- 2-25 ,----4---<0--rereconoe 


559 
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WATER AND WATER RIGHTS—Continued — 
_. FEDERALLY RESERVED WATER RIGHTS—Continued 


. 27. The extent of. the water reserved for wild -and scenic: rivers is the amount 


-of unappropriated water necessary to protect the particular aesthetic, 


recreational, scientific, biotic or historical features which led to the — 
‘Tiver’s inclusion as a eomponent of the: National Wild and Scenic 


Rivers System, and to provide public enjoyment of. such values___~__- 
28. Designation of wild and scenic rivers: does not automatically reserve the 


entire unappropriated flow of the river and an examination of ‘the © 
individual features which led to each component river’s designation — 
must. be conducted to determine the aaene of the aeseives water. 
«6659 


29. Areas which are sounmecionally sapanied as wildetneas under the Wilder- 
ness Act of Sept. 3, 1964, 78 Stat. 890, 16 U.S.C. § 1131 et seg. (1976), 


| obtain reserved. water rights for the maintenance of minimum stream 
flows-and lake levels (¢.g., for science. appreciation and primitive | 


water-borne recreation) and for ecological maintenance  (e.g., 
| evapotranspiration for natural: communities, wildlife watering, fire- 


STATE LAWS | 


1. Since’ a faa: not ea directed the. Federal Goscrument to 
comply with State. water law,:such compliance is required only in 
those specific instances where Congress has so provided, but in the 
converse, Congress has not. prohibited the United States from. volun 

-tarily complying with such State water laws_._---_---.-----+----- 
. 2. State law should be followed to the greatest practicable extent in acquiring 
Federal water rights. This includes following State procedural law in 


all cases involving appropriation of non-reserved water rights and: 


State substantive law where that law recognizes the Federal appro- 
priative right in all pertinent Saag metas ea tadles aeaaoieiatede ere 


WATER POLLUTION CONTROL | 
. FEDERAL WATER POLLUTION CONTROL ACT 


Generally - | 7 | 3 
ae © The requirement for a seein under sec: 404 of the Federal Water Pollution 


~ Control Act applies to the Bureau of Reclamation to the same extent 


as any other person, and with certain exceptions the Bureau. must 


obtain a permit from the Corps of Engineers prior to any. discharge © 


. of- dredged or fill material into the navigable waters_______.--_------- 
‘De Activities “affirmatively authorized by Congress,’ which are ‘excepted 
from sec. 10 of the Rivers and Harbors Act of 1899, are not excepted 
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554 


400 


: from sec. .404 of the Federal Water Pollution Control Act. Notwith- _ : 
standing the.exception of a discharge of dredged or fill material under |. - 


sec. 10 of the Rivers and Harbors Act, somplianee with sec. 404 is 
RC QUIT OC ico Gs as ln oe cae ee ee ere 


3. _A permit under sec. 404 of the Béderal Water Pollution Gontecl: Act is: 


required for the discharge of dredged or fill. material whenever: 


(a) the “discharge’’ constitutes any addition of any pollutant to | 


- navigable waters from any discernible, confined and discrete conveyance, 


Te including the placement of fill and the building of any structure or 
err and (b) the “dredged material’ is dredged. spoil that | 


400 


INDEX-DIGEST . 
WATER POLLUTION | CONTROL—Continued 
FEDERAL WATER POLLUTION, CONE ACT—Continued 


| Generally—Continued | | 
-. is excavated or. ‘dredged from the waters of the United States; or (¢) 


the “fill material’ includes any material used for the primary purpose . 


of replacing an aquatic. area: “with. dry’ land or of charging the bottom 
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elevation of a water body, including any structure which requires. — 


rock, sand, dirt or other material for its: construction; and (d) the: 
discharge is made into ‘‘waters of the United States,” which extend 
_ beyond those waters meeting the traditional tests of navigability to. 
those encompassed. ey the ebreadese possible: constitutional pret iae 


tation Bae Be ee EE ee ye ee Lt es ED eS Les oe Ee a ee Ae ce 


4, To: gecure the exemption iver sec. 404(0) of the Federal Water Pollution 


Control Act for. proj jects described in an environmental statement, 


400 


compliance with. seven specific conditions is required. The exemption - 


~ does not apply to the maintenance . of existing Federal projects, but 
only to new construction. While the exemption provides an alternative 
procedure to achieve compliance with sec. 404 of the Act for a limited 


category of Federal projects. under very specific conditions, it does not 
lessen . the substantive alae that apply. to the discharge: of . 


_ dredged or fill material. EW OS RE OE ERE NID ee ens OE yaa oe eR) 


5. To secure the exemption | ‘under: ‘sec. 404(f) (1) of the Federal Water Pollu- = 
| tion. Control Act for the maintenance of currently serviceable. struc- a 
tures, compliance with four specific conditions. is required. The 
exemption does not apply. to the discharge of dredged material incident oe 
'. 401 


_ to maintenance dredging, or to new. construction oe ees ee 


_- WILD AND SCENIC RIVERS ACT... 


wale ‘Rivers administered by BLM that have been designated as components 
of the Wild and Scenic Rivers System under 16 U.S.C. §§ 1271-1287 


(1976) carry with. them: reserved water pene sufficient to fulfill os 7 
ao, UT pOSes OF UNG ACh ..5ten SS a ee ee cs 
2, The Wild and Scenic Rivers Act, 82 Stat. 917, 16 U. S. C. § 1284(0) (1976), a 
| contains an express, though negatively phrased, assertion of Federal — 
reserved water PISMO (occ ehoeh a coe eee ee eee 
3. The extent of the water reserved for wild and scenic rivers is the amount — 
of unappropriated water necessary to protect ‘ the particular aesthetic, AG 


recreational, scientific, biotic ‘or historical features which led to the 
-river’s inclusion’ as: a’ component; of the National Wild and- Beenie 


Rivers System, and to provide publie enjoyment of such values: ._ __ A 
4, Designation of wild and scenic rivers does not automatically reserve ‘the > 


entire. unappropriated flow of the river-and an examination of the in- 


- dividual features which led to each component river's design. ation must - 


- be conducted to determine the extent of the reserved water right 2 aliens 


WILD FREE-ROAMING HORSES AND ‘BURROS ACT 


401 - 
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1. Designation of lands as sanctuaries for wild, free-roaming horses and burros | . 7 


under the Act of Dec. 15, ‘1971, 16 U. 's. C. § 1333 et seg. (1976), does - 


- not regerve water for the purposes of wild horse and burro ane = ete 
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7 WILDERNESS ACT 
Pie ‘Areas which are congressionally aelonad as wilderness under the 


Wilderness Act of Sept. 3, 1964, 78 Stat. 890, 16 U.S.C. § 1131 et seq. 
(1976), obtain reserved water rights for the maintenance of minimum 


stream flows and lake levels (e.g., for science appreciation. and primitive ; 


water-borne recreation) and for ecological maintenance (e. g., eVapo-~ 


transpiration for natural communities, , wildlife Suaienine: firefighting) .. ee 


WILDLIFE REFUGES AND PROJECTS: 
‘GENERALLY . 


Ay The National Park. Seniics: date Fish ara Wildlife Service may appropriate ’ 


water to fulfill any congressionally authorized function fo or areas under 
_ their administration... pie 5 See ee ee oe eee ew 


RIPARIAN RIGHTS 


1. Executive branch. reservations foi native bird preserves, “migratory ‘bird. 
7 refuges, game ranges, fish hatcheries, elk refuges and similar refuges 


. and preserves reserved, sufficient water needed for the maintenance of 
the species (e.g., ecosystem. food supply, ‘breeding habitat, fire pro- 
tection, domestic needs of Fish and Wildlife Service personnel) ‘men- 
tioned:in the executive orders establishing the individual reservations.- 

2. Executive branch refuge reservations superimposed on areas previously 
withdrawn for powersites, reclamation | or other purposes obtain re- 
served water rights: necessary to fulfill the specific purposes for the: 
refuge reservations...-..---- 5 beeen eee 

3. Wildlife Refuge uses authorized by the Refuge Receipts Act of 1935, 
49 Stat. 383, 16 U.S.C. § 715s(f) (1976); the Refuge Recreation Act 
of 1962, 76 Stat. 653, 16 U.S.C. §§ 460k-460k-4 (1976); and the 
National Wildlife Refuge Administration Act of 1966, 80 Stat. 927, 
16 U.S.C. §§ 668dd-668ee (1976), such as public recreational uses, 
do. not. obtain reserved water Tights under existing precedent eee es " 


| WITHDRAWALS AND rcicg sahlaala ages 
GENERALLY 3 | | 
1A Native. allotment apalicant, who was 5 years old at the tine when the 


land was withdrawn from all forms of appropriation, is properly deemed _. 


‘to be incapable as a matter of law of having exerted independent use 
and occupancy of.the land to the exclusion of others prior to the with- 
drawal and consequently the allotment application ig ‘properly re- 


2. The Board adopts. the Solicitor’s “conclusion that Public Land Order No. 


82 (Jan. 22, 1943) (8 FR 1599 (Feb. 4, 1943)) constituted an express — 


retention for.the United States of submerged lands when Alaska was 


admitted to the Union, and title to the submerged lands withdrawn 


by PLO No. 82 did not ig to the State of ae with statehood 


7 ‘EFFECT OF 


‘pare . % 
559. 


- 560. 
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559 


. 559 
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iF Public Land Olde 82, ieaiea: in 1 1943, which: withdrew a, ‘sale, ai 7 


- tion, selection, and entry” certain described ‘ ‘public lands’’ in the 
Territory of. Alaska, could include coastal and inland submerged Dads, : 

_ if such were the intent of the Order_____.._..2----_-2---- 2-2 -- 7 
2. Where the language of a. withdrawal order is unclear as to whether sub- — 


merged lands were included i in the order which withdrew certain lands 


‘in the Territory of Alaska from “sale, location, or entry,” the wa, ot | 
Bs) ere 


drawal should be construed to carry out its intent and purpose. . ease. 


151 
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WITHDRAWALS AND RUSERVATIONS—Continued 
GENERALLY—Continued 


3. Where the description in the: SJendawels order. affecting vere in the 


- Territory of Alaska is ambiguous, but. can be interpreted | to exclude 
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coastal submerged. lands, and where other. evidence exists which tends : - | 
to indicate that coastal submerged lands were not intended to be in- 


cluded in the order, the ander will be: construed to exclude coastal sub- 


| _ merged MINS oS a a ee ei eae 
4. Where evidence exists that a withdrawal re certain anda} in ‘he “Territory 
- of Alaska intended to include inland submerged lands, and such sub- 


merged. lands are not specifically excepted from the. wihdrawal, the 


withdrawal will be construed to include inland submerged lands. __- 


_5.. Where submerged lands were included in a withdrawal order. in Alaska, 


151 


151 _ 


. which was in effect at the time the State entered the Union, even 


though such submerged lands were not specifically described in the | 


withdrawal order, such submerged: lands would not pass to the State 
at statehood pursuant to. sec. 5(a) of the Submerged Lands Act-____ 


6.. The subsequent revocation of a. withdrawal of submerged lands which 


_ prevented: the State from acquiring title to such lands at statehood 
- pursuant to sec. 5(a) of the Submerged Lands Act, has t no effect on 
_ the ownership of the lands contained in the withdrawal-_------.=_.- 


7. Where the coastal submerged. lands in the Arctic National Wildlife Hefiige 7 
were. segregated. by an application. for.a withdrawal filed by the Fish 
and Wildlife Service in Jan. 1958, 1 year before Alaska statehood, such 


application. operated as an express retention of the lands at statehood 


eT 


a - coastal submerged lands to the Bigtes 2 too Ss Sete eae od . 
«8. A Native allotment applicant, who was 5 years old at the time hie the 


land was withdrawn from all forms of. appropriation, is properly 


| - deemed to be incapable as a matter of law of having exerted independ- 


ent use and occupancy of the land to the exclusion of others prior to 


the withdrawal and consequently the allotment application i is properly 
le ara a aa re 6s ae me ene . 


" POWERSITES 


_ under the Submerged Lands Act, and es DESARS of title of the. 


151. 


151 - 
151— 
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1. The withdrawals of lands for Sodio under 43 U.S.C. “gua (1970) do . ; 
not carry with them reserved water rights for purposes under the ad- 
ministration of the Department of the Interior, simply because oftheir 


SPRING AND WATERHOLES 


Generally 


dL ‘For purposes. of the Bxectitive Oeane of ie 17, 1926, ‘the tera ‘spring” 


means a discrete natural flow of water emerging from the earth at a 


reasonably. distinct location, whether or not such’ flow: constitutes’ a 


ic source of or is tributary to a water. course, pond, or other body of sur- 
- - face water. The term “waterhole”: means a dip or. hole. i in the earth’s 


surface where surface or groundwater collects ane which may: serve as 
- a watering place for man or animals... _- eae on te eo ae : 
2. The Executive Order withdrew, as of Apr. 17, 1926, “all lands ae ‘ 
important. springs and waterholes. that existed as of that date on un- 
eppropriated, unreserved public lands_.-._—. ob a ek eee eee 


| reservation as a powersite Bemdins pee eae aa See tah ee Ry 
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"WITHDRAWALS AND RESERVATIONS—Continued 
‘SPRING AND WATERHOLES—Continued 


3. The Executive Order does not withdraw artificially. developed sources of 


water or manmade structures for. collection of water on the public’ 


~~ domain. However, any interest held in those artificially developed o- 
constructed ‘sources or ‘structures passes to the United States upon 
* abandonment by the: developer or his successor in interest by | virtue of 


nae the United States’ ownership of the land__.-..2-.-----2---------.-- i 
4, The Executive Order -withdraws,. by operation of law, lands which Becoine 3 


of the character contemplated in. the Grder subssquent to the date of 

_ the Order; 7.e., vacant, unappropriated, unreserved public lands upon 

which. springs or waterholes come into existence after Apr. 17, 1926___- 

5. The Executive Order withdraws all lands containing springs or waterholes 

: as defined and subject to the limitations set forth above, regardless of 
--whether the water source has been oe subject of an ene eee as 


- to its existence and location__.__—______- 2 ee . 


6.. The priority date for the public right to use the waters of a spring or 
| -waterhole withdrawn under the Order is ‘Apr. 17, 1926, for all public 
springs and waterholes existing on that date. Those public springs and 
waterholes that naturally come into existence at a later date a are with- 
drawn when they come into existence______~- ee eR ee Paw eS 

7. The purposes for which water is reserved under ite 1926 Oniee are (a) 
| stockwatering, (b) human consumption, (c) agriculture and irrigation, 


including sustaining fish, wildlife and plants as a food. and forage — 


source, and (d) flood, soil, fire and erosion control. ._..._--_---._- 

8. Because the Federal Land Policy and Management Act of 1976, 43.U.5.C. 
_ § 1701 et seg.- (1976), repealed both authorizing statutes under which 

- the Apr. 17, 1926, Order was issued, springs and waterholes on the 
public domain coming into existence after Oct. 21, 1976, are not with- 
drawn by the Apr. 17, 1926, Order but must be withdrawn under.other, 

still existing legislative ges to be effective. as ELIT OR a 


Rights-of-Way_ a 


me as Any action taken iy private party who did not have a vested State water | 
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right prior to Apr. 17, 1926, or lad not received appropriate permission. o 


~~ from the United States subsequent to that date to make use of. the 


rs public waterhole or spring withdrawn by the Order is a nullity and of | 


~~ no force and effect.. Any entry onto the reserved land for: such purpose 


constitutes a + trespaas. ..-—-~~ slnaede i Siapaeat Speer Dias aia ors aie aie ae 


State Laws | 


1..The Executive Order does not affect a valid, private right to use some or 

~ all of the waters of such a source that vested. under the appreacle 

: State laws, custom or usage prior to Apr. 17,:1926_.__:.-_--.---.-- 
aD. ‘The Executive.Order. withdraws, by operation. of law, any vacant, unap- 

. propriated, unreserved. public land upon which is located a, spring or 


_.. waterhole and for which a private vested. right to use all of such water 
= under. applicable. State law, custom .and usage has previously existed — 


_ upon abandonment or forfeiture of that State water right under the 


er terms. of the ‘applicable oie law, custom or. usage_._-.-.-----=--.- 
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WITHDRAWALS AND RESERVATIONS—Continued — % 
STOCK-DRIVEWAY WITHDRAWALS Page 


1. Water sources located within stock driveways and. reserved pana to 
sec. 10 of the Act of Dec. 29, 1916, 43 U.S.C. § 300 (1970), are re- _ 
served to the extent necessary to provide for stockwatering during the - 
process of moving livestock through these reserved access corridors____ 557 


WORDS. AND PHRASES 


1. “In nterest in an oil and gas lease or offer.” If an oil and gas lease offeror in 
an oral agreement gives another person “a claim or any prospective = _— 
or future claim to an advantage or benefit from a lease,” there would. | 
be an interest in the lease or lease offer which must be disclosed under - 

483 CFR 3102.7. That an offeror might raise a technical legal defense | 
against there being a claim or avoid the consequence of the disclosure 
regulation or 43 CFR 3112.5—2 prohibiting multiple filing 1 in drawing 248. 3 
-_ procedures_.______---------------,------~-=<------------------ 643 | 

2. “Interest in an. oil and gas lease or offer. ”? ‘Where -affidavits submitted on | 
-appeal.by an oil and gas lease offeror disclose that prior to the filing — 
of an oil and gas lease offer the offeror orally agreed to give the person 

_ filing the offer for him either the opportunity to refuse to purchase __ 
the lease under terms: and conditions that.a third party would make - 
_ (tight of first refusal), or the opportunity to make the first offer before 
any other. offer would be accepted (first right to buy), the offeror has 
— given the person an interest in the offer as defined in the regulations _ 
- to include a prospective claim to an advantage or benefit from a 


| | LF Yalan eee Ere COS oe Cc RP RES ee eR ee PR ON eta ae 643 
3. “Person.” A State is a “person” within the meaning of the Denes a 


private Contest regulanlOns 2602 eh ee oon Coen _ 3861 
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